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ADVEKTISEMENT 


TO    THE    FIFTEENTH    EDITION. 


The  Editor  of  this  Edition  has  been  deprived  of  the  in- 
valuable co-operation  of  Mr.  Justice  Day,  who,  owing  to  his 
elevation  to  the  Bench,  is  prevented  from  taking  the  same 
part  in  its  preparation,  that  he  did  in  respect  of  the  three 
previous  Editions  of  the  work. 

The  general  arrangement  is  unaltered.  Several  Statutes 
have,  however,  been  recently  passed,  which  have  made  con- 
siderable alterations  in  the  law  to  which  they  relate,  or  have 
codified  it,  viz. : — ^the  Banker's  Books  Evidence  Act,  1879,  the 
Employer's  Liability  Act,  1880,  the  Conveyancing  and  Law  of 
Property  Act,  1881,  the  Married  Women's  Property  Act,  1882, 
the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  the  Bills 
of  Exchange  Act,  1882,  the  Agricultural  Holdings  (England) 
Act,  1883,  the  Patents,  Designs,  and  Trade  Marks  Act,  1883, 
and  the  Bankruptcy  Act,  1883.  The  matters  to  which  these 
Statutes  refer,  have  in  consequence  been  re-arranged.  The 
Rules  of  the  Supreme  (Dourt,  1883,  have  also  been  incorporated 
throughout. 

In  order  to  afford  space,  for  the  introduction  of  the  very  large 
number  of  cases,  which  have  been  added,  it  has  been  deemed 
more  convenient,  in  the  present  Edition,  somewhat  to  increase 
the  size  of  the  page,  and  definitely  to  divide  the  book  into  two 
volumes. 

M.  P. 

Temple, 

July,  1884. 
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ADDENDA  AND  CORRIGENDA. 


*^*  The  rtader  is  requested  to  insert  the  eases  on  thefoUmcing  pages,  and  ncU 
Hu  errors  therein  mentioned  in  their  proper  places  in,  the  work.  The  cases  hare^ 
far  convenience  efrevMtal,  been  printed  on  one  side  only. 

These  addenda  and  corrigenda  are  referred  to  by  the  letters  "Add^**  followed 
by  the  page  to  which  the  particular  addendum  refers. 
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Page  76,  line  16  from  bottom. 

Add,  "Bradlaugh  v.  Gossett,  12  Q.  B.  D.  271. 

„     78,  line  9. 

Add,  *•  Cooper  y.  Moon,  W.  N.,  1884,  p.  78,  Field,  J. ;  Cooke  v.  IFi^y, 
25  CL  D.  769,  cited  pos^  Add,  p.  109." 

79,  line  26  from  bottom. 

Add,  "  In  construing  a  marine  xwlicy,  the  Coort  will  take  judicial  notice 
of  what  appears  on  the  admiralty  chart  of  the  portion  of  the  sea  to  which 
the  insurance  relates.   Mrrell  y.  Dryer,  9  Ap.  Ca.  345-347,  353,  D.  P." 

89,  line  17. 

Add,  "  By  order  in  Council,  of  June  26th,  1884,  Warwickahire  has  been 
divided  into  two  diyisions.'* 

109,  line  4  from  bottom. 

Add,  "By  Rules,  1883,  0.  xzxviii.  r.  6,  aiUe,  pp.  77,  78,  affidavits  may 
be  sworn  in  Her  Majesty's  dominions  in  foreign  parts  beforo  any  judge,  court, 
notary  public,  or  person  lawfully  authorized  to  administer  oaths,  or  in  other 
foreign  parts,  beforo  any  of  Her  Majesty's  consuls  or  vice-consuls,  and  judicial 
notice  is  to  be  taken  of  their  seal  or  signature.  By  21  k  22  Vict.  c.  95,  s. 
31,  where  there  are  no  consuls  or  other  persons  mentioned  in  18  &  19  Vict, 
c.  42,  s.  3,  ante,  p.  77,  an  affidavit,  for  use  in  the  Court  of  Probate,  might 
be  made  '  before  any  foreign  local  magistrate,  or  other  person,  having  autho- 
rity  to  administer  an  oath.'  This  provision  is  now  extended  by  J.  Act,  1873, 
8.  76,  to  all  divisions  of  the  High  Court.  Cooper  v.  Moon,  W.  N.,  1884, 
p.  78  ;  in  which  case  Field,  J.,  allowed  the  filing  of  an  affidavit  sworn  beforo 
a  notary  where  there  was  no  British  consul.  The  decision  of  Chitty,  J.,  in 
Cooke  V.  WUby,  25  Ch.  D.  769,  is  founded  on  the  practice  in  Court  of 
Chancery.' 

127,  line  16. 

Add,  "  See  Wright  v.  Sanderson,  53  L.  J.,  P.  D.  &  A.  49,  C.  A. 

139,  line  17. 

Add,  "  See  also  Wright  v.  Sanderean,  63  L.  J.,  P.  D.  &  A.  49,  C.  A." 

148,  line  23. 

For  "Medan^"  read  **if<ufen.'* 

161,  line  12. 
To  **  Kennedy  v.  Lyell,"  add,  "  affirmed,  9  Ap.  Ca.  81,  D.  P.'* 

162,  line  19  from  bottom. 
Add,  "See  further,  2leg,  v.  Cox,  W.  N.  1884,  p.  162,  Q.  B.  D." 

180,  line  22. 

Add,  "  Prieetman  v.  Thomas,  9  P.  D.  70,  affirm,  in  C.  A.,  W.  N.  1884, 
p.  143." 

214,  line  18  from  bottom. 

Far  "  sect.  17  (2  a),"  read  "  sect.  15  (2o)." 

231,  line  8  from  bottom. 

For  **  Denman,*'  read  "  Senman.^* 

234,  lines  2,  3. 

For  "  sect.  16  (2  b),  ante,  p.  216,"  read  "  sect.  15  (2  o),  ante,  p.  214.*' 

262,  line  19  from  bottom. 

Add,  **li  has  however  since  been  decided  that  consent,  given  by  counsel, 
by  the  authority  of  his  client,  to  an  order,  there  being  no  mistake  or  sur- 
prise, cannot  be  arbitrarily  withdrawn,  although  the  order  has  not  been 
drawn  up.    Harvey  v.  Croydon  Sanitary  Authority,  26  Ch.  D.  249,  C.  A." 

274,  line  17. 

For  "  no  longer,"  read  **  still. 

274,  line  20. 

Add,  "  Fide  j)o#<,  p.  908. 
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Pase  275,  lines  15-19. 

Po^ f^rofrmpj^   '*  Ab  the  deciaion  .  .  .  .  0.  lix.  r.  1  (e)"  tubstitut^  1Kt> 

S'ST^'  7^t  JT-^i^'>'>  of  '»»«  J«<J«e  or  Court  to  interfciTby^Kl^ 
with  the  rule  of  coets  of  an  action  tried  with  a  jury,  only  arises  where  there 

»,     275,  line  14,  from  bottom. 

pil^nX  m."'""*°"  "■  *^'  ^  ^-  ^-  "^"-^^  <i-  "•  »•'  "'"'••-^  -• 

275,  line  26. 

Add,  "Soc  also  Gautard  v.  Carr,  53  L.  J.,  Q.  B.  D.  55,  CA.** 
275,  line  3  from  bottom. 

Add,  *'The  assessment  of  damages  by  a  juiy  where  judgment  has  been 

FiSd,  J."  *''^''*-     ^^  ''•  ^o«c«rM,  W.  N.  1884,  p.  99^ 

,,     276,  line  26. 

Ai'?ft«7^i'\''w"*^''^i?-,'^  '°^  *'  °°*  *^^*«^  by  the  County  Courts 
Act,  186/,  s.  6,  tnfra,     Bates  v.  BurcheU,  W.  N.  1884,  p.  108,  Field,  J." 

,,     276,  line  7  from  bottom. 

f  <^>  V  ^  y^'^*®'®  *«  application  for  judgment  was  made  under  0  xiy 
S^  „»il-^"J  ^^'  ^'Sati'ed  the  defence  set  up  by  the  d^fendTnt!  on  whrcU 
Fieft"  ^'^''''^      ^"^'^  ^'  ^'^^'  W.  N.  1884,  p.  94, 

„     278,  line  19. 

„     282,  line  7. 

„     296,  line  18  from  bottom. 
JkU  "D." 

„     299,  line  6. 

Add,  "See  also  Heytoood  v.  MaUalieu,  25  Ch.  D.  857." 
„     300,  line  3  from  bottom. 

»d  the  judgn^ent  of  WiUi.„„.  J.,  L  Jclic\^,^  ^j.-l^'^' 
,,     oOl,  line  22. 

Add,  "  See  further  Howe  y.  Smith,  50  L.  T  ,  573  C  A  " 
„     305,  line  9.  '    '     ' 

ildrf,**  One  joint  tenant,  or  tenant  in  common,  can  demise  his  inter«,t  ^* 
a  rent,  to  another  joint  tenant,  or  tenant  in  commr.     ^^  V  fi 
Zagh  Y,  Diekcton,  cited  post,  p.  987."  ^vwper  y.  richer, 

„     316,  Une  22. 

.,    320,  line  7. 

Add,  "  The  Bank  Holidajs  Act,  1871.  S4  k  <!•!  Vi,rf  ,  it      i 
«  b«.k  hoUd.ys  Easter  Monda^^  Wui„*  MondS   the  fi^i'  Ll.T"'^ 
August,  and  December  26th.  it  a  week  d«v     If  u'L.     q^  Monday  in 
holiday  i,  D«H,mber  27th  ,  'sS  4  sSliTk  13  .  1  's^af  I'  ,1"^*'l'' 

S^^^'tT'^  P"cl«n.tion  appoint  other  djy.  to  b^ke^'j  Ck 
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rage  385,  line  17. 

To  "  Carter  ▼.  jrhiU,"*  add  reference,  "  25  Ch.  D.  666." 

„     848,  line  13. 

Add,  **  See  sect  49  (13),  infra,  as  to  notice  by  an  as^nt  in  whose  hands 
a  bill  of  exchange  is  dlshononmL" 

„     349,  line  20. 

Add,  ''As  to  what  are  holidays  under  the  Bank  Holidays  Acts  vidt  Add. 
829." 

,,     355,  last  line. 

For*' on,'*  reid*'Bnr 

,,     372,  line  2. 

To  '*  McLean  y.  aydetdode  Bankuig  Co.,'*  add  reference,  "9  Ap.  C^ 
95." 

.,    382,  line  28. 

Add,  **  Stock  T.  InfflU,  was  nversed  in  C.  A.,  12  Q.  B.  D.  564.' 

.,     411,  line  17  from  bottom. 

Add,  "  Accord.  CUtj  Bank  ▼.  Sovereign  Life  Ateur.  Co.,  50  L.  T.  56*\ 
Ch.  D." 

,,     416,  line  11  from  bottom. 

Add,  **Burdiekr,  SeweU,  was  reTCXscd  in  C.  A.,  and  is  reported,   13 
Q.  B.  D.  159." 

,,     420,  line  6  from  bottom. 

Add,  *'  CoverdaU  v.  Cfrant,  was  affirmed  in  D.  P.  and  is  noted,  W.  N., 
1884,  p.  79." 

,,     426,  line  5  from  bottom. 

To  "  TaUa-eaUy,  Xational  8.  Ship  Co.,'*  add  reference,  **  12  Q.  B.  D. 
297." 

,,     427,  line  8  from  bottom. 

Add,  "  TatteraaU  t.  National  S.  Ship  Co.,  12  Q.  B.  D.  297.' 

,,     428,  line  14  from  bottom. 

To  **auUischen  v.  SUwart,"  add  reference,  **53  L.  J.,  Q.  B.  D.  173, 
C.  A." 

,,     435,  line  3  from  bottom. 

Add,  "Sec  also  Carter  ▼.  White,  25  Ch.  D.  666,  C.  A.' 

,,     443,  line  17  from  bottom. 

Add,  '*  W,  London  Commercial  Bank  v.  Kitson,  was  affirmed  in  C.  A., 
and  U  reported,  53  L.  J.,  Q.  B.  D.  345.'* 

„     454,  line  27. 

Add,  ''Ingle  v.  McCutehan,  12  Q.  B.  D.  518." 

„     489,  line  3. 

Add,  **  ifertep  Sted  cC-  Iron  Co,  v.  Xaylor,  was  affirmed  in  D.  P.,  and 
U  noted,  W.  N.,  1884,  p.  97." 

,,     530,  line  9. 

Add,  ** Beady.  Ander$on,  was  affirmed  in  C.  A.  (^diu.  Brett,  M.  B.}, 
and  is  noted,  W.  N.,  1884,  p.  140." 

„     530,  line  22. 

For  '*6\2,''read,  "518." 

„     588,  line  30. 

To  "In  re  Cape  Breton  Co.,''  add  reference,  "26  Ch.  D.  221." 

„     552,  line  23. 

To  **Bttrlin$ony.  HaU,"  add  reference,  "12  Q.  B.  D.  347.' 

„    578,  line  6  from  bottom. 

Add,  "  The  NoUing  BUI,  9  P.  D.  105,  C.  A." 
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Page  588,  line  17. 

Addy  "Beery.  Foakeg,  was  affirmed  in  D.  P.,  and  u  noted,  W.  N.,  1884, 
p.  126." 

593,  line  23  from  bottom. 
For  "  14,"  read,  **  let." 

594,  line  24. 
Add,  **  Bead  v.  Anderton,  was  affirmed  in  C.  A.  (diu,  Brett,  M.  R.), 

and  is  noted,  W.  N.,  1884,  p.  140.*' 

598,  line  16. 
To  "  Vallance  v.  Blaffden,"  add  reference,  "26  Ch.  D.  853." 

599,  line  9. 
To  **Meakin  v.  Mwria,'*  add  rrference,  "  12  Q.  B.  D.  852." 

603,  line  18  from  bottom. 

Add,  "See,  however,  post,  p.  1133." 

607,  line  8. 

Add,   ^  Green  v.  Humphreys,  was  however  reversed  in  C.   A.,  and  is 
reported,  53  L.  J.,  Ch.  D.  625." 

621,  line  1. 

Add,  *'L,  «t-  County  Bank  v.  Tttry,  25  Ch.  D.  692,  C.  A." 

650,  line  16. 

Add,  "Boils  y.  Miller,  was  affirmed  in  C.  A.,  and  is  reported  50  L  T., 
597,  C.  A." 

656,  line  2  from  bottom. 

Add,  "  Wiainson  v.  CoUycr,  13  Q.  B.  D.  1." 

G76,  line  23  from  bottom. 

/Vw '•duty"  read** law." 

677,  line  5  from  bottom. 

Add,  '•  See  ahjo  B,  v.  WiUiam,  9  Ap.  Ca.  418,  P.  C." 

692,  Une  14, 

Add,  "The  Warkwoiih  was  affirmed  in  C.  A.,  and  is  noted,  W.  N.,  1884, 
p.  162. 

695,  line  14  from  bottom. 

To  "  Whalley  v.  Lancashire  d:  Yorkshire  By.  Co.^**  add  reference,  "13 
Q.  R  D.  131,  C.  A." 

703,  hist  line. 

Add,  "Griffiths  v.  London  A  S.  Katkerlne  Docks  Co.,  is  reported,  12 
Q.  B.  D.  493,  and  was  affirmed  in  C.  A.,  W.  K.  1884,  p.  156." 

706,  Une  13. 

Add  "  Morgan  r.  L.  General  Omnibus  Co.,  was  affirmed  in  C.  A.,  and 
is  reported.  53  L.  J.,  Q.  B.  D.  352." 

709,  line  26. 

Add,  "  In  TfieVcra  Cruz,  9  P.  D.  96,  C.  A.,  however,  it  was  held  that  an 
action  in  rem  would  not  lie  under  Ld.  Campbell's  Act,  against  a  foreign  ship." 

712,  line  21  from  bottom. 
Add,  "Bell  v.  Love,  was  affirmed  in  D.  P. ,  and  is  reported  9  Ap.  Ca.  286. " 

713,  line  13  from  bottom. 
Add,  **Am  to  the  effect  of  the  statute  of    limitations,  see  Mitchdl  v. 

DarUy  Main  Colliery  Co.,  W.  N.  1884,  p.  163,  C.  A." 

735,  last  line. 

Add,  "  Kensit  v.  Gt.  E.  By.,  was  affirmed  in  C.  A.,  and  is  noted  W.  N. 
1884,  p.  156." 

749,  line  19. 

To  "  Ager  v.  Peninsular  is  Oriental  Steam  Nacigation  Co.,"  add  refer' 
ence,  "  63  L.  J. ,  Ch.  D.  689." 


cxlvii  Addenda  and  Corrigenda. 

Page  753,  line  24. 

Add,  *'  Duck  Y,  Bales,  wu  affiimed  in  C.  A.,  and  ia  rsported,  53  L.  J. , 
Q.  R  D.  838.' 

f,     754,  line  14. 

Te  *•  Nit^oU  ▼.  PUman;'  add  referenee,  "  26  Ch.  D.  874,  C.  A." 

„    762,  line  23. 

Add,  *•  JFUtman  v.  Oppenheim,  W.  K.,  1884,  p.  122,  Pearson,  J." 

„     764,  'line  6  from  bottom. 

To  ''Leonard  v.  ;r««#,'*  add  reference,  "26  Ch.  D.  288,  C.  A." 

„     766,  line  16. 

To  **In  re  Andermn'a  Trade-Mark,''  add  rrferenee,  "26  Ch.  D. 
409,  C.  A." 

„     779,  line  21. 

Add,  *'Aeeard.  Smtk  ▼.  Chadmek,  9  Ap.  Ga.  187, 189,  192,  H  9eq.,  per 
Ld.  Blackbuni.'* 

„     780,  line  17  from  bottom. 

To  '*  i^mith  V.  Chadwiei;*  add  referenee,  "  9  Ap.  Ca.  187,  D.  P." 

„     795,  last  line. 

Add,  "So,  to  restrain  the  nttennce  of  alanderoaa  statements,  of  the 
plaintiff,  to  the  like  effect.     Looy  t.  JBtan^  26  Ch.  D.  306,  C.  A.** 

„    831,  line  14. 

Add,  "  See  further,  Ueawood  t.  B<me,  13  Q.  B.  D.  179." 

„     856,  line  29. 

Add,  "  And  the  district  board  cannot  prevent  wires  being  placed  across 
the  street,  at  such  a  height  above  it,  as  not  to  interfere  with  the  traffic. 
Wandwmrik  Dietrid  Board  of  Works  t.  United  Telephone  Co.,  W.  N. 
1884,  p.  148,  C.  A." 

,,     884,  line  21  from  bottom. 

Add,  •*  Ejc  pte.  Gould,  W.  N.  1884,  p.  154,  Q.  B.  D." 

„     996,  line  6. 

Add,  "SteJSxple.  Cunninffkam,  W.  N.,  1884,  p.  144,  C.  A.'* 

„     996,  line  17. 

Add,  "A  married  woman  may  cany  on  a  separate  trade  while  residing 
with  her  husband  ;  Aahworik  v.  Outram,  5  Ch.  D.  923,  C.  A. ;  Larell  v. 
Nneton,  4  C.  P.  D.  7,  but  if  he  take  such  a  part  in  the  trade  as  to  make 
himself  penonally  responsible,  it  is  not  such  a  separate  business  ;  LaporUY, 
Coatick,  31  L.  T.  434,  M.  T.,  1874,  Q.  B." 

„     1001,  line  18  from  bottom. 

Add,  "See  ahw  ^x  pie.  Barter,  W.  N.,  1884,  p.  138,  C.  A. 

Where  a  testator  directs  his  trade  to  be  carried  on  after  his  death,  that 
part  of  his  assets  only,  will  be  liable  in  case  of  the  bankruptcy  of  the  executor 
and  trustee  of  his  will,  which  he  has  directed  to  be  embarked  in  the  tivde. 
Ex  pie.  Garland,  10  Ves.  110 ;  Thompson  y.  Andrews,  1  Myl.  k  K.  116. 
See  Shearman  r.  Roinnaon,  15  Ch.  D.  548  ;  Praaer  t.  Murdoch,  6  Ap.  Ga., 
855,  D.  P.  ;  and  Strickland  t.  Symons,  26  Ch.  D.  245,  C.  A.*' 

„     1005,  line  9  from  bottom. 

Add,*'  Casson  t.  Chwrddey,  53  L.  J.,  Q.  B.  D.  335,  is  to  the  like  effect** 

„     1016,  line  5  from  bottom. 

Add  ''ExpU  Chaplin,  26 Ch.  D.  319,  C.  A.*' 

To^ExpU.  Johnson,''  add  reference,  "  26  Ch.  D.  338,  C.  A." 

„     1025,  line  15  from  bottom. 

Add,  "  Nor  is  a  '  balance  order,*  made  in  the  Toluntaiy  winding  up  cf 
a  company,  on  a  oontributoiy,  for  the  payment  of  calls,  made  on  him  before 
the  commencement  of  the  winding  up.  Ex  pte,  Whmme^f  W.  N.  1884, 
pi  154,  Q.  B.  D. 
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Page  1025,  line  15,  from  bottom. 

To^'ExpU.  SchmUz,''  add  reference,  "  12  Q.  B.  D.  509." 
Add,  **Tht  creditor  must  be  in  a  position  to  iasne  execution  on  his 
judgment :  hence  an  executor  cannot  issue  a  bankruptcy  notice  on  the 
judgment  obtained  by  his  testator,  until  he  has  obtained  leave  under 
Rules,  1888,  0.  xliL  r.  23,  to  issue  execution.  Ex  pU.  Woodall,  W.  N. 
1884,  p.  156,  C.  A." 

„     1025,  line  10  from  bottom. 

To  "  ExpUf.  Matthew,**  add  reference,  "  12  Q.  B.  D.  506." 

„     1025,  last  line. 

Add,  ''  The  notice  that  the  debtor  has  or  is  about  to  suspend  payment  of 
his  debts  need  not  be  in  writing ;  an  oral  statement  to  thai  effect  to  a 
creditor  in  conversation  with  him  is  sufticient.  JExpte.  NickoU,  W.  N. 
1884,  p.  154,  Q.  B.  D.  A  statement  of  inability  to  pay  debts  is,  however, 
insufficient     £xpU.  Oa^Oer,  W.  N.  1884,  p.  162,  0.  A." 

„     1034,  line  9. 

Add,  "Expte.  Harriton,  W.  N.  1884,  p.  114,  was  affirmed  in  C.  A., 
and  is  noted  Id.,  p.  169." 

„     1060,  line  5. 

To  "  France  y.  Clark,''  add  reftreMe,  "  26  Ch.  D.  257,  C.  A.*' 

,,     1075,  line  3  from  bottom. 

To  "  Skaw  y.  Port  PhiUip,  dx.  Mining  Co,,''  add  reference,  "  13 
Q.  B.  D.  103." 

„     1133,  line  16  from  bottom. 

Add,  **  As  to  the  form  of  judgment,  see  BursiUy,  Tanner,  50  L.  T.,  589, 
Q.  B.  D." 

„     1137,  line  13. 

Add,  '*Secu8,  Wddon  v.  Riviere,  W.  N.  1884.  p.  154,  Q.  B.  D.  The 
point  seems  not  to  hare  been  raised  in-  Weldon  v.  Neal,  Id,  p.  153." 

1137,  line  23. 

Add,  "See  BurtUl  ▼.  Tanner,  Add.  p.  1133.  In  respect  of  torts 
committed  against  a  married  woman  during  coverture,  the  Statute  of  Limita' 
tions,  21  Jac  1,  c  16,  by  reason  of  the  proviso  in  sect.  7,  ante,  p.  605,  runs 
only  from  the  commencement  of  the  Married  Women's  Property  Act,  1882, 
Jan.  1st,  1883.  Wddon  v.  Neal,  W.  N.  1884,  p.  153,  Q.  B.  D.  The 
point  was  not  however  raised  whether  the  action  was  maintainable,  vide 
tupra,*' 

1154^  line  25  from  bottom. 

To  **  ExpU,  Bunt,**  add  reference,  "  13  Q.  B.  D.  36." 

„     1154,  line  20  from  bottom. 

To  "  Ex  ffte.  Johmon,''  add  rrference,  "  26  Ch.  D.  338,  C.  A." 

,,     1156,  line  24  from  bottom. 

Add,  "And  these  sections  are  still  in  force  as  to  bills  of  sale  not  given 
as  a  security  for  money.     CoMon  v.  Churchley,  53  L.  J.,  Q.  B.  D.  335." 

,,     1158,  line  21  from  bottom. 

To  "  Expte,  JohMon,"*  add  rrference,  "  26  Ch.  D.  338,  C.  A." 

„     1159,  line  20  from  bottom. 

Add,  **  Cauon  v.  Ckvrehlejf,  53  L.  J.,  Q.  a  D.  335.** 

„     1159,  last  line. 

Add,  **MdmUe  v.  Stringer ,  was  reversed  in  C.  A.  and  is  noted  W.  N. 
1884,  p.  162." 

„     1167,  line  4. 

For  **  execution  creditor  is  not  liable  to  poundage,"  read,  "  the  sheriff  is 
not  entitled  to  poundage.  Ex  pte,  Warwickshire,  the  Sheriff  of,  W.  N. 
1884,  p.  162,  Bky.'' 
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DIGEST  OF  THE  LAW  OF  EVIDENCE 

AT  NISI  PKIUS. 


PART   I. 

EVIDENCE    IN    GENERAL. 

In  forming  a  digest  of  the  law  of  evidence,  the  subject  may  be  considered 
with  regard  to,  nrst,  the  nature  of  evidence ;  secondly,  the  object  of 
evidence  ;  thirdly,  proof  of  documentary  evidence;  fourthly,  proof  hy  witnesses; 
fifthly,  proof  by  affidavits  or  depositions,  and  sixthly,  the  effect  of  evidence. 

It  will  be  well  here  to  premise  that  the  Supreme  Court  of  Judicature 
Acts,  1873, 1876,*  do  not,  nor  may  any  rules  made  thereunder,  alter  the 
rules  of  evidence,  except  in  empowering  the  court  or  a  judge  to  order  that 
in  certain  cases  affidavits  or  depositions  mav  be  used  in  lieu  of  oral  evidence, 
J.  Act,  1875,  s.  20,  post,  p.  143,  and  see  Rules  of  the  Supreme  Court,  1883,t 
0.  xxxvii.  and  O.  xxxviii. 

NATURE   OF   EVIDENCE. 

With  regard  to  its  nature,  evidence  may  be  considered  imder  the  follow- 
ing heads  : — Primary  evidence ;  secondary  evidence  ;  presumptive  evidence  ; 
hearsay  ;  admissions. 

PRIMARY  EVIDENCE. 

It  is  a  general  rule,  that  the  best  evidence,  or  rather  the  highest  kind  of 
evidence,  must  be  given  of  which  the  nature  of  the  case  admits ;  and 
evidence  of  a  nature  which  supposes  better  proof  to  be  withheld  is  only 
secondary  evidence.  Thus,  where  a  will  of  lands  was  to  be  proved,  the 
primary  evidence  of  it  is  the  will  itself,  and  not  the  probate  ;  for  the 
ecclesiastical  court  had  no  cognizance  of  realty.  B.  N.  P.  246.  So,  in 
general,  where  a  contract  has  been  reduced  into* writing  by  the  parties,  th& 
writing  is  the  best  evidence  of  its  contents,  and  must  be  produced.  Fenn  v. 
Orifitks,  6  Bing.  533.  So  where  a  person  was  engaged  as  secretary  on  th& 
tenus  contained  in  a  resolution  entered  in  a  certain  book  of  the  employer,, 
ia  action  for  his  salary  the  book  must  be  produced.  Whitford  v.  Tulin^ 
10  Bin^.  395,  cited  post,  p.  3.  In  an  action  for  infringement  of  a  musical 
composition,  the  defendant  cannot  ask  a  witness  whether  he  has  not  seen 

*  These  Act-s  are  hereinafter  cited,  for  brevity,  as  J.  Acts,  1873,  1875. 

i*  These  rules  (see  preamble  and  Appendix  0)  came  into  force  on  October  24th, 
1883,  and  replace  all  former  rales,  except  K.  G.  H.  T.  1853,  rr.  44  to  49,  relating^ 
to  jnries,  but  they  provide  byO.  Ixxii.  r.  2,  that,  "where  no  other  provision  is  made 
by  the  Acts  or  these  rules,  the  present  procedure  and  practice  remain  in  force.  ** 
Thty  nie  hereinafter  cited  as  Rules,  1883. 
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2  Primary  Evidence. 

printed  copies  of  it  at  a  certain  place  and  time,  or  heard  it  perfoimed,  in 
order  to  (usprove  the  originality ;  such  copies,  if  any,  must  be  produced 
and  proved,  or  inability  to  produce  them  shown.  Boosey  v.  j)amd»on, 
13  Q.  B.  257. 

But  it  is  not  universally  necessaiy,  where  the  matter  to  be  proved  has 
been  committed  to  writing,  that  the  writing  should  be  produced.  If,  for 
instance,  the  narrative  of  an  extrinsic  fact  has  been  committed  to  writing, 
the  fact  may  yet  be  proved  by  oral  evidence.  Thus,  a  receipt  for  money 
will  not  exclude  oral  evidence  of  the  payment.  Bambert  v.  Cohen,  4  Esp. 
213.  So,  where,  in  trover,  the  witness  stated  that  he  had  orally  required 
the  defendant  to  deliver  up  the  proper^,  and  at  the  same  time  served  upon 
him  a  notice  in  writing  to  the  same  enect,  Ld.  EUenborough  ruled  that  it 
was  not  necessaiy  that  the  writing  should  be  produced.  Smith  v.  Young,  1 
Camp.  439.  In  the  same  manner,  what  a  party  says,  admitting  a  debt,  is 
evidence,  although  the  promise  to  pay  is  reduced  into  writing.  Singleton  v. 
Barrett,  2  C.  &  J.  369.    So  where  the  £eu:t  to  be  proved  was,  that  a  certain 

Eerson  occui)ied  land  so  as  to  gain  a  settlement  by  13  &  14  Car.  2,  it  was 
eld  that,  although  there  was  a  written  demise,  the  fact  might  be  proved 
by  oral  evidence.  B.  v.  Holy  Trinity,  7  B.  &  C.  611 ;  1  M.  &  Ry.  444. 
But  the  parties  to  the  lease,  the  amount  of  rent,  and  the  terms  of  the 
tenancy  can  only  be  shown  by  the  writing.  S.  C  ;  Strother  v.  Barr,  5  Bing. 
^36  ;  it.  V.  Merthyr  Tidvil,  1  B.  &  Ad.  29.  In  an  action  inter  aUo$^  the 
landlord  cannot  oe  called  to  prove  the  rent  due  without  producine  the 
written  lease,  if  there  is  one.  Auguetien  v.  ChaMie,  1  Exch.  279.  And  the 
fact  of  a  tenancy  under  a  particular  person,  cannot  be  so  proved,  where 
there  is  a  writing.  Doe  v.  aarvey,^  Bing.  239  ;  eemb.  contra,  per  AlAenxm,^ 
B.,  in  Augustien  v.  Challis,  tupra.  Although  there  exists  a  deed  of  partner- 
diip,  yet  the  fact  of  partnership  may  be  proved  by  the  acts  of  the 
paities.  Alderson  v.  Clay,  1  Stark.  405.  The  fact  of  tfie  employment  of 
an  agent  to  sell  may  be  proved  by  oral  evidence,  though  the  terms  of 
his  commission  are  contained  in  a  letter.  8emb.  Whitflelay.  Brand,  16  M. 
&  W.  282.  Where  it  is  necessary  to  prove  a  marriage,  the  entry  in  the  parish 
register  is  not  the  only  evidence ;  but  the  fact  may  be  proved  by  the  testmiony 
of  persons  who  were  present  and  witnessed  the  ceremony,  or  bvcenend 
reputation.  Evans  v.  Morgan,  2  C.  &  J.  453  ;  B.  v.  fVileon,  3  F.  &  F.  119 ; 
Campbell  v.  Campbell,  L.  R.,  1  H.  L.  Sc.  201,  per  Ld.  Cranworth.  And 
where  evidence  of  reputation  was  given,  proof  of  a  fiat  for  a  special  licence 
and  of  the  affidavit  on  which  it  was  founded,  and  of  an  entnr  in  a  parish 
register  stating  a  private  marriage  in  a  house,  purporting  to  be  si^ed  by 
the  parties,  was  admitted  to  confirm  the  other  evidence.  Doe  d.  El.  of 
Egranoni  v.  Grazebrook,  4  Q.  B.  406.  On  an  indictment  for  an  unlawful 
assembly,  the  inscriptions  and  devices  on  banners  displayed  at  a  public 
meeting  may  be  proved  by  oral  evidence,  and  it  is  not  necessary  to  produce 
the  bamiers  themselves.  B.  v.  Hunt,  3  B.  &  A.  566.  And  the  transactions 
and  proceedings  of  such  a  meeting  may  be  proved  by  oral  evidence,  as 
resolutions  entered  into  ;  although  it  should  appear  that  those  resolutions 
were  read  from  a  paper.  Id.  568.  So  an  inscription  on  a  fixed  monument, 
oi:»  writing  on  a  wall,  may  be  proved  by  oral  evidence.  Doe  d.  CoyU  v. 
Cofe,6C.&P.  369;  Mortimer  y.  M'Callan,  6  U.&W.  08, 12,  per  cur.;  Sayer 
V.  Olossop,  2  Exch.  409  ;  Bartholomew  v.  Stephens,  8  C.  &  P.  728. 

The  admission  of  one  of  the  parties  to  a  suit  is  primary  evidence  as  against 
him,  and  the  reported  cases  which  favour  a  contrary  opinion  must  be  con- 
sidered as  overruled  by  Slatterie  v.  Pooley,  6  M.  &  W.  664,  where  it  was 
decided  that  oral  admissions  are  evidence  against  the  party  making  them, 
although  they  relate  to  the  contents  of  a  written  instrument  See  also 
Newhall  v.  lioU,  Id.,  662  ;  and  Henman  v.  Lester,  12  C.  B.,  N.  S.  776 ;  31 
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L.  J.,  C.  P.  366.  So  a  copy  of  a  document  delivered  by  a  party  is  primary 
evidence  against  him  of  ttiat  document  See  Siowe  v.  Quemer,  L.  R.,  5  Ex. 
156,  159  ;  and  further  under  tit  Admisiions,  pott,  p.  61,  e<  seq. 

The  proper  evidence  of  all  judicial  proceedings  is  the  production  of  the  pro- 
ceedings themselves  or  of  examined  (or  office,  Kules,  1883, 0.  xxxviL  r.  4,  vide 
voitj  p.  92)  copies  of  them.  ThelluMon  v.  Shedden,  2  N.  R.  228.  It  has  even  been 
neld  that  oral  evidence  was  not  admissible  of  the  di^  on  which  a  cause  came 
on  to  be  tried  ;  as  the  proper  proof  is  the  postea.  Thomas  v.  AnsUy,  6  £sp. 
80 ;  R.  V,  Pageyld.  83.  But  as  adjournments  during  sitting  are  not  noticed 
on  the  recora,  it  may  well  happen  that  oral  evidence  is  tne  best  and  only 
evidence  of  the  actual  day  of  trial ;  Roe  d.  Wranghamy,  Mersey ,  3  Wils.  274  ; 
WTiittaker  v.  >Fw6«y,  12  C.  B.  52  ;  21  L.  J.,  C.  P.  116  ;  though  the  record 
may  be  the  only  legal  evidence  of  the  proceeding  at  Nisi  Prius  recorded  in 
it  Where,  to  prove  that  the  plaintiff  had  been  discharged  under  the  Insol- 
vent Act,  it  was  proposed  to  give  in  evidence  his  admission  to  that  effect, 
Ld.  Ellenborough  held  it  insufficient  Scott  v.  Clare^  3  Camp.  236  ;  but  see 
the  cases  cited  under  tit  Admissions,  post,  p.  61.  So  oral  evidence  is  not 
adnussible  to  prove  the  taking  of  oaths  required  by  the  Toleration  Act, 
which  most  appear  by  the  records  of  the  Court  where  the  oaths  were  taken. 
R,  v.  Hube,  Peake,  132.  Where  the  deposition  of  a  witness  in  a  case  of  mis- 
demeanor was  taken  under  7  Qeo.  4,  c.  64,  s.  3,  and  the  plaintiff  in  an  action 
against  the  witness  offered  oral  evidence  of  an  admission  made  by  him  in 
such  deposition,  the  Court  held  such  evidence  to  have  been  rightly  rejected. 
Leach  V.  Simps(m,  5  M.  &  W.  309. 

The  counterpart  of  a  deed  is  admissible  as  original  or  primary  evidence 
against  the  party  executing  it,  and  those  claiming  under  him,  though  no 
notice  to  produce  the  other  part  has  been  given,  iurleigh  v.  Stibbs,  5  T.  R. 
465  ;  i2o«  d.  West  v.  Davis,  7  East,  363 ;  Houghton  v.  KcetUg,  18  C.  B.  235  ; 
25  L.  J.,  G.  P.  218  ;  so  a  duplicate  original  may  be  adduced  in  evidence 
without  notice  to  produce  the  other  original.  Colling  v.  Tretceek,  6  B.  & 
C.  394,  398  ;  and  m  the  case  of  printed  matter  each  copy  of  the  same  im- 
pression is  an  original      R.  v.  Iratson,  2  Stark.  129. 

Though  a  written  contract  must  be  produced  in  an  action  founded  on  it, 
yet  a  mere  memorandum,  not  signed  by  the  parties  nor  intended  to  be  final, 
will  not  prevent  the  introduction  of  oral  evidence  of  a  contract.    Doe  d. 
Bingham  v.  Carttmight,  3  K  &  A.  326  ;  and  see  Hawkins  v.  Warre,  3  B.  &  C. 
698.    So  where  an  oral  contract  is  made  for  the  sale  of  goods,  and  is  put 
into  writing  afterwards  by  the  vendor's  agent  for  the  purpose  of  assistm^ 
his  recollection,  but  is  not  signed  by  the  vendee,  the  contract  may  be  proved 
by  oral  evidence.    Dalison  v.  Stark,  4  Esp.  162.    A  vendee  may  give 
evidence  of  warranty,  although  a  note  of  the  sale  and  receipt  of  the  money, 
given  by  the  vendor  to  the  vendee  after  the  conclusion  of  an  oral  contract, 
contained  no  notice  of  any  warranty.    Allen  v.  Pink,  4  M.  AW.  140.    So  of 
the  memorandum  of  the  terms  of  a  lease,  not  signed  by  the  lessor,  but  only 
by  the  wife  of  the  lessee.    R.  v.  S,  Martin's,  Leicester,  2  Ad.  &  E.  210.    See 
also  R.  v.  Wrangle,  Id.  514.     The  case  of  IfHiitford  v.  TtUin,  10  Bing.  396, 
may  seem  hazmy  distinguishable  in  principle  from  some  of  the  above. 
There  it  was  held  that  a  secretary,  who  accepted  an  engagement  under  a 
society  on  the  terms  contained  in  a  resohUion  entered  in  the  society's  book, 
was  held  bound  to  produce  the  book  in  an  action  for  his  salarv,  though  not 
a  party  to  the  resolution.    The  distinction  seems  to  be,  that  tne  hiring  was 
expressly  upon  the  written  terms,  though  the  writing  was  not  in  itself  a 
contract    The  general  proposition  established  by  the  cases  seems  to  be  that 
a  mere  unaccepted  proposal,  executory  memorandum,  private  minute  or 
unaudiorised  entry  of  one  of  the  parties,  will  not  exclude  oral  proof.    But 
where  an  oral  contract  expressly  incorporates,  or  refers  to,  a  written  paper  as 
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part  of  its  terms,  that  paper  ought  to  be  produced  in  order  to  prove  those 
temia.     See  HUl  v.  NuttaU,  17  C.  B.,  N-  S.  262  ;  33  L.  J.,  C.  P.  303. 

In  order  to  render  the  production  of  a  writing  neceasaiTy  it  most  appear 
to  relate  to  the  matter  in  question.  Thus  where  oral  evidence  is  offered  to 
prove  a  tenancy,  it  is  not  a  valid  objection  that  there  is  wmt  written  agree- 
ment relative  to  the  holding,  unless  it  also  appears  that  the  agreement  was 
between  the  parties  as  landlord  and  tenant,  ana  that  it  continues  in  force  at 
the  very  time  to  which  the  oral  evidence  applies.  Doe  d.  Wood  v.  MorrU, 
12  East,  237  ;  Stetem  v.  Pinney,  2  B.  Moore,  349.  Oral  evidence  of  the 
terms  of  a  demise  is  admissible,  although  the  witness  called  to  prove  them 
states  that  the  lessor  read  them  from  some  paper  held  in  his  hand  at  the 
time,  but  which  was  not  shown  to,  or  signed  by  the  lessee.  TrewkiU  v. 
Lambert,  10  Ad.  &  E.  470. 

If,  in  an  action  for  work  and  labour,  it  appears  that  the  claim  b  fur  extras 
on  a  written  contract,  the  written  contract  must  be  produced.  Vincent  v. 
Cole,  M.  &  M.  257  ;  Biu:ton  v.  Cornish,  12  M.  &  W.  426.  But  if  an  entirely 
separate  order  l>e  given  for  the  extras,  then  production  of  the  written  con- 
ti-act  is  not  necessary-.    Reid  v.  Batte,  M.  &  M.  413. 

If  oral  evidence  of  an  agreement  is  given  at  a  trial,  the  party  desirous  of 
excluding  it  may  at  once  interpose  and  ask  the  witness  whether  it  was  not 
in  writing ;  if  the  witness  deny  this,  he  may  then  give  evidence  on  a 
collateral  L^ue  to  show  tliat  the  agreement  was  in  writing  ;  Cox  v.  CouveUss, 
2  F.  &  F.  139  ;  or  he  may  reserve  the  question  for  cross-examination,  and 
may  inquire  as  to  the  contents  of  the  writing,  so  far  as  may  be  necessary,  to 
show  that  oral  evidence  is  inadmissible.  Curtis  v.  Created,  1  Ad.  &  K  167. 
It  is  not  enough  to  prove,  by  a  witness,  that  the  solicitor  of  the  opposite 
party  has  admitted  in  conversation  that  there  was  a  written  agreement  on 
the  subject ;  for  a  solicitor  is  not  an  agent  of  his  client  to  make  such  admis- 
sions.    JVatson  V.  King,  3  C.  B.  608. 

Whether  the  existence  of  a  writing  is  sufficiently  proved  to  exclude  oral 
evidence  is  a  question  for  the  judge. 


SECONDARY  EVIDENCE. 

Secondary  evidence  is  admitted  in  cases  where  the  principle  which  ex- 
cludes it,  namely,  the  supposed  existence  of  better  evidence  oehind,  which 
it  is  in  the  power  of  the  party  to  produce,  does  not  apply.  Thus,  it  is 
admissible  if  a  ground  be  laid  for  it  by  proving  that  better  evidence 
cannot  be  obtained.  Bainy  v.  Bravo,  L.  R.,  4  P.  C.  287.  In  the 
case  of  a  lost  deed,  the  loss  or  destruction  must  be  proved ;  and  if  it 
appears  that  two  or  more  parts  have  been  executed,  the  loss  of  all  the  parts 
should,  it  is  said,  be  proved,  otherwise  "perhaps"  a  copy  will  not  be 
admitted.  B.  N.  P.  254  ;  and  see  R  v.  Castleton,  6  T.  B.  ^6 ;  and  Munn 
V.  Godbold,  3  Bing.  292,  294,  per  Best,  C.  J.  So  whero  an  instrument  is  in 
the  possession  of  the  opposite  party,  oral  evidence  of  its  contents  may  be 
given,  on  proof  of  the  service  of  a  notice  to  produce  it.  All  the  proper  sources 
&om  which  the  primary  evidence  can  be  procured  must  be  exhausted  before 
secondary  evidence  can  be  admitted.  Thus,  the  "pejty  who  has  the  legal 
custody  of  an  instrument  must  be  applied  to.  R.  v.  Stoke  Golding,  1  B.  & 
A.  173.  So  where  a  letter,  which  had  been  in  the  possession  of  ^e  defend- 
ant, was  filed  in  the  Court  of  Chancerv  pursuant  to  an  order  of  that  court, 
it  was  ruled  that  secondary  evidence  oi  it  was  not  admissible,  it  being  in  the 
power  of  either  party  to  produce  it  on  application  to  the  court.  JviUiams 
V.  Munnings,  Ky.  &  M.  18.  The  construction  of  a  lost  document^  though 
proved  by  oral  e>4dence,  is  for  the  judge,  where  the  veracity  of  the  witness 
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as  to  its  contents  is  not  questioned.  Berwick  v.  Horsfall,  4  C.  B.,  N.  S.  450 ; 
27  L.  J.,  C.  P.  193. 

The  yoron{jfid  refusal  of  a  thinl  party  to  produce  a  document  in  lug 
possession  on  aiibpocnd  duces^  will  not  let  in  oral  evidence  of  it  Jesm  College 
V.  Gibhs,  1  Y.  &  C.  156 ;  K  v.  Llanfaethly,  2  E.  &  B.  940  ;  23  L.  J.,  M.  C. 
33.  But  where  a  document  is  in  the  hands  of  a  party,  &s  a  solicitor,  who  is 
called  to  produce  it,  but  declines  to  do  so,  relying  upon  his  privilege  or 
upon  his  hen,  secondary  evidence  of  its  contents  may  be  given.  Manton  v. 
Dowries,  1  Ad.  &  E.  31 ;  R,  v.  Leatham,  8  Cox  C.  C.  498-;  30  L.  J.,  Q.  B. 
205,  per  Hill,  J. ;  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102.  In  the  last  case,  it 
was  su^ested  by  the  court  that,  where  the  solicitor  refuses  on  the  ground 
of  privilege,  it  may  perhaps  be  necessary  to  show  that  his  client  also  objects 
to  the  production.  It  has,  however,  been  ruled  that  whei-e  the  solicitor  has 
it  in  court,  but  states  that  he  is  instructed  by  his  client  (a  third  person)  to 
refuse  it,  it  is  unnecessary  to  go  further  and  prove,  by  the  client  m  person, 
that  he  objects.  Phelps  v.  Prew,  3  E.  &  B.  430 ;  23  L.  J.,  Q.  B.  140.  See 
also  Neivton  v.  Chaplin,  10  C.  B.  356  ;  19  L.  J.,  C.  P.  374.  The  secondary 
evidence  cannot  be  received  unless  the  solicitor  has  been  duly  served  with  a 
subposnd  duces ;  Hihberd  v.  Knight,  2  Exch.  1 1 ;  or  has  the  document  in 
court,  and  refuses  on  demand  to  produce  it.  Senib.  Dim/er  v.  Collins,  7 
Exch.  639 ;  21  L.  J.,  Ex.  225,  cited  post,  p.  9.  In  Boyle  v.  IVisemcm,  10 
Exch.  647  ;  24  L.  J.,  Ex,  160,  it  was  considered  by  the  judges  that  where  a 
private  letter  was  in  the  hands  of  a  person  resident  abroad,  and  out  of  the 
jurisdiction  of  the  English  courts,  wno  refused  to  part  with  it  or  produce  it 
on  the  trial  of  a  cause,  the  contents  might  be  proved  by  secondary  evidence, 
if  all  reasonable  exertions  have  been  made  to  produce  the  original.  In 
such  a  case,  the  person  requiring  the  production  should  disclose  to  the  pro- 
OTietor  of  the  instrument  the  object  of  the  application.  See  Brown  v. 
Thomtm.,  6  Ad.  &  E.  185  ;  QuiUer  v.  Torss,  14  C.  B.,  N.  S.  747. 

The  contents  of  documents  of  a  public  nature,  required  by  law  to  be  kept, 
may  be  proved  by  examined  (and  m  some  cases  by  office  or  certified)  copies 
witnout  accounting  for  the  non-production  of  the  originjd  document ;  vide 
Proof  of  documents  by  copies,  post,  pp.  91  ei  sea, ;  and  the  same  rule  applies  to 
public  registers  and  documents  kept  abroad ;  vide  post,  p.  92.  But  in  the 
case  of  a  private  document  filed  in  a  foreign  court,  it  is  necessary  to  prove 
that  an  unsuccessful  application  has  been  made  to  the  legal  custodian 
thereof,  viz.,  to  the  court,  before  secondary  evidence  is  admissible  ;  an 
application  to  an  inferior  officer  of  the  court,^though  he  have  the  actual 
custody  of  it,  is  not  enough.  Crispin  v.  Doglioni,  32  L.  J.,  P.  M.  &  A. 
109. 

In  some  cases  secondary  evidence  of  oral  testimony  is  admitted  ;  as  where 
the  testimony  of  a  witness  on  a  former  trial  is  admitted  on  another  trial 
without  producing  him  in  person.  The  circumstances  under  which  this 
may  be  done  will  be  found  post,  p.  109.  So^  where  the  evidence  of  a  witness 
is  taken  out  of  court  by  affidavit  or  deposition,  by  proper  authority  ;  vide 
Proof  by  affidavits  or  depositiotis,  post,  p.  174. 

Proof  of  loss  of  document]    Where  secondary  evidence  is  offered  in  conse- 

? pence  of  the  loss  of  the  primary  evidence,  it  must  be  shown  to  the  satis- 
action  of  the  judge  that  ddigent  se.irch  has  been  made  in  those  quarters  in 
which  the  primary  evidence  was  likely  to  be  procured.  Where  the  publisher 
of  a  paper,  in  which  a  libel  had  appeared,  stated  that  he  believed  the 
original  was  either  destroyed  or  lost,  naving  been  thrown  aside  as  useless, 
this  was  held  sufficient  to  let  in  secondary  evidence.  R.  v.  JcHinson,  7  East, 
66.  So  where  a  licence  to  trade  had  been  returned  to  the  secretary  of  the 
governor  who  had  granted  it,  and  the  secretary  swore  that  it  was  his  custom 
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to  destroy  or  put  aside  such  licences  as  waste  paper,  and  that  he  had  dis- 
posed of  the  hcence  in  question  in  the  same  manner  as  other  licences  ;  that 
he  had  searched  for  it,  but  had  not  found  it,  the  court  held  the  loss  suffi- 
ciently proved.  Kmnngton  v.  Inglis,  8  East,  278.  So  where  it  became 
necessary  to  account  for  the  non-production  of  a  policy,  and  it  was  proved 
that  it  had  been  effected  about  seven  years  before,  and, having  become  useless 
on  account  of  a  second  policy  being  effected,  had  probably  cMeen  returned  to 
the  plaintiff ;  and  the  clerk  of  the  plaintiff's  attorney  searched  for  it  in  the 
plaintiff's  house,  not  only  in  every  place  pointed  out  by  the  pbdntiff,  but  in 
every  place  likely  to  contain  a  paper  of  this  description,  the  search  was  held 
to  be  siifficient.  Brewster  v.  Sewell,  3  B.  &  A.  296.  As  a  general  rule,  to 
admit  secondary  evidence  of  a  deed  of  apprenticeship^  proof  uiould  be  giv^i 
that  a  search  bias  been  made  for  the  original  instrument  among  the  papers 
both  of  the  master  and  apprentice.  R,  v.  HinchUy^  3  6.  &  S.  885  ;  32  ll  J^ 
M.  C.  158.  But  in  that  case  it  was  held  that  loug  after  the  expiration  of 
the  term  of  apprenticeship,  the  deed  was  probablv  in  the  custody  of  the 
apprentice,  as  ne  was  then  most  interested  in  it,  and  that  a  search  among  his 
papers  was  sufficient  So  in  another  settlement  case,  where  it  was  proved  that 
one  part  onlv  of  an  indenture  had  been  executed,  that  the  pauper  and  master 
were  both  dead  at  the  time  of  trial,  and  that  an  inquiry  for  it  had  been 
made  of  the  pauper  shortly  before  his  death,  who  said  that  the  indenture 
had  been  given  up  to  him  after  tJhe  expiration  of  the  apprenticeship, 
and  that  he  had  burnt  it ;  and  that  an  inquiiy  had  also  been  made 
of  the  daughter  and  sole  executrix  of  the  master,  who  said  she  knew 
nothing  about  it^  it  was  held  that  a  sufficient  inquiry  had  been  made  to 
render  parol  evidence  of  the  contents  admissible.  R,  v.  MorUm^  4  M.  &  S. 
48.  See  R.  v.  Ptddlehinionj  3  B.  &  Ad.  460.  But  where  the  only  evidence 
of  loss  consisted  of  the  declarations  of  the  deceased  pauper,  who  stated  that 
the  indenture  had  been  given  back  to  himj  and  worn  out,  parol  evidence 
was  held  inadnussible.     K.  v.  Rawden,  2  Ad.  &  K  156. 

When  the  party,  in  whose  possession  the  instrument  was,  is  alive,  it  has 
in  some  cases  been  held  that  he  ought  to  be  called,  and  his  declcurations  are 
not  admissible.  R,  v.  Denio,  7  B.  &  C.  620  ;  R,  v.  CastkUm,  6  T.  R.  236. 
But,  generallv,  the  declarations  of  the  persons  applied  to  are  received  in 
evidence,  to  show  that  due  inquiry  and  search  has  been  made,  and  the  judge 
determines  whether  the  search  is  sufficient  R,  v.  Ketiilwortk^  7  Q.  B.  642 ; 
R,  V.  Brainbrety  1  £.  &  £.  51  ;  28  L.  J.,  M.  C.  1.  And  the  inclination  of  the 
court  in  R.  v.  Saffron  HiU,  1  £.  &  B.  93  ;  22  L.  J.,  M.  C.  22,  seems  to  have 
been  that  it  is  not  in  eveiy  case  necessaiy  to  call  the  person  applied  to  as  a 
witness ;  it  is  a  question  for  the  judge,  subject  to  review  by  the  court 

Where  the  loss  or  destruction  of  the  paper  is  probable,  very  slight  evi- 
dence of  its  loss  or  destruction  will  be  required,  and  a  useless  paper  will  be 
presumed  to  1)e  destroyed.  R.  v.  E.  Farleigh,  6  D.  &  By.  153 ;  and  per 
Abbott,  C.  J.,  Brewster  y,  SevoeU,  3  R  &  A.  296,  and  cases  cited,  supra,  Thus^ 
where  depositions  had  been  delivered  to  the  clerk  of  the  peace  or  his  depu^, 
it  appeanng  to  be  the  practice  to  throw  them  away  as  useless,  slight 
evidence  of  a  search  for  them  was  held  sufficient,  and  the  deputy  need  not 
be  called,  it  being  his  duty  to  deliver  them  to  his  principaL  i'reeman  v. 
Arkell,  2  B.  &  C.  496.  A  constable,  who  levied  under  a  warrant  issued  by 
the  defendant,  and  was  entitled  to  the  custody  of  it,  said  that  he  had  depo- 
sited it  in  his  office,  but  was  unable,  upon  search,  to  find  it :  held  tnat 
secondary  evidence  of  it  was  admissible  against  the  defendant,  though  no 
notice  to  produce  was  served  on  him.  Femley  v.  WorthingUm^  1  M.  &  Or. 
491.  The  degree  of  diligence  to  be  used  in  searching  for  a  deed  most 
dei^end  on  the  importance  of  the  deed,  and  the  particuLir  circumstances  of 
the  case.    Per  Cur.  in  QuUyy.  Bp,  of  Exeter ^  4  Bmg.  296.    If  not  found  in 
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its  proper  place  of  deposit^  further  search  may  generally  be  di^ensed  with ; 
as  where  it  was  the  duty  of  the  party  in  possession  of  a  document  to  deposit 
it  in  a  particular  place,  and  it  is  not  found  in  that  place,  the  presumption  is 
that  it  IS  lost  or  destroyed.  Thus  a  fruitless  search  in  the  pansh  chest  for 
indentures,  given  up  to  the  parish  officers  lox^  ago,  is  sufficient  to  let  in 
parol  evidence  of  uiem.  E,  v.  Stourbridge^  8  B.  &  C.  96 ;  2  M.  &  Ry.  43. 
See  also  R.  v.  Hinekky^  ante,  p.  6. 

A  cheque  drawn  on  account  of  a  pansh  was  delivered  to  the  defendant, 
who  was  then  paying  clerk  of  the  parish  ;  it  was  shown  that  the  bankers  of 
the  parish,  on  the  same  day,  paid  the  cheaue,  and  that  their  custom  was  to 
return  the  paid  cheques  to  the  paying  clerk,  who  deposited  them  in  an 
apartment  in  the  workhouse ;  the  d^endant  was  no  longer  in  office  as 
paying  clerk,  and  his  successor  was  not  called  ;  a  witness  stated  that  he  had 
made  application  to  him  for  an  inspection  of  the  cheques,  and  that  he  had 
handed  him  several  bundles,  which  the  witness  looked  through  without 
finding  the  cheque  in  question  ;  it  was  held  that  secondary  evidence  of  the 
contents  of  the  cheque  was  admissible.  MGahey  v.  AUtoUj  2  M.  &  W.  206. 
In  Pardee  v.  Price,  13  M.  &  W.  267,  a  search  for  a  security  given  to  one  E. 
in  an  attorney's  office,  where  the  papers  of  K.  and  of  his  executrix  were 
deposited,  was  held  to  be  sufficient  to  let  in  secondary  evidence. 

if  there  are  several  places  of  probable  deposit,  all  should  be  searched. 
Where  a  conveyance  of  n^ehold  and  leasehold  in  trust  was  alleged  to  be  lost, 
and  one  of  the  trustees  and  the  heir  of  another,  deceased,  negatived  posses- 
sion of  it,  it  was  held  insufficient  unless  the  executor  of  the  deceased  trustee 
was  also  questioned,  who  had  taken  possession  of  his  papers.  Doe  d. 
Richards  v.  Lewis,  11  C.  6.  1035  ;  20  L.  J.,  C.  P.  177.  And  where  there 
were  duplicate  instruments  executed,  a  search  for  both  seems  necessary, 
ante,  p.  4. 

Secondary  evidence  of  a  bill  or  note  in  a  negotiable  state  cannot  be  ad- 
mitted, when  the  loss  is  specially  pleaded,  unless  the  destruction,  and  not 
the  mere  loss,  of  it  be  proved.  See  poet.  Part  II.,  Action  on  Bills  of  Exchange  ; 
Production  of  the  Bill. 

Though  proof  of  the  destruction  of  the  original  lets  in  secondary  proof, 
yet  if  the  destruction  is  alleged  to  have  been  by,  or  while  in  the  possession 
of,  the  opposite  party,  a  notice  to  produce  is  required.  Doe  d.  Phillips  v. 
Morris,  3  Ad.  &  £.  46,  cited  t>ost,  p.  8. 

The  objection  that  secondary  evidence  of  a  document  is  offered  without 
proof  of  due  search  for  the  original  must  be  distinctly  made  at  the  trial ; 
otherwise  the  court  will  not  entertain  it  on  a  motion  for  a  new  trial. 
n^iUiams  v.  fFUcox,  8  Ad.  &  £.  314. 

Notice  to  produce  when  necessary,]  In  general,  when  any  written  instru- 
ment is  in  tne  possession  or  power  of  the  opposite  party,  secondary  evidence 
of  its  contents  is  inadmissible  without  previous  proof  of  a  notice  to  produce 
the  original.  R.  v.  Elworthy,  L.  R.,  1  C.  C.  105.  But  where,  from  the  nature 
of  the  proceedings,  the  party  in  possession  of  the  instrument  necessarily  has 
notice  that  he  is  to  be  charged  with  the  possession  of  it,  as  in  the  case  of  trover 
for  a  bond,  a  notice  to  produce  is  unnecessary.  How  v.  Hall,  14  East,  274  ; 
Scott  V.  Jones,  4  Taunt  865.  And  the  plaintiff  may  prove  the  nature  and 
description  of  the  document  for  which  trover  is  brought  by  secondary  evi- 
dence, though  the  defendant  offers  to  produce  it;  for  that  is  part  of  the 
defendant's  evidence.  Whitehead  v.  Scott,  1  M.  &  Rob.  2.  So  a  notice  is 
not  required  where  the  party  has  procured  the  possession  of  the  instrument 
by  fraud,  after  the  action  commehced,  from  a  witness  called  for  thepurpose 
01  producing  it  under  a  sultpand  duces  tecvmi,  Leeds  v.  Cook,  4  £%>.  256. 
A  counterpart  executed  by  the  defendant  may  be  read  by  the  plaiutin  with- 
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out  a  notice  to  produce  the  original.  Burleigh  v.  Stibhs,  5  T.  R.  465.  See 
also  other  cases  cited,  antCy  p.  3.  In  trover  against  a  sheriflf  for  executing 
a  fi.  fa.y  plaintiff  may  give  evidence  of  the  warrant  and  its  loss,  without 
notice  to  produce  it.  Minshall  v.  Llaydy  2M.  &  W.  450.  In  an  action  for 
seamen's  wages,  secondary  evidence  of  the  ship's  articles  is  admissible  under 
17  &  18  Vict.  c.  104,  s.  164,  without  any  notice  to  produce  them.  See  Bote- 
mail  v.  Manzelvmn,  2  Camp.  315,  decided  under  an  earlier  statute.  But 
where  defendant  pleaded  to  an  action  by  drawer  of  a  bill,  that  he  acceT)ted 
in  part  payment  of  a  debt  due  from  defendant  to  plaintiff  in  order  to  induce 
him  to  prove  his  debt  under  a  fiat  then  i)ending  against  the  defendant,  to 
which  plaintiff  replied  by  denying  acceptance  in  part  jmyment  of  such  debt : 
held  that  plaintifl  was  not  bound  to  produce  the  bill  without  notice  to  pro- 
duce ;  Goodered  v.  Armour,  3  Q.  B.  956 ;  and  the  same  point  was  ruled 
where  the  defendant  pleaded  that  his  acceptance  was  obtained  by  fraud,  and 
issue  was  joined  thereon.  Laxcrence  v.  Clarky  14  M.  &  W.  250.  In  ejectment 
the  defendant  relied  upon  a  will ;  on  the  cross-examination  of  one  of  liis 
witnesses  he  stilted  tliat,  about  a  fortnight  after  the  execution  of  the  will,  a 
second  w^ill  was  prei)ared,  which  had  come  to  the  possession  of  the  defend- 
ant :  the  j)laintifrs  counsel  was  not  allowed  to  ask  whether  the  latter  paj>er 
was  duly  signed  by  three  witnesses,  and  whether  the  testator  had  decliu^ 
it  to  be  his  last  will,  no  notice  to  produce  it  having  been  given.  IJoe  d. 
Phillips  v.  Morris,   3  Ad.  &  E.  46. 

Notice  to  produce  a  notice  to  produce  is,  for  obvious  reasons,  not  neces- 
sarv  ;  and,  generally,  a  notice  to  produce  any  notice  on  which  the  action 
is  K)unded  is  also  unnecessary.  It  is  usual  in  business  to  make  two  copies 
of  them,  and  to  seiTe  one  and  retain  the  other  ;  indorsing  on  the  one  re- 
tained the  time  and  mode  of  service.  There  can  be  no  doubt  that  in  this 
case  the  notice  served  is,  strictly  speaking,  the  only  jtrimary  evidence.  But 
a  custom,  and  not  an  unreasonable  one,  of  admitting  the  copy,  which  is 
almost  a  duplicate  original,  has  obtained.  There  is  some  little  doubt  as 
to  what  are  tne  notices  to  which  the  rule  extends.  It  clearly  extends  to  a 
notice  to  produce  documents  ;  it  has  also  been  held  to  extend  to  a  notice  to 
quit ;  Boe  d.  Fleming  v.  Somerton,  7  Q.  B.  68  ;  to  a  notice  of  dishonour  ; 
Swain  v.  Lewis,  2  C.  M.  &  R.  261 ;  Kine  v.  Beaumont,  3  B.  &  B.  288  ;  and 
to  a  notice  of  demand  of  a  copy  of  the  warrant  iiursuant  to  the  24  Geo.  2, 

c.  44,  s.  6 ;  Jory  v.  Orchard,  2  ^.  &  P.  39.  But  tne  rule  does  not  extend  to 
notice  of  dishonour  of  bills  other  than  the  bill  sued  on.  Laiiattze  v.  Palmer, 
M.  &  M.  31. 

In  order  to  prove  the  delivery  of  a  solicitor's  signed  bill  of  costs,  it  is 
not  necessary  to  give  notice  to  produce  the  bill  delivered,  which  is  itself  a 
notice.  Colling  t.  Treweek,  6  B.  &  C.  394.  See  also  the  6  &  7  Vict,  c  73, 
s.  37. 

By  Rules,  1883, 0.  xxxii.,  r.  8,  ''an  affidavit  of  the  solicitor  or  his  clerk  of 
the  service  of  any  notice  to  produce  and  of  the  time  when  it  was  served,  with 
a  copy  of  the  notice  to  produce,  shall  in  all  cases  be  sufficient  e\idence  of  the 
service  of  the  notice,  and  of  the  time  when  it  was  served."  It  would 
seem  that  "  sufficient  evidence  '*  means  in  this  rule  primdfacie  evidence 
only ;  see  BarracUmgh  v.  Greenhough,  L.  R.,  2  Q.  B.  612,  Kx.  Ch.,  post,  p. 
141.  This  nile  dispenses  with  the  notice  to  admit  which  was  required 
under  the  C.  L.  P.  Act,  1852,  s.  119,  now  repealed  by  the  Statute  Law  Re- 
vision and  Civil  Procedure  Act,  1883,  46  &  47  Vict  c.  49. 
^  It  has  been  held  that  a  party  is  not  to  be  allowed,  either  in  an  examina- 
tion in  chief  or  in  cross-examination,  to  inquire  into  the  contents  of  a  deed, 
merely  because  the  opposite  party  has  the  original  deed  in  his  possession  in 
court  at  the  time  of  tne  trial,  not  having  received  a  notice  to  produce.    Roe 

d.  Haldane  v.  Harvey,  4  Biur.  2484  ;  Bate  v.  Kinsey,  1  C.  M.  &  R.  38.    But 
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this  doctrine  has  been  denied,  and  the  cases  on  which  it  is  founded,  dis- 
tinguished in  Ihvyer  v.  Collins,  7  Exch.  639  ;  21  L.  J.,  Ex.  225,  where  it  was 
held  that  if  a  paily  has  the  document  in  court  at  the  trial,  a  requisition  to 
pnxluce  it,  given  at  the  trial,  will  be  sufficient  to  let  in  secondary  evidence 
to  it,  if  production  is  refused ;  and  the  solicitor  of  one  party  may  be  a^tked 
in  court  whether  he  has  the  docimient  in  court,  and  is  bound  to  answer  the 
question,  though  he  may  be  justified  in  refusing  to  produce  it  on  the 
j^round  of  confidence.  For  the  object  of  a  notice  is  only  to  give  the  party 
An  opportunitv  to  produce  it,  if  he  pleases. 

Although  the  contents  of  a  document  may  be  proved  by  an  admission  of 
the  opposite  party  out  of  court,  yet  it  seems  that  the  party  cannot  himself 
he  croiis-examincKl  (when  produced  as  a  witness)  resp(?cting  its  contents 
unless  he  has  had  notice  to  produce  it  Darby  v.  Oiuideyj  25  L.  J.,  Ex.  227. 
In  this  last  case  it  did  not  appear  that  the  party  interrogated  had  the  docu- 
ment in  his  power  or  possession,  and  the  language  of  the  court  almost  ^oes  to 
the  extent  of  showing  that  a  party  cannot  be  called  on  to  say  whether  he 
admits  the  contents  cf  any  document,  though  his  admission  otU  of  court 
would  have  been  evidence  according  to  Slatterie  v.  Pooley^  ante,  p.  2.  The 
«ourt  considered  that  there  was  a  difference  between  proving  an  admission 
and  calling  upon  the  party  in  court  to  make  one.  See  also  JVliyman  v. 
Garth,  8  Exch.  803  ;  22  L.  J.,  Ex.  316,  cited  post,  p.  124. 

An  admission  in  the  usual  form,  under  a  notice  to  admit,  as  now  required, 
of  the  accuracy  of  a  copy,  will  not  dispense  with  a  notice  to  produce  the 
original,  if  in  the  opposite  party's  possession,  or  with  other  pre-requlsites 
for  the  reception  of  secondary  evidence.  See  Sharpe  v.  Lamb,  1 1  Ad.  &  E. 
605  ;  Admission  under  notice  to  admit,  post,  pp.  70,  et  seq. 

Notice  to prodv4X  ;  proof  of  possession  of  original,]  In  order  to  render  a 
notice  to  produce  available,  it  must  be  proved  that  the  original  instrument 
is  in  the  hands  of  the  oj)posite  party,  or  of  some  person  in  privity  with  him. 
The  nature  of  this  evidence  must  vary  acconling  to  the  nature  of  the 
instrument  Where  it  belongs  exclusively  to  the  party,  slight  evidence  is 
sufficient  to  raise  a  presumption  that  it  is  in  his  possession.  Thus,  where  a 
solicitor  proved  that  he  had  been  employed  by  tne  defendant  to  solicit  his 
certificate,  and  that  looking  at  his  entry  of  charges  he  had  no  doubt  the 
certificate  was  allowed,  this  was  held  to  be  presumptive  proof  of  the  certifi- 
cate having  come  to  the  defendant's  hands.  Henry  v.  Leigh,  3  Camp.  502. 
Where  the  instrument  has  been  delivered  to  a  third  person,  between 
whom  and  the  party  to  the  suit  there  exists  a  privity,  notice  to  the  latter  is 
sufficient ;  as  in  an  action  against  the  owner  of^  a  vessel  for  goods  supplied 
to  the  use  of  the  vessel,  a  notice  to  the  defendant  to  produce  the  order  for  the 
goods,  which  had'  been  delivered  to  the  master  by  the  defendant,  is  sufficient 
ialdneyv,  Ritchie,  1  Stark.  338.  So  in  an  action  against  the  sheriff,  a  notice 
to  his  solicitor  to  produce  a  warrant,  which  has  been  returned  to  the  under- 
sheriff  while  the  defendant  was  in  office,  is  sufficient,  whether  the  defendant 
be  in  or  out  of  office  at  the  time  of  notice.  Taplin  v.Atty,  3  Bing.  164  ; 
Suter  V.  Burrell,  2  H.  &  N.  867 ;  27  L.  J.,  Ex.  193.  So  also  notice  to  a  de- 
fendant to  produce  a  cheque  drawn  by  him,  and  paid  by  his  banker,  is 
sufficient  to  entitle  the  plaintiff  to  give  secondary  evidence  of  its  contents, 
although  the  cheque  remains  in  the  banker's  hands.  Partridge  v.  Goates, 
By.  &  M.  156.  So  notice  to  a  party  to  the  action  to  produce  a  document  in 
the  possession  of  his  solicitor  in  another  action  is  sufficient  Inoin  v.  Lever, 
2  F.  &  F.  296.  If  the  instrument  was  in  possession  of  the  party  at  the  time 
of  the  service  of  notice  he  cannot  afterwards  vohmtarily  part  with  it  so  as 
to  get  lid  of  the  effect  of  the  notice.  Dallas,  C.  J.,  in  Knight  v.  Martin, 
Gow,  104  ;  and  Best,  C.  J.,  in  ^ndairv.  Stevenson,  1  C.  &  P.  585.    But 
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where  the  plaintiff  was  nonsuited  in  a  cause  in  which  he  had  given  defendant 
notice  to  produce  a  lease,  and  afterwards  defendant  assigned  the  lease,  and 
on  a  second  trial  plaintiff  again  gave  defendant's  attorney  notice  to  produce 
it,  and  was  then  told  by  him  of  the  assignment,  it  was  neld  that  secondary 
evidence  was  inadmissible  and  a  suhpcena  necessary.  Knight  v.  Martin, 
Gow,  103.  Where  a  paper  had  been  delivered  to  a  third  person  under 
whom  the  defendant  justified  in  an  action  of  trespass,  and  by  whose  direc- 
tions he  acted,  a  notice  to  produce,  served  upon  the  defendant,  was  held  not 
sufficient  to  authorise  the  admission  of  secondary  evidence.  Efjan^  v.  Sweet, 
Ry.  &  M.  83.  It  id  said,  however,  in  B.  N.  P.  254,  that  "  if  it  were  proved 
that  the  deed  came  into  the  hands  of  the  defendant's  brother,  under  whom 
the  defendant  claims,  a  copy  ought  to  be  read,  even  though  the  defendant 
have  sworn  in  an  answer  in  Chancery  that  he  has  not  got  the  original."  For 
this  the  learned  author  refers  to  Thurston  v.  JJelahay,  Hereford  Ass.  1744  ; 
Fritchard  v.  Symmids,  Hereford,  1744  ;  Bartlett  v.  GawUr,  14  Geo.  2,  K.  B. 
But  the  statement  is  rather  loose.  When  a  document  is  in  the  hands  of  a 
person  who  holds  it  as  stakeholder  between  the  defendant  and  a  third  party, 
the  notice  to  produce  is  not  sufficient  to  let  in  secondary  evidence  ;  Farry 
v.  May,  1  M.  &  Rob.  279  ;  for  though  it  need  not  be  shown  that  the  docu- 
ment is  in  the  actual  possession  of  the  party,  it  must  be  in  the  hands  of  some 
one  who  is  bound  to  give  up  possession  to  him.  S.  C.  See  also  Wright  v. 
Bunyard,  2  F.  &  F.  193. 

The  question  whether  there  is  sufficient  proof  of  possession  in  the 
opposite  party  is  in  general  solely  for  the  judge  ;  and,  wnere  the  notice  to 
produce  is  given  by  tne  plaintiff,  the  defendant  may  interpose  with  evidence 
to  disprove  possession  ;  and  such  evidence  (being,  in  fact,  for  the  informa- 
tion of  the  judj^e)  gives  the  plaintiff  no  reply  to  the  jury.  Harvey  v. 
Mitchell,  2  M.  &  Rob.  366.  Notice  to  produce  a  book  containing  the  terms 
of  an  agreement  was  served  on  defendant ;  at  the  trial  defendant  produced 
such  a  book,  but  plaintiff  denied  that  it  was  the  right  one,  though  defendant 
denied  possession  of  any  other ;  the  (question  of  the  existence  of  another 
was  held  to  be  for  the  judge,  but  he  might,  by  consent,  take  the  opinion  of 
the  jury  on  it  as  an  interlocutory  issue,  Froude  v.  Hobbsy  1  F.  «  F.  612. 
"  Where  the  objection  to  the  reading  of  a  copy  concedes  that  there  was 
primary  evidence  of  some  sort  in  existence,  but  defective  in  some  collateral 
matter,  as,  for  instance,  where  the  objection  is  a  pure  stamp  objection,  the 
judge  must,  before  he  admits  the  copy,  hear  and  determine  whether  the 
objection  is  well  founded.  But  where  the  objection  ^oes  to  show  that  the 
very  substratum  and  foundation  of  the  cause  of  action  is  wanting,  the  jud^ 
must  not  decide  upon  the  matter,  but  receive  the  copy,  and  leave  the  mam 
question  to  the  jury."  Stowe  v.  Quemery  L.  R,  5  Ex.  165,  158,  159,  per 
Bramwell,  B.  Thw  was  an  action  on  a  policy  of  insurance,  in  which  the 
existence  of  the  policy  was  in  issue  ;  the  defendant  did  not  produce  the 
policy  at  the  trial  pursuant  to  notice,  and  thereupon  the  plaintiff  put  in  a  copy 
received  from  defendant's  broker ;  the  defendant  opjected,  and  offend 
evidence  to  show  tJiat  there  never  was  an  original  policy,  but  the  judge 
admitted  the  copy.  The  evidence  was  subsequently  ^ven,  and  the  judge 
left  it  to  the  jury  to  say  whether  the  defendant  naa  executed  a  stamped 
policy.  The  jury  found  in  the  affirmative.  It  was  held  that  the  question 
was  rightly  left  to  them,  inasmuch  as  if  the  judge  had  himself  decided  it  he 
would  haye  decided  the  main  issue  between  the  parties. 

Notice  to  produce ;  form  o/.]  The  rule  formerly  was  that  a  notice  to  produce 
might  be  oral,  and  if  both  a  written  and  oral  notice  have  been  given,  proof 
of  either  was  sufficient  Smith  v.  Youn^,  1  Gamp.  440.  Rules,  1883, 
0.  xxxii.,  r.  8,  specifies  the  form  of  a  notice  to  produce,  dnd  0.  IxyL,  r.  1, 
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provides  that ''  all  notices  required  by  these  roles  shall  be  in  writing,  unless 
expressly  authorised  by  the  court  or  a  judge  to  be  given  orally."  It  is  not 
easy  to  say  precisely  to  what  extent  the  notice  to  produce  a  document  ought 
to  define  it.  Several  documents  are  generally  required,  and  the  practice  is 
to  include  them  all  in  one  notice.  It  is  also  usual  to  give  some  particular 
description  of  the  documents  required,  but  it  is  better  to  give  a  general 
description  than  to  risk  giving  an  erroneous  one.  A  notice  to  produce  "  all 
letters  written  by  plaintiff  to  defendant  relating  to  the  matters  m  dispute  in 
this  action"  {Jacob  v.  Lee,  2  M.  &  Rob.  33  ;  Pattesou,  J.),  or  "all  letters 
written  to,  and  received  by,  plaintiff  between  1837  and  1841,  both  inclu- 
sive, by  and  from  the  defendants,  or  either  of  them,  and  all  papers,  &c., 
relating  to  the  subject-matter  of  this  cause,'*  {Morris  v.  Hatuer,  id.  392,  Ld. 
Denman,  C.  J.)  has  been  held  sufficient  to  let  in  secondary  evidence  of  a 
narticuhur  letter  not  otherwise  specified.  So  in  Roaers  v.  Cudance,  IcL  179, 
1x1.  Denman,  G.  J.,  held  a  notice  to  produce  ''all  accounts,  papers  and 
writings  in  any  way  relating  to  the  matters  in  (question  in  this  case  "  suffi- 
ciently to  particularise  a  written  account  ot  the  work  done  by  the 
plaintiff,  delivered  to  the  defendant,  and  admitted  by  him  to  be  correct ; 
affirmed  by  Q.  B.  Id.  181.  And  in  the  recent  case  of  Conybeare  v.  FarrieSy 
L.  R.,  5  Ex.  16,  a  notice  to  produce  "  all  letters  relating  to  your  tenancy  of 
a  room,  &c.,"  was  held  sufficient  to  include  a  letter  which,  with  the  plaintiff's 
reply,  constituted  the  tenancy.  The  notice  must  not,  however,  be  too 
general,  as  "all  letters."  Gardmr  v.  B^right,  15  L.  T.,  N.  S.  325,  Black- 
bum,  J.  See  also  Jones  v.  Edtoards,  M'CL  &  Y.  139.  In  France  v.  Zuey, 
Ry.  &  M.  341,  it  was  held  by  Best,  C.  J.,  that  a  notice  to  produce  "  all 
letters,  papers  and  documents  touching  or  concerning  the  bill  of  exchange 
mentioned  in  the  declaration,  and  the  bill  sought  to  oe  recovered,"  did  not 
sufficiently  describe  a  notice  of  dishonour  sent  by  the  plaintiff  to  the 
defendant  But  this  decision  is  hardly  consistent  with  the  more  recent  cases 
cited  above.  If  the  title  of  the  cause  is  misdescribed  in  the  notice,  it 
has  been  held  bad  ;  Harvey  v.  Morgan,  2  Stark.  19  ;  but  semb.  no  title  at  all 
was  necessaiy,  and  there  were  other  grounds  of  decision  in  this  case  :  nor 
was  there  in  that  case  any  ground  for  supposing  that  the  misdescription 
could  mislead.  In  a  later  case,  where  the  notice  entitled  in  a  wrong  court, 
it  was  considered  sufficient.  Lawrence  v.  Glarky  14  M.  &  W.  250.  Notice  to 
produce  a  letter  purporting  to  enclose  an  account  is  sufficient  notice  to 
produce  the  accoxmt    EngaU  v.  Drvce,  9  W.  R.  536,  E.  T.  1861,  C.  P. 

Notice  to  produce  ;  service  of,  on  whom.]  In  general  it  is  sufficient  to  serve 
the  notice  to  produce  on  the  solicitor  or  agent  of  the  narty.  Cates  v.  Winter, 
3  T.  R.  306.  Indeed,  it  seems  more  proper  to  do  so  wnere  there  is  a  solicitor. 
Houseman  v.  Roberts,  5  C.  &  P.  394.  But  notice  served  on  the  party  is  suffi- 
cient Hughes  v.  Budd,  8  Dowl.  315.  A  notice  to  produce  jiapers  not 
necessarily  connected  with  the  cause,  served  on  the  solicitor  so  Late  as  to 
prevent  tne  party  {i,e.,  his  client)  from  receiving  it  in  time  before  the  trial, 
IS  not  good.  Vice  v.  Anson,  Ly.,  M.  &  M.  96.  Where  the  solicitor  has  been 
changed,  a  notice  to  produce  served  on  the  first  solicitor  before  the  chane^e 
will  entitle  the  party  to  call  for  production  of  the  paper.  Doe  d.  Martin 
V.  Martin,  1  &i.  &  Rob.  242.  It  is  sufficient  to  leave  the  notice  with  the 
^rvant  of  the  party  at  his  dwelling-house.  Evans  v.  Sioeet,  Ry.  &  M.  83, 84, 
per  Best,  C.  J. 

Notice  to  produce  ;  time  and  place  of  service.]  The  proper  time  and  place  of 
service  of  a  notice  to  produce  will  depend  on  the  circumstances  of  the  case. 
The  notice  must  be  such  as  to  satisfy  the  judge  that  the  party  called  upon 
to  produce  the  document  might,  by  using  reasonable  diligence,  have  done  so. 
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Service  of  the  notice  upon  the  wife  of  the  defendant's  attorney  in  a  town  canse 
late  in  the  evening  hefoi-e  the  trial  was  held  insufficient.  Doe  d  Wartney  v. 
Grey,  1  Stark.  283.  So  service  in  the  attorney's  office  letteivbos  late  over  night. 
Lavcrtnce  v.  Clark^  14  M.  &  W.  250.  But  notice  to  produce  a  letter,  served  on 
the  attorney  of  the  party  on  the  evening  next  but  one  before  the  trial,  was 
ruled  to  be  sufficient,  though  the  party  was  out  of  £ngland ;  the  presump- 
tion being  that,  on  going  abroad,  the  party  had  left  with  his  attorney  the 
papers  necessary  for  the  conduct  of  the  trial  Bryan  v.  Wagsiaff,  Ry.  &  M. 
327.  See  also  AflcUo  v.  Foiirdrinier,  M.  &  M.  335,  n.  A  notice  served  on 
the  10th  of  April,  the  trial  being  on  the  14th,  was  ruled  to  be  sufficient  to 
let  in  secondary  evidence  of  letters  written  eighteen  years  back,  and  ad- 
dressed to  the  defendant,  a  foreigner,  at  his  residence  abroad.  Drabble  t. 
Donner,  Ry.  &  M.  47.  A  notice  to  produce  certain  deeds  was  served  on  an 
attorney  in  Essex  on  Saturday,  Monday  being  the  commission  day:  he 
fetched  them  from  London  ;  on  Monday  evening  notice  was  given  to 
produce  another  deed  ;  the  attorney  said  it  was  in  London,  but  should  be 
fetched  if  the  party  would  pay  the  expense  of  the  journey  ;  no  oifer  to  pav 
was  made,  ana  the  trial  came  on  on  Thursday :  the  second  notice  was  helcl 
insufficient.  Doe  d.  Curtis  v.  Spitty,  3  B.  &  Ad.  182.  Notice  served  on  the 
attorney  at  his  office  on  the  evening  before  the  trial,  at  7  h.  30  m.  p.si.,  wais 
held  insufficient  to  let  in  secondary  e\'idence  of  a  letter  in  his  client's 
possesj?iou.  Byrne  v.  Harvey,  2  M.  &  Rob.  89.  And  now,  by  Rules,  1883, 
O.  Ixiv.  r.  11,  service  of  notices  shall  be  made  before  6  p.m.,  on  every  dav 
but  Saturday,  when  it  must  be  before  2  p.m.,  otherwise  it*  will 
be  deemed  service  on  the  next  following  day,  or  on  Monday,  resi^ectively. 
This  rule  includes  notices  to  produce,  at  lea^^t  when  served  on  solicitors. 
Sed  quaere,  if  they  apply  to  such  notices  as  the  above  given  at  assizet^  or 
sittings  at  Nisi  Pnus  (^  In  a  town  case,  both  party  and  attorney  li\'ing 
there,  service  at  7  p.m.,  over-night,  was  held  sufficient  by  Alderson,  B. 
Leap  V.  Butt,  Car.  &  M.  451  ;  Meyrick  v.  JFoods,  Id.  452. 

Notice  to  produce  must  in  general  lie  sensed  before  the  commission  day, 
when  parties  are  liWng  away  from  the  a^ize  town ;  Trist  v.  Johtuon,  1 
M.  &  Rob.  259  ;  accord.  R.  v.  EUicombe,  Id.  260  ;  but  there  ^?eems  to  be  no 
inflexible  rule  as  to  time  ;  for  where  both  attorney  and  client  lived  in  the 
assize  town,  a  notice  ser^'e«l  two  days  before  trial,  though  after  the  com- 
mission day,  has  been  held  sufficient ;  Firkin  v.  Edtcardsj  9  C.  &  P.  478  ; 
and  where  a  paper  might  be  expected  to  be  in  tlie  solicitor's  hands,  a  notice 
on  him  at  his  office  a  day  before  the  trial  of  a  town  cause  may  be  good. 
Gibbons  v.  Poxcdl,  Id.  634.  A  three  days'  notice  wa*  lield  sufficient  in  the 
case  of  letters  written  by  defendant  to  a  person  in  New  South  Wales,  where 
long  litigation  on  the  subject  of  them  made  it  presimiable  that  they  had 
been  remitted  to  him  in  this  country.  Sturqe  v.  Buchanan,  10  Ad.  &  E. 
598.  But  in  one  case  a  notice  sen'ed  on  a  defendant  shortly  before  the 
assizes  to  produce  a  letter  written  to  his  firm  at  Bombay,  where  their  only 
place  of  business  was,  was  held  insufficient.  EhrtJisperger  v.  AndersoUj  3 
£xch.  148,  Service  of  a  notice  on  Sundav  is  probably  bad  ;  or,  at  all  events, 
will  only  opemte  as  8er>'ice  on  the  next  i&y.  Hnqhes  v.  Budd,  8  Dowl  316, 
317.  The  notice  mav  Ix?  sened  even  after  the  trial  has  commenced,  if  there 
be  time  to  produce  before  the  adjournment  dav.  Sturm  v.  Jeffree,  2  Car. 
&  K.  442. 

All  the  cases  prior  to  I>iry<T  v.  Collins,  7  Exch.  639 ;  21  L.  J.,  Ex. 
225,  ante,  p.  9,  ought  now  to  be  considered  with  reference  to  that  case. 
It  had  formerly  been  sometimes  thought  that  the  object  of  a  notice  to  pro- 
duce a  document  \ns  to  inform  the  opposite  party  of  the  intention  to  use  it, 
but  this  notion  was  entirely  repudiattnl  in  that  case  after  fiill  consideration. 
And  it  was  there  held  that  the  object  of  the  notice  to  produce  was  merely  to 
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give  the  party  holding  the  document  an  opportunity  to  pi^duce  it,  if  he 
wished,  and,  in  default  of  his  doing  so,  to  enaole  the  party  giving  the  notice 
to  give  secondary  evidence  of  its  contents.  And  on  this  ground  the  court 
held  that  the  attorney  of  one  of  the  parties  present  in  cou^  and  having  the 
document  with  him,  could  be  called  upon,  tnen  and  there,  to  produce  it,  and 
if  he  did  not  do  so,  that  secondary  evidence  was  admissible. 

After  a  new  trial  is  ordered  it  is  not  necessary  to  serve  fresh  notices  to 
produce,  those  served  on  the  former  trial  being  available.  Hope  v.  Beadon, 
17  Q.  B.  209 ;  21  L.  J.  Q.  B.  25. 

Notice  to  produce;  effect  o/.J  If  the  party  refuse  to  produce  the  papers 
required,  such  a  circumstance  is  not  of  itself  evidence  agamst  him  ;  it  merely 
entitles  .the  other  party  to  give  secondary  evidence.  Cooper  v.  Gibbons,  3 
Camp.  363 ;  Lawson  v.  Sherwood,  1  Stark.  315.  The  refusal  to  produce  them 
is,  liowever,  matter  for  observation  to  the  jury.  Semb,  Ld.  Lyndhurst,  C.B., 
Bate  V.  Kiiisey,  1  C.  M.  &  R  41.  But  see  Boe  d.  Bridget  \,  IVTiitehead,  8  Ad. 
&  £.  571.  If  the  party  giving  the  notice  decline  to  use  the  papers  when 
produced,  this,  though  matter  of  observation,  will  not  make  them  evidence 
for  the  adverse  party  ;  Scn/er  v.  Kitchen,  1  Esp.  210  ;  though  it  is  otherwise 
if  the  papers  are  used  or  inspected  by  the  party  calling  for  them.  Wilson 
V.  Bonne,  1  C.  &  P.  10 ;  and  see  Wluiram  v.  Routledge,  5  Esp.  235.  Notice 
to  produce  piijwrs  will  not  entitle  the  party  who  gives  it  to  cross-examine  a 
witness  as  to  their  contents ;  Graham  v.  Dyeter,  2  Stark.  23  ;  except  after 
refusal  to  produce.  If  the  party  refuse,  he  cannot  afterwards  use  the  original 
either  to  contradict  the  secondary  proof;  Doe  d.  Thomson  v.  Hodgson,  12 
Ad.  &  E.  135  ;  or  to  show  that  there  are  attesting  witnesses  who  ought  to  be 
called  ;  Jackson  v.  Allen,  3  Stark.  74 ;  Edmonds  v.  Ghallis,  7  C.  B.  413  ;  or 
to  refresh  the  memory  of  a  witness  ;  TUl  v.  Ainsioorth,  Bristol,  1874,  Wilde, 
C.  J.,  MS.  ;  or  it  seems  for  any  purpose,  Collins  v.  Carbon,  2  F.  &  F.  47, 
Byles,  J.  He  is,  in  efifect,  bound  by  any  legal  and  satirfactort/  evidence  pro- 
duced on  the  other  side. 

This  principle  has  been  extended  by  Rules,  1883,  0.  xxxi.,  r.  15,  which 
provides  that,  ^^  Every  party  to  a  cause  or  matter  shall  be  entitled  at  any 
time,  by  notice  in  writing,  to  give  notice  to  any  other  party,  in  whose  plead- 
ings or  affidavits  reference  is  made  to  any  document,  to  produce  such  docu- 
ment for  the  inspection  of  the  party  giving  such  notice,  or  of  his  solicitor, 
and  to  permit  him  or  them  to  take  copies  thereof ;  and  any  party  not  com- 
plying with  such  notice  shall  not  afterwards  be  at  liberty  to  put  any  such 
document  in  evidence  on  his  behalf  in  such  cause  or  matter  unless  he  shall 
satisfy  the  court  or  a  jud^  that  such  document  relates  only  to  his  own  title, 
he  beii^{  a  defendant  to  me  cause  or  matter,  or  that  he  had  some  other  cause 
or  excuse  which  the  court  or  judge  shall  deem  sufficient  for  not  complying 
with  such  notice  ;  in  which  case  the  court  or  judge  may  allow  the  same  to 
be  put  in  evidence  on  such  terms  as  to  costs  and  otherwise  as  the  court  or 
judge  shall  think  fit."  RR  16-18,  regulate  the  procedure  under  this  rule. 
See  hereon  Quitter  v.  Heatley,  23  Ch.  D.  42,  C.  A.,  explaining  Webster  v. 
Wliewall,  15  Ch.  D.  120. 

General  nature  of  secondary  evidence,']  There  are  no  decrees  of  secondary 
evidence ;  or,  in  other  words,  if  the  production  of  tlie  original  docu- 
ment is  dispensed  w^ith,  its  contents  may  be  proved  by  the  same  evi- 
dence as  any  other  fact  is  capable  of  being  proved,  and  no  other  restric- 
tion is  laid  upon  the  party  producing  the  evidence,  as  to  the  kind  of 
evidence  which  he  shall  produce  for  this  purpose,  except  that  which  arises 
from  the  risk  of  having  it  treated  as  unsatisfactory  by  the  iury.  This  is 
what  a  jury  would  very  probably  do,  and  might  possibly  by  a  judge  be 
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advised  to  do,  if  it  was  patent  that  more  satisfactory  evidence  was  available 
to  the  party  than  that  which  he  had  thought  lit  to  produce.  Doc  d.  Gilbert 
V.  Ross,  7  M.  &  W.  402. 

The  only  exception  is  where,  as  in  the  case  of  public  documents  hereafter 
to  be  noticed,  a  special  kind  of  secondary  evidence  is  substituted  for  the 
original.  But  even  in  this  case,  if  good  reason  can  be  shown  why  neither 
the  original  evidence  nor  the  substituted  evidence  can  be  produced,  secondary 
evidence  of  the  ordinary  kind  will  be  admissible.  1  Taylor,  Evid.,  6  496  ; 
Thurston  v.  Slatfordj  1  Salk.  284 ;  MacDougal  v.  Young,  Ry.  &  M.  392 ; 
Anon,,  1  Vent.  267. 

Proof  of  documents  hy  copies,"]  It  is  a  general  custom,  especially  of  persona 
in  busmess,  to  keep  copies  of  all  the  more  important  documents  relating  to 
the  matters  in  which  tney  are  engaged.  And  there  is  no  doubt  that  a  well- 
authenticated  copy  is  by  far  the  most  satisfactory  substitute  for  the  original 
document. 

But,  of  course,  no  copy  whatever  is  admissible  in  evidence  unless  its 
accuracy  be  sworn  to,  or  there  be  some  presumption  attached  to  it  from 
which  its  accuracy  may  bfe  inferred.  Fisher  v.  Samuda,  1  Camp.  190.  It 
is  not  necessary  to  call  the  very  person  who  wrote  the  copy ;  any  person 
who  can  testify  on  oath  to  the  accuracy  of  it  is  sufficient  Everingham  v. 
RtmnddL,  2  M.  &  Rob.  138. 

A  copy  of  a  letter  taken  by  a  copying  machine,  though  still  only  a  copj,  will 
be  m^sumed  to  be  a  correct  copy.  Nodin  v.  Murray,  3  Camp.  228 ;  Stmpson 
V.  Thoreton,  2  M.  &  Rob.  433.  And  such  copy  may  be  used  as  an  admission. 
Nathan  v.  Jacob,  1  F.  &  F.  452.  As  to  the  use  of  an  imstamped  copy  or 
part  as  secondaiy  evidence  of  an  original  or  part,  see  post,  Stamps, — Copy  and 
Duplicate.  Where  the  plaintiff  gave  the  defendant  notice  to  produce  certain 
letters  written  by  the  defendant  to  a  third  party,  and  a  letter  book  contain* 
ing  copies  thereof,  and  the  defendant  consented  to  admit  the  copies  and  pro- 
duce tine  book  :  held,  that  the  copies  when  produced  must  be  presumed  to 
be  correct  Sturge  v.  Buchanan,  10  Ad.  &  E.  598.  An  entry  by  the 
plaintiff's  deceased  clerk  in  a  letter  book,  purporting  to  be  a  copy  of  a  letter 
from  the  plaintiff  to  the  defendant,  is  presumed  to  be  correct,  proof  being 
given  that,  according  to  the  course  of  business,  letters  of  business  written  by 
the  plaintiff  were  copied  by  this  clerk.  Pritt  v.  Fairdough,  3  Camp.  305 ; 
Hagedom  v.  Eeid,  Id,  3TI.  See  further  Hearsay, — Entries  in  course  of 
business,  post,  p.  57. 

Among  instances  in  which  copies,  though  not  verified  by  oath,  are  admis- 
sible, are  the  following  : — ^A  very  old  instrument,  purporting  to  be  a  copy  or 
abstract  of  a  conveyance,  and  which  for  many  years  had  gone  along  with  the 
possession  of  the  land,  was  admitted  in  evidence  without  proving  it  to  be  a 
true  copy.  B.  N.  P.  254.  A  copy  of  an  old  decree  in  chancery,' establish- 
ing certain  customs  as  against  tiie  lord  of  the  manor,  found  among  the 
muniments  of  his  successor,  was  held  to  be  admissible,  and  presumed  to  be 
correct,  against  the  successor,  on  account  of  its  place  of  deposit  Price  v. 
Woodhouse,  3  Exch.  616. 

Ah  old  ledger  or  cartulary  of  an  abbey,  containing  amongst  other  things 
an  account  of  the  several  endowments,  and  found  m  the  possession  of  the 
person  who  had  succeeded  to  part  of  the  abbey  estates,  was  admitted  as 
secondary  evidence  of  the  endowment,  search  naving  been  made  for  the 
original  endowment.  Sullen  v.  Michel,  2  Price,  399  ;  4  Dow,  297.  So  also 
in  iVilliams  v.  Wilcox,  8  Ad.  &  E.  314,  a  copy  of  a  ^rant  in  an  old  cartulary 
seems  to  have  been  held  admissible  as  secondary  evidence.  It  is  not  clear 
whether  the  admission  of  old  monastic  cartularies  stands  on  the  same  footing 
\3  that  of  Episcopal  Registers  mentioned  post  (sub  tit  Effect  of  Documentary 
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Evidenes — Bithop^s  Rsgisten)^  or  of  old  copies  and  abstracts  already  referred 
to.  In  either  case  the  antiquity  of  the  document,  and  the  inevitable  exposure 
to  destraction  and  loss  of  very  old  originals,gi  ve  them  a  title  to  reception,  which 
recent  unexamined  copies  cannot  claim  ;  and  the  known  usage  of  preserving 
verbatim  enrolments  and  registers  of  the  title-deeds  of  religious  houses 
imparts  to  such  collections,  in  some  sort,  an  official  character.  Such  copies, 
however,  have  never  been  admitted  unless  traced  to  the  custody  of  some 
grantee  of  the  corporate  lands,  and  tendered  as  evidence  in  support  of 
ancient  possession,  or  preserved  among  the  crown  records  as  muniments  of 
its  title.  If  they  come  from  custody  unconnected  with  the  lands,  and  even 
from  a  public  national  library,  they  are  inadmissible.  Sifnnnerton  v.  Stafford, 
Ms.  of,  3  Taunt.  91  ;  Potts  v.  Ihirant,  3  Anst.  789.  See  further  Doe  d. 
Padwick  v.  WUtcomb,  6  Exch.  601  ;  20  L.  J.,  Ex.  297  ;  4  H.  L.  C.  425  ; 
and  Proof  of  Documents — Custody  of  Ancient  tVritings,  po8t,p,  97. 

Where  a  will  is  lost  the  renter  or  ledger  book  of  the  Ecclesiastical  Court, 
or  a  copy  of  it,  has  been  admitted  as  secondary  evidence  of  a  will  uf  lands. 
B.  N.  r.  246.  It  is  presumed  that  in  this  last  case  the  will  was  of  personal 
as  well  as  real  estate.  See  further.  Proof  of  Probate,  post.  Where  the 
assignment  under  a  commission  of  bankrupt  was  lost  before  it  was  enrolled 
pursuant  to  the  old  Act,  6  Geo.  4,  c.  16,  s.  96,  the  counterpart  of  it  was 
admitted  as  secondary  evidence.     Giles  v.  Smith,  1  C.  M.  &  ±t.  462. 

As  to  the  admissibility  of  secondary  evidence  where  the  original  docu- 
ment has  been  attested,  vide  post,  Proof  of  documents— Proof  of  attested  deed 
by  secondary  evidence. 

In  numerous  instances  copies  of  public  books  and  registers  are  good 
evidence  of  documents  which  are  in  existence  without  imposing  any  obu^- 
tion  to  produce,  or  even  to  account  for  the  non-production  of,  the  originals. 
This  sort  of  evidence  is  no  doubt  secondary  in  its  nature,  but  is  allowed  by 
conmion  law  or  statute  on  the  ground  of  public  convenience  ;  vide,  Proof  of 
documents,  post,  p.  91. 

ORAL  EVIDENCE  TO  EXPLAIN  OR  ADD  TO  DOCUMENTS. 

The  rule  of  law  is  clear  that,  where  a  contract  is  reduced  into  writing,  it 
is  presumed  that  the  writing  contains  all  the  terms  of  it,  and  evidence  will 
not  be  admitted  of  any  previous  or  contemporaneous  oral  agreement  which 
would  have  the  effect  of  adding  to  or  varying  it  in  any  way.  This  is  a  rule 
of  evidence  at  common  law.  The  Statute  of  Frauds  also  requires  that 
certain  contracts  should  be  in  writing,  and  therefore,  by  implication, 
evidence  relating  to  such  contracts  which  is  not  in  writing  is  not  excluded. 
In  other  cases  it  is  the  dutv  of  certain  officers  to  record,  in  a  manner  more 
or  leas  solemn,  what  is  said  or  done  ;  as  in  the  case  of  records  of  courts  of 
law,  or  depositions  taken  before  magistrates  on  a  criminal  charge.  How  far 
such  authentic  memorials  are  conclusive  is  not  very  well  settled,  but  they 
are  certainly  so  in  some  cases.  It  is  obvious  that  evidence  might  frequently 
be  objected  to  as  infringing  more  than  one  of  these  rules,  and,  where  several 
objections  might  be  good,  it  is  not  always  easy  to  see  which  of  the  two  in  a 
particidar  case  forms  the  ratio  decidendi.  The  cases  which  we  are  about  to 
consider  are  those  where  the  decisions  have  been  founded,  or  seem  likely  to 
have  been  founded,  on  the  common  law  rule  now  imder  consideration. 

Another  remark  which  appears  to  be  useful  is  this  :  that  although  the 
principles  upon  which  the  admissibility  of  evidence  in  these  cases  depends 
would  appear  to  be  general  as  regards  all  written  instruments,  they  have  not 
been  applied  in  a  precisely  similar  manner  to  all  classes  of  cases.  But 
perhaps  this  may  be  partly  explained  in  the  foUowiog  manner.  Inasmuch 
as  the  question  is  whether  the  written  memorandum  by  its  terms  excludes 
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oral  e\idence,  the  admi^ibility  of  the  latter  »  in  all  cases,  to  a  certaiii 
extent,  and  in  some  exclusively  so,  a  question  of  interpretation  of  the  written 
document.  And  inasmuch  as,  in  analogy  to  the  use  of  technical  ternLS, 
language,  by  being  constantly  used  for  the  same  purpose,  almost  idways 
acquires  conventional  meaning,  such  (corresponding)  groups  of  cases  as  have 
been  mentioned  naturally  arise.  In  fact,  tnere  are  two  questions  of  inter«r 
pretation  t4»  be  solved,  whenever  oral  evidence  is  objected  to  on  the  ground 
that  it  contradicts  a  written  instrument.  First,  the  interpretation  of  the 
written  contract  as  it  stands  ;  secondly,  the  interpretation  of  the  clauj^ 
which  it  is  proposed  to  inseil  by  way  ot  addition  or  explanation,  for  that  is 
really  what  is  done ;  and  this  explains  how  it  is  that  the  same  question  as 
that  which  is  raised  upon  the  admissibility  of  evidence  was  formerly  some- 
times raised  upon  demurrer. 

Under  a  system  of  law,  like  our  own,  in  which  there  are  scarcely  any 
canons  of  interpretation,  and  in  a  country  where  contracts,  especially  m«fr- 
cantile  conti'acts,are  very  loosely  drawn,  a  decision  as  to  the  meaning  of  on^ 
conti-act  is  rarely  an  autnority  as  to  the  meaning  of  another. 

Bearing  the^^e  remarks  in  mind,  it  will  be  found  that  the  apparent  conflict 
Ijetween  many  of  the  cases  ma^  \)e  reconciled.  A  good  example  of  the  truth 
of  this  remark  will  be  found  in  the  cases  of  Field  v.  LeUaji,  and  Spartali  \% 
Beneckej  post,  pp.  23,  24. 

The  following  decisions  will  illustrate  what  is  said  above.  Thus  where  it 
was  a^(reed  in  writing  that  A.,  for  certain  considerations,  should  have  the 
prtxiiice  of  Boreham  meadow,  it  was  held  that  he  could  not  prrjve  that  it 
w&s  at  the  same  time  agreed  orally  that  he  should  have  both  Milcroft  and  Bore- 
ham  meadow.  Meres  v.  Ansellf  3  Wils.  275  ;  Angell  v.  Duke,  32  L.  T.,  N-  S. 
320,  E.  T.  1875,  Q.  B. ;  and  see  Hope  v.  Atkins,  1  Price,  143.  So  oral  evi- 
dence is  inadmissible  to  show  that  a  note,  made  payable  on  a  day  certain, 
was  U)  be  myable  on  a  contingency  only.  Rawson  v.  Walker,  1  Stark.  361 ; 
Foster  v.  JoUy,  1  C.  M.  &  R.  703.  So  where  a  i>romissory  note  is  expressed 
to  be  made  payable  on  demand,  oral  evidence  of  a  contemporary  agreement, 
that  it  should  not  be  paid  until  a  given  event  happened,  is  inadmissible. 
Moseley  v.  Hanford,  10  B.  &  C.  729,  see  ab»o  Besant  v.  Cross,  10  C.  R  895  ; 
20  L.  J.,  C.  P.  173  ;  Adams  v.  Wordley,  1  M.  &  W.  374.  But  defendant 
may  show  that  the  agreement,  though  not  under  seal,  was  in  the  nature  of 
an  escrrjw,  and  signed  on  the  express  condition  tbat  a  third  party  approved. 
Pym  V.  Campbell,  6  E.  &  B.  370  ;  25  L.  J.,  Q.  B.  277  ;  Datis  v.  Jmes,  17  C. 

B.  625  ;  25  L.  J.,  C.  P.  91  ;  Wallis  v.  Littell,  11  C.  B.,  N.  S.  364  ;  31  L.  J., 

C.  P.  100  ;  Bogtrs  v.  Hadley,  32  L.  J.,  Ex.  241 ;  Lindleu  v.  Lace^,  17  C.  R, 
N.  S.  578  ;  34  L.  J.,  C.  P.  7,  cited  pck,  p.  18.  Where  tne  conditions  of  sale 
described  the  nimiber  and  kind  of  timber  trees  to  be  sold  by  lot,  but  not  the 
weight  of  the  timber,  it  was  held,  in  an  action  for  the  purcnase-money,  that 
oral  evidence  could  not  be  ^ven  by  the  defendant  that  the  auctioneer  had, 
at  the  sale,  warranted  the  timl>er  of  a  certain  weight  Powell  v.  Edmunds, 
12  East,  6  ;  Shelt^m  v.  Livius,  2  C.  &  J.  411.  So  oial  evidence  is  inadmis- 
sible to  alter  the  legal  effect  and  construction  of  a  written  agreement  Thus, 
where  an  agreement  for  the  sale  of  goods  was  silent  as  to  the  time  of  delivery, 
in  which  ca*^*  the  law  implies  a  contract  to  deliver  in  a  reasonable  time,  it 
was  held  that  oral  evidence  of  an  agreement  to  take  them  away  immediately 
was  inadmissible.  Greaves  v.  AsMin,  3  Camp.  426  ;  HaUiUy  v.  Nichohotij 
1  Price,  404.  So  whei'e  a  contract  of  sale,  l^ing  silent  as  to  time  of  pay- 
ment,  implies  payment  on  delivery,  proof  of  intended  credit  is  inadmissible. 
Ford  y.  Yates,  2  M.  &  Qr.  549.  Where  the  defendant,  the  day  after  a  sale  by 
him  of  flour  to  the  plaintiff^  sent  a  memorandum  of  the  sale,  **  Sold  White's 
X.  S.  ;"  and  delivered  ^*  White's  X.  S."  accordingly*:  it  was  held,  that  the 
plantiff  could  not  show  that  the  contract  was  for  ^  White's  X.  X.  S.*'    Hamor 


Orcd  JSvidence — when  admissible.  17 

V.  Groves,  15  C.  B.  667  ;  24  L.  J.,  C.  P.  53.  It  is  observable,  however,  that 
tlie  foui*  last  cases  were  for  non-performance  of  executory  contracts  witliin 
the  Statnt«  of  Frauds,  which  ought  to  contain  all  the  teruis  of  agreement. 
So  where  the  ^vritten  agreement  was  to  take  gtxxls  on  board  a  ship  "  forth- 
with," oral  e\ddence  to  show  that  they  were  to  be  received  on  board  in  two 
days  was  not  allowed.  Simpson  v.  nenderson,  M.  &  M.  300.  An  absolute 
sale  of  a  reversion  was  held  not  to  be  qualified  by  proof  of  an  oral  agreement 
to  apportion  the  accruing  rent.    Flinn  v.  Callow,  1  M.  &  Gr.  589. 

But  in  order  to  exclude  oral  proof  of  a  contract,  the  writing  must  purport 
to  be  a  complete  contract.  Therefore  where  a  written  order  for  goods  wa» 
sent  without  mentioning  a  time  of  payment,  and  they  were  delivered  with 
an  invoice  accordingly,  it  was  ruled  in  an  action  for  goods  sold,  that  an  oral 
agreement  for  six  months'  credit  might  be  proved  ;  for  the  order  per  se  was 
no  contract,  but  only  evidence  of  some  of  the  terms  of  one.  Lockett  v. 
2ficklin,  2  Exch,  93.  So  where  a  written  proposal  was  not  accepted,  oi-al 
e\idence  of  the  terms  of  the  contract  is  admissible.  Scones  v.  Dowles,  29  L. 
J.,  Ex.  122.  See  also  Eden  v.  Blake,  13  M.  &  W.  614,  post,  p.  28.  And  it 
would  seem  that  when  a  writing  is  not  ex  necessitate  legis  (as  under  the  Statute 
of  Frauds),  the  apparent  deficiencies  of  a  written  agreement  as  to  some  mrti- 
culars  of  price,  time  of  deliver^',  &c.,  may  be  supplied  by  oral  evidence, 
although  the  jury  would  be  directed  to  presume  a  reasonable  price,  or 
reasonable  time,  &c.,  in  the  absence  of  such  evidence ;  for  such  evidence 
does  not  contradict  or  vary  the  written  document  as  far  as  it  goes  ;  and  it 
may  be  that  the  parties  themselves  did  not  intend  to  commit  to  paper  the 
whole  of  the  contract.  See  Valpy  v.  Gibson,  4  C.  B.  837.  Where  the  Statute*. 
of  Frauds  applies,  oral  evidence  to  supply  the  intention  of  the  parties  would 
not  be  admissible,  as  we  have  seen  above.  See  further  the  title  Action  for 
not  accepting  Goods,  post. 

If  a  party  sign  an  agreement  in  his  own  name  he  cannot  afterwaixls 
defeat  an  action  on  it  by  proving  that  he  signed  only  as  agent  for  another. 
Magee  v.  Atkinsmi,  2  M.  &  W.  440 ;  Jones  v.  lAUledale,  6  Ad.  &  E.  486  ; 
Higgiiis  v.  Senior,  8  M.  &  W.  834.  Where  A.  signed  a  charter-party  as  ship- 
owner, and  was  so  designated  in  it,  A.'8  principal  could  not  sue  on  it,  and 
prove  that  h^  was  owner,  and  not  A.  Humble  v.  Hunter,  12  Q.  B.  310.  But 
if  a  sold  note  be  in  the  form  "  sold  to  our  principals'^  oral  evidence  is 
admisBible  to  show  who  those  principals  are.  Cropper  v.  Cook,  L.  B.,  3  C.  P. 
194.  Where  an  instrument  professed  to  be  made  between  plaintiff  and  A., 
and  signed  by  B.  as  agent  for  A.,  it  was  held  that  B.  was  not  liable  on  the 
contract,  if  it  turned  out  that  he  had  no  authority  to  bind  A.  Jenkifis  v. 
HutdiinMm,  13  Q.  B.  744.  In  an  action  on  a  written  contract  between 
plaintiff  and  B.,  oral  evidence  is  admissible,  in  behalf  of  the  plaintiff,  to 
show  that  the  contract  was  in  fact,  though  not  in  form,  made  by  JB.  as  agent 
of  the  defendant ;  for  the  evidence  tendb  not  to  discharge  B.,  out  to  charge 
the  dormant  principal ;  WUso^i  v.  Hart,  7  Taunt  295  ;  and  it  Is  admissible 
although  B.  named  his  principal  at  the  time  he  entered  into  the  con- 
tract ;  Calder  v.  Dobell,  L.  R.,  6  C.  P.  486,  Ex.  Ch.  Where  a  deed 
between  A.  and  Y.,  which  contained  a  clause,'*  it  is  further  understood  between 
the  parties  that  S.  guarantees  x)ayment  to  Y.  of  all  moneys  due  to  them 
under  this  contract,**  was  executed  by  S.  on  behalf  of  A.  under  a  power  of 
attorney,  thus  "  P.  P.  A. — ^A. — S.,"  oral  evidence  was  held  admissible  to  show 
that  S.  signed  on  behalf  of  himself  as  well  as  for  A.,  as  this  was  doubtful  on 
the  face  of  the  agreement.  Young  v.  Schider,  11  Q.  B.  D.  651,  C.  A.  And 
see  further  2  Smith's  L.  Cases,  TJiompson  v.  Davenport^  in  notis ;  and 
Variance,  post,  pp.  87,  88. 

Where  a  mor^ace  deed  provided  for  the  payment  of  the  mortgage  debt 
by  instalments,  ana  gave  a  power  of  sale  if  the  mortgagor  sJumld  maka, 
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default  in  pa^Tnent  of  the  instalments,  it  was  held  that  oral  evidence  wsa 
admi.^ible  to  {*how  that  no  default  had  been  made,  although  the  instalments 
had  not  been  paid  according  to  the  deed.  Albert  t.  Gwsvenor  InvestmaU  Co., 
L.  R,  3  Q.  B.  123.  This  decidon  was,  however,  disapproved  in  Williams  t. 
Steniy  5  Q.  B.  D.  409,  C.  A. 

A  patent  ambiguity  is  to  be  explained  by  the  judge,  and  not  left  to  the 
jury.  Thus,  whether  a  ''month  means  a  lunar  or  «dendar  month,  is  a 
qu&^tion  for  the  judge  ;  but  extrinsic  evidence  is  admissible  that  a  word  is 
used  in  a  sense  peculiar  to  some  trade,  business,  place,  or  local  usage,  in 
which  case  it  is  for  the  jury  to  find  the  meaning.  Simpton  t.  Margitrnm^  1 1 
Q.  B.  23  ;  Smith  v.  Thmnpsan,  8  C.  B.  44.  See  HUls  v.  Landim  Gas  Co.,  S7 
L.  J.,  Ex.  60,  where  it  f«eems  to  have  been  considered  that  the  judge  most 
construe  the  contract  though  its  terms  be  technical  or  scientific,  and  that 
expert  e\'idence  on  the  point  would  be  for  the  information  of  the  judge,  and 
not  of  the  jury.  In  that  case  a  patent  for  the  use  of  hydrate  of  iron  was  con- 
tested,  by  showing  that  the  use  of  carbonate  of  iron  was  not  new,  and  that, 
in  commerce,  the  scientific  distinction  between  those  two  substances  was  not 
preserved,  and  Pollock,  C.B.,  thereupon  directed  a  nonsuit  But  if  their 
commercial  identity  had  been  disputed  at  the  trial,  there  would  have  been 
a  question  for  the  jury,  and  on  this  ground,  ut  semble,  a  new  trial  was 
•granted. 

There  are  cases  in  which  an  oral  agreement  may  exi^  between  the  parties 
to  a  written  agreement  on  a  matter  collateral  and  superadded  to  it,  so  that 
both  may  well  8ul>sist  together.  In  such  cases  oral  evidence  of  the  coUatend 
matter  is  admissible  ;  for  the  original  contract  is  unaffected  by  it  Thus, 
where  the  parties  to  an  indenture  of  charteiparty  afterwards  agreed  oraUy 
for  the  use  of  a  ship  at  a  period  before  the  charterpartjr  attached,  oral  evi- 
dence of  this  was  held  admissible  in  an  action  on  this  latter  agreement. 
White  V.  Parkin,  12  East,  578.  Where  there  was  an  oral  agreement  by  the 
landlord  to  pay  £S0  towards  repairs  in  consideration  that  plaintiff  would 
become  tenant,  and  plaintiff  accepted  a  lease  and  did  the  repairs,  which 
defendant,  the  landlord,  then  promised  to  repay ;  held,  that  plaintifF  could 
recover  on  an  account  stated,  although  the  lease  itself  contained  no  such 
agreement.  Sea^  v.  Deane,  4  Bing.  459.  So  where  a  tenant  executed  a 
lease,  which  reserved  the  right  of  shooting  to  the  lessor,  on  an  oral  promise 
by  the  latter  that  he  would  keep  down  the  game  ;  held,  that  the  tenant 
could  sue  the  lessor  for  breach  of  this  promise.  Morgan  v.  Griffith^  L.  Ti, 
6  Ex.  70 ;  Erekine  v.  Adeane,  L.  R,  8  Ch.  756.  The  decision  in  Mann  v. 
Nunn,  43  L.  J..  C.  P.  241,  is  to  the  like  effect ;  it  was,  however,  doubted  by 
Blackburn,  J.,  in  Angell  v.  DtUce,  32  L.  T.,  N.  S.  320,  E.  T.  1875,  Q.  B.  On 
the  sale  of  land  by  auction,  evidence  was  admitted  of  an  oral  statement  by 
the  auctioneer  that  there  was  a  certain  right  of  way  to  the  land.  Brett  v. 
Clowser^  5  C.  P.  D.  376.  Where  A.  orally  agreed  with  a  railway  companv 
that  they  should  carry  his  cattle  to  K.  station,  and  at  the  same  tmie  signed, 
without  noticing  its  contents,  a  consignment  note  for  the  carriage  of  the 
cattle  to  an  intermediate  station,  E. ;  it  was  held,  that  the  oial  agreement 
was  admissible  in  evidence  as  not  contradicting,  but  being  supplemental  to 
the  written  contract  Malfos  v.  i.  d;  S.  W.  By.  Co.,  L.  R,  1  C.  P.  336. 
Where  the  plaintiff  agreed  in  writing  to  purchase  certain  furniture  of  the 
defendant,  and  by  that  agreement  the  defendant  was  aittharized  to  settle  an 
action  of  C.  ▼.  X.,  it  was  held  that,  in  an  action  for  not  settling  the  action  of 
G,  ▼.  L,,  evidence  was  admissible  of  a  distinct  oral  agreement  to  settle  that 
action,  made  immediately  before  the  written  agreement.  Lindley  v.  Lacey, 
17  C.  B.,  N.  S.  578 ;  34  L  J.,  C.  P.  7.  These  cases  are  plainly  not  excep- 
tions to  the  general  rule. 

Nor  is  it  an  exception  to  this  general  rule  that  it  does  not  extend  to  the 
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exclusion  of  all  the  legal  incidents  which  by  the  general  law  merchant,  or 
common  law,  attach  to  certain  instruments.  Thus,  the  days  of  grace  allowed 
to  the  parties  to  bills ;  the  necessity  of  notice  of  dishonour,  &c.,  are  not 
specified  on  the  biU ;  so  of  implied  warranties  on  policies,  &c.  In  such 
cases  no  evidence  is  admissible ;  for  the  court  will  take  notice  of  all  legal 
incidents.  It  is  otherwise  in  regard  to  particular  usages  or  local  customs, 
which  will  be  mentioned  hereafter ;  vide  post,  p.  21,  et  seq. 

Oral  evidence,  when  admissible  to  prove  a  consideration,  or  to  vary  the  date, 
or  description,  dxJ]  The  cases  as  to  proof  of  consideration  stand  somewhat 
apart,  and  it  would  be  dangerous  to  draw  any  inference  from  them  with 
respect  to  the  general  law  upon  the  subject  under  discussion.  It  is  con- 
stantly the  practice  to  show  that  no  consideration  has  been  given  for  a  biU 
or  note,  although  the  instrument  bear  on  its  face  the  words  "  value  received," 
which  clearly  import  a  consideration  for  the  promise  contained  in  the  instru- 
ment. Upon  a  contract  under  seal  it  is  not,  as  in  a  contract  not  under  seal, 
generally  necessary  to  prove  that  there  was  any  consideration,  or  the  nature 
of  it.  But  if  the  consideration  comes  in  question  at  all,  it  seems  generally 
to  have  been  permitted  to  inquire  into  it,  notwithstanding;  any  averment  in 
the  deed.  Thus  where  the  considerations  mentioned  in  a  deed  were  10,0002., 
and  natural  love  and  affection,  an  issue  was  directed  to  inquire  whether 
natural  love  and  affection  formed  any  part  of  the  consideration.  Filmer  v. 
Cfott,  4  Bro.  P.  C.  230.  So  a  deed  operating  under  the  Statute  of  Uses,  and 
reciting  no  consideration,  may  be  supported  by  showing  that  a  pecuniary 
one  in  fact  passed.  Mildmay's  case,  1  Rep.  176.  So  a  deed  which  recites 
only  a  pecuniary  consideration  may  be  shown  to  have  been  also  founded  on 
the  consideration  of  marriage.  Id, ;  ViUers  v.  Beamont,  Dyer,  146  a  ;  Tull 
V.  ParleU,  M.  &  M.  472 ;  and  Clifford  v.  TurrUl,  1  Y.  &  C.  C.  C.  138 ;  14 
L.  J.,  Ch.  390  ;  S.  C,  on  appeal.  Id,  396.  So  evidence  is  admissible  to  show 
that  the  consideration  stated  in  a  bill  of  sale  is  not  the  true  consideration, 
and  that  it  is,  therefore,  as  against  trustees  in  bankruptcy  and  execution 
creditors,  void  under  the  Bills  of  Sale  Act,  1878,  s.  8.  Expte,  Carter,  12 
Ch.  D.  908.  The  same  principle  applies  to  the  Bills  of  Sale  Act,  1882  ;  see 
sect.  9,  and  schedule.  A  guarantee  purported  to  be  "  in  consideration  of  your 
having  advanced  this  day,  &c. ;  oral  evidence  was  admitted  to  show  that  the 
advance  was  contemporaneous  with  the  guarantee,  and  was  therefore  a  good 
consideration.  .Golaskede  v.  Swan,  1  Excn.  154.  See  also  the  following  cases 
in  which  words  of  guarantee,  founded  on  a  consideration  ambiguously  expressed, 
so  as  to  import  either  a  past  or  futiu^  credit,  were  explained  b^  extrinsic 
evidence  that  the  credit  was  in  fact  a  future  or  continuing  credit ;  or  that 
the  consideration  and  guarantee  were  simultaneous.  Edwards  v,  Jevons,  8  C.  B» 
436 ;  Colhoum  v.  Dawsm,  10  C.  B.  765  ;  20  L.  J.,  C.  P.  154 ;  Bainbridge  v. 
Jf^ade,  16  Q.  B.  89 ;  20  L.  J.,  Q.  B.  7  ;  Heffield  v.  Meadows,  L.  R,  4  C.  P. 
596  ;  Laurie  v.  Seholefield,  Id.,  622.    See  Morrell  v.  Covxtn,  7  Ch.  D.  151. 

A  deed  takes  effect  from  the  delivery,  and  not  from  the  date;  therefore 
oral  evidence  was  allowed  to  show  that  a  lease  dated  on  Lady  Day,  1783,  and 
purporting  to  commence  on  Lady  Day  last  past,  was  in  fact  executed  after 
the  date,  and  that  the  term  therefore  commenced  on  Lady  Day,  1783,  and 
not  1782.  Steele  v.  Mart,  4  B.  &  C.  272.  In  such  case  there  is  no  real  con- 
tradiction.  The  same  consideration  will  also  explain  the  ground  on  which 
ond  proof  was  permitted  to  be  given  by  the  defendant  that  the  plaintiff  had 
made  certain  admissions  on  his  examination  before  commissioners  of  bank- 
ruptcy, although  the  written  examination  produced  contained  no  such  admis- 
sions. Rowland  v.  Ashby,  By.  &  M.  231.  So,  although  the  written  exami- 
nation, taken  by  a  magistrate  on  a  criminal  charge,  is  the  best  evidence  of 
auch  examination,  yet  any  additional  statements  made  by  the  examined,  and 
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not  reduced  to  writings  may  be  proved  by  oral  e^-idence.    Venafra  v.  JchnsoUy 

1  M.  &  Rob.  316. 

Although  no  oral  evidence  can  be  used  to  add  to  or  detract  from  the 
description  in  a  deed,  or  to  alter  it  in  any  re^jiect,  yet  Ruch  evidence  is 
always  admissible  to  show  the  condition  of  every  part  of  the  property,  and 
all  other  circimistances  necessary  to  place  the  court  when  it  construes  an  in- 
strument in  the  position  of  the  parties  to  it,  so  as  to  enable  it  to  judge  of  the 
meaning  of  the  instrument  iaird  v  Fortune^  4  Macq.  127,  149,  mr  IxL 
Wensleydale ;  Accord.  Magee  v.  Lavell,  L.  R,  9  C.  P.  107, 112.  &e  also 
Inglis  v.  BtUtenjy  3  Ap.  Ca.  552,  D.  P.  The  same  rule  applies  in  the  case  of 
a  will,  vide,  post,  p.  30 ;  and  see  Way  v.  Heam,  13  C.  B.,  N.  S.  292 ;  32 
L.  J.,  C.  P.  34  ;  Ne^ceU  v.  Radford,  L.  R,  3  C.  P.,  52  ;  and  Lewis  v.  Gt.  W. 
By.  do.,  3  Q.  B.  D.  195,  C.  A  See,  however,  Stanton  v.  Richardson,  L.  R 
7  C.  P.  428,  434,  per  Brett,  J. 

Mere  words  of  description  in  a  deed  of  conveyance,  not  operating  by  way 
of  estoppel,  may  be  contradicted  by  oral  evidence  ;  thus  the  lessee  of  land, 
describea  an  "  meadow,**  may  prove  it  to  have  l)een  arable  in  an  action  by 
the  lessor  for  ploughing  it  up ;  Skipwitk  v.  Green,  1  Stra.  610  ;  or  he  may 
show  that  land  described  as  containing  500  acres  does  not  in  fact  contain  so 
many ;  S.  C.  as  reported  Bac.  Ab.  Pleas  I.  11  ;  or  contains  manv  more ; 
Jack  V.  M'Iniyre,  12  CL  &  Fin.  151  ;  Manning  v.  Fitzgerald,  29  L.  J., 
Ex.24. 

In  a  settlement  case,  where  the  deedof  convevance  stated  the  consideration 
of  the  purchase  to  be  282.,  oral  evidence  was  admitted  to  show  that  the  con- 
sideration was  in  fact  302.  R.  v.  Scammonden,  3  T.  R  474 ;  and  that  money, 
stated  in  a  deed  of  apprenticeship  to  have  been  paid  by  J.  M.,  was  in  ikct 
parish  money.  R.  v.  Llangunnor,  2  B.  &  Ad.  616.  In  these  cases,  however, 
the  oral  proof  was  admissible,  not  on  the  groimd  of  its  consistency  with 
the  writing,  but  because  the  recital  in  the  deed  was  res  inter  alios,  which  the 
parishes  were  not  estopped  from  correcting  even  by  testimony  inconsistent 
with  the  writing.  So  a  parish  may  show  a  settlement  by  renting  a  tenement 
in  parish  B.,  though  the  lease  describes  it  as  in  parish  A     ^  v.  Widkham, 

2  Ad.  &  E.  517. 

Oral  evidence  admissible  to  prove  fraud,  illegality,  or  error.]  Where  fraud 
is  imputed,  any  consideration  or  fact,  however  contrary  to  the  averment  of 
a  deed,  may  be  proved  to  show  the  fraudulent  nature  of  the  transaction ; 
B.  N.  P.  173  ;  Paxton  v.  Popham,  9  East,  421 ;  for  fraud  is  a  matter  ex- 
trinsic and  collateral,  which  vitiates  all  transactions,  even  the  most  solemn. 
Thus,  in  order  to  set  aside  a  will,  oral  evidence  may  be  given  of  what  passed 
at  the  signing,  and  what  the  testator  said,  to  show  that  his  signature  was 
obtained  by  fraud.  Doe  d.  Small  v.  Allen,  8  T.  R  147.  And,  in  general, 
matter  which  in  law  avoids  an  instrument,  whether  it  be  fraud,  forgery, 
duress,  ille^itv,  &c.,  may  be  proved  orally,  however  contradictory  to  its 
tenor,  provided  the  pleadings  be  adapted  to  such  evidence.  See  Doe  d. 
Chandler  v.  Ford,  3  Ad.  &  £.  649  ;  and  1  Smith's  L.  Cases,  Chllins  v.  BlaTUem, 
in  notis. 

Evidence  is  sometimes  admissible  to  show  a  mistake  in  a  writing ;  thus  a 
contract,  usurious  on  the  face  of  it,  might  have  been  explained  by  showing 
it  was  made  so  by  a  clerical  error.  Anon.,  Freem.  253  ;  Booth  v.  CooJbe,  Id.  264. 
:So  a  house,  misdescribed  in  a  lease  as  No.  38,  may  be  shown  to  be  in  truth 
No.  35.  Hutchins  v.  Scott,  2  M,  &  W.  816,  per  Curiam.  See  also  Eutehin  v. 
Groom,  5  C.  B.  515.  But  where  a  verdict  and  judgment  were  given  in 
evidence  to  prove  a  public  wav,  the  court  will  not  admit  proof  that  the 
verdict  was  entered  erroneously  by  the  mistake  of  the  officer.  Reed  v.  Jack- 
son, 1  East,  355.    The  record  in  the  first  action  should  have  been  amended 
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by  leave  of  the  court.  But  where  a  Nisi  Prius  record  was  put  in  evidence 
to  prove  damages  in  a  suit  against  the  plaintiff,  and  the  ^siea  did  not  show 
on  which  of  two  different  counts  the  damages  were  in  fact  ^ven,  oral  evidence 
was  admitted  to  prove  that  they  were  recovered,  substantially,  on  one  of  the 
counts  only,  this  being  no  contradiction  of  the  record,  the  verdict  and 
ilamages  having  been  entered  generally.  Preston  v.  Peeke,  E.  B.  &  E.  336 ; 
27  L.  J.,  Q.  B.  424.  Proof  of  a  material  and  substantial  error  in  the  frame 
of  a  subsisting  contract  cannot  in  general  be  set  up  in  an  action  upon  it ; 
Perez  v.  OleagOj  11  Exch.  506  ;  25  L.  J.,  Ex.65  ,-  SolveTiqf  Muttuil Giuirantee 
Co,  v.  Freeman,  7  H.  &  N.  17  ;  31  L.  J.,  Ex.  197  ;  except  by  way  of  a  claim 
for  rectification  under  the  J.  Act,  1873,  s.  24  (1-3),  on  the  ground  of  common 
mistake.  But  there  is  no  occasion  to  reform  the  contract  where  an  agent  is 
wronglv  described  as  principal ;  Wake  v.  Harrop,  6  H.  &  N.  768  ;  30  L.  J., 
Ex.  273 ;  1  H.  &  C.  202  ;  31  L.  J.,  Ex.  451,  Ex.  Ch. ;  or  where  it  has  been 
completely  executed  according  to  the  intention  of  the  parties ;  Steele  v. 
Hadiock,  10  Exch.  643 ;  24  L.  J.,  Ex.  78 ;  Luce  v.  Izod,  1  H.  &  N.  245  ;  25 
L.  J.,  Ex.  307  ;  VwUy  v.  Barrett,  1  C.  B.,  N.  S.  225  ;  26  L.  J.,  C.  P.  1  ;  or 
where  the  full  performance  has  become  impracticable  by  reason  of  the  default 
of  the  plaintiff.  Bornnmnanv.  Rossel,  16  C.  B.,  N.  S.  58  ;  33  L.  J.,  C.  P.  111. 
And  in  such  cases  the  mistake  will  afford  a  defence  without  rectification. 
As  to  when  rectification  will  be  ordered,  see  Story,  Eq.  Jur.  §§  152,  eteeq. 

Oral  evidence,  when  admissible  to  explain  mercantile  contracts  and  words  of 
artA  Where  the  parties  have  contracted  in  writing,  in  many  instances  oral 
evidence  is  admitted  to  prove  an  usage  affecting  the  contract,  on  the  ground 
that,  where  such  usage  exists,  the  parties  must  be  taken  to  have  made  their 
contract  subject  to  its  operation.  And  such  evidence  is  sometimes  admitted 
as  explanatory  of  the  language  of  the  writing,  and  sometimes  as  superadding 
a  tacitly  implied  incident.  Thus,  oral  evidence  is  always  admitted  to  show 
the  sense  in  which,  according  to  the  custom  of  merchants,  a  mercantile  con- 
tract is  to  be  imderstood.  See  1  Smith's  L.  Cases,  WiggUsworth  v.  Dallison, 
in  notis.  In  such  a  case  it  Ls  unobjectionable  to  ask  a  witness  whether  there 
is  any  {generally  understood  meaning  of  certain  words  among  persons 
engaged  m  the  particular  trade  or  commerce  under  investigation.  Robertson 
v.  Jackson,  2  C.  B.  412.  And  such  a  question  must  be  put  to  the  witness 
before  he  is  asked  what  he  understands  ov  the  written  contract  to  which  it 
is  meant  to  apply  the  usage.  Curtis  v.  Peek,  13  W.  R.,  230  M,  T.  1861, 
Ex.  Ch. 

Where  a  sliip.was  warranted  to  depart  with  convoy,  evidence  of  usage 
was  admitted  to  show  that  this  meant  convoy  from  *  the  usual  place  of 
rendezvous.  LethuLiei's  case,  2  Salk.  443.  So,  to  explain  the  meaning  of 
^*  days  "  in  a  bill  of  lading ;  Cochran  v.  Retherg,  3  Esp.  121 ;  to  show  that 
the  Qulf  of  Finland  is  considered  by  mariners  to  be  witnin  the  Baltic  ;  Uhds 
V.  Walters,  3  Camp.  16 ;  or  the  Mauritius  to  be  an  East  Indian  Island. 
Robertson  v.  Money,  n,j,  &  M.  75.  So  evidence  was  admitted  to  explain  the 
term  "  privilege  "  in  a  contract  lx5tween  shipowner  and  captain  ;  Birch  v. 
Depeyster,  4  Camp.  385  ;  and  to  show  the  received  meaning  of  "  mess  pork 
of  S.  &  Co."  Powell  V.  HorUm,  2  N.  C.  668,  Where  the  captain  of  a  ship 
agreed  to  convey  a  boat  of  certain  dimensions  for  the  plaintiff,  evidence  was 
admitted  on  behalf  of  the  captain  that  the  practice  was  to  remove  the  deck 
of  such  boats  when  put  on  board.  Hames  v.  HoUiday,  7  Bing.  587. 
Apparent  variances  in  bought  and  sold  notes  may  be  reconciled  by 
the  evidence  of  brokers.  Bold  v.  Rayner,  1  M.  &  W.  343  ;  Kempson  v.  Boyle, 
3  H.  &  C.  763  ;  34  L.  J.,  Ex.  191,  quoted  post,  Action  for  not  accepting  Goods. 
Where  it  was  represented  to  an  insurer  that  the  ship  would  sail  from  St. 
Domingo  in  October,  he  was  permitted  to  show  in  his  defence  that  this  was 
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understood  among  merchants  to  mean  between  the  25th  and  the  end  of 
October,  whereas  the  ship  sailed  on  the  11th.  Chaunmd  v.  Auaenteifiy 
Peake,  43.  Oral  evidence  may  be  given  to  explain  the  meaning  of  the  word 
level  in  a  mining  lease ;  Clayton  v.  Gregsotij  5  Ad.  &  £.  302  ;  and  of  the  words 
^  across  the  country  "  in  a  wager  on  a  race.  Evans  v.  Pratt,  3  M.  &  Gr.  759. 
In  a  contract  for  the  purchase  of  "  1,170  bales  of  gambler,"  it  was  held  thai 
it  might  be  shown  tnat  by  the  usage  of  that  trade  a  *'  bale  "  meant  a  com- 
pressed package,  weighing  about  two  cwt.  Gorrissen  v.  Perrin,  2  C  B.,  N.  S. 
681 ;  27  L.  J.,  C.  P.  29.  See  also  Taylor  v.  Briggs,  2  C.  &  P.  625.  So 
where  instructions  were  given  by  a  principal  resi<Ung  out  of  England  to 
his  fjEictor  to  sell  com,  a  custom  in  the  London  com  market  to  sell  in  the 
factor's  own  name  is  admissible  to  explain  the  instructions.  JohnsUm  v. 
Udtome^  1 1  Ad.  &  E.  549.  On  a  sale  of  goods  by  a  manufacturer  who  is  not 
a  dealer,  e\'idence  is  admissible  of  a  custom  in  tfie  particular  trade  to  deliver 
goods  of  another  manufacturer.  Johnson  v.  BaylUm,  7  Q.  B.  D.  438,  C  JL  A 
sale  of  tobacco  may  be  explained  to  be  a  sale  by  sample  by  the  general  usage 
of  the  trade,  although  tne  bought  and  sold  notes  are  silent  as  to  sample. 
Syers  v.  Jonas,  2  Exph.  111.  So  an  engagement  by  a  public  singer  for 
three  years  may  be  explained  to  mean  three  theatrical  seasons.  ChanJt  ▼. 
Maddox^i  15  M.  &  W.  737.  In  an  action  by  a  shipowner  on  a  contract  to 
pay  freight  at  a  certain  rate  per  lb.,  defendant  was  allowed  to  show  a  custom 
of  the  trade  at  a  particular  port  to  allow  three  months'  discount  on  freights 
on  goods  coming  from  certam  ports.  Brown  v.  Byrne,  3  E.  &  R  703 ;  SQ  L. 
J.,  Q.  B.  313.  ^  After  arrival  at  a  named  island  may  be  explained  to  mean 
after  arrival  at  a  place  at  sea  some  miles  off  the  usual  port,  if  it  be  a  place 
of  ordinarv  anchorage ;  and  this  is  a  question  for  the  jury.  Lindsay  v. 
Janson,  4  &.  &  N.  699  ;  28  L.  J.,  Ex.  315.  Where  by  a  cfiarterparty  the 
shipowner  agreed  to  consign  the  ship  to  A.  B.,  at  Calcutta  *'  on  the  usual 
ana  customary  terms,"  a  custom  may  be  proved  for  consignee  to  procure 
the  homewara  freight  on  commission ;  Robertson  v.  Wait,  8  Exch.  SB99 ;  22 
L.  J.,  Ex.  209 ;  but  where  the  charter  provides  that  the  consignment  is 
to  be  "  free  of  commission,"  and  says  nothing  of  usual  terms,  the  charterer 
cannot  set  up  such  custom  by  oral  evidence  in  an  action  against  the  ship- 
owner for  not  allowing  the  consignee  to  procure  the  homeward  freight 
PhiUipps  V.  Briard,  1  H.  &  N.  21 ;  25  L.  J.,  Ex.  233.  ''A  full  and  complete 
cargo  of  sugar"  may  be  explained  to  mean  full  and  complete  according  to 
the  customaiy  mode  of  packing  and  loading  sugar  at  the  port  where  it  is 
loaded.  Cuthbert  v.  Cummina,  11  Exch.  405 ;  24  L.  J.,  Ex.  310,  Ex.  Oh. 
So  '*  regular  turns  of  loading  '  or  '*  in  turns  to  deliver,"  may  be  exj^ained 
by  local  usage.  Leidemann  v.  SchuUz,  14  C.  R  318  ;  23  ll  J.,  C.  P.  17  ; 
Bobertson  v.  Jackson,  2  C.  R  412.  So  the  custom  of  tiie  port  as  to  when 
lay  days  commence.  Korden  Steam  Co,  v.  Dempsey,  1  C.  P.  D.  654.  ^  Fifty 
tons  best  palm  oil,  with  a  fair  allowance  for  inferior  oil,  if  any,"  may  he 
explained  to  be  satisfied  by  the  delivery  of  50  tons,  of  which  the  greater 
part  is  inferior.  Lvcas  v.  Bristow,  K  B.  &  K  907 ;  27  L.  J.,  Q.  B.  364.  A 
contract  in  writing  to  do  stone  and  brickwork  at  the  rate  of  ''36.  per 
superficial  yard  of  work  9  inches  thick,  and  finding  all  materials,  deducting 
all  lights/'  was  held  not  to  exclude  a  custom  in  the  trade  to  reduce  bu 
brickwork  for  the  purpose  of  measurement  to  9  inches  in  thickness. 
Symofids  V.  Floyd,  6  C.  R,  K.  S.  691.  So  a  contract  to  do  certain  work  and 
to  deliver  "  a  weekly  account  of  work  done  "  was  held  not  inconrastent  with 
a  usage  in  the  building  trade,  that  this  clause  related  not  to  all  the  work 
contracted  to  be  done,  but  to  that  part  only  which  was  of  a  particular  kind. 
Myers  v.  Sari,  3  E.  &  E.  306;  30  L.  J.,  Q.*R  9.  Where ther«  wasawritten 
contract  for  the  sale  of  shares  at  a  certain  price,  "  for  payment  half  in  two, 
half  in  four  months,"  it  was  held,  that  evidence  was  admissible  that  the 
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seller  was  by  usage  not  bound  to  deliver  the  shares  until  the  appointed 
time  for  payment  unless  the  buyer  chose  to  pay  for  them  earlier.  Field  v. 
LeUan^  6  H.  &  N.  627  ;  30  L.  J.,  Ex.  168,  Ex.  Ch.  See  the  case  of  Spariali 
V.  IkMcke^  post,  p.  24,  and  observations  thereon.  The  usage  of  a  |)amcular 
port,  that  tne  underwriters  are  not  liable  for  general  average  in  I'espect  of 
the  jettison  of  timber  stowed  on  the  deck  can  be  annexed  to  a  policy 
making  the  underwriter  liable  for  general  average  without  restriction, 
Miller  v.  Tetherington,  6  H.  &  N.  278  ;  30  L.  J.,  Ex.  217  ;  7  H.  &  N.  964  ; 
31  L.  J.,  Ex.  363,  Ex.  Ch.  By  a  bill  of  lading  of  wool  freight  was  to  be 
X>aid  "  at  the  rate  of  80s.  per  ton  of  20  cwt  gross  weight,  taUow  and  other 
goods,  grain  or  seed,  in  proportion  as  per  London  Baltic  printed  rates ;  " 
evidence  was  admitted  to  show  that  by  the  usage  of  the  trade  this  meant 
that  808.  per  ton  of  20  cvrt.  of  tallow  was  to  be  taken  as  the  standard  by 
which  the  rate  of  freight  on  all  other  goods  was  to  be  measured.  Ruman 
S.  Navigation  Trading  Co,  v,  SUva,  13  C.  B.,  N.  S.  610.  The  question 
whether  a  caigp  "  for  shipment  in  June  "  was  satisfied  by  a  cargo  which 
was  loaded  half  in  May  and  half  in  June,  was  held  by  Martin, 
B.,  aAd  Lush.,  J.  (dvh,  Kelly,  C.  K,  and  Blackburn,  J.),  to  be  a 
question  for  the  jury  ;  Alexander  v.  Vanderzeey  L.  R.,  7  C.  P.  530,  Ex.  Ch. 
See  observations  un  this  case  in  Shand  v.  Bowes,  2  Ap.  Ca.  455,  D.  P .  So,  on 
a  sale  of  eoods  to  be  paid  for  in  from  *'  six  to  eight  weeks,"  the  question  of 
the  lengtn  of  credit  thereby  allowed  was  left  to  the  jury,  the  words  apait 
from  usage  being  insensible.  Ashford  v.  Bedford,  L.  R,  9  C.  P.  20.  A  written 
agreement  at  a  yearly  salary  and  a  bonus  at  the  year's  end  in  case  of  the 
employer's  approval,  may  be  qualified  by  proof  of  a  trade  custom  to  dismiss 
at  a  month's  notice.  Parker  v.  Ibbetson^A  C.  B.,  N.  S.  346 ;  27  L.  J.,  C.  P. 
236  ;  and  see  post,  Action  for  wrongful  dismissal. 

With  reference  to  the  evidence  necessary  to  support  an  alleged  usage,  it 
was  said  in  Ghose  v.  Manidcchund,  7  Moo.  Ind.  App.  263, 282,  that  "  there 
needs  not  either  the  antiquity,  the  imifonnity,  or  tne  notoriety  of  custom, 
which  in  respect  of  all  these  iJecomes  a  local  law.  The  usage  mav  be  still  in 
course  of  growth  ;  it  may  require  evidence  for  its  support  m  eacn  case  ;  but 
in  the  result  it  is  enough,  if  it  appear  to  be  so  well  known  and  acquiesced  in, 
that  it  may  be  reasonably  presumed  to  have  been  an  ingredient  tacitly  im- 
ported by  the  parties  into  their  contract"  The  usage  must  be  shown  to  be 
certain  and  reasonable,  and  so  universally  acquiesced  in  tliat  everybody  in 
the  particular  trade  knows  it,  or  might  know  it  if  he  took  the  pains  to  in- 
quire. Plaice  V.  AUcock,  4  F.  &  F.  1074,  pir  WiUes,  J. ;  FoxaU  v.  Inter- 
Tiational  Laiid  Credit  Co.,  16  L.  T.,  N.  S.,  637,  cor,  Byles,  J. 

Where  it  is  attempted  to  engraft  on  a  contract  some  usa^e  of  a  particular 
trade  or  local  custom,  the  opposite  party  is  at  liberty  to  disprove  the  usage 
or  custom  by  the  like  evidence,  and  for  that  purpose  to  show  other  previous 
transactions  in  like  cases  between  the  same  pcurties  wherein  the  supposed 
usage  or  custom  was  not  acted  on.    Bourne  v.  Gatliffe,  3  M.  &  Gr.  643. 

If  the  usage  exists,  and  it  is  not  inconsistent  with  the  written  contract,  it 
is  precisely  tne  same  as  if  it  were  written  in  words  attached  to  the  contract 
and  it  cannot  be  got  rid  of  by  prfx)f  of  an  oral  agreement  to  waive  or  vmj' 
it.  Fawkes  v.  Lamb,  31  L.  J.,  Q.  B.  98.  See  also  Surges  v.  Wickham,  3  a, 
&  S.  669 ;  33  L.  J.,  Q.  B.  17 ;  ClapJuxmy. LangUm,  5  B.  &  S.  729;  34  L.  J., 
Q.  B.  46,  Kx.  Ch. 

It  has  been  said  that  the  words  "usage  of  trade"  are  to  be  understood  as 
referring  to  a  particular  usage  to  be  established  by  evidence,  and  perfectly 
distinct  from  the  general  custom  of  merchants,  which  is  the  universal  estab- 
lished law  of  the  land,  which  is  to  be  collected  from  decisions,  legal  principles 
and  analogies,  not  from  evidence  in  pais,  and  the  knowledge  of  which  resides 
in  the  breast  of  the  judge.     1  Smith,  L.  Cases,  7th  ed.,  p.  610 ;  8th  ed. 
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p.  610.  ThiiH,  in  Suse  v.  Pimpe,  8  C.  B.,  N.  S.  538  ;  30  L.  J.,  C.  P.,  75  ; 
Meyn  V.  Dresser,  16  C.  B.,  N.  S.  646 ;  33  L.  J.,  C.  P.  289,  evidence  of  a 
general  custom  was*  not  admitted  to  contradict  the  law  merchant.  That  law 
has,  however,  been  gradually  developed  by  judicial  decisions,  ratifying 
the  usages  of  merchants  in  the  different  departments  of  trade ;  Goodwin 
V.  Robarts,  L.  R,  10  Ex.,  337,  346,  i^er  Ex.  Ch. ;  and  "where  a  general 
usage  has  been  judicially  ascertained  and  established  it  becomes  part  of  the 
law  merchant  which  courts  of  justice  are  bound  to  know  and  recognise." 
Id.  citing  BrandaOj  v.  Banietty  12  CI.  &  F.  805,  per  Lord  Campl:)elL  It  is 
not  easy  to  define  tie  period  at  which  a  usage  so  becomes  incorporated  into 
the  law  merchant.  See  further  1  Smith's  L.  C.  8th  ed.,  pp.  606-8. .  See 
also  Kidston  v.  Empire  Marine  Insurance  Co,,  L.  B.,  1  C.  r.  535;  L.  R^  2 
C.  P.  367,  Ex.  Ch. 

Proof  of  the  usage  of  trade  is   not   admissible  to  contradict  the  plain 
words  of  an  instrument  not  used  in  a  technical  sense  ;  as  where  a  TK)bcy  of 
insurance  was  "  on  the  ship  till  mcKU'ed  at  anchor  24  hours,  ana  on  the 
goods  till  discharged  and  satelv  landed,"  evidence  of  a  usage  that  the  risk 
on  the  goods,  as  well  as  the  ship,  expired  in  24  hours,  was  held  inadmissible 
to  qualify  the  unequivocal  words  of  the  jwlicy.    Parkinson  v.  Collier,  Park. 
Ins.  6th  ed.  416.     So  where  a  charteri>arty  provides  that  the  vessel  is  to 
deliver  at  H.,  "  or  so  near  thereto  as  she  could  safely  cet,"  a  custom  that  the 
charterer  should  take  delivery  at  H.  only  is  excludeo.    Hayton  v.  Irwin,  5 
C.  P.  D.  130,  C.  A.   See  also  ^  Alhambra,  6  P.  D.  68,  C.  A.  So  a  contract 
for  jiayment  in  money  cannot  be  explained  to  mean  payment  tn  goods  ;  but 
it  may  be  show^n  that  goods  were  in  fact  accepted  as  cash  in  the  particular 
transaction.  Smith  v.  Battams,  26  L.  J.,  Ex.  232.     So  where  goods  are  sold 
under  a  memorandum  to  be  paid  for  by  bill,  oral  evidence  is  inadmissible  to 
show  that  bill  means  approved  bill.    Hodgson  v.  Davies,  2  Camp.  530.    So 
in  an  action  on  a  warranty  of  "  prime  singed  bacon,"  oral  evidence  was 
rejected  of  a  practice  in  the  bacon  trade  to  receive  bacon  in  some  degree 
tainted  as  "  prime  singed  bacon."     Yates  v.  Pym,  6  Taunt.  446 ;  2  Mush. 
141.  So  oral  evidence  is  not  admissible  to  explain  the  meaning  of  the  words 
"  More  or  less"  in  a  mercantile  contract ;  semMe,  Cross  v.  Eglin,  2  B.  &  Ad- 
106 ;  or  to  show  that  "  carco"  and  "  freight  *'  apply  to  passengew  as  well  as 
goods ;  Lewis  v.  Marshau,  7  M.  &  Or.  729  ;  or  to  show  that  boats  on  the 
outside  of  a  ship,  slung  upon  the  quai'ter,  are  not  protected  by  a  marine 
policy  in  the  usual  form  on  the  ship  and  furniture ;  Blackett  v.  R.  Exchange 
Assur.  Co.,  2  C.  &  J.  244 ;  or  to  show  a  custom  within  the  port  of  London 
that  the  insurers  of  jettisoned  goods  are  only  liable  for  the  sliare  of  the  loss 
cast  upon  the  owner  of  jettiscjncd  goods  in  the  general  average  statement ; 
Dickenson  v.  Jardine,  h.  R.,  3  C.  P.  639  ;  or  to  siiow  that  a  contract  to  sell 
"  ware  potatoes*'  means  a  certain  sort  of  "  ware  potatoes  ;"  Smith  v.  Jeffryes, 
15  M.  &  W.  561 ;  or  that,  on  a  contract  to  sell  wool  "  to  be  paid  for  by  cash 
in  c»ne  month,  less  5  -per  cent,  discount,"  the  vendor  has  a  lien  on  it  for  pay- 
ment by  usage  of  the  trade ;   Svartali  v.  Benecke,  10  C.  B.  212 ;  19  L.  J., 
C.  P.  293 ;    Godts  v.  Rose,  25  L.   J.,  C.  P.  61.     The  case  of  Spartali  v. 
Benecke,  supra,  was  a  good  deal  obsened  upon  by  the  Ex.  Ch.  in  Field  y. 
Lelean,  6  H.  &  N.  627  ;  30  L.  J.,  Ex.  170 ;  ante,  p.  23  ;  but  the  difference 
of  opinion  is  not  as  to  the  principle,  but  as  to  the  meaning  of  the  contract 
and  the  effect  of  the  custom.    See  also  Phillipps  v.  Briard,  1  H.  &  N.  21 ; 
25  L.  J.,  Ex.  233 ;  ante,  p.  22.     Oral  evidence  of  what  the  parties  meant 
by  a  provision  in  the  sale  of  a  cai^o,  that  "  14  days  are  to  be  allowed  for 
delivery,"  was  not  admitted  ;  but  if  evidence  of  a  general  usage  explaining 
those  words  had  been  offered,  it  would  perhaps  have  been  admissible. 
Sotilichos  V.  Kemp,  3  Exch.  105.    In  a  contract  for  the  sale  of  tallow  by 
defendant  in  the  name  of  a  broker  who  was  his  known  representati^'e,  the 
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defendant  was  not  allowed  to  shnw  a  custom  of  tmde  upon  Huch  a  contract 
to  look  to  the  broker  for  its  completion.  Trueman  v.  Loder^  11  Ad.  db  E. 
589.  But  usage  of  trade  iii  adniinnible  to  show  that  the  broker  is  personally 
liable  on  a  contract  rif  sale  on  behalf  of  an  undisolf)S(*d  princijiaL  Hrtmfrey 
V.  Dol«,7E.&B.  266;  26  L.  J.,Q.  B.  137  ;  E.  B.&E.  1004;  27L.J.,Q.B. 
390,  Ex.  Ch.  See  also  Cropper  v.  Cook.  L.  R.,  3  C.  P.  194,  199.  The  eW- 
dence  of  such  usages  may  be  confirmed  by  evidence  of  a  similar  custom  in  a 
siiuilar  trade  in  the  same  place,  e.r/.,  in  the  colonial  market,  to  corroborate 
the  usage  in  the  fruit  market.  Fleet  v.  Murton,  L.  R.,  7  Q.  B.  126.  8o  by 
evidence  of  a  similar  cust4>m  in  the  same  trade  at  a  neighbouring  place ; 
Plaice  V.  AUeock,  4  F.  &  F.  li)74,  cor,  Willes,  J.  Where  a  charterjMirty  was 
signed  by  the  defendants,  "as  agents  fr»r  merchant**,"  evidence  of  a  custom 
was  admitted,  to  show  that  the  defendants  wei%  liable  on  tin*  charterparty 
as  principals,  if  their  princiiMirs  name  was  not  disclosed  within  a  reasonable 
time,  tiutchinson  v.  Tathaniy  L.  R.,  8  C.  P.  482.  The  distinction  between 
these  latter  cases  and  Trueman  v.  Loder^  supra ,  is  founded  on  the  rule  that 
oral  evidence  may  be  given  t^)  establish  the  right  or  liabilitv  f>f  an  undis- 
cloeed  principal,  out  not  for  the  purixweof  excluding  from  liability  a  i)erson 
liable  on  the  face  of  a  written  ccmtract,  for  the  effect  of  evidence  admitted 
for  this  latter  puq)ose  would  be  to  contnidict  the  written  document.  But  a 
custom  that  an  agent's  authoritv  to  underwrite  policies  is  limited  to  a  |>ar- 
ticidar  sum  is  g<MKl,  though  tlie  insured  is  not  awan^  of  the  limitation. 
Baines  v.  Ewing,  L.  R.  1  Ex.  320. 

It  has  been  doubted  whether  the  practice  of  admitting  oral  evidence  in 
these  cases  has  n(it  been  carried  to  an  inconvenient  length.  See  Andenon 
v.  Pitcher,  2  B.  &  P.  168.  "  H<»w  far  a  mercantile  contract  ivduced  to 
writing  and  signed  by  the  parties,  which  is  silent  on  a  particular  point,  may 
have  that  silence  supplied  by  evidence  of  a  general  course  and  usage  of  the 
trade  to  which  it  relates,  is  a  question  which  it  would  In*  difficult  to  answer 
with  exactness  and  precision."  Per  Tindal,  C.  J.,  in  IVhittaker  v.  Mason, 
2  N.  C.  369,  370  ;  and  per  Cur.  in  Trueman  v.  Loder,  supra y  "The  cases 
CO  no  further  than  to  penuit  the  explanation  of  wonls  us<*<l  in  a  sense 
different  from  their  ordinary  meaning,  or  the  addition  of  known  terms  not 
inconsistent  with  the  written  contract." 

The  usages  of  a  market  are  binding  on  princijials  onlering  g<xxls  to  be 
bought  on  a  market  bv  their  agents  ;  Istland  v.  Livingston,  L.  R.,  2  Q.  B. 
99, 107  (affirm.  L.  R.  5  b.  L.  395,  on  another  ground) ;  Bayliffe  v.  Butttr- 
\wrth,  1  Exch.  425;  Maaied  v.  Paine,  L.  R.  6  Ex.  132,  Ex.  Ch.;  Merrg  v. 
NickaUs,  L.  R.,  7  H.  L.  530.  It  is  immaterial  whether  the  principal  knew 
of  the  usage  or  not,  Grissell  v.  Bristotce,  L.  R.,  4  C.  P.  49  ;  i>n)vided  the 
custom  regulate  the  mode  of  pt*rforndng  the  contract  only,  and  do  not 
change  its  intrinsic  character.  Mollett  v.  Robinson,  L.  R.  7  H.  L.  802, 836.  A 
person  employed  to  act  as  br«>ker  cannot,  by  the  custom  of  the  market, 
asstime  the  character  of  princi^ml,  where  his  employer  is  ignorant  of  the 
custom.  S.  C.  The  customer  r)f  a  bank  is  bound  i)y  the  custom  f>f  V)ankei"s. 
Emanuel  v.  Robarts,  9  B.  &  S.  121.  So  are  mercantile  persons  having 
dealings  with  bankers.     Currie  v.  Misa,  1  Ap.  Ca.  654,  D.  P. 

Oral  evidence,  when  admissible  to  control  or  explain  agricultural  coniracts,"] 
A  custom  affecting  the  contract  may  be  proved  by  oral  evidence  in  other,  as 
well  as  in  mercantile,  contracts ;  as  in  the  case  of  agricultural  contracts. 
Thus,  it  may  be  proved  that  a  heriot  is  due  bv  custom  on  the  death  of 
a  tenant,  though  not  expressed  in  the  lease,  li^hite  v.  Sayer,  Palm.  211. 
Or,  that  a  lessee  by  deed  or  ^^-riting  is  entitled  by  custom  to  an  awav-going 
crop,  though  it  be  not  mentioned  in  the  deed.  Wvgglesvcorth  v.  Dailison,  1 
Dong.  201 ;  Senior  v.  Amiytage,  Holt,  N.  P.  197.    But  where  a  covenant 
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excludes  the  customary  right  by  an  express  provision  on  the  gnbiect-nuitter 
of  the  custom,  evidence  of  such  right  is  inadmiBsible.  WM  ▼.  JP^nuMr,  2 
B.  &  A.  74€  ;  EoberU  v.  Barker,  1  Cr.  &  M.  808  ;  Clarke  v.  lU^^Oone,  13  M. 
&  W.  752,  So  where  a  brickfield  was  let  at  a  yearly  rent  of  3«.  jjer  1,000 
bricks  made,  it  was  held  that  evidence  of  a  custom  that  a  lease  of  brick- 
land  on  those  terms  should  operate  as  a  longer  tenancy  than  a  yearly  one, 
was  inadmissible.  In  re  Stroud,  8  C.  B.  502.  Yet  the  custom  may  stiU 
prevail,  though  the  terms  of  the  holding  are  inconsistent  with  it,  if  it  only 
relates  to  the  period  of  quitting.  Holding  v.  Pigott,  7  Bin^.  475.  And 
even  where  there  is  an  express'  stipulation  respecting  the  quitting,  it  may 
not  always  be  sufficient  to  exclud^  the  custom.  Thus,  where  the  custom 
was  for  the  tenant  to  be  paid  for  the  last  vear's  ploughing  and  sowing,  and 
to  leave  the  manure  if  the  landlord  would  buy  it ;  and  the  lease  provided 
that  the  tenant  should  spend  more  manure  than  the  custom  required, 
leaving  the  rest  to  be  paid  for  by  the  landlord  at  the  end  of  the  term  :  held 
that  the  tenant  was  stul  entitlea  to  be  paid  for  the  last  yearns  ploughing  and 
sowing  under  the  custom.  Hutton  v.  tVarren,  1  M.  &  W.  46i6.  A  custom 
to  sell  flints  turned  up  in  the  ordinary  course  of  good  husbandry  for  the 
tenant's  benefit  is  not  inconsistent  with  a  i-eservation  of  minerals  to  the 
landlord.  Tucker  v.  Linger^  8  Ap.  Ca.  508,.  D.  P.  On  the  lease  of  a  rabbit 
warren,  oral  evidence  was  admitted  to  show  that  by  the  custom  of  the 
county,  the  wonl  "thousand"  means  1,200  when  applied  to  rabbits.  Smith ▼. 
Wilson,  3  B.  &  Ad.  728.  A  contract  for  the  sale  of  cider  may  be  explained, 
by  local  usage,  to  mean  apple  juice  before  it  has  been  made  into  cider  in  its 
usual  form.  Siuddy  v.  Sanders,  5  B.  &  C.  628.  A  sale  of  hojps  "  at  100«.," 
may  be  explained  to  mean  5/.  per  art.  Spicer  v.  CooptTy  1  Q.  B.  424.  A 
contract  01  hiring  may  be  qiudified  by  proof  of  customary  holidays.  R,  v. 
Stoke  upon-Trent,  5  Q.'^B.  303. 

Orai  evidence,  when  admissible  to  explain  \cords  having  a  statutory  meaning.] 
Certain  weights  and  measures  have  been  fixed  by  the  Weights  and 
Measures  Act,  1878  (41  &  42  Vict  c  49),  which  by  sect  19  provides  that  a 
contract  made  by  any  other  measures  than  those  defined  by  the  Act  is  void. 
The  earlier  acts  under  which  Jones  v.  Giles,  11  Exch.  393,  was  decided  did 
not  contain  this  provision.  The  general  rule  is  that  where  a  statute  has 
given  a  definite  meaning  to  a  word  denoting  quantity,  evidence  of  custom  is 
not  admissible  to  show  that  it  is  used  in  a  written  contract  in  another 
sense.  Smith  v.  Wilson,  3  B.  &  Ad.  728,  732,  733.  See  also  Wing  v. 
Earle,  Cro.  Eliz.  267  ;  Noble  v.  Durell,  3  T.  R  271  ;  Hockin  v.  Cooke,  4  T.  B, 
314  ;  S.  Cross,  Master  of,  v.  Ld  Howard  de  Walden,  6  T.  R.  338. 

A  somewhat  similar  question  arises  upon  the  statute  24  Geo.  2,  c  23, 
which  changes  the  style.  In  Furley  d.  Mayor,  d'C,  of  Canterbury  v.  Wood, 
1  Esp.  198,  Kunninston  on  Eject.,  2nd  ed.  129,  it  was  held  by  Ld.  Kenyon 
that  evidence  was  admissible  to  show  that  by  liie  custom  of  the  country  the 
word  "  Michaelmas,"  in  a  notice  to  quit,  meant "  Old  Michaelmas."  It  has 
been  since  assumed  that  this  was  a  parol  demise ;  but  as  the  lands  are 
stated  to  have  been  held  by  lease  from  a  corporation,  this  was  probably  not 
so.  In  Doe  d.  Spicer  v.  Lea,  1 1  East,  312,  however,  it  was  held  tnat  e\iaence 
was  rightly  rejected  when  offered  to  show  that  "  the  feast  of  S.  Michael,"  in 
a  lease  imder  seal,  meant  Old  Michaelmas.  A  few  days  afterwards^ 
McDonald,  C.  B.,  held  that  a  notice  to  quit  at  "  Michaelmas  *'  might  be 
shown  to  mean  "  Old  Michaelmas.*'  Doe  d.  Hinde  v.  Vince,  2  Camp.  256  : 
S.  P.  ruled  by  Ld.  EUenborough  in  Doe  v.  Brookes,  at  Hereford,  same 
assizes,  ut  audtvi.  Id,  257,  n.  It  does  not  appear  whether  the  leases  in 
these  last  two  cases  were  by  deed  or  paroL  In  Doe  d.  HaU  v,  Benson,  4  B. 
&  A.  588,  the  distinction  oetween  leases  under  seal  and  those  not  so,  was 
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taken  by  the  court,  and  •  it  was  held  that  on  a  parol  demise  it  might  he 
shown  uiat  "Lady  Day "  meant " Old  Lady  Day."  The  cases  of  Doed, 
PeUrs  V.  Hopkiruony  3  D.  &  Ry.  507  ;  and  Rogers  v.  HuU  Dock  Go.^  34  L.  J., 
Ch.  165,  are  to  the  same  effect  In  pleading,  it  was  held  that  **  Martinmas  " 
must  mean  ^*  New  Martinmas,''  even  though  followed  by  the  words,  *'  to 
wit,  the  23rd  of  November,"  which  is  the  day  on  which  Old  Martinmas 
fgdls.  Smith  v.  Walton^  8  Bin^.  235.  In  many  narts  of  the  country  the 
practice  of  letting  lands,  according  to  the  old  style,  is  still  retained  ;  and 
many  text  writers  have  expressed  a  general  opinion  that  evidence  of  a  custom 
of  the  country  is  always  aamissible  to  show  that  the  feast  day  mentioned  in 
the  lease  is  referable  to  the  old  style,  even  though  the  lease  be  by  deed. 
Vide  tavnen,  1  Smith's  L.  Cases,  8th  ed.,  619,  620. 

Oral  evideneCf  when  admissible  to  esaolain  ancient  charters^  grants,  dx."]  Long 
nser  may  serve  to  explain  an  amoiguous  act  of  parliament.  Stewart  v. 
Lawtony  I  Bing.  377.  In  the  construction  of  ancient  chai'ters,  expressed  in 
obscure  or  general  terms,  oral  evidence  has  alwavs  been  admitted  to  prove 
the  continual  and  immemorial  usage  under  the  instrument.  2  Inst.  282 ; 
IL  v.  Varlo,  Cowp.  248 ;  Chad  v.  TiUedj  2  B.  &  B.  406.  Thus,  in  a  crown 
grant  of  "  tithes,  contemporaneous  leases,  proceedings  in  causes,  and  oral 
testimony,  may  be  resorted  to  in  order  to  show  the  species  of  tithes  intended 
to  be  conveyed  Lucton  School,  Oovemors  of^  v.  Scarlett,  2  Y.  &  J.  330.  An 
ancient  crown  grant  of  a  seigniory  or  lordship,  or  of  "  terra  de  Gower,"  may 
be  shown  by  modem  user  to  include  the  sea-shore  between  high  and  low 
water.  Beaufort,  Dk.  of,  v.  Mayor  of  Swansea^  3  Exch.  413  ;  see  also 
Hastings^  Corporation  of,  v.  IvaU,  L.  R.,  19  Eq.  558 ;  although  the  grant 
from  the  crown  contains  no  appropriate  words.  Calmady  v.  Bowe,  6  C.  B. 
861.  Where  a  private  deed  of  1656  gave  the  nomination  of  a  curate  to 
'*  inhabitants,"  it  was  held  that  the  word  was  properly  explained  by  past 
usage  to  mean  all  housekeepers.  Att.-Gen.  v.  Parker,  3  Atk.  576.  "  So  it 
was  held  that  in  an  ancient  charter,  the  word  ''inhabitants"  might  be 
explained  by  local  usage.  R,  v.  Mashiter,  6  Ad.  &  E.  153,  and  this  decision 
was  recognieed  in  R,  v.  Davisy  Id.,  374,  386,  where  the  same  word,  in  a 
charter  of  Edward  YI.,  was  explained  by  usage  to  mean  inhabitants  paying 
church  and  poor-rates.  So  where  an  old  cnarter  granted  and  confirmea 
certain  port-auties,  it  may  be  shown  by  user  that  the  grantee  is  also  entitled 
to  other  immemorial  port  duties  not  named  in  the  charter.  Bradley  ▼. 
NeweasOe,  Pilots  o/,  2  E.  &  B.  427  ;  23  L.  J.,  Q.  B.  35,  Ex.  Ch. 

There  seems  to  be  no  distinction  in  this  respect  l>etween  charters  and 
private  deeds.  IFithneU  v.  Gartham,  6  T.  R.  398.  The  words  '<  three  acres 
of  meadow,"  in  a  surrender  and  admittance,  may  be  confined  by  long  user 
to  the  prima  tonsura ;  Stammers  v.  Dixon,  7  East,  200 ;  and  pastura  hosd 
may  be  explained  by  usage  and  later  admittances  to  mean  the  soil  and  wood 
itself.  Doe  d.  Kinglake  v.  Beviss,  7  0.  B.  456.  So  evidence  of  usace  is 
admissible  to  show  what  is  comprehended  in  parcels  described  by  woras  of 
a  general  nature  or  doubtful  import.  Waterpark,  Ld.  v.  Feniiell,  7  H.  L.  C. 
650 ;  Hcutings,  Corporation  of,  v.  IwiU,  supra.  See  also  Forbes  v.  WaU, 
1m  K,  2  H.  L.  Sc.  214. 

But  evidence  of  usage,  however  long,  will  not  be  admitted  to  overturn 
the  clear  words  of  a  charter.  R.  v.  Varlo,  supra.  And  in  the  case  of 
modem  deeds  evidence  of  the  acts  of  the  parties  is  not  admissible  to  show 
their  construction  of  it  Clifton  v.  JValmesley,  5  T.  R.*  565  ;  Iggulden  v. 
May,  9  Yes.  333  ;  2  N.  R.  449,  Ex.  Ch.  Even  the  conditions  of  sale,  and 
the  admissions  of  the  grantee,  are  insufficient  and  inadmissible  to  narrow 
the  operation  of  a  deed  of  conveyance  ;  Doe  d.  Norton  v.  Webster,  12  Ad.  & 
E.  442  ;  although  we  have  seen  that,  in  the  absence  of  the  deed,  such  admis- 
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sions  might  be  evidence  of  its  contents.  Ante,y.  2.  Nor  can  the  subse- 
quent correspondence  or  conduct  of  the  parties  be  submitted  to  a  jury  as 
evidence  by  which  "  alone  "  to  explain  the  meaning  of  a  contract  Simpson 
V.  Margitson,  11  Q.  B.  23 ;  J)oe  d.  Morgan  v.  Fmcellf  7  M.  &  Gr.  980. 

Oral  evidence  admissible  to  discharge  icritten  agreements.']  A  deed  cannot  he 
revoked  or  discharged  by  parol,  i.e.  wonl  of  mouth,  or  writing  not  imder 
seal ;  Rutland! s  {Countess  of)  Case,  5  Rep.  26  a ;  IVest  v,  Blake\cay,  2  M.  &  Gr, 
729,  Iblyft  seq.  But  an  executory  agreement  in  writing  not  under  seal  (other 
than  a  bill  of  exchange  or  promissory  note,  vide  infra)  may,  before  breach, 
be  discharged  by  a  subsequent  oral  agreement.  B.  N.  P.  152.  After  breach, 
it  cannot  be  discharged  except  by  release  under  seal,  or  accord  and  satis- 
faction, Id. ;  WUlonghhy  v.  Backhouse,  2  B.  &  C.  824 ;  or  by  proof  of 
a  valid  agreement  substituting  a  new  cause  of  action  in  place  of  the  old, 
for  an  invalid  agreement  wul  not  discharge  the  former  one.  Case  v. 
Barber,  T.  Raym.  450 ;  Noble  v.  Ward,  L.  R.,  1  Ex.  117 ;  L.  R.,  2  Ex.  135, 
Ex.  Ch.  In  these  cases,  wherever  the  subseijuent  oral  agreement  has  had 
the  effect,  in  point  of  law,  of  varying  or  discharging  the  original  one,  it  is 
^apart  from  statute,  as  to  which  vide  infra)  admissible  in  evidence.  Thus, 
in  an  action  for  not  accepting  goods,  where  it  appeared  that  the  agreement 
in  writing  was  t^)  deliver  at  a  fixed  time,  the  i)laintiff  may  show  a  subse- 
quent extension  of  the  time  by  oral  agreement.  Cuff  v.  Penn,  1  M.  &  S.  21. 
where  an  auctioneer  sold  for  6^.  an  article  described  as  silver  in  a  printed 
catalogue,  but  which  he  publicly  stated  at  the  sale  to  be  only  plated  ;  held, 
that  this  was  an  oral  sale  of  a  plated  article.    Eden  v.  Blake,  13  M.  &  W.  614. 

A  distinction,  however,  is  to  be  observed  on  this  head  between  simple 
contracts  in  wiiting  under  the  Stat,  of  Frauds,  and  contracts  at  common 
law.  In  the  former  case,  an  oral  contract  will  not  be  admitted  to  show  a  subse- 
quent variation  in  the  written  contract ;  on  where  several  lots  of  land  were 
bought  together,  it  cannot  Ije  shown  that  the  purchaser  has,  orally,  waived 
the  contract  as  to  one  lot  to  which  the  vendor  could  not  make  title  ;  Goss  v. 
Nugent,  Ld.,  5  B.  &  Ad.  58  ;  or,  that  the  parties  varied  the  day  of  comple- 
tion. Stowdl  V.  Bobinson,  3  N.  0.  928  ;  Marshall  v.  Lynn,  6  M.  &  W.  109  ; 
Stead  V.  JJawber,  10  Ad.  &  E.  57 ;  Noble  v.  Ward,  supra.  See  ako  Sanderson 
v.  Graves,  L.  R.,  10  Ex.  234.  But  it  would  have  been  otherwise  if  the 
contract  had  not  been  subject  to  the  control  of  a  statute  ;  for  where  such  a 
contract  has  been  reduced  into  writing,  it  is  competent  to  the  parties,  at 
any  time  before  the  bi-each  of  it,  by  a  new  contract  not  in  writing,  either 
altogether  to  waive,  dissolve,  or  alter  the  former  agreement,  or  to  qualify 
the  terms  of  it,  and  thus  to  make  a  new  contract  to  be  proved  partly  by  the 
written  agreement,  and  partly  by  the  subsequent  oral  terms  engrafted  upon 
it.    Goss  V.  Nugent,  Ld,,  5  B.  &  Ad,  65,  per  cur. 

A  contract  within  the  Stat,  of  Frauds  can,  it  seems,  be  wholly  discharged 
orally.  Goman  v.  Salisbury,  1  Vem.  240  ;  Goss  v.  Nugent,  Ld.,  5  B.  &  Ad. 
66,  per  cur.  See,  however,  Harvey  v.  Grabham,  5  Ad.  &  E.  61,  74,  per  cur. 
But  a  contract  in  writing,  good  under  the  Stat,  of  Frauds,  is  not  rescinded 
by  a  subsequent  invalid  oral  contract  intended  to  be  substituted  for  the 
former  one.  Noble  v.  Ward,  supra.  By  the  Bills  of  Exchange  Act,  1882, 
ss.  62,  89,  the  renunciation  of  the  holder  of  a  bill  of  exchange  or  promissory 
note  of  his  rights  against  the  acceptor  must  be  in  writing  unless  the  biU  or 
note  is  delivered  up  to  the  acceptor. 

Oral  evidence  admissible  to  explain  latent  ambiguity.]  Where  an  ambiguity, 
not  apparent  on  the  fjEice  of  a  written  instrument,  is  raised  b^  the  introduc- 
tion of^oral  evidence,  the  same  description  of  evidence  is  admitted  to  explain 
it ;  for  example,  where  a  testator  devises  his  estates  of  Blackacie,  and  has  two 
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estates  called  Blackacre,  evidence  may  be  admitted  to  show  which  of  the 
Blackacres  was  meant ;  or  if  one  devises  to  his  son  John  Thomas,  and  he  has 
two  sons  of  the  name  of  John  Thomas,  evidence  may  be  admitted  to  show 
which  the  testator  intended.    Per  Gibbs,  C.  J.,  Doe  v.  Chichester^  4  Dow, 
93  ;  Doe  d.  Morgan  v.  Morgan,  1  Cr.  &  M.  235.     And  where  the  description 
of  the  devisee,  or  thing  devised,  is  true  in  part,  but  not  true  in  every  par- 
ticular, oral  evidence  is  admissible  to  show  the  person  or  thing  intended, 
provided  there  be  enough  on  the  face  of  the  will  to  justify  the  application  of 
the  evidence ;  per  Ciir.  in  Miller  v.  Trawr*,  8  Bing.  248-9  ;  Charter  y.  Charter, 
L.  R,  2  P.  &  M.  316  ;  L.  R.,  7  H,  L.  364.    Thus,  an  error  in  a  Christian  or 
surname  may  be  proved.  S.  CC,  and  see  Careless  v.  Careless,  1  Meriv.  384. 
Where  the  grantor  has  no  lands  agreeing  exactly  with  the  description  in  the 
deed,  the  lands  intended  may  be  snown  by  the  contract  of  sale,  or  by  letters 
written  between  the  parties  and  their  agents.     Beaumont  v.  Field,  1  B.  &  A. 
247.     Where  a  farmer  contracted  in  writing  (as  required  by  the  Stat,  of 
Frauds^  to  sell  "  his  wool"  at  a  certain  price,  evidence  of  a  previous  conver- 
sation oetween  him  and  the  buyer  was  held  admissible  to  prove  that  his 
"  wool "  meant  wool  in  his  possession  bought  by  him  of  other  farmers  as  well 
as  wool  of  his  own  growth,  but  not  admissible  to  prove  that  only  a  limited 
quantity  of  such  wool  was  intended  to  be  bougnt.    Macdonatd  v.  Loiw» 
hotUm,  1  K  &  E.  977  ;  28  L.  J.,  a  B.  293 ;  1  E.  &  E.  987  ;  29  L.  J.,  Q.  B. 
256,  Ex.  Ch.     See  also  Buxton  v.  Rust,  L.  K,  7  Ex.  280,  281,  Ex.  Ch.,  per 
Willes,  J.    So  in  construing  a  written  contract  of  service  under  which  A. 
was  "  to  enter  into  the  employ"  of  B.,  or  A.  was  "  to  give  the  whole  of  his 
services  to  B.,"  oral  evidence  is  admissible  to  show  in  what  capacity  A.  was 
to  serve  B.    Mumford  v,  Geihing,  7  C.  B.,  N.  S.  305  ;  L.  J.,  29  C.  P.  105  ; 
Price  V.  Mouat,  11  C.  B.,  N.  S.  508  ;  even  although  the  Statute  of  Frauds 
requires  a  written  contract.    S.  C.    See  also  Chadvnck  y.  Burrdey,  12  W.  R. 
1077  ;  T.  T.  1864,  Q.  B.    Where  by  a  written  agreement  purporting  to  be 
between  a  company  and  the  plaintiff,  three  of  the  directors  of  the  company, 
who  signed  the  same,  agreed,  in  consideration  of  the  advance  of  500^.  bv  the 
plaintiff  to  the  company,  to  repa^  the  same  to  the  plaintiff,  oral  eviaence 
was  held  admissible  to  prove  that  it  was  binding  on  the  directors  personally. 
McCoUin  V.  GU^n,  6  Q.  B.  D.  516,  0.  A. 

Where  a  devise  was  to  S.  H.,  second  son  of  T.  H.,  but  in  fact  S.  H.  was 
the  third  son,  evidence  of  the  state  of  the  testator^s  family,  and  of  other 
circumstances,  was  admitted  to  show  whether  he  had  mistaken  the  name  or 
the  description.  Doe  d.  Le  Chevalier  v.  Huthwaite,  3  B.  &  A  6^2.  There  are 
also  other  authorities  for  admitting  evidence  that  the  testator  was  accus- 
tomed to  misname  a  person,  and  thus  to  show  who  was  meant  by  him, 
although  there  be  a  person  in  existence  whose  name  corresponds  with  that 
in  the  will.  BlundeU  v.  Gladstone,  11  Sun.  467 ;  1  H.  L.  C.  778 ;  Lee  v. 
Pain,  4  Hare,  251.  So  by  "my  nephew,  J.  G.,"  testator's  wife's  nephew  may 
be  shown  to  be  meant,  though  the  testator  also  had  a  nephew  J.  G.  Grant  v. 
Grant,  L.  R,  2  P.  &  M.  8  ;  Id.  v.  Id.,  la,  R.,  5  C.  P.  380 ;  Id.  727,  Ex,  Ch ; 
Sherratt  v.  Mountford,  post,  p.  30.  See  WeUs  v.  Wells,  L.  R.,  18  Eq.  504, 
cor,  &L  K,  contra.  Where  the  devise  was  to  John  A.,  grandson  of  T.  A., 
with  a  charge  in  favour  of  "  each  of  the  brothers  and  sisters"  of  the  said  John 
A.,  and  it  appeared  that  there  were  two  grandsons  of  T.  A.,  both  named 
J.  A. ;  held,  tnat  oral  declarations  of  the  testator  were  admissible  to  show 
which  was  meant,  althouf^h  it  also  appeared  that  only  one  of  the  grandsons 
had  several  brothers  and  sisters.  Doe  d.  Alltii  v.  AUm,  12  Ad.  &  E.  451.  In 
the  case  of  a  devise  to  testator's  niece,  remainder  to  her  three  daughters,  M., 
E.,  and  A.,  the  niece  at  the  time  of  making  the  will  had  two  legitimate 
daughters,  M.  and  A.,  and  one  illegitimate,  E.  :  held  that  the  claim  of  the 
latter  might  be  rebutted  by  showing  that  the  niece  formerly  had  a  legitimate 
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daughter,  E.,  and  that  the  testator  knew  nothing  of  the  death  of  the  legiti- 
mate, or  the  birth  of  the  illegitimate,  £•  Doe  d.  Thomas  v.  Beynon,  /cf.  431. 
See  al«o  Hill  v.  Crook,  infra. 

Evidence  of  the  testator^H  declaration  of  intention  is  only  admissible  where 
the  language  is  clear  and  unambiguous,  but  the  ambiguity  arises  from  some 
of  the  circumntanceH  admitted  in  proof,  as  to  which  of  two  or  more  persons 
the  teHtator  intended  to  expref«.  Doe  d.  Hieeocks  y,  Hiicocke,  5  li.  &  W. 
363,  369 ;  Charter  v.  Charter,  L.  R.,  7  H.  L.  364.  Where  a  devise  was  to 
John  H.,  the  eldest  son  of  John  H.,  and  it  appeared  that  John  H.,  the  father, 
had  an  eldest  non  named  Simon,  and  a  son  by  a  second  marriage  named 
John  ;  held,  that  the  declarations  of  the  testator  were  not  admissible  to  show 
which  was  meant.  Doe  d.  Hieeocke  v.  Hiscocks,  eupra.  Where  the  devise 
was  to  the  tentator's  ^*  nephews/'  and  evidence  had  been  adduced  to  show 
that  he  had  no  nephews,  but  that  his  wife's  nephews  were  meant,  it  was 
held  that  evidence  that  these  could  not  have  been  intended  by  the  testator 
was  not  admissible,  without  also  showing  some  other  class  who  were  in- 
tended to  take.     Sherratt  v.  Mountford,  L,  R.,  8  Ch.  928. 

A  devise  to  "  my  dear  wife  C."  cannot  be  defeated  by  showing  that  the 
devisor  had  a  lawful  wife,  M.,  alive  when  he  went  through  a  form  of  mar- 
riage with  C.  Doe  d.  Gains  v.  Rouse,  5  C.  B.  422.  But  where  B.  makes  a 
devise  to  his  wife  A.,  the  devise  may  be  defeated  by  showing  that  A.  fraudu- 
lently concealed  from  B.  that  she  had  a  husband  living  when  she  went 
through  a  form  of  marriage  with  B.  fViUeinson  v.  Jonghin,  L.  R.,  2  £q. 
319,  following  Kennell  v.  Abbott,  4  Ves.  802.  Where  a  fine  was  levied  of 
12  messuages  in  Chelsea,  and  it  appeared  that  the  cognisor  had  more  than 
12  messuages  in  Chelsea,  oral  evidence  was  admitted  to  show  which 
me>4suages  in  particular  the  cognisor  intended  to  pass.  Doe  d.  BuUceUy  v. 
Wilf(yrd,  Ry.  &  M.  88  ;  S.  C.,'  8  D.  &  Ry.  549. 

It  may  be  laid  down  as  a  general  rule,  that  all  facts  relating  to  the 
subject  of  the  de>ise,  such  as  that  it  was  not  in  the  possession  of  the 
testator,  the  mode  of  acquiring  it,  the  local  situation,  and  the  distribution 
of  the  property,  are  admissible  to  aid  in  ascertaining  what  is  meant  by  the 
words  used  in  a  wilL  Parke  J.,  in  Doe  d.  Templeman  v.  Martin,  4  B.  & 
Ad.  785  ;  JFebber  v.  Stanley,  16  C.  B.,  N.  S.  698,  751,  752  ;  33  L.  J.,  C.  P. 
217,  220,  per  nir,;  Wigram  on  Interp.  Wills,  51.  Even  the  value  of  the 
property,  and  the  charges  upon  it  in  the  will  may  be  shown  in  explanation 
of  It.  Semb.  Nightingall  v.  Smith,  1  Exch.  879.  See  also  AUgood  v.  Blakey 
L.  R,  8  Ex.  160, 162,  Ex.  Ch.  In  construing  a  will  the  court  should  place 
itself  as  fully  as  possible  in  the  sitimtion  of  the  testator,  and  gvdae  its 
construction  of  his  intention  in  some  degree  by  the  light  of  the  knowledge 
thus  acquired.  HiU  v.  Crook,  L.  R-,  6  H.  L.  266,  277  ;  Charter  v.  Charter, 
L.  R.,  7  H.  L.  364,  per  Lds.  Caims  0.  &  Selbome.    See  further,  ante,p  20. 

Where  a  subject-matter  exists  which  satisfies  the  terms  of  the  win,  and 
to  which  they  ai-e  perfectly  applicable,  there  is  no  latent  ambiguity,  and  no 
evidence  can  be  admitted  for  tne  purpose  of  applying  the  terms  to  a  different 
object.  Thus,  where  a  testator  devised  his  ''estate  at  Ashton,''  it  was  held 
that  oral  e^'idence  was  inadmissible  to  show  that  he  was  accustomed  to  call 
all  his  maternal  estate  "  hia  Ashton  estate,"  there  being  an  estate  in  the 
]>arish  of  Ashton  which  was  suflicient  to  satisfy  the  devise.  Doe  d.  Chiehester 
V.  Oxenden,  3  Taunt.  147  ;  S.  C.  4  Dow,  65 ;  Webber  ▼.  Stanley,  supra; 
PedUy  V.  Dodds,  L.  R.,  2  Eq.  819.  See  also  CamUhers  v.  Sheddon,  6 
Taunt.  14.  But  a  devise  of  lands  "  in  parish  D.,"  will  pass  lands  of  which 
part  only  is  in  D.,  if  it  be  shown  by  oral  evidence  that  all  was  reputed  to 
L)e  in  it.  Anstee  v.  Nelms,  1  H.  &  N.  225  ;  26  L.  J.,  Ex.  5  ;  WhUfiM 
V.  Langdale,  1  Ch.  D.  61.  Where  words  have  acquired  a  precise  and 
technical  meaning,  no  other  meaning  can  be  applied  to  them.    Per  Lord 
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Kenyon,  L<mt  v.  Earl  of  Stanhope^  6  T.  R.  352.  In  the  case  of  a  legacy  to 
the  testator's  '*  heir/'  it  cannot  be  shown  that  a  testator  was  in  the  habit  of 
calling  a  person  his  heir  who  was  not  so.  Mowiisey  v.  Blamirey  4  Russ.  384. 
If  a  will  names  the  devisee  and  it  be  shown  orally  that  there  are  several  to 
whom  the  name  applies  ;  yet  this  is  not  enough  to  let  in  oral  evidence  of 
intention,  where  it  can  be  collected  from  the  will  itself  who  was  intended. 
Doe  d.  Westlake  v.  WestUxke,  4  B.  &  A.  57  ;  Webber  v.  Corbett,  L.  R.  16  Eq.  515. 

Where  the  ambiguity  is  not  latent,  or  raised  by  extrinsic  evidence,  but 
patent  or  apparent  on  the  face  of  Uie  instrument,  oral  evidence  is  not 
admissible  to  explain  such  ambiguity.  Thus,  where  a  blank  is  left  for  the 
devisee's  name  m  a  will,  oral  evidence  cannot  be  admitted  to  show  whose 
name  wa.s  intended  to  be  inserted.  Baylis  v.  Att-Gen,,  2  Atk.  239. 
Where  the  names  of  the  devisees  in  a  will  of  real  property  were  all  indi- 
cated only  by  single  letters,  a  card  kept  by  the  testator  separate  from  his 
will,  containing  *'  a  key  "  to  the  letters,  and  showing  the  person  meant  bv 
each,  was  held  inadmissible  to  explain  it,  though  referred  to  in  the  will. 
Clayton  v.  Nugent,  Ld,,  13  M.  &  W.  200.  but  where  a  blank  was  left  for 
the  Christian  name  only,  oral  evidence  was  admitted  to  prove  the  indi- 
vidual intended.  Price  v.  Page^  4  Ves.  680,  But  see  Doe  a.  Gord  v.  Needs, 
2  M.  &  W.  139.  So  in  case  of  a  devise  "  to  Mrs.  G.,"  the  Chancellor 
referred  it  to  tlie  Master  to  receive  evidence  to  show  the  person  intended, 
who  found  that  the  testator  invariably  called  a  Mrs.  Gregg  by  the  name  of 
"Mrs.  Q."  Abbott  v.  Massie,  3  Ves.  148.  Where  a  will  mentioned  GJeorge, 
the  son  of  George  Gord,  and  also  George  the  son  of  John  Gord,  a  bequest  to 
**  George  the  son  of  Gord"  was  explainai  by  proof  of  the  declarations  of  the 
testator  to  mean  George  the  son  of  George  Gord.  Doe  d.  Gord  v.  Needs,  2 
M.  &  W.  129.  In  reply  to  the  argument  that  this  was  &  patent  ambiguity, 
it  was  said  that  it  could  only  appear  ambifi[iious  by  showing  cuiunde 
the  non-existence  of  a  George  the  son  of  Gord,  mfferent  from  the  other  two 
Georges  ;  and  that  the  mention  of  another  Gkorge  in  the  same  will  had  no 
other  effect  than  extrinsic  proof  of  the  same  fact  would  have  had.  If  an 
agreement,  unambiguous  on  the  face  of  it,  is  shown  by  extrinsic  evidence  to 
have  a  different  meaning  from  that  which  it  imports,  and  the  extrinsic 
facts  are  imdisputed,  the  construction  of  it  is  for  the  judge,  who  ought  not 
to  leave  it  to  the  jury  as  a  question  of  the  intention  of  the  parties.  Semb, 
Hitchin  v.  Groom,  5  C.  B.  515. 

Where  a  blank  is  left  in  a  written  agreement  which  need  not  have  been 
reduced  into  writing,  and  would  have  been  equally  binding  if  written  or 
unwritten  (on  if  the  agreement  be  to  deliver  goods  to  the  value  of  less  than 
102.,  and  a  blank  be  left  for  the  quantity  of  goods  to  be  delivered),  in  such 
a  case  it  would  seem  that  in  an  action  for  the  non-performance  oi  the  con- 
tract, oral  evinence  may  be  admitted  to  supphr  the  defect.  1  PhilL  Ev. 
521.  An  instrument  so  imperfect  on  the  face  oi  it  is  no  perfect  contract  at 
all  so  as  to  exclude  oral  evidence.  As  ^to  the  effect  of  omissions  in  a 
contract  within  the  Statute  of  Frauds,  see  post.  Action  for  not  accevting 
goods.  Where,  in  the  entry  of  an  appointment  to  a  curacy  in  the  bisnop's 
register,  a  blank  was  left  for  the  patron's  name,  it  was  held  that  this  might 
be  supplied  by  oral  evidence.  Meath,  Bp.  of,  v.  Ld,  Belfield,  1  WiLs.  215. 
A  demise  offered  in  evidence  was  a  printed  blank  form  filled  up  and  altered 
for  use  ;  held,  that  the  court  might  look  at  the  parts  struck  out  in  order  to 
ascertain  the  intent  of  the  parties  in  what  remained.  Strickland  v.  Maxwell, 
2  Cr.  &  M.  639. 

Oral  evidence  admissible  on  questions  of  parcel  or  no  parcelA  Where  the 
question  is  "  parcel  or  no  parcel,"  oral  evidence  is  admissible  to  explain  a 
writing.    Thus,  where  a  testator  devised  ''all  his  fann  called  Trogues 
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Faim,"  it  was  held  that  it  might  be  shown  of  >vhat  parcels  the  fami  con- 
sisted. GoodtitU  d.  Radford  v.  Southefiif  1  M.  &  S.  299.  But  where  a  deed 
professes  to  convey  a  fai*m  as  described  on  a  schedule  and  map  annexed,  a 
neld  not  included  in  the  map  or  schedule,  though  always  treated  as  part  of 
the  farm,  will  not  pass.  Barton  v.  JJaices,  10  C.  B.  261 ;  19  L.  J.,  C.  F.  302. 
Where  the  testator  devised  two  cottages,  one  described  as  being  in  the 
occupation  of  A.,  and  the  other  of  B. ;  and  it  appeared  that  the  testator 
had  two  cottages  which  had  been  internally  divided,  so  that  part  only  of 
one  was  occupied  by  A.,  and  part  of  the  other  occupied  by  B.  ;  it  was  held 
(Erie,  J.,  dissent,)  that  only  the  portions  of  the  cottages  so  occupied  passed 
l)y  the  devise,  and  oral  evidence  was  not  admissible  to  show  that  he  meant 
the  entire  cottages  to  pass.  Doe  d.  Hubbard  v.  Hubbard,  15  Q.  B.  227  ;  20 
L.  J.,  Q.  B.  61.  Whei*e  a  lease  professed  to  demise  planuses  and  a  yard, 
extrinsic  evidence  was  admitted  to  rebut  the  presumption  that  a  cellar 
under  the  yard  was  also  intended  to  pass.  Doe  d.  Freeland  v.  Burt,  1  T.  R. 
701.  So  in  case  of  a  written  agreement  to  convey  "  all  those  brick-works  in 
the  possession  of  A.  B.,"  oral  evidence  of  what  passed  on  making  the  agree- 
ment was  admitted  to  show  what  brick-works  were  intended  to  ])ai^ 
Paddock  v.  Fradley,  1  C.  &  J.  90.  Although  the  question  of  parcel  or  no 
parcel  is  for  the  jury,  the  judge  must  tell  the  jury  what  is  the  proper  con- 
struction of  any  docimients  necessary  to  be  considered  in  the  decision  of 
that  question.  LyU  v.  Richards,  L.  K.,  1  H.  L.  222.  Conditions  of  sale, 
shown  to  a  purchaser  at  the  time  of  sale,  are  evidence  against  him  of  what 
was  then  reputed  parcel  of  the  premises  conveyed  to  him  by  deed.  Murly 
V.  M^Dermott,  8  Ad.  &  K  138.  jBut  they  will  not  narrow  the  language  of 
the  conveyance.  Doe  d.  Norton  v.  Wwster,  12  Ad.  &  E.  442.  See  also 
Glave  V.  Harding,  27  L.  J.,  Ex.  286. 


PRESUMPTIVE  EVIDENCE. 

Presumptive  evidence  is  usuaUy  so  called  in  contradistinction  to  direct  or 
positive  proof  whether  written  or  oral ;  though  all  moral  proof  is,  in 
strictness,  founded  on  probability  and  presumption.  Thus,  a  £ict  attested 
by  the  direct  evidence  of  an  ocular  witness  can  only  be  admitted  to  be  true 
on  the  presumption  that  the  witness  neither  deceives  nor  is  deceived. 
Perhaps  the  principal  distinction  is,  that  what  is  usually  called  a  presump- 
tion may  be  rebutted  without  neecessarily  impugning  the  testimony  u|)on 
which  it  rests  ;  but  direct  testimony  cannot  be  impeached  without  attacking 
its  credibility.  Presumptive  evidence  is  not,  in  its  nature,  secondary  to 
direct  e^'idence.  Thus,  payment  of  rent  may  be  proved  by  the  positive 
evidence  of  a  person  who  saw  it  paid  ;  yet  it  may  also  be  proved  by  the 
production  of  a  receipt  for  later  arrears,  which  affords  a  presumption  that  the 
earlier  arrears  are  satisfied,  without  laying  any  ground  for  the  introduction 
of  such  evidence  by  showing  that  positive  evidence  cannot  be  procured. 
See  observations  in  Doe  d.  iVelsk  v.  Lanafield,  16  M.  &  W.  513. 

Some  presumptions  are  artificial,  and  l^^y  admit  of  no  contradiction 
by  contrary  e\adence  ;  of  this  kind  was  the  presumed  revocation  of  a  will  by 
a  subsequent  alteration  of  the  property.  GoodtitU  d.  Holford  v.  Otway,  2 
H.  Bl.  522.  So  some  damage  is  conclusively  presumed  to  result  from  an 
imlawful  act  done  by  the  defendant  and  actionable  per  se. 

Another  class  of  presimiptions  includes  those  cases  in  which  a  jun^  will 
be  directed  by  the  court  to  presume  a  fact,  of  which  no  evidence  has  been 
given.  Thus  a  bill  of  exchange  is  always  presumed  to  be.  given  for  a  good 
consideration.  Philliskirk  v.  Plucktcell,  2  M.  &  S.  395.  So  the  law  always 
l)re8umes  innocence  ;   vide  post,  p.  89.    So  the  jury  ought  to  be  told  to 
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presume  legitimacy,  Bavhxiry  Peerage  ease^  1  Sim.  &  St.  153  ;  and  marriage 
from  cohabitation,  except  in  prosecutions  for  bigamy,  and  formerly  in 
actions  for  adultery  ;  JJoe  d.  FLemiiig  v.  Fleming^  4  Bing.  266  ;  Campbell  v. 
CamDbell,  L.  R,  1  H.  L.  Sc.  182 ;  Neo  v.  Neo,  L.  R.,  6  P.  C.  382,  386. 

The  law^  presumes  in  favour  of  possession,  see  Lee  v.  Johnstone,  L.  R.,  1 
H.  L.  Sc.  426 ;  and,  in  the  case  of  land,  presumes  the  highest  estate  in  it, 
viz.,  a  seisin  in  fee.  See  post,  p.  37.  A  good  tenant  to  the  praecipe  is  pre- 
sumed in  support  of  an  old  recovery.  Qilb.  Ev.  27.  A  deed  thirty  years 
old,  and  in  unsuspected  custody,  is  presumed  to  have  been  duly  executed, 
posty  tit  Proof  of  Deeds,  &c.  Long  possession  is  a  presumption  of  the 
regular  endowment  of  a  vicarage.  Grimes  v.  Smith,  12  Rep.  4.  So  the 
continuance  of  things  in  staiu  quo  will  be  generally  presumed ;  as  whei*e 
the  plaintiff,  being  slandered  in  his  official  chwwcter,  proves  his  appoint- 
ment to  the  office  just  before  the  libel,  his  continuance  in  office  at  the  time 
of  the  libel  need  not  be  proved,  though  averred,  if  such  continuance  be 
consistent  with  the  nature  of  the  office.  R  v.  Buddy  5  Esp.  230  ;  Steward 
V.  Dunn,  12  M.  &  W.  655.  So  proof  of  official  character  at  a  certain  time 
niay  in  some  cases  be  evidence  tnat  the  party  had  that  character  within  a 
reasonable  time  before.  Doe  d.  Hopley  v.  Young,  8  Q.  B.  63.  Every  place 
is  presumably  within  some  parish.  R,  v.  S,  Margaret's,  7  Q.  B.  569.  But 
a  place,  named  generally,  is  itself  presumed  to  be  a  vill ;  at  least  such  was 
the  old  law ;  for  there  may  be  extra-parochial  places,  but  all  places  in 
England  are  either  vills  or  within  a  vill.  Adeson  v.  Otway,  Freem.  228, 
240.  So  the  law  presumes  that  a  party  intended  that  which  is  the  imme- 
diate or  probable  consequence  of  his  act.  R,  v.  Dixon,  3  M.  &  S.  11,  15. 
In  such  cases,  in  the  absence  of  contrary  proof,  the  jury  are,  it  should  seem, 
as  much  bound  to  find  agreeably  to  the  legal  presimxption,  as  they  are  to 
find  according  to  the  law  as  explained  bv  the  iuage. 

A  third  class  of  presumptions  is  exclusively  within  the  province  of  the 
iury,  and  they  occur  when  direct  proof  of  a  fact  is  offered  to  the  jury  as  pro- 
bable evidence  from  which  they  may  infer  another  fact.  As  where  a  witness 
says  that  he  lent  a  certain  printed  book  to  A.  B.,  who  afterwards  returned  to 
hijn  a  hook  exactly  like  it,  which  he  believes  to  be  the  same  but  cannot  swear 
to  its  identity,  this  is  proof  of  identity ;  for  l|i  is  more  probable  that  it  was 
the  same  than  another.     Fryer  v.  Gathercole,  4  Exch.  262. 

There  is  a  species  of  presumption  not  uncommonly  urged  in  the  addresses 
of  a  counsel  to  a  jury,  viz.,  the  presumption  that  the  testimony  of  a  witness 
who  might  be,  but  is  not,  called,  is  uniavourable  to  the  party  who  omits  to 
call  him.  So  it  is  sometimes  treated  as  a  legitimate  inference  that  a  docu- 
ment, tendered  in  evidence  by  A.  and  objected  to  by  B.,  is  imfavourable  to 
the  case  of  B.  Thus,  where  a  document  was  offered  in  evidence  to  confirm 
the  statement  of  a  witness,  but  was  rejected  by  the  judge,  it  was  held  to  be 
no  misdirection  for  the  judge  to  tell  the  jiu'y  that  the  document  might  be 
assumed,  acainst  the  objecting  party,  to  be  one  which  confirmed  the  testi- 
mony of  the  witness.  Sutton  v.  Davenport,  27  L.  J.,  C.  P.  54.  Such  pre- 
sumptions are  of  no  value  as  evidence  per  se,  and  are  not  worth  much  except 
under  special  circumstances.  If  the  witness,  not  called,  is  present  at  the 
trial,  he  may  be  called  by  the  opposite  party.  If  not  present,  his  absence 
may  be  owing  to  other  causes  than  that  of  wilful  suppression.  Where  the 
document  is  excluded  by  the  ruling  of  the  judge,  it  is  because  the  law  pre- 
sumes that  the  ends  of  justice  will  not  be  advanced  by  the  reading  of  it,  and 
it  seems  a  strong  thing  for  the  court  to  invite  inferences  against  the  objecting 
party,  though  counsel  cannot  be  restrained  from  addressing  any,  however 
fallacious,  arguments  to  the  jury.  But,  generallv,  there  is  a  fair  presumption 
against  a  party  who  keeps  back  a  document  in  his  own  possession.  Att.-Gen^ 
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V.  Windsor,  Dean  ofy  24  Beav.  679.  See  also  the  obsen'^ations  heTeafter  on 
not  calling  a  party  as  a  witne^.  Proof  by  tcitjiesses.  We  have  seen  that  the 
refusal  of  a  party  to  produce  a  document  after  notice  to  produce  is  not  evi- 
dence per  se;  ante,  p.  13  ;  accord.  Chaplin  v.  Beid,  1  F.  &  F.  315  ;  but  it  is 
matter  of  observation  to  the  jury.    S.  C. 

The  following  are  a  few  of  the  most  useful  and  usual  cases  of  presumption : — 

The  existence  of  an  immemorial  custom  may  be  presumed  from  an 
imcontradicted  usage  of  twenty  years,  and  it  ought  to  oe  so  presumed  by 
the  jury  if  there  be  nothing  in  evidence  to  negative  such  presumption. 
R.  V.  JoUiffe,  2  R  &  C.  54 ;  Jenkins  v.  Harvey,  1  C.  M.  &  R.  877.  The 
flowing  of  the  tide  is  presumptive  evidence  of  a  public  navigable  river ; 
Miles  V.  Rose,  5  Taunt.  705  ;  but  the  strength  of  this  primd  facte  evidence 
depends  upon  the  situation  and  nature  of  the  channel ;  R.  v.  Montague,  4  R 
&  U.  602 ;  and  long  obstruction  of  the  right  of  navigation  is  presumptive 
evidence  of  its  legal  extinction  by  natural  or  legal  means.  S.  C.  Land  lying 
iHitween  high  and  low-water  marks  on  the  sea  shore,  or  the  banks  of  a 
navigable  river  is,  primd  facie,  extra-parochial.  R.  v.  Musson,  8  R  &  B.  900 ; 
27  L.  J.,  M.  C.  100  ;  Bridgxoater  Trustees  v.  BooUe-aim^Liytaere,  L.  R,  2  Q.  R 
4.  But  for  civil  parochial  purposes  such  land  is  now,  by  31  &  32  Vict. 
c  122,  s.  27,  no  longer  extra-parochial. 

Cujus  est  solum  ejus  est  usqtie  ad  calum  et  ad  inferos,  is  a  maxim  juries  are 
directed  to  observe. 

A  letter  is  presumed  to  have  been  written  on  the  day  on  which  it  is  dated, 
as  against  the  writer.  Hunt  v.  Massey,  5  B.  &  Ad.  902.  And  it  may  be 
evidence  of  the  date  as  against  a  third  person  ;  thus,  where  indorsee  sued 
the  acceptor,  who  pleaded  that  plaintiflTs  indorser  took  the  bill  with  notice 
that  the  defendant  was  not  liable  upon  it,  and  indorsed  it  with  like  notice 
to  plaintiff,  it  was  held  that  defendant  might  prove  that  the  indorser  had 
sucn  notice  by  producing  letters  written  by  him  to  defendant ;  and  that  the 
date  on  them  was  evidence  that  the  letters  had  been  written  before  the  in- 
dorsement. Potez  V.  Ghssop,  2  Exch.  191.  The  last  decision  was  accom- 
panied with  some  expression  of  doubt  by  the  court ;  it  was,  however,  followed 
m  Malpas  v.  Clements,  19  L.  J.,  Q.  B.  435,  where  in  an  action  by  indorsee 
against  acceptor,  a  paper,  signed  by  the  drawer  and  purporting  to  be  of  even 
date  with  the  bill,  was  received  in  evidence  against  tne  plaintiff  to  prove  the 
terms  on  which  the  bill  was  drawn. 

An  act  done  with  the  knowledge  of  a  person  who  would  have  a  right  to 
object  to  it  may  be  presumed  to  be  done  by  his  licence.  Thus,  where  an 
enclosure  had  l>een  niade  from  a  waste  twelve  or  fourteen  years,  and  seen  by 
the  steward  of  the  lord  from  time  to  time,  without  objection,  it  was  left  to 
the  jury  to  say  whether  the  indosiue  was  made  by  the  lord's  licence.  Doe 
d.  Foley  v.  W'ilson,  11  East^  56.  An  entry  in  a  merchant's  book,  purporting 
to  be  a  copy  of  a  letter  addressed  by  him  to  his  partner  abroad,  is  evidence, 
as  against  the  writer,  that  it  was  also  sent,  Sturge  v.  Btichanan,  10  Ad.  &  E. 
598.  So  indorsements  on  a  promissory  note  admitting  the  receipt  of  interest, 
are  presumed  (except  for  the  purpose  of  rebutting  the  Statute  of  Limitations, 
ride  post,  p.  36)  to  have  been  made  at  the  time  they  bear  date.  Smith  v. 
Battens,  1  M.  &  Rob.  341.  And  a  bill  is  presumed  to  be  made  on  the  day 
of  its  date.  Owen  v.  Waters,  2  M.  &  W.  91 ;  Latos  v.  Rand,  3  C.  B.,  N.  S. 
442  ;  27  L  J.,  C.  P.  76  ;  except  when  used  to  prove  a  petitioning  creditor's 
debt  at  the  date  specified ;  Anderson  v.  Weston,  6  N.  C.  296,  301 ;  but  the 
soundness  of  this  exception  was  questioned  in  Potez  v.  Glossop,  supra.  When 
the  bona  fides  of  a  sale  to  the  plaintiff  by  a  bankrupt  was  disputed  by  the 
assignees,  the  plaintiff  was  allowed  to  use  a  receipt  and  delivery  order  for 
he  goods ,  dated  at  the  time  of  the  aUeged  sale,  but  not  delivered  to  the 
witness  who  produced  them  till  after  iJie  sale  and  bankruptcy,  as  confixma- 
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tory  evidence  of  the  date  of  the  sale.  Morgan  v.  Whitmore^  6  Exch.  716  ; 
20  L.  J.y  Ex.  289.  On  the  ground  of  danger  of  collusion,  it  was  considered 
necessary  to  give  extrinsic  evidence  of  the  date  of  letters  put  in  to  show  the 
terms  on  which  husband  and  wife  wei'e  living,  in  an  action  for  adultery. 
Trdawney  v.  Colman,  2  Stark.  193. 

In  many  cases,  though  the  fact  of  actual  knowledge  cannot  be  proved,  it 
will  be  presumed.  Thus,  where  the  rules  of  a  club  are  contained  m  a  book 
openly  kept  by  the  proper  oflBcer  or  servant  of  the  club,  every  member  of 
the  club  must  be  presumed  to  be  acquainted  with  them.  Raggett  v.  Musgrave^ 
2  C.  &  P.  566  ;  Aldersan  v.  Clay,  1  Stark.  405  ;  JFiltzie  v.  Adavison,  1  Phill. 
Ev.  252,  6th  ed.  A  person  dealing  with  a  registered  company  is  presumed 
to  know  the  registered  constitution  of  the  company.  Balfour  v.  Ernest,  5 
C.  B.,  N.  S.  600  ;  28  L.  J.,  C.  P.  170. 

It  is  not  very  easy  to  distinguish  those  presumptions  which  are  obligatory 
on  a  jury  from  those  which  they  are  at  liberty  to  disregard  and  to  negative, 
even  when  not  rebutted.  Judges  have  entertained  different  opinions  on  this 
head  as  regards  the  effect  of  long  user  in  proof  of  prescriptions  and  customs. 
On  the  one  hand,  the  title  to  important  rights  can  hardly  be  considered  as 
secure,  if  no  antiquity  of  enjoyment  can  prevept  them  from  being  exposed 
to  the  casualties  of  a  verdict ;  on  the  other  hand,  it  seems  to  be  a  contradic- 
tion in  terms  to  leave  to  the  iury  presumptive  evidence  of  a  fact  with  no 
alternative  but  to  find  it  See  tne  remarks  in  Newcastle,  Pilots  of,  v. 
Bradley,  2  E.  &  B.  430-1,  n. 

It  is  not  permitted  to  the  parties  to  prove  every  fact  which  would  lead 
to  a  presumption  in  some  measure  bearing  on  the  question  in  issue.  If  there 
were  no  limits  to  this,  it  is  obvious  that  a  trial  might  be  unduly  lengthened  ; 
and  it  is  clear  that  a  jud^e  may  refuse  to  receive  evidence  which  only  leads 
to  a  very  weak  presumption.    See  Proof  of  collateral  facts,  post,  pp.  80,  81. 

Presumption  of  Payment.]  If  a  landlord  gives  a  receipt  for  the  rent  last 
due,  it  is  presumable  that  all  former  rent  has  been  paid.  Gilb.  Ev.  157. 
And  payment  from  1864  to  1877  by  a  tenant  in  common  to  his  co-tenant  of 
a  moiety  of  the  rent  of  the  lands  is  said  to  be  evidence  of  such  payment 
prior  to  1864.  Sanders  v.  Sanders,  19  Ch.  D.  373,  C.  A.  Where  a  bill  of 
exchange,  negotiated  after  acceptance,  is  produced  from  the  hands  of  the 
acceptor  after  it  is  due,  the  presumption  is,  that  the  acceptor 
has  paid  it;  Gibbon  v.  Featherstonhaugh,  1  Stark.  225;  but  not  with- 
out proof  of  circulation  after  acceptance.  Pfiel  v.  Vanbaienberg,  2 
Camp.  439.  Proof  that  the  plaintiff  and  other  workmen  employed  by  the 
defendant  came  to  him  regularly  every  week  to  receive  their  wages  from 
him,  and  that  the  plaintiff  had  not  l)eeu  heard  to  complain  of  non-pay- 
ment, is  presumptive  evidence  of  payment  of  his  past  wages.  Luccu  v. 
Novosilieski,  1  E^.  296  ;  Sellen  v.  Norman,  4  C.  &  F.  80.  ^  where  the 
demand  was  for  the  proceeds  of  milk  sold  daily  to  customers  by  the 
defendant  as  agent  to  the  plaintiff,  and  it  appeai*ed  that  the  course  of  dealing, 
was  for  the  defendant  to  pay  the  plaintiff  every  day  the  money  which  she 
had  received  without  any  w^iitten  voucher  passiug,  it  was  ruled  that  it  was 
to  be  presumed  that  the  defendant  had  in  fact  accounted,  and  that  the  ont» 
of  proving  the  contrary  lay  on  the  plaintiff.  Evans  v.  Birch,  3  Camp.  10. 
So  where  goods  have  been  consigned  to  a  factor  to  sell  on  commission,  it 
may  be  presumed,  after  a  reasonable  time  [e.  g.  14  vears]  that  he  has  ac- 
counted.  Topham  v.  Braddick,  1  Taunt.  572.  A  debt,  wnether  by  simple 
contract  or  specialty,  may  be  presumed  to  be  satisfied  from  mere  lapse  of 
time.  Thus,  a  simple  loan  13  years  ago  may  be  presumed  to  be  repaid,, 
where  no  evidence  to  the  contrary  is  offered  ;  Cooper  v.  Turner,  2  Stark. 
497.    A  similar  presumption  was  held  to  arise  in  the  case  of  a  promissory 
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note ;  Duffield  v.  Creedy  5  Esp.  52  ;  see  also  Brown  ▼.  Rutherford^  14  Ch.  D. 
687,  C.  A. ;  this  was,  however,  doubted  by  Abbott,  C.  J.,  in  Du  Belloix  v, 
IFaterpark,  1  D.  &  Ry.  16.  The  production  of  a  cheque  drawn  by  the  de- 
fendant on  bis  banker,  and  payable  to  the  plaintiff,  with  proof  that  plain- 
tiff indorsed  his  name  upon  it,  and  that  it  had  been  paid,  auoids  primd  faeie 
evidence  of  payment  to  him.  Egg  v.  Bamett,  3  Esp.  196  ;  Bo9wm  v.  &mithf 
6  0.  &  P.  60.  So  the  drawing  of  a  cheque  by  A.  in  favour  of  B.,  and  pay- 
ment of  it  to  6.,  was  held  proof  of  payment  by  A.  to  B.,  without  showing 
that  A.  gave  it  to  B.  Mountford  v.  Harper^  16  M.  &  W.  825  ;  correcting 
the  decision  in  Lloyd  v.  Sandilaitds,  Qow,  16.  The  strength  of  evidence 
such  as  that  in  the  cases  last  cited  must  necessarily  vary  with  the  character  of 
the  debt,  the  mode  in  which  it  has  been  contracted,  the  position  of  the  parties, 
and  other  similar  circumstances.  As  if  the  party  producing  the  security  were 
fellow-lodger  or  clerk  to  the  original  holder,  or  his  near  relation,  or  m  any 
position  wnere  he  might  easily  possess  himself  of  the  document.  Wliere  8. 
proved  that  he  lent  B.  a  cheque  on  his  bankers  for  100^.,  and  produced  the 
cheque  crossed  with  the  names  of  B.'s  bankers,  and  showed  that  1002.  had 
been  paid  to  the  account  of  B.  the  day  after  the  cheque  became  due ;  but  it 
appeared  that  the  papers  of  B.,  after  he  became  bankrupt,  fell  into  the 
hands  of  S.  :  it  was  held  that  there  was  no  presumption  that  the  amount  of 
the  cheque  had  been  paid  to  B.  Bleashy  v.  Orossteyy  3  Bing.  430.  In  an 
action  W  indorsee  against  acceptor,  to  which  defendant  pleaded  payment,  the 
plaintiff  produced  the  bill  on  whicn  a  receipt  was  indorsed  ;  proof  was  eiven 
that  an  unknown  person  had,  after  dishonour  bv  the  defendant,  paia  the 
amount  to  a  holder,  and  taken  it  away  with  the  receipt  indorsed :  held 
that  this  was  no  evidence  of  payment  by  the  defendant.  Phillips  v.  Warren^ 
14  M.  &  W.  379. 

Although  a  limitation  of  actions  on  bonds,  &c. ,  is  now  provided  for  by 
stat.  3  &  4  Will.  4,  c.  42,  yet  a  reference  to  the  cases  under  the  former  law 
will  still  be  occasionally  necessary  or  convenient.  Payment  of  a  bond  is 
presumed  after  20  years  without  demand  made  ;  Oswald  v.  Legh,  1  T.  R. 
270 ;  Bostock  v.  Humey  7  M.  &  Q.  893  ;  and  even  after  the  lapse  of  a  less 
time,  if  other  circumstances  concur  to  fortify  the  presumption,  as  a  settle- 
ment of  accounts  in  the  mean  time.  S.  C.  Colsell  v.  Budd,  I  Camp.  27. 
The  presumption  may  be  rebutted  by  circumstances,  as  by  the  defendant's 
admission  of  the  debt,  or  by  proof  of  payment  of  interest  within  20  years. 
So  by  proof  that  the  defendant  has  resided  abroad  during  the  whole  of  the 
time  ;  Newman  y.  Newman,  1  Stark.  101 ;  Elliott  v.  Elliott,  1  M.  &  Rob.  44  ; 
or  was  insolvent ;  Fladong  v.  Winter,  19  Ves.  196 ;  see  Htdl,  Mayor  of,  v. 
Homer,  Cowp.  109,  and  3  Man.  &  Ry.  118,  n.,  where  the  origin  of  the 
doctrine  of  20  years'  pi-esumption  is  discussed.     But  see  WiUaume  v.  Gorges, 

1  Camp.  217,  contra. 

On  tne  ground  that  they  are  against  the  obligee's  interest,  indorsements 
on  a  bona  made  by  the  deceased  obligee,  acknowledging  the  receipt  of 
interest  within  20  years,  have  been  admitted  to  rebut  the  presumption  of 
payment  of  principal,  provided  there  be  evidence  that  sucn  indoi'sements 
existed  before  the  presumption  of  payment  arase.     Searle  v.  Barrington,  Ld., 

2  Stra.  826  ;  Rose  v.  Bryant,  2  Camp.  322  ;  Gleadow  v.  A  thin,  1  Cr.  &  M- 
421.  But  where  the  indorsement  was  made  after  the  lapse  of  20  years  it 
wa.s  not  admissible  in  evidence  ;  Turner  v.  Crisp,  cited  2  8tra.  827.  Since 
Ld.  Tenterden's  Act  (9  Geo.  4,  c.  14),  s.  3,  indorsements  of  this  kind  are  no 
longer  sufficient  to  prevent  the  operation  of  the  Statute  of  Limitations  in 
the  case  of  bills,  notes,  and  other  simple  contracts  within  the  provisions  of 
that  statute  ;  but  they  may  still  be  admissible  for  other  purposes,  as  to 
rebut  the  presumption  of  payment  of  principal ;  and  as  the  act  of  9  Geo.  4 
seems  to  contemplate  only  <*  writings  ^  within  the  old  Statute  of  Limita- 
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lions  and  no  similar  provision  is  contained  in  the  etat.  3  &  4  WilL  4,  c.  42* 
indorsements  on  bonds  and  specialties  may  still  be  available  to  exempt  the 
debt  from  the  operation  of  the  statute,  by  constituting  evidence  of  part 
payment  under  sect.  5  of  the  last  act.  If  so,  it  may  be  a  question  ivhether 
notwithstanding  the  decisions  mentioned  under  the  last  head  respecting  the 
presumption  in  fietvour  of  the  dates  which  instruments  purport  to  bear,  some 
extrinsic  evidence  ought  not  to  be  given  that  the  indorsements  were  reidly 
made  at  the  date  thereof,  or  at  least  before  the  time  of  limitation  had  lapsei 
See  the  observations  in  1  Taylor,  Evid.,  §§  623—629.  The  preponderance  of 
authority  is  at  present  against  the  admission  of  such  indorsements  without 
extrinsic  proof  of  the  date.  An  indorsement,  made  within  20  years,  of  the 
payment  of  interest  within  20  years,  is  sufficient  to  rebut  the  presumption, 
though  the  interest  accrued  beyond  20  years.  Sanders  v.  Meredith,  3  M.  & 
By.  116.  An  indorsement  on  a  note,  payable  after  demand,  of  the  payment 
of  interest  is  evidence  of  the  note  having  become  payable  by  a  demand 
having  been  made.    Brown  v.  Butherfordf  14  Ch.  D.  687,  C.  A. 

Pregumption  of  Property."]  Proof  of  the  possession  of  land,  or  of  the 
receipt  oi  rent  from  the  person  in  possession,  is  primd  facie  evidence  of 
seisin  in  fee.  Bee  post ,  tit.  Action  for  recovery  of  land.  The  owner  of  the  fee- 
siinple  is  presumed  to  have  a  right  to  the  minerals ;  but  that  presumption 
may  be  rebutted  by  non-enjoyment,  and  by  the  user  of  persons  not  the 
owners  of  the  soil.  Rowe  v.  Grenfel,  Ry.  &  M.  396  ;  Eowe  v.  Brenton,  8  B. 
&  C.  737.  Payment  of  a  small  unvaried  rent  for  a  long  series  of  years  [e.g, 
38]  to  the  lord  of  a  manor,  raises  the  presumption  that  the  rent  is  a  quit 
rentj  and  not  rent  service.  Doe  d.  Whtttick  v.  Johnson,  Qow,  173.  Sed  qa, 
see  Hardon  v.  Hesketh,  4  H.  &  N.  175  ;  28  L.  J.,  Ex.  137.  But  long-con- 
tinued payment  by  one  lord  of  a  manor  to  another  lord  is  not  presumptive 
evidence  that  one  manor  was  originally  part  of  the  other.  Anglesey y  ms,,  v. 
HatherUm,  Ld,,  10  M.  &  W.  218.  In  ejectment  for  a  mine,  a  former  re- 
covery in  trover  for  lead  dug  out  of  it  does  not  per  se  afford  evidence  of  the 
plaintiffs  then  possession  of  the  mine.  B.  N.  P.  102.  The  owners  of  contigu- 
ous houses  have  no  presumed  right  of  mutual  support.  It  must  be  claimed 
by  actual  or  impli(  d  grant  or  reservation.  2  Roll.  Ab.  564, 1.  50  ;  Partridge 
v.  Scott,  3  M.  &  AV^.  220  ;  and  see  Angus  v.  Dalton,  infra.  But  it  is  other- 
wise in  the  case  of  the  ownership  of  adioining  land  in  its  natural  state. 
Boll.  Ab.  supra,  and  cases  cited  in  Humphries  v.  Brogden,  infra.  So  where 
the  surface  and  the  subsoil  are  vested  in  different  owners,  the  presumption 
is  that  the  owner  of  the  suri'ace  has  a  right  to  the  support  of  the  suDsoil. 
Humphries  v.  Brogden,  12  Q.  B.  739,  and  iudgment.  Joid.  As  to  the  pre- 
sumption of  a  right  of  lateral  support  for  buildings,  see  Atigv^  v.  Dalton,  6 
Ap.  Ca.  740,  D.  P.  See  further  post,  tit.  Action  for  disturbance  of  right  of  sup- 
port. In  all  these  cases  the  presumption  ma^  be  displaced  or  reversed  by 
proof  of  express  covenants  between  the  parties,  or  by  implied  obligations 
arising  out  of  the  original  circumstances  under  which  the  property  became 
divided.     See  Richards  v.  Rose,  9  Exch.  218  ;  23  L.  J.,  Ex.  3. 

For  other  cases  of  presumed  ownership,  or  property,  see  further  the  heads 
Action  for  nuisance,  Trespass  to  land,  post. 

Presumption  of  Grafits,  <&c,]  Itisaruleofprescriptionthat'^^antiquityoftime 
justifies  all  titles  and  supposeth  the  best  beginning  the  law  can  give  them.'  So 
that  if  evidence  be  given,  after  long  enjoyment  of  property  to  the  exclusion  of 
others,  of  such  a  cnaracter  as  to  establish  that  it  was  dealt  with  as  of  right 
as  a  distinct  and  separate  property  in  a  manner  referable  to  a  possible  Iqgal 
origin,  it  is  presumed  that  the  enjoyment  in  the  manner  long  used  was  in 
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pursuance  of  such  an  origin,  which,  in  the  absence  of  proof  that  it  was 
modem,  is  deemed  to  have  taken  place  beyond  legal  memory."  Johngon  v. 
Barnes,  L.  R.,  7  C.  P.  592,  604,  per  cur, ;  L.  R.,  8  C.  P.  627,  Ex.  Ch.  Thus,  in- 
dependently  of  the  statute  2  &  3  WiU.  4,  c.  71,  for  shortening  the  time  of 
prescription,  evidence  of  the  adverse  enjoyment  of  an  easement  (as  of  lights 
or  a  way)  for  twenty  years  or  upwards,  unexplained,  is  held  to  afford  a  pre- 
sumption of  a  grant  or  other  lawful  title  to  enjoy  it.  Leiois  v.  Price,  2  Wms. 
Saund.  176  a  ;  Campbell  v.  Wilson,  3  East,  294 ;  Livett  v.  Wilson,  2  Bing. 
115,  post,  Action  for  disturbance  of  way.  The  uninterrupted  possession  of  a 
pew  for  36  years  afifoitls  a  presumption  of  title  by  faculty  or  otherwise. 
Kogers  v.  Brooks,  cited  1  T.  R.  431,  n.  So  the  use  for  over  40  years  of  a  sign- 
board attached  to  an  adjacent  house  is  evidence  of  a  grant  of  the  easement  to 
keep  it  there.  Moody  v.  Steggles,  12  Ch.  D.  261.  Exclusive  possession  of  a 
stream  of  water  in  any  particular  manner  for  20  years  is  presumptive  evi- 
dence of  right  in  the  party  enjoying  it  derived  from  a  grant,  or,  it  need  be, 
an  act  of  parliament  Beidey  v.  iShaw,  6  East,  215.  See  Masony,  HiU,  5  B. 
&  Ad.  1 ;  Magor  v.  Chadwick,  11  Ad.  &  E.  571  ;  Ivivn^y  v.  Stocker,  L.  R.,  1 
Ch.  396.  So  from  20  years'  enj  oy  ment  the  j  ury  may  presume  a  grant  of  the  right 
of  landing  nets  on  another's  ground  to  the  owners  of  a  fishery.  Gray  v.  Bond, 
2  B.  &  B.  667.  When  rights  of  common  and  estovers  have  been  enjoyed  for 
many  years  bv  the  freehold  tenants  of  a  manor,  and  also  by  the  inhabitants, 
the  latter  will  be  presumed  to  claim  through  the  former,  so  as  to  have  ac- 
quired a  legal  origm  for  the  right.  Warrick  v.  Queen^s  College,  Oxford,  L.  R., 
6  Ch.  716.  So  where  a  borough  corporation  had  by  prescription  a  several 
oyster  fisheiy  in  an  estuary,  and  the  free  inhabitants  of  ancient  tenements 
in  the  borough  from  time  immemorial,  without  interruption  and  claiming 
as  of  right,  exercised  the  privilege  of  dredging  for  oysters  without  stint 
during  a  portion  of  the  year,  it  was  held  that  the  ri^ht  of  the  corporation 
must  be  presumed  to  have  been  granted  to  them  subject  to  a  trust  or  con- 
dition in  favour  of  such  inhabitants  in  accordance  with  the  usage.  SaUash, 
Mayor  of,  v.  Goodman,  7  Ap.  Ca.  633,  D.  P.  In  order,  however,  to  establish 
the  presumption  of  a  grant  of  an  easement,  it  must  appear  that  the  enjoy- 
ment was  with  the  acquiescence  of  him  who  was  seised  of  an  estate  of  in- 
heritance ;  for  a  tenant  for  life  or  years  has  no  power  to  grant  such  right, 
except  as  against  himself.  Bright  v.  Walker,  1  C.  M.  &  £  219  ;  Daniel  v. 
North,  11  hsaBt,  372 ;  Barker  v.  Richardson,  4  B.  &  A.  579.  And  in  order  to 
make  the  enjoyment  evidence  as  against  a  reversioner,  tliere  must  be 
evidence  against  him  of  acquiescence  distinct  from  the  mere  enjoyment  of 
the  easement.  But,  if  the  easement  existed  previously  to  the  commence- 
ment of  the  tenancy,  the  fact  of  the  premises  having  been  for  a  long  time 
in  the  possession  oi  a  tenant  will  not  defeat  the  presumption  of  a  grant 
Cross  V.  Lewis,  2  B.  &  C.  686  ;  s&^post,  Action  for  disturbance  of  way ;  Proof 
of  Public  way.  As  to  presumption  of  a  grant  of  lateral  support  for  a  build- 
ing, see  Angus  v.  IkUton,  4  Q.  B.  D.  162,  C.  A. ;  6  Ap.  C^a.  740,  D,  P.  As 
to  presumed  grants  and  reservations  of  easements,  see  further  sub  tit  Actions 
for  obstruction  of  light  and  air,  and  for  disturbance  of  watercourse,  post. 

As  a  jury  will  be  at  liberty  to  negative  a  grant,  unless  some  probable 
evidence  of  one  is  laid  before  them,  the  title  by  lost  grant  cannot  always  be 
relied  on.  See  Norfolk,  Duke  of,  v.  Arbuthnot,  5  C.  P.  D.  390,  392.  The 
stat.  2  &  3  Will.  4,  c.  71,  while  on  the  one  hand  it  confers  a  new  title  by 
uninterrupted  enjoyments,  and  so  dispenses  with  the  necessity  of  presuming 
grants,  on  the  other  hand  enacts  (sect  6\  that  in  the  cases  therein  provided 
for  (that  is,  cases  of  easements  and  profits  k  prendre)  no  presumption  shall 
be  made  in  support  of  a  claim  on  proof  of  enjoyment  for  a  less  period  than 
the  number  of  years  specified  in  the  act 

Charters  and  grants  &om  the  Crown  may  be  presumed  from  length  of 
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poaaession  (as,  for  instance,  100  years)  not  merely  in  suits  between  privatt^ 
parties,  but  even  against  the  Crown  itself,  if  the  Crown  be  capable  of 
making  the  erant  Hully  Mayor  of,  vi  Homer,  Cowp.  102  ;  Jenkins  v, 
Harvey,  1  C.  M.  &  R.  877.  Even  where  there  is  no  person  competent  to 
make  an  indefeasible  grant,  an  act  of  parliament  may  be  presumed  m  favour 
of  very  long  user.  Lopez  v.  Andrew,  3  M.  &  Ry.  329,  n.  But  it  has  been 
said  that  "  no  judge  would  venture  to  direct  a  jury  that  they  could  affinn 
the  passing  of  an  act  of  parliament  within  the  last  250  years,  on  an  im- 
portant subject  of  general  interest,  of  which  no  vestige  can  be  found  on  the 
parliament  roUs  or  other  records,  or  in  the  history  of  the  country  :''  and 
the  court  accordingly  refused  to  presume  any  act  sanctioning  a  mode  of 
nominating  by  the  Crown  to  a  deanery,  which  was  shown  to  have  begun  in 
the  16th  century,  and  to  have  continued,  without  interruption,  for  the  last 
260  years.  R,  v.  S,  Petet^s,  Exeter,  12  Ad.  &  E.  512  ;  and  see  a  like  opinion 
expressed  in  Att.'Gen,  v.  Etoelme  Hospital,  17  Beav.  366 ;  22  L.  J.,  Ch.  846. 
See  also  ChiUon  v.  Corporation  of  London,  7  Ch.  D.  735.  See  also  cases  of 
presumption  arising  from  long  possession  mentioned  arguendo,  in  Tenny  v 
Jfnus,  10  Bing.  78  ;  Doe  d.  MuUU  v.  MUlett,  11  Q.  B.  1036  ;  Lym  v.  Reed, 
13  M.  &  W.  286.  Where  by  an  act  of  Will.  3  certain  corporation  land  was 
set  apart  for  a  burial  ground,  which  was  afterwards  consecrated ;  it  was 
held  that  a  conveyance  of  the  land  from  the  corporation  might  be  presumed. 
Camplfell  v.  Liverpool,  Mayor  of,  L.  R.,  9  Eq.  579. 

where  the  origin  of  the  possession  is  accounted  for  without  the  aid  of  a 
grant  or  conveyance,  and  it  is  consistent  with  the  fact  of  there  having  been 
no  conveyance,  it  requires  stronger  evidence  than  mere  possession  to  warrant 
a  jury  in  saying  that  any  conveyance  has  been  executeoL  Doed.  Fentoick  v. 
Reed,  5  B.  &  A.  232.  And  user  of  land  is  evidence  of  a  grant  thereof,  only 
where  the  user  would  otherwise  be  illegal ;  where  the  user  is  referable  to 
an  existing  easement  there  is  no  presumption  of  such  grant.  Lee  Conser- 
vancy Board  v.  Button,  12  Ch.  D.  383,  406,  409,  C.  A.  ;  6  Ap.  Ca,  686,  D.  P. 
Where  there  is  no  evidence  of  the  right  to  an  easement,  except  mere  user, 
without  any  trace  of  the  commencement  of  it,  it  is  evidence  of  a  title  by 
prescription  rather  than  by  grant  BUwett  v.  Tregonning,  3  Ad.  &  E.  564. 
A  Crown  ^rant  of  a  profit  d  prendre  to  the  inhabitants  of  a  parish,  thereby 
incorporating  them,  will  not  be  presumed  if  the  presumption  is  inconsistent 
with  the  past  and  existing  state  of  things,  and  there  is  no  trace  of  such  a 
corporation  having  existed.  Rivers,  Ld,,  v.  Adams,  3  Ex.  D.  361  ;  SaZtash, 
Mayor  of,  v.  Goodman,  7  Ap.  Ca.  633,  637.  And  it  seems  that  a  jury  ought 
not  to  he  encouraged  to  presume  a  Crown  grant  from  mere  user  in  favoiu* 
of  a  party,  who  might,  if  he  pleased,  have  produced  an  authentic  enrolment 
of  it,  which  was  shown  by  his  own  witnesses  to  be  in  existence  at  the  Tower. 
Brune  v.  Thompson,  4  Q.  B.  543.  Where  the  plaintiff  claimed,  on  an  inde- 
bitatus count,  a  toll  by  prescription,  and  proved  constant  perception  of  a 
fixed  amount,  which  the  jury  found  to  be  unreasonable ;  held,  that  the 
plaintiff  was  not  entitled  to  recover  at  all,  although  the  jury  found  what 
amount  would  have  been  reasonable.  S.  C.  As  to  presumption  of  fees, 
tolls,  &c,  being  payable  from  long-continued  payment  of  them,  see  the 
following  caaea—SKephard  v.  Payne,  12  C.  B.,  N.  S.  433  ;  31  L.  J.,  C.  P. 
297  ;  16  C.  B.,  N.  S.  132  ;  33  L.  J.,  C.  P.  158  ;  Bryant  v.  Foot,  L.  R.  2 
Q.  B.  16  ;  L.  R.,  3  Q.  B.  497, Ex.  Ch. ;  Lawrence  v.  Hitch,  Id.  521, Ex.  Ch.; 
Mills  V.  Mayor  of  Colchester,  L.  R.,  2  C.  P.  476  ;  L.  R.,  3  C.  P.  575  ;  Gann 
V.  Free  Fishers  of  WhOstahU,  11  H.  L.  C.  192  ;  35  L.  J.,  C.  P.  29 ;  Free 
Fishers  of  Whitstable  v.  Foreman,  L.  R.,  4  H.  L.  266. 

Mere  possession  of  a  lease  by  the  lessor,  with  the  seals  cut  off,  affords  no 
presumption  of  a  surrender  in  writing  under  the  Stat,  of  Frauds.  JDoe  d. 
CourtaU  V.  Thomas,  9  B.  &  C.  288. 
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Presumption  of  the  duration  of  life  and  survivorship.^  The  preBumption 
of  the  dnratdon  of  life  of  perBons  of  whom  no  account  can  be  given,  gene- 
rally ends  at  the  expiration  of  7  years  from  the  time  when  they  were  last 
known  to  be  living.  Per  Ld.  Ellenborough,  C.J.,  Doe  d.  George  v.  Jesson,  6 
East,  84;  Doe  d.  Lloyd  y.  Deahin,  4  B.  &  A.  433.  By  stot.  19  Car.  2, 
c.  11,  8.  1,  in  action  by  lessor  or  reversioner  for  the  recovery  of  lands 
granted  or  leased  for  lives,  or  for  years  determinable  on  Kves,  the  cestuis 
que  vie  shall  be  accounted  to  be  naturally  dead  if  they  shall  remain 
beyond  the  seas,  or  elsewhere  absent  themselves  within  the  realm,  by  the 
space  of  7  years  together,  and  no  sufficient  or  evident  proof  be  made  of  the 
lives  of  such  persons :  sect  4  provides  for  the  recovery  of  the  land  and 
mesne  profits  where  the  cestuis  que  vie  are  afterwards  shown  to  have  been 
living.  At  common  law,  proof  by  one  of  a  family,  that,  many  years  before, 
a  younger  brother  of  the  person  last  seised  had  gone  abroad,  that  the  repu- 
tation in  the  family  was  that  he  had  died  there,  and  that  the  witness  had 
never  heaiti  in  the  family  of  his  having  been  married,  is  presumptive  evi- 
dence of  his  death  without  issue.  Doe  d.  Banning  v.  Grimn,  15  East,  293. 
So  where  a  person  is  shown  to  have  been  in  existence  a  long  time  ago,  as 
100  years,  his  death  unmarried  and  without  issue  will  be  presumed  in 
the  absence  of  any  evidence  to  the  contrary.  Doe  d.  OldJiam  v.  Wolley,  8 
B.  &  C.  22;  Greaves  v.  Oreenicoodj  2  Ex.  D.  289,  C.  A.  But  in  shorter  periods 
(as  50  years)  inquiry  must  be  made  in  proper  quarters,  and  from  persons 
likely  to  know,  whether  the  missing  party  A.  has  been  heard  of.  Doe  d. 
France  v.  Andrews^  15  Q.  B.  756.  If  those  persons  say  that  they  have 
heard  of  A.,  the  onus  of  proof  is  shifted,  but  the  party  seeking  to  prove  A.'s 
death  mav  then  give  evidence  to  show  that  their  only  information  is  erro- 
neous, idmonds  v.  Prudential  Assur,  Co,,  2  Ap.  Ca.  487,  511,  614,  per 
Ld.  Blackburn.  Proof  that  a  person  sailed  in  a  ship  bound  for  the  West 
Indies,  2  or  3  years  ago,  and  that  the  ship  has  not  since  been  heard  of,  is 

Presumptive  evidence  that  the  person  is  dead  ;  but  the  precise  time  of  the 
eath,  if  material,  must  depend  upon  the  circumstances  of  the  case.  JVat- 
so^i  V.  King,  1  Stark.  121.  See  also  Doe  d.  Ld,  Ashburnham  v.  Michael^ 
17  Q.  B.  276  ;  20  L.  J.,  Q.  B.  480,  cited  pwt,  p.  56, 

The  fact  of  the  party  being  alive  or  dead  at  any  particular  period  within, 
or  at  the  end  of,  tlie  7  years  must  be  proved  by  the  party  asserting  that 
fact.  Doe  d.  Knight  v.  Nepean,  5  B.  &  Ad.  86  ;  2  M.  &  W.  894,  Ex.  Ch. ; 
In  re  Pheni's  Trusts,  post,  p.  41.  In  a  case  where  a  girl  of  16  ran  away  from 
her  father,  a  small  farmer,  and  was  never  heard  of  after  1814,  when  she  left 
England,  Shadwell,  V.-C,  refused  to  presume  in  1844,  that  she  had  die<l  in 
1821  ;  the  mere  fact  of  her  not  having  been  heard  of  since  1814  afforded  no 
inference  of  her  death  ;  for  the  circumstances  of  her  case  made  it  probable 
that  she  would  never  be  heard  of  by  her  relations.  Watson  v.  England,  14 
Sim.  28  ;  Dowley  v.  Winfield,  Id.  277  ;  Bowden  v.  Henderson,  2  Sm.  &  Giff. 
360.  In  the  cases  of  In  re  Beasney^s  Trusts,  L.  R.  7  Eq.  498,  and  In  re  Hen- 
derson's Trusts,  cited  Id,  499,  it  was  held  that  where  a  person  had  not 
applied  for  the  payment  of  an  annuity  which  he  had  previously  received, 
and  on  which  he  was  dependent  for  his  support,  there  was  evidence  of  his 
death  before  the  payment  became  due.  See  also  Hickman  v.  UpsaU,  L.  E. 
20  Eq.  136  ;  4  Ch.  D.  144. 

Presumptions  as  to  the  continuance  of  life  are  not  legal  presumptions, 
but  presumptions  of  fact  onlv,  depending  on  the  circumstances  of  eacn  case. 
Lapsley  v.  Grierson,  1  H.  L.  6.  498  ;  E,  v.  Lumley,  L.  R.,  1  C.  C.  196  ;  B,  v. 
JVilUhire,  6  Q.  B.  D.  366.  Where  N.,  bom  in  1829,  went  to  America  in 
1853,  and  frequently  wrote  home  till  August,  1858,  when  he  wrote  from  on 
board  an  American  wardship,  but  from  that  time  nothing  was  heard  about 
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him  except  that  he  was  entered  in  the  books  of  the  American  navy  aa 
having  deserted  on  the  16th  June,  1860,  while  on  leave,  Giffaid,  L.  J., 
refused  to  presume  that  N.  was  alive  on  the  6th  Jan.,  1861.  In  re  Phene^s 
TrustSf  L.  K,  5  Ch.  139  ;  accord.  In  re  Lewe^  Trusty  L.  R,  6  Ch.  356.  See 
also  In  re  Walker^  L.  R,  7  Ch.  120. 

Where  a  husband  and  wife  had  been  carried  o£f  the  deck  of  a  vessel  by 
the  same  wave,  it  was  held  that  there  was  no  inference  of  law  as  to  sur- 
vivorship from  the  different  sex,  age,  and  state  of  health  of  the  husband  and 
wife  ;  that  the  question  was,  from  beginning  to  end,  one  of  fact ;  and  the 
difference  in  strength,  age,  and  in  other  respects,  was  merely  matter  of 
evidence  for  the  jury.  Underwood  v.  Wing,  23  L.  J.,  Ch.  982  ;  4  D.  M.  & 
G.  633  ;  24  L.  J.,  Ch.  293  ;  affirm,  in  Wing  v.  Angrave,  8  H.  L.  C.  183  ;  30 
L.  J.,  Ch.  65  ;  Re  Green's  SetUement,  L.  R.,  1  £q.  289. 

See  further,  1  Dart's  Vendors  and  Purchasers,  5th  ed.,  pp.  340 — 344, 
where  all  the  cases  on  these  subjects  are  collected. 

A  presumption  which  juries  ought  to  make  is,  that  males  under  14  are 
incapable  of  sexual  intercourse.  The  period  of  gestation  is  also  presumed  to 
be  about  9  calendar  months.  The  exact  limits  of  variation  of  this  period 
are  not  very  clearly  settled  ;  so  that  if  there  were  any  circumstances  from 
which  an  unusually  short  or  long  period  of  gestation  might  be  inferred,  or 
if  it  were  necessary  to  ascertain  the  period  with  nicetv,  special  medical 
testimony  would  be  required.  The  subject  was  elaborately  discussed  in  the 
Gardiner  Peerage  case,  which  is  reported  separately  by  Le  Marchant.  In 
ordinary  cases  juries  would  be  directed  that  fruitful  intercourse  and  parturi- 
tion are  separated  by  a  period  not  varying  more  than  a  week  either  way 
from  that  above  mentioned. 

Presumption  in  favour  of  the  regularity  of  acts,  appointments,  etc.]  The 
legal  maxim  here  applicable  is  omnia  prcesumuntur  rite  et  solenniter  esse  acta, 
Wnere  a  feoffment  has  been  proved,  livery  of  seisin  may  be  presumed  after 
20  years,  if  possession  has  gone  along. with  the  feoffment;  Biden  v. 
Loveday,  cited  1  Vem.  196  ;  Mees  y,  Lloyd,  Wight w.  123  ;  but  a  less  time 
than  20  years  is  not  sufficient ;  Doe  d.  WiUdns  v.  Cleveland,  Ms.  of,  9  B.  & 
C.  864  ;  except  as  against  one  who  claims  under  it.  Doe  d.  Bowlandson  v. 
Wainwright,  5  Ad.  &  E.  520.  As  to  a  presumption  of  the  regularity  of 
acts  done  after  a  lapse  of  time  without  impeachment  of  them,  see  the 
observations  of  the  court  in  Williams  v.  Eyton,  2  H.  &  N.  771  ;  27  L.  J., 
Ex.  176  ;  S.  C.  on  error,  4  H.  &  N.  357  ;  28  L.  J.,  Ex.  146.  A  person  will 
not  be  presumed  to  have  committed  an  unlawful  act ;  therefore,  when 
performances  appneared  to  have  taken  place  at  a  theatre,  a  licence  was  pre- 
sumed in  an  action  against  a  performer  for  not  acting.  Eodwell  v.  Redge, 
1  C.  &  P.  220.  But  where  the  act  requiring  the  licence  directs  that  a 
notice  of  it  shall  be  painted  on  the  outside  of  the  house,  and  there  is  no 
such  notice,  it  will  be  presumed,  in  an  action  for  the  penalty,  that  there  is 
no  licence.  Gregory  v.  Tuffs,  6  C.  &  P.  271.  Generally  it  may  be  laid 
down  that  illegality  is  not  presumed  ;  per  Bay  ley,  B.,  in  Gleadow  v.  Atkin, 
1  Cr.  &  M.  418  ;  at  least  in  a  suit  inter  alios,  or  any  collateral  proceeding. 
See  Onu^  Probandi,  post,  p.  89.  So,  a  fact  may  be  presumed  from  the  regu- 
lar course  of  a  public  office ;  thus,  where  it  was  proved  that  the  custom- 
house would  not  permit  an  entry  to  be  made,  unless  there  had  been  endorse- 
ment on  a  licence,  it  was  held  (the  licence  being  lost)  that  from  this  entry 
the  endorsement  might  be  presumed.  Butler  v.  AUnutt,  1  Stark.  222.  So 
when  a  statute  enjoins  a  public  officer  to  make  an  entry  of  registration  of  a 
deed  when  brought  to  him  with  an  affidavit  of  certain  particulars,  it  must 
be  presumed  from  such  entry  being  made,  that  the  affidavit  was  left  with 
the  deed,  as  required  by  the  statute  ;  Waiddington  y,  Roberts,  L.  B.,  3  Q.  B. 
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579  ;  the  deed  in  this  case  was  a  composition  deed  under  the  Bankrantcy 
Act,  1861,  8.  192,  and  the  court  followed  GHndell  v.  Brendon,  6  C.  B.,  N.  S. 
698  ;  28  L.  J.,  C.  P.  333,  where  the  deed  was  a  bill  of  sale  ;  Gugen  v.  Sampson, 
4  F.  &  F.  974,  976,  cor.  ChanneU,  B.,  is  to  the  like  eflfect.  In  Mason  v. 
Wood,  1  C.  P.  D.  63,  the  court  declined  to  follow  these  cases,  on  the  ground 
apparently  that  the  statute  did  not  direct  the  officer  not  to  file  the  bill  of 
sale  without  the  affidavit.  In  the  case  of  the  post-office,  there  is  a  pre- 
sumption that  a  letter  properly  directed  and  posted  will  be  delivered  in  due 
course ;  see  British  <L  American  TeUgrapk  Go.  v.  ColsoUy  L.  R.,  6  Ex.  122, 
per  Bramwell,  B. ;  and  Stocken  v.  Colliny  7  M.  &  W.  515.  This  presump- 
tion is,  it  would  seem,  to  be  extended  to  postal  telegrams,  now  that  the 
inland  telegraphs  form  part  of  the  Government  postal  system. 

The  most  common  application  of  this  presumption  is  in  favour  of  the 
regular  appointment  uf  an  officer  in  the  execution  of  his  duty.  Thus,  the 
fact  of  a  person  acting  in  an  official  capacity  as  a  surrogate,  is  primd  facie 
evidence  that  he  is  duly  appointed,  ana  has  competent  authority.  i2.  v. 
Verdsty  3  Camp.  432.  So  of  other  public  officers ;  though  the  appointment 
must  be  in  wnting  ;  as  in  the  case  of  justices  of  the  peace,  constables,  &c. 
Berryman  v.  JVisCy  4  T.  R.  366  ;  Doe  d.  Davy  v.  Haddon,  3  Dougl.  310  ; 
Marshall  v.  Lamb,  5  Q.  B.  115.  So,  where  a  soldier  is  employed  in 
recruiting,  it  will  be  presumed  that  he  is  duly  *'  attested  soldier  "  within 
the  Mutiny  Act.  IVottm  v.  Gavin,  16  Q.  B.  48 ;  20  L.  J.,  Q.  B.  73.  See 
also  R.  V.  Hawkins,  10  East,  211.  So  in  the  case  of  a  constable  appointed 
by  commissioners  under  a  local  act  Butler  v.  Ford,  1  Cr.  &  M.  662.  And 
the  fact  is  evidence  even  in  his  own  favour.  S.  C.  So,  where  it  is 
necessary  to  prove  the  swearing  of  an  affidavit  before  a  commissioner  of  one 
of  the  superior  courts,  evidence  of  his  acting  as  such  is  sufficient.  R.  v. 
Howard,  1  M.  &  Rob.  187.  Similar  proof  of  a  party's  appointment  as 
vestry  clerk,  M^Gahey  v.  Alston,  2  M.  &  W.  206  ;  as  solicitor,  Berryman  v. 
JVise,  supra ;  as  overseer,  Gannell  v.  Curtis,  2  N.  C.  228  ;  Doe  d.  Bmoley  v. 
Baines,  b  Q.  B.  1037  ;  or  as  incumbent  of  a  living,  Radford  v.  M^Intoth,  3 
T.  R.  635  ; — has  been  held  sufficient.  But  in  all  these  cases  the  evidence  is 
only  presumptive,  and  may  be  rebutted,  when  the  regularity  of  the 
appointment  is  a  pertinent  inquiry. 

As  to  presumption  that  an  instrument  lost,  or  not  produced  on  notice,  is 
or  is  not  duly  stamped,  see  post,  tit.  Stamps — Effect  of  want  of  stamp ; 
Stamp,  tvlien  presumed. 

HEAR8AT. 

It  is  a  general  rule  of  evidence  that  declarations  of  persons  not  made  upon 
oath  are  inadmissible  evidence  of  the  fact  declared.  Spargo  v.  Brown,  9  B. 
&  C.  938.  Unless  it  be  by  way  of  admission  by  a  party  to  the  suit.  There- 
fore, hearsay  evidence,  which  "is  the  mere  repetition  of  such  declarations 
upon  the  oath  of  a  witness  who  heard  them,  is  excluded.  There  are, 
however,  certain  classes  of  cases  in  which  hearsay  is  on  various  grounds 
admissible. 

Hearsay  admissible  in  questions  of  Pedigree.']  In  questions  of  pedigree, 
the  oral  or  written  declarations  of  deceased  members  of  the  family  are 
admissible  to  prove  a  pedigree.  And  this  exception  is  founded  on  the 
obvious  difficulty  of  tracmg  descent  and  the  relationship  of  deceased  members 
of  families  by  any  other  evidence.  Thus,  declarations  of  deceased  parents 
are  admissible  to  prove  the  legitimacy  of  their  children.  So,  hearsay  is 
good  evidence  to  prove  who  is  a  person's  grandfather ;  when  he  married  ; 
what  children  he  had  ;  or  the  death  of  a  relation  beyond  sea,  &c.  B.  N. 
P.  294-5  ;  Bridget  v.  Huett,  2  F.  &  F.  35.    The  declarations  of  a  deceased 
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parent  and  another  relation  were  admitted  to  show  which  of  several 
children  bom  at  a  birth,  was  the  eldest  Per  Reynolds,  C  B.,  12  Yin.  Abr. 
247 ;  cited  4  Camp.  410.  Declarations  in  a  family,  descriptions  in  wills, 
inscriptions  npon  monuments,  in  bibles  or  other  books,  and  in  re^stry 
books,  are  all  admitted,  upon  the  principle  that  they  are  the  natural 
effusions  of  a  party  who  must  know  the  truth,  and  who  speaks  upon  an 
occasion  where  the  mind  stands  in  an  even  position,  without  any  temptation 
to  exceed  or  fall  short  of  it  Per  Lord  Eldon,  Whitelocke  v.  Baker,  13  Yes. 
514 ;  Higham  v.  Ridgvxiy,  10  East,  109  ;  Berkeley  Peerage  case,  4  Camp. 
418.  And  see  the  Slane  Peerage  case,  5  CI.  &  Fin.  23  ;  and  the  Vaux  Peer- 
age,  Ih,  526.  Entries  in  a  family  bible  are  admissible  in  evidence,  on  the 
ground  that  being  in  that  place  they  are  to  be  taken  as  assented  to  by 
those  having  the  custody  of  the  book  ;  proof  of  the  handwriting  of  the 
entries  is  therefore  immaterial.  Hubbard  v.  Lees,  L.  R.,  1  Ex.  255.  See 
also  Berkeley  Peerage  ease,  4  Camp.  421 ;  per  Lords  Ellen  borough  and 
Redesdale.  It  seems,  however,  that  in  the  case  of  any  other  book  the 
entries  must  be  proved  *to  have  been  made  by  a  member  of  the  family  ; 
Tracy  Peerage,  Hubback,  Evid.  of  Succession,  673  ;  or  that  they  have  been 
treated  by  a  relative  as  a  correct  family  memorial.  Hood  v.  Beaucfiamp,  8 
Sim.  26.  A  pedigree  which  has  long  hung  up  in  a  famil}-  mansion  is 
good  evidence  in  such  ca^s  ;  Goodright  d.  Stevens  v.  Moss,  2  Cowp.  594  ;  or 
a  marriage  certificate  kept  by  the  family  ;  Doe  d.  Jeixkins  v.  Davies,  10  Q. 

B.  314.  A  minute-book  of  a  visitation,  signed,  by  the  heads  of  the  family, 
has  been  admitted,  though  produced  from  a  private  library.  Pitton  v. 
Walker,  1  Stra.  162.  A  signed  pedigree  delivered  to  the  Heralds'  College 
by  virtue  of  a  commission  under  which  the  college  was  authorised  to  receive 
and  enrol  such  pedigrees  was  admitted.    Shrewsbury  Peerage  case,  7  H.  L. 

C.  19.  So,  a  paper  in  the  handwriting  of  a  deceased  member  of  the  family, 
purporting  to  give  a  genealogical  account  of  the  family,  was  held  admissible, 
though  never  made  public  by  the  writer,  erroneous  in  many  particulars, 
and  professing  to  be  founded  partly  on  hearsay.  Monkton  v.  Att,-Gen.,  2 
Russ.  &  Myl.  147.  So,  a  ring,  worn  publicly,  stating  the  date  of  the 
person's  death  whose  name  is  engraved  upon  it.  S.  C,  Id.  162.  So,  a 
description  of  a  party  as  "  daughter  and  neir,"  in  a  deed  signed  by  the 
party  so  described.  Doe  d.  Jenkins  v.  Davies,  supra;  SmiHi  v.  Tebbitt,  L.  R., 
1  P.  &  M.  354.  But  an  old  pedigree,  professing  on  the  face  of  it  to  be 
compiled  from  "registers,  wills,  monumental  inscriptions,  family  records, 
and  nistory,"  and  going  back  to  a  fabulous  date,  is  not  evidence,  though 
proved  to  be  signed  by  members  of  the  family,  except  so  far  as  it  relates  to 
persons  presumably  known  to  them,  or  respecting  whom  they  may  have 
obtained  information  from  other  members  of  the  family  ;  whether  the  mere 
recoanition  of  a  pedigree  by  a  deceased  ancestor  will  make  it  legitimate 
evidence  (except  agamst  claimants  under  him)  is  doubtful.  Davies  v. 
Lowndes,  5  N.  C.  161  ;  6  M.  &  Gr.  471,  512,  525,  &c.,  Ex.  Ch,  The  ground 
upon  which  the  inscription  on  a  tombstone,  or  a  tablet  in  a  church,  in 
admitted  is  that  it  is  presumed  to  have  been  put  there  by  a  member  of  the 
fiuuily  cognizant  of  the  facts,  and  whose  declaration  would  be  evidence  ;  Id, 
512,  per  Parke,  B. 

The  memoranda  of  a  parent  are  good  evidence  to  prove  the  time  of  the 
birth  of  a  child.  HerbeH  v.  Tuckal,  T.  Raym.  84,  cited  by  Lord  Ellen- 
borough  in  Roe  d.  Brune  v.  Rawlings,  7  East,  290.  But  the  declaration  of  a 
father  as  to  the  pkux  of  birth  of  a  son  was  considered  inadmissible,  as  being 
a  mere  Question  of  locality,  and  not  of  pedigree,  in  B.  v.  Erith,  8  East,  542. 
So,  in  fields  v.  Bmuher,  I  De  Q.  &  Sm.  40,  W  ilde,  C.  J.,  rejected,  upon  the 
trial  of  an  issue,  declarations  of  a  relation  as  to  the  port  of  England  from 
which  he  had  originally  come ;  but  on  moving  for  a  new  trial,  Knight- 
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Brace,  V.-C,  expressed  a  strong  opinion  in  favour  of  their  admissibility  in 
a  case  of  mere  genealogy,  and  with  a  view  to  identify  ancestors,  and  di8«> 
tinguished  R.  v.  Erith,  ante,  p.  43.  Accord. per  Kindersley,  V.-C,  in  Bauer  v. 
Mitf&rd,  7  W.  R.  570,  June,  1859 ;  and  declarations  of  a  party,  showing  that 
he  has  or  had  relations  living  at  A.,  have  been  admitted  to  identify  persons 
whose  existence  is  proved  aliunde.  Rishton  v.  Nesb^t,  2  M.  &  Rob.  554  ; 
Hood  V.  Beauchamp,  Hubback,  Evid.  of  Succession,  468,  cited  1  TayL  £vid., 
§  582.  The  declarations  of  a  party  as  to  his  own  illegitimacy,  or  place  of 
birth,  seem  inadmissible  except  against  himself,  or  tnose  claiming  under 
him  by  title  posterior  to  the  declaration.    R.  v.  Riskworih,  2  Q.  B.  476. 

Where  statements  contained  in  monumental  inscriptions,  and  declarations 
made  by  a  deceased  relation,  were  offered  in  evidence  upon  the  trial  of  an 
issue  out  of  Chancery  to  prove  the  ages  of  the  parties  referred  to,  Tindal, 
C.  J.,  rejected  the  evidence  ;  but  Lord  Brougham,  C,  after  argument,  ex- 
pressed a  very  strong  opinion  in  favour  of  it ;  and  aftenfi'ards  stated  that  he 
had  the  concurring  opinions  of  Littledale,  J.,  and  Parke,  J. ;  but,  the  suit 
being  compromised,  no  further  opinion  was  delivered.  Kidney  v.  Cockbum^ 
2  Russ.  &  Myl.  167.  An  inscription  on  a  tombstone,  stating  the  death  of  a 
party  at  the  age  of  90,  was  admitted  as  evidence  of  the  age.  Rider  v.  Mal- 
oone,  cor.  Littledale,  J.,  cited  Id.  pp.  169,  170.  For  other  cases  in  which 
inscriptions  on  monuments  have  been  adniitted  in  proof  of  pedigree,  see  1 
Taylor,  Evidence,  §  587,  and  Shrewsbury  Peerage,  7  H.  L.  C.  1.  So,  an  old 
tracing  from  an  effaced  monument  has  been  admitted.  Slaney  v.  Wade,  7 
Sim.  595.  A  bill  in  Chancery  by  a  father,  stating  his  pedigree,  was  admitted 
in  Taylor  v.  Cole,  7  T.  R.  3,  n. ;  but  this  is  contrary  to  the  resolution  of  the 
judges  in  the  Banbury  Peerage  case,  2  Selw.  N.  P.,  2nd  ed.  773,  and  to 
Boueau  v.  Rutlin,  2  Exch.  678.  An  answer  in  Chancery,  sworn  ante  litem 
motam,  seems  unexceptionable  as  evidence  of  pedi^e  incidentally  set  forth 
in  it ;  but  in  the  Wharton  Peerage  case,  12  CI.  &  Fm.  295,  an  answer,  sworn 
but  not  filed,  was  rejected  as  evidence  of  pedigree.  The  recital  in  a  family 
conveyance  by  a  trustee,  is  evidence  of  parentage.  Slaney  y.  Wade,  supra. 
So  an  old  and  cancelled  will  has  been  allowed  as  evidence  of  the  existence 
and  relative  ages  of  certain  deceased  meml>er8  of  the  family  from  whom 
both  parties  derived  title.  Doe  d.  Johnson  v.  Pembroke,  Earl  of,  1 1  East, 
504.  The  probate  of  a  will  is  not  primary  evidence  for  this  purpose.  Doe 
d.  Wild  V.  (h-merod,  1  M.  &  Rob.  466  ;  Dike  v.  Polhill,  1  Ld.  Raym.  744. 
The  will  itself  and  signature  of  the  testator  must  be  proved,  unless  the  age 
of  the  document  or  other  circumstances  dispense  with  such  proof  ;  it  is  said, 
however,  that  the  '*  ledger  book  "  or  **  original  rolls  "  of  the  Ecclesiastical 
Court,  containing  an  enrolment  of  the  will,  are  admissible  evidence  to 
prove  relationship.     B.  N.  P.  246. 

It  is  not  necessary  that  the  declarations  should  be  contemporaneous  with 
the  facts  declared  :  thus,  a  person's  declaration,  that  his  grandmother's 
maiden  name  was  A.  B.  is  admissible.  Per  Ld.  Brougham,  C.,  Monkton  v. 
Att.'Oen.  2  Russ.  &  Myl.  158.  Nor  is  it  necessary  that  the  fact  declared 
should  be  in  the  personal  knowledge  of  the  declarant ;  thus,  the  declaration 
of  A.  as  to  what  ne  heard  from  B.  is  admissible,  if  botli  be  relations.  S.  C. 
Id.  165. 

Declarations  of  the  kind  above  described  are  strictly  admissible  only  in 
inquiries  relating  to  descent  or  relationship,  or  in  tracing  the  devolution  of 
property.  In  proving  recent  events,  such  as  the  place  of  birth,  age,  death, 
&c.,  of  a  person,  where  that  fact  is  directly  in  issue,  stricter  proof  may  be 
reasonably  required.  The  poor  law  cases,  such  as  R.  v.  Krith,  &c.,  ante, 
p.  43,  are  for  this  reason  not  cogent  authorities  in  cases  of  pedigree.  In 
peerage  cases,  also,  unusually  strict  evidence  is  exacted. 

General  reputation  is  good  evidenci^  in  pedigree  cases,  e.  g.,  of  heirship ; 
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Bridger  v.  Huett,  2  F.  &  F.  35 ;  of  marriage,  Evam  v.  Morgan,  2  C.  &  J. 
463 ;  Shedden  v.  Patrick,  2  Sw.  &  Tr.  170  ;  30  L.  J.,  P.  M.  &  A.  217  ; 
CampheU  v.  CampbeU,  L.  R.,  1  H.  L.  Sc.  201,  per  Ld.  Cranworth  ;  but  if  it 
appeal's  on  cross-examinatiou  or  otherwise  that  the  witness  is  speaking  of 
evidence  given  him  by  some  individual,  even  as  to  general  reputation,  the 
evidence  ceases  to  be  admissible.    SJiedden  v.  Patrick,  supra. 

Hearsay,  of  what  persons,  admissible  in  questions  of  pedigree.']  The  hearsay 
must  be  from  persons  having  such  a  connection  by  blood  or  marriage  with 
the  party  to  whom  it  relates,  that  it  is  natural  and  likely,  from  their 
domestic  habits  and  connections,  that  they  are  speaking  the  truth,  and  are 
not  mistaken.  Per  Lord  Eldon,  C,  WkitdocJce  v.  Baker,  13  Ves.  514.  De- 
clarations by  a  deceased  person  as  to  her  own  legitimacy  are  evidence. 
Procur.-Oen,  v.  JViUiams,  31  L.  J.,  P.  M.  &  A.  157.  So  by  a  deceased  hus- 
band as  to  the  legitimacy  of  his  ^\dfe,  and  as  to  the  pedim^e  of  her  family, 
are  evidence.  Voules  v.  Young,  13  Ves.  148;  Doe  d.  North^y  v.  Harcey, 
Ry.  &  M.  297.  So  the  declaration  of  a  wife  as  to  her  husband *s  family. 
Skrewsbury  Peerage,  7  H.  L.  C.  1.  But  not  the  declarations  of  her  father. 
S.  C.  Nor  the  declarations  of  illegitimate  relations.  Doe  d.  Bamford  v. 
Barton,  2  M.  &  Rob.  28  ;  Origpin  v.  Doglioni,  3  Sw.  &  Tr.  44  ;  32  L.  J.,  P. 
M.  &  A.  109.  The  declarations  of  servants  and  intimate  acquaintance  are 
not  admissible.  Johnson  v.  Lawson,  2  Bing.  86  ;  S.  C,  9  B.  Moore,  183. 
The  declarations  of  a  deceased  person,  as  to  the  fact  of  his  own  marriage, 
are  evidence.  B.  N.  P.  112  ;  i?.  v.  Bramley,  6  T.  R.  330.  The  declarations 
of  a  deceased  mother  as  to  the  non-access  of  her  husband,  are  not  evidence  ; 
on  grounds  of  policy.  R,  v.  Luffe,  8  East,  193  ;  Goodright  d.  Stevens  v. 
Moss,  Cowp.  594.  But  where  the  non-access  is  admitted  or  established,  her 
declarations  may  be  proof  of  paternity.  Legge  v.  Edmonds,  25  L.  J.,  Ch. 
125.  See  further ^«f,  Action  for  recovery  of  iand  hy  Imr-at-law ;  Defence; 
Proof  of  illegitimacy.  Before  any  such  declaration  can  be  admitted  in  evi- 
dence the  relationship  of  the  declarant  by  blood  or  marriage  must  be  esta- 
blished by  some  proof  independent  of  the  declaration  itself ;  it  is  the  duty 
of  the  judge  to  decide  whetner  this  relationship  is  proved  ;  slight  evidence 
will,  however,  be  sufficient ;  Plant  v.  Taylor,  7  H.  &  N.  237  ;  31  L.  J.,  Ex. 
289  ;  Smith  v.  Tebhitt,  L.  R.,  1  P.  &  M.  354. 

Old  depositions  in  a  suit,  purporting  on  the  face  of  them  to  be  made  by- 
relations,  but  not  proved  aliunde  to  have  been  so  made,  were  not  held  evi- 
dence in  the  Banbury  Peerage  case,  2  Selw.  N.  P.  2nd  ed.  773 ;  Accord. 
Davies  v.  Morgan,  1  C.  &  J.  591 ;  but  see  Freeman  v.  Phillipps,  4  M.  &  S. 
486,  cited  post,  p.  49,  where  the  antiquity  of  the  depositions  was  held  to 
dispense  with  such  extrinsic  proof.  Although  it  is  necessary  to  give  evidence 
dehors  to  connect  the  persons  making  them  with  the  family,  yet  where  the 
question  is  whether  A.  be  related  to  C,  the  declarations  of  6.,  who  is  proved 
to  have  been  related  to  A.,  are  evidence  to  prove  C.  related  to  A.,  without 
evidence  deAor«  to  show  B.  related  to  C.  Afonktony.  Att-Gen.,  2  Russ.  & 
MyL  156.  When  the  judge  has  decided  that  the  evidence  is  sufficient,  he 
may  receive  the  declaration,  although  the  fact  of  relationship  is  the  very 
point  in  issue  in  the  cause  ;  Doe  d.  Jenkins  v.  Davies,  10  Q.  B.  314  ;  and  he 
IS  not  bound  to  hear  evidence  on  the  voir  dire  to  rebut  the  evidence  of  rela- 
tionship. Hitchins  v.  Eardley,  L.  R.,  2  P.  &  M.  248.  It  is  no  objection  that 
the  person  who  made  the  declaration  stood  in  pari  casu  with  the  person 
tendering  it  in  evidence ;  Monkton  v.  Att.-Qcn.,  2  Russ.  &  Myl.  159.  In  a 
claim  of  peerage  a  widow  was  admitted  to  prove  declarations  of  her  deceased 
husband  in  support  of  her  son's  title,  though  the  husband,  if  living,  would 
have  had  the  right  which  the  declarations  went  to  establish.  Cited  by 
Abbott,  C.  J.,  in  Doe  d.  Tilman  v.  Tarver,  Ry.  &  M.  141.    So  declarations 
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are  admissible,  thougli  they  tend  to  show  the  declarant's  own  title  at  the 
time,  provided  there  was  then  no  lis  mota,  S.  C. ;  Doe  d.  Jenkins  v.  Davies, 
ant^,  p.  45  ;  but  in  Plant  v.  Taylor,  ante,  p.  46,  it  was  doubted  whether  a  de- 
claration by  a  person  obviously  in  his  own  interest  ought  to  be  received.  A 
deposition  of  a  deceased  relative  taken  on  a  commission  of  inquiry  as  to 
the  next  of  kin  of  a  lunatic,  is  admissible  to  establish  the  title  of  the 
lunatic's  heir  at  law.     Gee  v.  If^ard,  7  K  &  B.  509. 

The  relative,  whose  declarations  are  offered,  must  be  proved  to  be  dead, 
before  they  can  be  adititted  in  evidence.  Butler  y.  Mountgarret,  Vt,,  7  H. 
L.  C.  633.  Unless,  indeed,  from  the  circumstances,  his  death  may  be  pre* 
sumed,  vide  ante,  p.  40. 

Hearsay  in  questions  of  pedigree  post  litem  inotam.']  If  the  deolarations 
were  made  after  a  controversy  has  arisen  with  regard  to  the  point  in  ques- 
tion, they  are  inadmissible.  Berkeley  Peerage,  4  Camp.  401.  It  is  not 
necessary,  in  order  to  exclude  the  evidence,  to  show  that  the  controversy 
was  known  to  the  person  making  the  declaration.  J6. 417  ;  Beilly  v.  Fitz- 
gerald, 6  Ir.  Eq.  Rep.  348  ;  Sh4sdden  v.  Patrick,  2  Sw.  &  Tr.  170  ;  30  L.  J., 
F.  M.  &  A.  217.  Tne  declaration  may  be  admissible  though  made  from  in- 
terested motives,  and  in  order  to  prevent /w^ur«  controversy.  Berkeley  Peer- 
age, 4  Camp.  418.  The  term  controversy  must  not  be  understood  as  neces- 
sarily signiiying  an  existing  suit,  Monkton  v.  Att.-Gen.,  2  Buss.  &  Myl.  161  ; 
Butler  V.  Mountgarret,  Vt.,  supra;  Frederick  v.  Att.-Gen,,  L.  R.,  3  P.  &  M.  270. 
Nor  a  suit  for  the  same  tmrpose  as  the  suit  or  proceeding  in  which  the 
evidence  is  offered.  BerkeUy  Peerage,  supra;  Sussex  Peerage,  11  CI.  & 
Fin.  85  ;  see  Shrewthnry  Peerage,  7  H.  L.  C.  1 ;  and  Davies  v.  Lowndes^  6  M. 
&  Gr.  471,  Ex.  Ch. 

Hearsay  admissible  to  prove  public  rights,']  Another  exception  to  the  rule 
which  excludes  hearsay  evidence  is  where  the  question  relates  to  matters  of 
public  or  general  interest.  The  term  "  interest "  here  means  pecuniary 
interest,  or  some  interest  by  which  the  legal  rights  or  liabilities  ofa  class  of 
the  community  are  affected  ;  and  the  grounds  of  admissibility  are, — ^because 
the  origin  of  such  rights  is  generally  ancient  and  obscure,  and  consequently 
incapable  of  direct  proof ; — ^because  in  local  matters  all  persons  living  in  the 
neignbourhood,  and  interested  in  them,  are  likely  to  be  conversant  with 
them  ; — because  common  rights  are  naturally  the  subject  of  common  and 
public  conversation,  in  the  course  of  which,  statements  are  made,  which  un- 
contradicted, are  likely  to  be  true  ;  and  thus  a  trustworthy  reputation  may 
arise  from  the  concurrence  of  many  unconnected  with  each  other,  and  in- 
terested in  investigating  the  truth.  Per  Ld.  Campbell,  in  R,  v.  Bedford- 
shire, 4  E.  &  B.  541-2  ;  24  L.  J.,Q.  B.  81.  It  will  be  seen  from  the  following 
illustrations  of  the  rule  that  all  the  grounds  above  enumerated  need  not 
exist  in  order  to  justify  the  reception  of  hearsay ;  and  that,  in  some  instances, 
other  grounds  may  be  adduced  in  favour  of  it. 

Common  reputation  is  admissible  to  prove  not  onlv  public  or  general 
lights  (Berkel^  Peerage,  4  Camp.  415 ;  Weeks  v.  Sparke,  1  M.  &  ».  686 ; 
Morewood  v.  Wood,  14  East,  329) ;  but  also  rights  affecting  a  number  of 
persons,  and  therefore  in  the  nature  of  public  rights,  as  a  manorial  custom  ; 
Venn  d.  Goodioin  v.  Spray,  1  T.  R  466  ;  or  the  extent  of  a  manor  ;  Doe  d. 
Padwick  v.  Skinner,  3  Exch.  84  ;  or  a  reputed  manor  which  once  existed  ; 
Doe  d.  Molesiporth  v.  SUeman,  9  Q.  iS,  298 ;  or  common  by  cause  of 
vicinage  ;  Pritchard  v.  Powell,  10  Q.  B.  589 ;  or  a  custom  in  a  borough  to 
exclude  foreigners ;  semh,  Davies  v.  Morpan,  1  C.  &  J.  587  ;  or  the  bound- 
aries between  parishes  or  manors  ;  Ntcholls  v.  Parker,  14  East,  331,  n. ;  a 
parish  modus ;  Weeks  v.  Sparks,  1  M.  &  S.  691 ;  White  v.  Lisle,  4  Madd. 
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215;  or  parochial  chapelry;  Garr  v.  Mostyn,  5  Exch.  69  ;  a  toll  traverse  ; 
Brett  V.  Bealesy  M.  &  M.  416  ;  a  ferry  ;  Pirn  v.  Curell,  6  M.  &  W.  234  ;  a 
county  bridge  ;  R.  v.  Bedfordshire,  4  E.  &  B.  535  ;  24  L.  J.,  Q.  B.  81  ;  a 
several  fishery  ;  NeiU  v.  Duke  of  Devonshire,  8  Ap.  Ca.  135,  D.  P. ;  or  a  right 
of  freewarren  bv  prescription  over  an  entire  manor,  including  demesne  and 
tenemental  lands ;  Carnarvon,  EL  of,  v.  Villebois,  13  M.  &  W.  313.  There- 
fore the  declaration  of  deceased  copyholders ;  or  a  saving  of  the  right  in  a 
private  act  for  inclosure,  inter  alia,  of  copyholders'  common  rights ;  or  a 
verdict  and  judgment  against  a  copyholder,  are  all  evidence  of  such  a  right 
of  freewarren.  o.  C,  Id,  A  deed  oetween  the  lord  and  certain  copyholders, 
ratifying  customs  claimed  by  the  latter  in  consideration  of  a  payment  to  the 
lord,  is  evidence  as  against  other  copyholders  where  they  set  up  a  general 
custom  negatived  by  the  deed.  Semb.  Analesey,  Ms,  of,  v.  Hatherton,  Ld,,  10 
M.  &  W.  218.  A  customary  heriot  payable  bv  a  freeholder  of  a  manor,  may 
be  proved  by  presentments  and  payments  of  heriots  by  other  ^eeholders  of 
the  manor.  DamereU  v  Protheroe,  10  Q.  B.  20.  Beputation  is  admissible 
to  prove  the  prescriptive  liability  of  certain  landowners  to  repair  a  county 
bridge  ;  for  it  is  a  matter  of  public  interest,  though  private  interests  are  also 
involved.  R,  y. Bedfordshire,  swpra;  overruling  R,  v.lVavertree,  2  M.  &  Rob. 
353. 

But  to  prove  a  prescriptive  right,  strictly  private,  such  evidence  is  not 
admissible  ;  Morewood  v.  JVood,  14  East,  327  ;  Richards  v.  Bassett,  10  B.  & 
C.  663 ;  and  IVeeks  v.  Spcn-ke,  1  M.  &  S.  687,  where  it  was  allowed  in 
support  of  a  claim  of  a  prescriptive  right  for  the  plaintiff,  owner  of  a  certain 
estate,  to  abridge  by  tillage  the  rights  of  common  appurtenant  claimed  by 
the  defendant  and  many  others,  is  overruled  by  Dunraven,  El,  of,  v. 
Llewellyn,  15  Q.  B.  791 ;  19  L.  J.,  Q.  B.  388,  Ex.  CL  ;  and  see  Pritchard  v. 
Powell,  supra.  So,  reputation  as  to  the  exemption  of  the  sheriff  of  a  county 
from  the  performance  of  a  public  duty,  viz.,  the  execution  of  crimimds,  was 
rejected  in  R,  v.  Antrchus,  2  Ad.  &  E.  793.  But  where  the  boundary  of  a 
tenement  and  a  hamlet  are  proved  to  coincide,  then  evidence  of  reputation 
as  to  the  bounds  of  the  latter  is  legitimate  evidence  of  the  former.  Thomas 
V.  Jenkins,  6  Ad.  &  E.  525. 

On  a  question  whether  a  certain  road  was  a  highway,  a  copperplate  map 
was  produced,  in  which  it  was  so  described ;  it  purported  to  have  been 
taken  by  the  direction  of  the  churchwardens,  and  proof  was  offered  that  it 
was  generally  received  in  the  parish  as  an  authentic  map  ;  but  Lord  Kenyon 
rejected  the  evidence.  Pollard  v.  Scott.  Peake,  18.  So  the  production  of 
an  old  printed  map  of  a  county  from  the  custody  of  a  county  magistrate, 
who  had  it  some  years  in  his  possession,  does  not  make  it  admissible  to 
prove  the  bounds  of  the  county.  Hammond  v.  Bradstreet,  10  Exch.  390  ; 
23  L.  J.,  Ex.  332,  Ex.  Ch.  It  should  seem,  however,  that  if  such  a  map  had 
been  supported  by  proof  of  its  compilation  by  persons  having  particular  means 
of  knowledge  of  the  bounds,  or  had  been  in  some  way  sanctioned  publicly  as 
authentic,  it  might  have  been  admissible  as  reputation ;  otherwise  there  is 
no  reason  for  attaching  more  value  to  an  engraved  map  than  to  a  printed 
book  as  evidence  of  its  contents  ;  nor  does  tne  current  use  of  it  by  those 
who  reside  in  the  district  delineated  in  it  imply  an  assent  to  all  its  details. 
The  tithe  commission  maps  are  not,  under  6  &  7  WilL  4,  c.  71,  s.  64, 
evidence  as  to  the  boundary  of  land  in  the  case  of  disputed  title.  WUher- 
force  V.  Hearfield,  5  Ch.  D.  709.  An  old  map  commonly  used  at  a  manor 
court  to  define  the  limits  of  copyholds,  is  not  evidence  of  a  highway,  though 
ways  may  be  indicated  upon  it ;  especially  if  it  does  not  purport  to  describe 
them  as  public  ways.    Pipe  v.  Fulcher,  1  E.  &  E.  Ill ;  28  L.  J.,  Q.  B.  12. 

A  public  meeting  called  for  the  purpose  of  considering  about  repairing  a 
way,  at  which  several  present  signed  a  paper  stating  that  it  was  not  a  puDiic 
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way,  is  evidence,  though  slight,  against  the  right    Barraclough  v.  Johnsorij 

5  Ad.  &  E.  d9.  Even  where  general  reputation  is  evidence,  yet  the  tradi- 
tion of  a  particular  fact  is  not ;  as  that  a  house  once  stood  in  a  particular 
spot.  Ireland  v.  Pawell,  Peake,  Evid.  15.  Nor  is  reputation  admissible 
evidence  of  a  farm  modus.  Pritchett  v.  Honsybomey  1  Y.  &  J.  135.  Where 
a  question  of  public  way  was  in  issue,  the  declarations  of  a  deceased  occu- 
pier of  land  made  whilst  planting  a  tree,  stating  that  he  planted  it  to  show 
the  boundary  of  the  road,  are  not  evidence  of  the  public  right,  for  it  is  not 
a  statement  of  general  reputation  but  of  a  particular  fact  R.  v.  Bliss^  7 
Ad.  &  E.  550.  The  declarations  of  a  deceased  lord  of  the  manor  as  to  the 
extent  of  the  waste  are  not  evidence  in  extension  of  it.  Crease  v.  Barrett^ 
1  C.  M.  &  B..  919.  Where  the  question  was,  whether  a  place  was  within 
the  limits  of  a  hundred,  ancient  entries  of  orders  of  justices  in  sessions, 
stating  the  place  to  be  within  such  limits,  were  held  to  be  evidence  of  repu- 
tation, though  the  justices  were  not  proved  to  have  been  resident  within 
the  hundred  or  county.  NexccastlSy  Dk,  of,  v.  Broxtowe,  4  B.  &  Ad.  273.  So 
the  question  being  whether  certain  land  is  in  the  parish  of  A.  or  B.,  ancient 
leases,  in  which  they  are  described  as  lying  in  parish  B.,  are  evidence  that 
the  land  is  in  that  parish.  Flaxton  v.  Dare,  10  B.  &  C.  17.  In  assumpsit 
for  tolls  by  a  lessee  of  the  corporation  of  Cambridge,  an  old  deed  of  compo- 
sition between  it  and  the  University,  recognising  the  ri^ht,  was  admitted 
in  behalf  of  the  plaintiff,  though  not  proved  to  have  been  acted  upon. 
Brett  V.  BealeSy  M.  &  M.  416,  Alit^  of  a  mere  award,  not  proved  to  have 
been  acquiesced  in.  S.  C.  So  an  award  inter  alios  is  not  evidence,  as 
reputation,  of  the  boundary  of  a  parish  and  county.     Evans  v.  Rees,  10  Ad. 

6  E.  151  ;  Wentnan  v.  Mackenxu,  5  E.  &  B.  447.  The  finding  of  a  jury, 
under  a  commission  duly  issued  out  of  the  duchy  court  of  Lancaster  on  the 
petition  of  the  parties  to  ascertain  the  bounds  of  adjoining  manors,  is 
evidence  of  such  oounds.  Brisco  v.  Lomax,  8  Ad.  &  E.  198.  But  an  inter- 
locutory order  of  the  same  court,  containing  only  a  provisional  arrangement 
between  the  parties,  is  not  evidence  of  reputation.  Pirn  v.  Curell,  6  M.  & 
W.  234.  Generally,  a  verdict,  and  judgment  thereon,  in  a  matter  in 
which  reputation  is  admissible  evidence,  is  also  admissible  ;  so  of  a  decree, 
or  inquest  of  office  lawfully  authorised.  See  post,  Effect  of  documentary 
evidence.  Reputation  alone  is  said  to  be  evidence  of  the  existence  of  a 
manor.  Steel  v.  Prickett,  2  Stark.  463  ;  but  it  seems  that  some  foundation 
should  be  laid  by  proof  of  acts  done,  as  holding  courts,  &c. ;  and  the  pro- 
duction of  a  deputation  to  kill  game  is  not  of  itself  sufficient  proof  even  of 
a  colourable  title  to  a  real  manor ;  Bxuthworth  v.  Craven,  McCl.  &  Y.  417  ; 
for  the  lord  of  a  mere  reputed  manor  may  grant  one. 

The  rule  with  i^gard  to  the  practice  from  whom  the  declarations  proceed 
has  been  thus  laid  down :  In  cases  of  rights  or  customs  which  are  not, 
strictly  speaking,  public,  but  are  of  a  general  nature  and  concern  a  mul- 
titude of  persons  (as  in  questions  with  respect  to  boundaries  and  customs 
of  particular  districts),  it  seems  that  hearsay  evidence  is  not  admit^sible, 
unless  it  be  derived  from  persons  conversant  with  the  neighbourhood.  On 
the  other  hand,  actual  inhabitancy  in  the  place,  the  boundaries  of  which 
are  in  dispute,  is  unnecessary.  But  where  the  right  is  strictly  public  (a 
claim  of  liighway,  for  instance),  in  which  all  the  king's  subjects  are 
interested,  it  is  difficult  to  say  that  there  ought  to  be  any  such  limitation. 
In  a  matter  in  which  all  are  concerned,  reputation  from  any  one  appears 
to  be  receivable,  but  almost  worthless  unless  it  came  from  persons  who  are 
shown  to  havescmie  means  of  knowledge,  as  by  living  in  the  neighbourhood, 
orfreouently  using  the  road  in  dispute.  Per  Parke,  B.,  in  Crease  v.  Barrett, 
1  C.  M.  &  B.  919  ;  Doe  d.  Moles  worth  v.  Sleeman,  9  Q.  B.  301,  per  cur.  Thus, 
a  document  purporting  to  be  a  decree  of  certain  persons,  the  Loi-d  Treasurer 
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and  Chancellor  of  the  Exchequer,  &c.,  who  had  no  authority  as  a  court,  was 
held  U)  be  inadmissible  evidence  as  reputation  on  a  question  whether  the 
city  of  Chester,  before  it  was  a  made  a  county  itself,  formed  a  part  of  the 
county  palatinate,  because  those  personages  had  from  their  situations  no 
peculiar  knowledge  of  the  facts.  Rogers  v.  Wood,  2  B.  &  Ad.  245.  So 
the  answers  of  the  tenants  of  a  manor  to  an  old  commission  of  survey 
issued  by  tlie  lord,  finding  the  bounds  of  a  manor  and  his  right  to  tcrecK, 
are  evidence  of  the  former,  but  not  of  the  latter,  they  having  no  peculiar 
means  of  knowledge,  and  the  lord's  title  to  such  a  franchise  not  being  a 
matter  of  public  concern.  Talbot  v.  Levns,  1  C.  M.  &  K.  496.  Such  a  claim 
of  wreck  is  one  affecting  only  the  intei'est  of  the  Crown,  and  not  the 
tenants  ;  and  the  case  differs  m  that  respect  from  a  right  of  freewarren  in 
Carnarvon,  El.  of,  v.  Villebois,  13  M.  &  W.  313. 

Ancient  answers  of  the  customary  tenants  of  a  manor,  stating  the  rights 
of  the  lord  of  the  manor  to  all  mines  ^'ithin  it,  are  evidence  even  against 
the  freeholders,  for  this  claim  affects  all  the  tenants.  Crease  v.  Barrett, 
ante,  p.  48.  As  to  the  admissibility  of  inquisitions  and  surveys,  as  evidence 
of  reputation,  see  post,  Effect  of  Inquisitions,  dx.  Declarations  of  old  persons 
concerning  the  boundaries  of  parishes  and  manors  have  been  admitted  in 
evidence,  though  they  were  parishioners  and  claimed  right  of  common  on 
the  wastes  which  their  declarations  had  a  tendency  to  enlarge.  Nicholls  v. 
Parker,  14  East,  331  ;  PlaxUm  v.  Dare,  10  B.  &  C.  19.  See  also  R.  v. 
Mytton,  2  E.  &  E.  557;  S.  C.  sub.  nom.  Mytton  v.  Thombury,  29  L.  J.,  M.  C. 
109,  post,  p.  97.  So,  declarations  on  a  question  of  parochial  modus  were 
received,  though  the  deceased  was  a  parishioner,  and  liable  to  pay  tithe. 
Harwood  v.  Svms,  Wightw.  112 ;  DeacU  v.  Hancock,  M'CleL  85;  S.C.,  13 
Price,  226.  So,  a  written  declaration  of  a  deceased  corporator  was  con- 
sidered to  be  evidence  in  support  of  a  custom  to  exclude  foreigners.  Davies 
V.  Morgan,  1  C.  &  J.  587. 

In  order  to  the  admission  of  e^ddence  of  reputation,  it  is  not  necessary 
that  the  fact  of  user  should  be  shown :  Crease  v.  Barrett,  supra;  although 
there  are  cases  in  which  it  has  been  so  considered ;  see  Weeks  v.  Sparks,  1 
M.  &  S.  686;  Bushworth  v.  Craven,  M*C1.  &  Y.  417;  and  it  is  obvious 
that  such  evidence  without  user  will  be  of  little  weight. 

Such  declarations,  as  in  questions  of  pedigree  {vii&  ante,  p.  46),  must  not 
have  been  made  post  litem  motam.  R.  v.  Cotton,  3  Camp.  444.  But  where^ 
'  in  a  suit  as  to  the  custom  of  a  manor,  depositions  in  a  former  suit  reLitive 
to  a  custom  of  the  same  manor  were  offered  in  evidence,  it  was  held  no 
objection  that  the  depositions  taken  in  the  former  suit  were  post  litem 
motam,  if  the  two  suits  were  not  upon  the  same  custom ;  and  where  the 
former  suit  was  very  ancient,  it  was  neld  unnecessary  to  prove  by  intrinsic 
evidence  that  the  witnesses  who  made  the  depositions  were  in  the  situation 
in  which  they  professed  to  stand,  or  that  they  had  the  means  of  becoming 
acquainted  with  the  customs  of  the  manor.  Freeman  v.  Phillipps,  4 
M.  &  S.  486 ;  but  see  Banbury  Peerage  case,  2  Selw.  N.  P.  2nd  ed.  773> 
ante,  p.  45. 

The  declarations  of  old  persons  stiU  alive,  cannot  be  admitted  as  proof  of 
reputation.     JFoolway  v.  Rowe,  1  Ad,  &  E.  117. 

Hearsay  admissible  when  part  of  the  traiisactu/n.^  Wlien  hearsay  is 
introduced,  not  as  a  medium  of  proof  in  order  to  establish  a  distinct  fact, 
but  as  being  in  itself  a  part  of  the  transaction  in  question,  and  explanatory 
of  it,  it  is  admissible.  Wonls  and  declarations  are  admissible  wlien  they 
accompMUiy  some  act,  the  nature,  object,  or  motive  of  which  are  the  subject 
of  the  inquiry ;  1  Phil.  Ev.  194,  9th  ed.,  cited  by  Crompton,  J.,  Hyde  v» 
Palmer,  3  B.  &  S.  657;  32  L.  J.,  Q.  B.  126,  and  see  Bennison  v.  CaHwright,. 
5  B.  &  S.  1 ;  33  L.  J.,  Q.  B.  137.    In  the  case  of  un  equivocal  act,  the 
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accompanying  declarations  are  often  absolately  necessary  to  show  the 
animus  of  the  actor.  Thus,  if  a  debtor  leaves  home,  the  intent  to  avoid 
his  creditors  may  be  shown  by  his  declarations  at  the  time.  Bateman  v. 
Bailey,  5  T.  R.  512.  So  a  payment  by  a  debtor  may  be  explained  by  an 
accompanying  request  to  apply  it  to  a  certain  debt.  In  a  suit  for  a  false 
representation  of  the  solvency  of  A.  B.,  whereby  the  plaintiffs  trusted  him 
with  goods,  their  declarations  at  the  time  that  they  trusted  him  in  con- 
sequence of  the  representation  are  admissible  in  evidence  for  them. 
FeUoices  v.  WiUiamaon,  M.  &  M.  306.  So  in  an  action  against  the  drawer 
of  a  bill  of  exchange,  what  was  said  by  the  drawee,  on  the  bill  being 
presented,  is  evidence  for  the  plaintiff  as  to  want  of  assets ;  but  not  what 
passed  between  the  drawee  and  the  holder  afterwards.  Prideaux  v.  Collier^ 
2  Stark.  67.  A  letter  sent  by  plaintiff  to  his  indorser  with  the  note  on 
which  the  maker  is  sued,  may  be  read  for  the  plaintiff  to  show  why  it  was 
aent.  Bruce  v.  Htirly,  1  Stark.  24  ;  and  see  Kent  v.  Lotcen,  1  Camp.  177. 
To  prove  that  there  was  a  good  consideration  for  a  conveyance,  the  verbal 
instructions  of  the  alienor  to  his  solicitor  to  prepare  it  are  good  evidence. 
TuU  V.  Parlett,  M.  &  M.  472.  In  an  action  to  recover  money  paid  by  a 
bankrupt  in  contemplation  of  a  bankru])tcv,  his  declarations  as  to  the  state 
of  his  affairs,  made  about  the  time  of  tlie  transaction,  are  admissible  for 
the  plaintiffs.  Vacherv,  Cocks,  hi,  &  M.  353 ;  Herbert  yjy'ilcocks.  Id.  355,  n. 
So  in  an  action  to  recover  fraudulent  payments,  answers  to  letters  written 
by  a  bankrupt,  reauesting  assistance,  may  be  read  to  prove  the  refusal  to 
give  assistance,  ana  his  con8e<|uent  knowledge  of  the  state  of  his  affairs. 
y  acker  v.  Cocks,  supra.  And  see  generally,  as  to  declarations  by  bankrupts, 
post.  Part  III.,  tit.  Actions  by  trustees  of  bankrupts.  A  trader  being  in 
embarrassed  circumstances,  executed  an  assignment  of  all  his  *^  effects, 
stock,  books,  and  book-debts,'*  for  the  benefit  of  his  creditors  :  in  an  action 
after  his  death  against  the  assignee,  as  executor  de  son  tort,  it  was  held  that 
a  list  of  creditors,  made  out  by  the  direction  of  the  assignor  about  the  time 
of  the  execution  of  the  assignment,  was  evidence  for  defendant  for  the 
purpose  of  rebutting  fraud.  Le^ms  v.  Rogers,  1  C.  M.  &  R.  48.  Where 
lelhng  timber  is  offered  83  an  assertion  of  ownership,  the  declarations  of  the 

?arty  so  employed,  showing  ownership  in  another,  are  evidence  to  rebut  it. 
W  Farke,  6.,  Doe  d.  Stanmury  v.  ArttcrigJU,  5  C.  &  P.  575. 

Declarations  are  admissible  as  evidence  of  feelings,  or  of  suffering :  thus, 
in  an  action  of  assault  on  plaintiff's  wife,  evidence  of  what  she  said  imme- 
diately on  receiving  the  hurt  is  admissible  for  him.  Thompson  v.  Trevanian, 
Skin.  402.  The  declarations  of  a  wife  at  the  time  of  her  elopement  that 
ohe  fled  from  terror  of  personal  violence  from  her  husband,  seem  to  be 
evidence  against  him.  See  Aveson  v.  Kitinaird,  Ld.,  6  East,  193.  And 
there  are  other  cases  on  tlie  like  principle  decided  in  actions  for  adultery. 
See  Willis  v.  Bernard,  8  Binff.  376. 

In  the  Gardiner  Peerage  com,  medical  men  were  examined  as  to  their 
experience  of  cases  of  protracted  gestation.  The  commencement  of  the  period 
of  gestation  was  known  to  them  only  through  the  answem  by  women  to 
questions  relating  to  their  sexual  intercourse,  menstruation,  quickening, 
and  other  similar  facts.  Those  answers  were  held  inadmissible.  Le 
Marchant's  Rep.,  174-6.  In  R,  v.  Johnsmi,  2  Car.  &  K.  354,  to  ascertain 
the  state  of  a  woman's  health  a  few  days  before  her  death,  a  Mritness  (not 
medical)  was  allowed  to  state  the  answers  of  the  deceased  woman  to  inquiries 
made  by  him. 

Statements  by  a  deceased  vendor,  made  at  the  time  of  the  sale  to  indicate 
the  land  sold,  are  admissible  to  identify  it  Parrott  v.  Watts,  47  L.  J., 
0.  P.  79. 

The  declarations  of  a  plaintiff  made  in  a  conversation  with  the  defendant, 
if  part  of  the  res  gtstce,  are  admissible  for  the  plaintiff  as  part  of  his  evidence. 
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Hay  dtp  v.  Gymer,  1  Ad.  &  E.  162.  See  po^t^  p.  64.  But  an  act  done 
cannot,  in  general,  be  qualified  by  isolated  declarations  uiade  afterwards, 
alio  vntuitu.  Thus  the  schedide  of  an  insolvent,  delivered  four  months 
after  execution  of  a  deed,  was  not  admissible  on  behalf  of  the  assi^ees  to 
show  that  it  was  executed  with  intent  to  petition.  Peacock  v.  Hams,  5  Ad. 
&  E.  449.  And  a  declaration  by  the  obligee,  as  to  the  application  of  past 
piyments  made  to  him  by  the  obugor,  is  not  evidence  as  between  the  sureties. 
Dunn  V.  Slee,  Holt,  N.  P.  401.  Where  genenil  character  is  in  issue,  evidence 
of  reputation  is  admitted.  Foulkes  v.  Sdltoay,  3  Esp.  236.  See  Evidmoc  of 
CIiaracteTy  post,  p.  83,  and  Exam%7iation  of  rvitnessss ;  Evidence  of  character, 
post. 

It  is  not  every  declaration  that  is  receivable  in  evidence,  merely  because 
it  accompanies  an  act  done  by  the  speaker.  Thus,  we  have  seen,  p.  48, 
a7ite,  that  where  the  object  is  to  establish  a  public  way,  it  is  not  legitimate 
evidence  to  prove  that  the  tenant  of  land  near  it  planted  a  tree,  and  whilst 
doing  so,  stated  that  he  did  it  "  to  show  the  boundary  of  the  road."  R,  v. 
BlisSf  7  Ad.  &  E.  550.  The  admissibility  of  the  declaration  depends,  not 
merely  on  its  accompanying  an  act,  but  on  the  light  which  it  throws  upon 
an  act  which  is,  in  itseu,  relevant  and  admissible  evidence.  See,  generally, 
the  opinions  of  the  judges  in  lyright  v.  Doe  d.  Tatham,  7  Ad.  &  E.  313, 
361,  &C.  ;  S.  C,  4  N.  C.  489,  498,  530,  544,  554,  Ex.  Ch.  A  declaration  is 
sometimes  receivable  per  se,  as  a  claim.  Thus,  where  the  plaintiff  asserts  a 
liffht  to  goods  under  a  sale  to  him  b^  C,  and  the  defence  is  that  the 
alleged  sale  was  collusive,  defendant's  witness  may  be  asked,  "  whether  he 
had  not  heard  C.  claim  the  goods  after  the  sale  ? "  Under  such  circum- 
stances, a  claim  is  as  much  an  act  done  as  if  C.  had  taken  the  ^oods  saving 
they  were  his.  Ford  v.  Elliott,  4  Exch.  78.  Where  the  object  is  merely  to 
show  that  inquiries  had  been  mode  for  A.  B.  without  success,  the  oral  state-  ■ 
ment  of  his  absence  by  a  person  at  his  residence  is  admissible  evidence. 
Crossby  v.  Percy,  1  Taunt.  364  ;  see  further,  R.  v.  Keniltoorth,  7  Q.  B.  642  ; 
and  post,  Part  III.  ;  Actions  by  trustees  of  bankrupts ;  Acts  of  bankruptcy; 
Beginning  to  keep  house.  But  if  it  be  necessary  to  snow  that  A.  B.  is  actually 
out  of  the  realm,  such  oral  statement  is  not  evidence  of  it.  Robinson  v. 
MarkU,  2  M.  &  Rob.  375. 

It  has  been  justly  remarked  that  many  of  the  above  cases  are  not  strictly 
instances  of  hearsay  {Le,  second-hand)  evidence,  though  commonly  so 
classed.  The  res  gesta  in  each  case  is  original  evidence  ;  and  the  accom- 
panying declaration,  being  part  of  it,  is  also  original. 

Acts  or  assertions  of  oumership,]  Under  the  head  of  hearsay  are  usually 
classed  those  cases  in  which  expired  leases,  grants,  or  other  documents  of 
a  similar  kind  actively  asserting  a  right  on  the  part  of  the  maker,  have  been 
admitted  as  evidence  of  that  right  in  favour  of  persons  claiming  under  him  ; 
they  are,  in  feet,  acts  of  ownership,  and,  as  such,  evidence  of  property. 
Thus,  old  leases  of  fismng  places  by  the  loitl  of  an  adjacent  manor  are 
evidence  of  a  right  to  the  bed  of  the  river  in  favour  of  those  who  claim 
under  him.  Hale,  De  Jure  Mdris,  p.  35 ;  Neill  v.  Duke  of  Devonshire,  8 
Ap.  Ca.  135,  D.  P.  W^here  the  question  was,  whether  certain  lands  within 
a  manor  were  subject  to  a  right  of  common,  counterparts  of  old  leases, 
produced  from  among  the  muniments  of  the  lord  of  the  manor,  from  which 
it  might  be  inferred  uiat  the  land  was  demised  by  the  lord  free  from  such 
charge,  were  allowed  to  be  evidence  for  the  plaintiff  claiming  under  him, 
though  possession  under  the  lease  was  not  shown.  Clarkson  v.  fVoodJwuse, 
3  Doug.  189  ;  5  T.  R.  412,  n.  ;  Bristow  v.  Cormican,  3  Ap.  Ca.  641,  D.  P. 
And  such  coimterparts  are  evidence  of  seisin,  though  only  executed  by  the 
lessees.  Doe  d.  El.  of  Egremont  v.  Pulinan,  3  Q.  B.  622  ;  Magdalen  Hospital 
v.  Knotts,  8  Ch.  D.  709,  C.  A.    So  old  entries  of  licences  on  the  court  roDs  of 
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a  manor,  Btating  that  the  lords  of  the  manor  had  the  several  fishery  in  a 
navigable  river,  and  for  certain  rents  had  granted  liberty  of  fishing,  were 
held  admissible  to  prove  a  prescriptive  risht  in  the  lords  of  the  manor 
without  proof  of  payment  imder  the  licences ;  but  such  evidence  is  not  entitled 
to  much  weight  unless  it  be  shown  that  in  later  times  pa^onents  have  been  made 
under  similar  licences,  or  that  the  loi'ds  of  the  manor  have  exercised  other 
more  recent  acts  of  ownership.  Rogers  v.  Allen^  1  Camp.  309  ;  see  Musgrave 
V.  IncloBure  Commissioners^  L.  R.,  9  Q.  B.  162,  178.  So  an  old  table  of  tolls, 
kept  by  the  town  clerk  of  a  corporation,  by  which  the  lessees  of  the  tolls  had 
always  been  guided  in  their  collection,  is  admissible  in  favour  of  the  claim 
of  toll  by  the  corporation.  Brett  v.  BealeSy  M.  &  M.  419  ;  E.  v.  Carpenter^ 
2  Show.  48.  An  ancient  corporation  book  containing  entries,  showing  what 
rents  were  due  to  the  corporation,  was  held  admissible  as  showing  the  exer- 
cL*5e  of  acts  of  ownership.  Makolmson  v.  CfDea,  10  H.  L.  O.  593.  But 
mere  entries  in  the  corporation  books  of  ordtrs  to  grant  leases,  appoint- 
ments of  conmiissionei-s  to  manage  them,  &c.,  have  been  rejected  as  evidence. 
Brett  V.  BeaUs,  M.  &  M.  429,  and  S.  C,  5  M.  &  Ry.  433,  436.  So  an  old 
entry  of  a  resolution  in  the  books  of  an  eleemosynary  corporation,  being  lay 
im]>ropriator8  of  tithes^  that  the  tithe  should,  on  default  of  payment  of  the 
ac<'U8tomed  payment  in  lieu  of  tithe,  be  taken  in  kind,  is  not  evidence  for 
them  against  a  claim  of  modib^,  without  proof  that  tithe  in  kind  had  in  fact 
been  tsiken  in  pursuance  of  such  oi'der.  Att.-Crtn,  v.  Cleevey  Somerset,  Sum. 
Ass.  1841,  per  Rolfe,  B.  And  generally,  what  any  one  writes  or  says  in  his 
own  favour  cannot  be  evidence  for  himself  or  his  representative.  Gi[wn  v. 
Bank  of  England,  2  Ves.  Sen.  43  ;  i?.  v.  iJebenJutm,  2  B.  &  A.  185.  There- 
fore, entries  made  by  a  deceased  person,  under  whom  the  defendant  claims, 
acknowledging  the  receipt  of  his  rent  for  the  premises  in  question,  are  not 
admissible  for  the  defendant  in  proof  of  his  title  to  them.  Outram  v. 
Morewood^  5  T.  R.  121.  So  on  a  question  whether  the  appointment  of  a 
curate  belongs  to  the  vicar  or  to  a  corporation,  entries  in  ola  books  belong- 
ing to  the  corporation  are  not  evidence  for  them.  Att.-Gen.  v.  Warwick,  4 
Buss.  222.  So,  a  survey  of  a  manor,  made  by  the  owner,  is  not  evidence 
against  a  stranger  in  favour  of  a  succeeding  owner.  Atwu.,  1  Stra.  95. 
But  where  A.,  seised  of  the  manors  of  B.  and  C.,  causes  a  survey  to  be  taken 
of  the  manor  of  B.,  which  is  aftenvards  conveyed  awav,  and,  after  a  time, 
there  are  disputes  between  the  lords  of  the  manors  of  B.  and  C.  about  their 
boundaries,  this  old  survey  may  be  given  in  e\'idence  1>etween  them. 
Bridgnmn  v.  Jennings,  1  Ld.  Raym.  734.  So,  pi*opertjr  may  be  identified  by 
the  books  of  the  deceased  steward  of  a  pei'son  irom  wnom  both  plaintiff  and 
defendant  derive  title.    Doe  d.  Strode  v.  Seaton,  2  Ad.  &  E.  171. 

Hence  it  appears  that  mere  declarations  of  right,  coupled  with  no  other 
act,  or  actoal  exercise  of  it  proved  or  pi'esumable,  are  inadmissible  as 
e^ddence  in  favour  of  the  right  asserted,  except  as  against  those  who  claim 
under  the  declarant.  As  to  acts  of  ownership,  see  further,  post,  Actions  for 
trespass  to  land. 

Declarations  of  persons  having  no  interest  to  misrepresent,']  On  this  ground 
entries  by  a  deceased  rector,  or  vicar,  as  to  the  receipt  of  ecclesiastical  dues 
are  adnussible  for  his  succc&Hor.  Legross  v.  Levemoor,  2  Gwill.  529  ; 
Armstrong  v.  Hewitt,  4  Price,  218  ;  Young  v.  Glare  HaU,  17  Q.  B.  529. 
And  even  whei-e  the  entries  have  been  made  by  deceased  impropriate 
rectors,  they  have  been  admitted  as  evidence  for  their  successors,  though 
objected  to  as  coming  from  the  owners  of  the  inheritance.  Anon,,  Bunb. 
46  ;  Illingtvorih  v.  Leigh,  4  Gwill.  1618.  So  they  are  admissible  though 
the  impropriator  be  a  corporation  aggregate  ;  therefore,  old  receipts  of  tithe 
by  the  college  of  vicars-choral,  Exeter,  were  admitted  as  endence  for  them 
against  a  claim  of  modus.    Short  v.  Lee,' 2  J.  &  W.  478.    Declarations  of 
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a  deceased  rector  are  admissible  as  evidence  of  the  custom  of  appointing 
churchwardens  in  his  parish.  Bremner  v.  Hull,  L.  R.,  1  C.  P.  748.  The 
reception  of  this  evidence  has  given  rise  to  much  observation,  and  is  to  be 
regarded  as  an  exceptional  case.  And  it  is  certain  that,  4s  a  general  rule, 
the  mere  absence  of  interest  will  not  make  the  declarations  of  a  deceased 
party  evidence ;  SvMex  Peerage,  11  CL  &  Fin.  86,  103,  112,  113;  Berkeley 
Feerage  case,  Id.  109  n.,  in  which  cases,  the  declarations  made  b^  de- 
ceased clergymen  were  rejected  as  evidence  of  marriage,  and  the  ruling  of 
Lord  Kenyon,  in  Standen  v.  Standen,  Peake,  45,  was  denied. 
.  On  a  somewhat  similar  principle  the  declarations  of  a  testator  as  to  his 
intentions  are  admissible  to  support  his  will  if  disputed  on  the  ground  of 
fraud,  circumvention,  or  forgery.  Doe  d.  Ellis  v.  Hardy,  1  M,  &  Rob.  625  ; 
Doe  V.  Stevetis,  Q.  B.,  E.  T.,  1849,  MS.  So  tJiey  are  admissible  to  impeach 
the  will  by  proving  such  fraud  ;  Doe  d.  Small  v.  Allen,  8  T.  R.  147 ;  and  vide 
ante,  p.  20.  So  such  declarations  by  a  testator  made  before  execution  of  his 
will  are  admissible  to  prove  that  alterations  to  the  will  or  any  incorporated 
document  were  made  prior  to  execution  ;  In  re  Sykes,  L.  K,  3  P.  &  M.  26, 
and  Dench  v.  Dench,  2  P.  D.  60 ;  following  Doe  d.  Skallcross  v.  Palmer,  16 
Q.  B.  47  ;  20  L.  J.,  Q.  B.  367  ;  but  declarations  made  after  execution  cannot 
so  be  used.  S.  C.  In  the  case  of  a  lost  will  declarations  by  a  testator  as  to 
its  existence  and  contents,  and  whether  made  before  or  after  execution,  are 
admissible.  Sugden  v.  S.  Leonards,  Ld,,  1  P.  D.  164, 0.  A.  So  such  declarations 
are  admissible  to  idiow  what  papers  constitute  the  \vill.  GovMy,  Lakes,  6  P.  D.  1 . 

Hearsay  of  persons  against  their  own  interest  admissible,]  In  a  varietv  of 
cases,  the  declarations  of  deceased  persons  (not  parties)  made  against  tneir 
own  interest  have  been  admitted.  See  the  cases  collected.  Barker  v.  Ray,  2 
Russ.  67,  n.  And  they  are  admissible  as  evidence  of  all  the  facts  therein 
stated,  though  some  of  them  may  not  have  been  within  the  party's  own 
knowledge  ;  for  the  whole  declaration  must  be  taken  together.  Crease  v. 
Barrett,  1  C.  M.  &  R.  919  ;  Percival  v.  Nanson,  7  Exch.  1 ;  21  L.  J.,  Ex.  1  ; 
and  see  R.  v.  BirmingJiam,  1  B.  &  S.  763 ;  31  L.  J.,  M.  C.  63.  Thus  the 
time  of  a  child's  birth  was  proved  by  production  of  the  book  of  the  deceased 
man-midwife  referring  to  the  ledger,  in  which  ledger  his  charge  for  atten- 
dance was  marked  as  paid,  there  being  also  evidence  adduced  that  the  work 
was  done.  Higham  v.  Ridgway,  10  East,  109.  It  seems  that  such  an  entry 
was  admissible, 'though  the  party,  if  living,  could  not  have  been  examined 
as  being  an  interested  i>arty  ;  Gteadowy.  Atkin^  1  Cr.  &  M.  424,  per  Bayley, 
B.  Accord,  Short  v.  Lee,  2  J.  &  W.  489.  So  the  book  of  a  deceased  mason, 
containing  charges  for  repair  of  a  bridge,  marked  as  paid,  was  admitted 
to jpTOve  repairs,  and  so  to  fix  a  parish  witn  an  obligation.  R,  v.  Heyford, 
2  Smith's  L.  Cases,  8th  ed.  346  ;  cor.  Parke,  B.  So  an  entiy  by  a  deceased 
person,  J.,  "  J.  W.  paid  me  3  months'  interest,"  followed  by  other  entries 
indicating  a  loan  to  J.  W.,  is  prima  facie  against  J.'s  interest,  and  admissible 
in  evidence.  Taylor  v.  Witham,  3  Ch.  D.  605.  In  these  last  two  cases  the 
decision  of  Littledale,  J.,  in  Doe  d.  Gallop  v.  Voules,  1  M.  &  Rob.  261,  was 
disapproved.  All  the  cases  on  the  subject  are  collected  in  the  note  to 
Higham  v.  Ridgway,  2  Smith's  L.  Cases. 

A  letter  from  a  deceased  manager  of  the  plaintiff's  business,  stating  that 
the  defendant  had  sent  three  cases  to  the  office,  and  giving  details  of  the 
transaction  under  which  they  were  sent,  is  not  admissiole,  tne  possibility  of 
pecimiary  loss  to  the  manager,  in  the  event  of  the  loss  of  the  cases,  being 
too  remote.  Smith  v.  Blahnj,  L.  R. ,  2  Q.  B.  326.  The  day-book  and  ledger 
of  a  deceased  broker,  debiting  himself  with  the  price  of  shares  bought,  is 
not  evidence  of  the  purchase,  as  an  entry  made  against  interest,  for  it  might 
have  been  to  the  advantage  of  the  deceased.    Massey  v.  Allen,  13  Ch.  D.  658. 

The  admissibility  of  the  book  in  Higham  v.  Ridgtoay,  supra,  depended  on 
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the  'pecuniary  interest  of  the  deceased,  and  it  is  settled  that  an  interest 
arising  from  the  liability  of  the  party  to  a  prosecution,  if  his  statement  was 
true,  is  not  such  an  interest  as  will  make  his  declarations  evidence  ;  and  for 
this  reason  the  statement  of  a  clergyman  that  he  had  celebrated  an  irregular 
marriage  was  held  not  to  be  e\'idence  of  the  marriage.  Sussex  Peerage,  11 
CI.  &  Fin.  85,  107.  Nor  is  the  declaration  of  a  party  admissible  merely 
because  he  would,  if  alive,  have  been  excused  from  answering  questions  on 
the  subject.    S.  C,  Id,  110. 

Entries  by  a  deceased  steward,  of  money  received  by  him  from  different 
persons  in  satisfaction  of  trespasses  committed  on  the  waste,  and  thereby 
charging  himself  to  the  amount  received,  are  admissible  to  prove  that  the 
right  to  the  soil  of  the  waste  was  in  his  master.  Barry  v.  Bebbingtonf  4  T. 
K  514.  And  if  the  entries  be  old  and  the  document  comes  from' the  proper 
custody,  the  handwriting  need  not  be  proved.  Wynne  v.  Tyrwhitty  4  B.  & 
A.  376.  So  a  receiver's  entry  of  a  receipt  of  separate  rente  from  A.,  due 
from  himself  and  two  others,  B.  and  C,  is  a  proof  of  payment  not  only  by 
A.,  but  also  by  B.  and  C,  although  the  rents  of  B.  and  C.  do  not  appear  to 
have  been  paid  directly  to  the  receiver  ;  Perciwl  v.  Nanson,  1  Exch.  1  ;  21 
L.  J.,  Ex.  1  ;  and  it  is  enough  if  a  steward's  account  be  signed  by  a  third 
person  for  the  real  stewanl,  where  the  authority  to  sign  for  him  appears 
on  the  books  containing  the  arrears  to  have  been  recognized,  and  the  person 
so  signing  debite  himself  with  the  balance.  Doe  d.  Athbumham  v.  Michael, 
17  Q.  B.  276  ;  20  L.  J.,  Q.  B.  480.  A  bill  of  lading,  signed  by  a  deceased 
master  of  a  vessel,  for  g6ods  deliverable  to  a  named  consignee,  is  evidence 
of  property  in  the  consignee,  even  in  trover  for  the  goods  against  a  third 
person.  Per  Lawrence,  J.,  Haddmo  v.  Parry,  3  Taunt.  305.  Receipte  of 
rent  by  a  steward,  specifying  the  tenure  of  the  land  in  respect  of  which  it 
is  paid,  have  been  held  evidence  of  the  tenure.  Doe  d.  Hurpur  v.  Dodd,  3 
Wooddeson  Comm.  332.  So  where  the  deceased  agent  of  the  owner  A.,  of 
the  servient  tenement,  paid  6^.  to  A.,  stating  that  it  was  for  the  lighte  of  the 
dominant  tenement^  this  was  held  to  be  e%ddence,  against  a  subsequent 
owner  of  the  latter,  of  payment  of  the  rent  Bewley  v.  Atkinson,  13  Cn.  D. 
283,  C.  A.  The  same  point  was  raised  but  not  decided  in  Fursdon  v.  Clogg, 
10  M.  &  W.  672.  In  an  action  against  a  co-surety  for  contribution,  a  receipt 
given  \ij  the  deceased  creditor,  professing  to  acknowledge  a  payment  by  the 
plaintiff  of  a  sum  of  money,  "  originally  advanced  to  E.  H.,"  is  evidence 
not  only  of  the  payment,  but  also  of  the  original  advance  to  E.  H.  as  prin- 
cipal debtor.     Davies  v.  Humphreys,  6  M.  &  W.  153. 

A  declaration  by  a  deceased  occupier  of  land,  that  he  rents  it  under  a 
certain  person,  is  evidence  of  that  person's  seisin  ;  Peaceable  d.  Uncle  v. 
Watson,  4  Taunt.  16  ;  see  also  Cams  v.  NichoU,  1  N.  C.  430.  The  principle 
is,  that  occupation  being  presumptive  evidence  of  a  seisin  in  fee,  any  decla- 
ration claiming  a  less  estate  is  against  the  party's  presumed  proprietary 
interest ;  Grease  v.  Barrett,  1  C.  M.  &  R.  931 ;  and,  therefore,  a  declaration  by 
a  deceased  copyholder,  that  he  held  only  for  his  life,  is  evidence  of  such 
limited  interest ;  Doe  d.  Welsh  v.  Langfield,  16  M.  &  W.  497  ;  and  such 
declai-ation  may  be  proved  by  production  of  the  official  books  of  an  inclosure 
commission  kept  under  an  act  of  parliament,  and  containing  an  entry  of  a 
claim  made  by  the  dedarant.  S.  C.  Or,  by  the  recital  in  a  deed  to  which 
deceased  was  a  party.  Sly  v.  Sly,  2  P.  D.  91.  But  the  declaration  of  a  party 
in  possession,  as  to  what  he  heard  a  tliird  person  say,  is  not  evidence  to  cut 
down  his  estate,  unless  he  has  himself  expressed  his  own  belief  of  the  state- 
ment Trimlestown  v.  Kemmis,  9  CI.  «  Fin.  780.  A  declaration  by  a 
person  in  the'  management  of  an  estate  that  he  managed  for  his  son  is 
evidence  of  the  son's  interest  De  Bode's  case,  8  Q.  B.  208.  A  deed  by  a 
deceased  party,  shown  to  be  in  the  receipt  of  t^e  rente  and  profited  in 
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whidi  S.  is  stated  to  be  the  legal  owner  in  fee,  is  eyidence  of  such  owner- 
ship for  a  part^  claiming  under  S.  Doe  d.  Daniel  v.  CouLthred^  7  Ad.  &  E. 
235.  So,  a  written  attornment  to  L.  by  a  tenant  in  possession  is  evidence 
of  L.'s  seisin.  Doe  d.  Lindsey  v.  Edwards,  5  Ad.  &  £.  95.  Acceptance  by 
A.  of  an  allotment  under  an  inclosui'e  award  is  evidence  that  previously  the 
allotment  was  not  A.'8  land.     Gery  y.  Redman,  1  Q.  B.  D.  161. 

Land  was  held  by  A.,B.,C.,  &c,  as  successive  tenants  for  life,  with  power 
to  lease  for  21  years,  reserving  the  ancient  rent.  A  paper  in  which  the  rent 
of  the  land  was  stated,  indorsed  by  A.,  *'  a  particular  of  my  estate,'*  was 
held  admissible  to  show  what  the  ancient  rent  was,  for  A.  had  an  interest  to 
make  the  rent  as  low  as  possible,  and  so  increase  the  fine  upon  renewaL 
Roe  d.  Brune  v.  Rawlings,  7  East,  279.  A  declaration  by  a  deceased  person, 
that  he  held  certain  land  as  tenant  at  a  rent  of  20^  a-year,  was  held  to  be 
evidence,  in  a  question  of  settlement  of  a  pauper,  that  the  rent  was  over 
10/.  a-year.  R.  v.  Birmingham,  1  B.  &  S.  763  ;  31  L.  J.,  M.  C.  63  ;  K  v. 
Exeter  Union,  L.  R.,  4  Q.  B.  341. 

An  oral  declaration  is  as  admissible  as  a  written  one.  S.CC. ;  BewUy  v. 
AOcineon,  13  Ch.  D.  283,  0.  A. 

Entries  by  a  deceased  collector  of  rates,  charging  himself  with  the  receipt 
of  money,  and  made  by  him  in  the  books  of  his  office,  are  admissible  against 
his  surety  to  prove  the  receipt.  Goes  v.  WaJtlingUm,  3  B.  &  B.  132.  And 
the  same  has  been  held  with  regard  to  the  entries  of  a  clerk  as  against  his 
sui-ety.  Whitnash  v.  George,  8  B.  &  C.  556.  So,  entries  in  the  land-tax 
collector's  book  stating  A.  B.  to  be  rat^d  for  a  particular  house,  and  his 
payment  of  the  sum  rated,  are  evidence  to  show  tnat  A.  B.  was  occupier  of 
the  premises  at  the  time.  Doe  d.  Smith  v.  Carivyright,  By.  &  M.  62.  See 
also  Doe  d.  Strode  v.  Seaton,  2  Ad.  &  E.  171.  So,  entries  made  by  a  deceased 
collector  of  taxes  in  a  private  book,  charging  himself  with  the  receipt  of 
money,  are  evidence  against  a  surety  of  the  receipt  of  the  money,  though 
the  parties  who  paid  it  are  alive,  and  might  be  called.  Middleton  v.  Melton, 
10  B.  &  C.  317. 

It  seems  that  the  entries  of  receipts  by  a  deceased  accountant  are  admis- 
sible, though  the  balance  may  be  discharged  or  be  in  his  own  favour.  Roufe 
V.  Brenton,  3  M.  &  Ry.  268  ;  Ace.  per  Patteson,  J.,  JViUiams  v.  Geaves,  8 
C.  &  P.  593.  And  ancient  ministers*  accounts,  rendered  to  the  lord  of  the 
manor,  and  debiting  themselves  with  the  issues  and  profits  of  the  manor, 
are  admissible  evidence  in  favour  of  a  successor  to  show  the  possession  of 
|)ort  dues,  though  the  roll  shows  the  account  balanced  and  a  quietus  at  the 
end  of  it ;  j)er  Lord  Denman,  C.  J.,  in  Brune  v.  Thompson,  London  Sittings 
after  M.  T.  1841 ;  Ace.  Erskine,  J.,  S.  0.,  Bodmin  Sp.  Ass.  1842.  So,  an- 
cient receivers'  accounts  of  a  city,  though  unsigned,  and  in  the  third  person, 
are  admissible  on  behalf  of  the  city,  to  prove  the  receipt  of  port  dues. 
Exeter,  Mayor  of,  v.  Warren^  5  Q.  B.  773.  So,  old  accounts  rendered  to  the 
corporation  of  vicars-choral,  Exeter,  by  their  officers,  showing  receipt  of 
tithe,  and  balanced  by  payment,  and  a  cmietus,  are  evidence  for  tnem, 
against  a  modus,  ^wrt  v.  Lee,  2  Jac.  &  W.  464.  In  Beaufort,  Dk.  of,  v. 
Smith,  4  Exch.  450,  accounts  rendered  to  the  plaintiff's  ancestors,  lords  of 
Gower,  by  his  receivers,  showing  the  receipt  of  a  manorial  toll  on  coal  ex- 
ported out  of  the  manor,  formed  the  principal  evidence  upon  which  the 
plaintiff's  right  to  it  w^as  established.  So,  in  Waddington  v.  Newton,  Wint. 
Sum.  Ass.  1850,  Coleridge,  J.,  admitted  the  ministers',  or  receivers',  accounts 
of  the  bishopric  of  Winchester,  extending  from  the  reign  of  John  to  Hen.  8, 
to  show  a  right  of  fishery  in  the  lord,  by  continual  receipt  of  the  issues  of 
the  fishery,  value  of  fish  sold,  &c.  In  Doe  d.  Kinglake  v.  Beviss,  7  G.  B. 
456,  the  same  series  of  accounts  was  tendered,  to  show  the  lord's  ownership 
of  a  certain  wood,  as  against  the  copyholder,  who  claimed  it ;  for  this  pur- 
pose, the  lord  relied  upon  entries  of  receipts  on  the  sale  of  timber,  and  also 
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entries  in  the  same  roll  in  which  the  accountant  discharged  himself  bypay- 
ment  of  wages  to  the  woodward  of  the  same  wood  :  the  court  held  the 
receipt  admissible,  but  not  the  discharge  ;  and  they  cited  Knight  v.  JFater- 
fordy  4  Y.  &  Coll.  293»  in  which  the  accounts  of  a  deceased  receiver  were 
admitted  to  prove  the  receipt  of  rent  for  tithes  by  the  lord  of  the  manor, 
but  not  to  prove  his  liability  to  pay  land-tax  and  poor-rate  on  them,  by 
showing  that  the  account  had  always  allowed  the  amount  to  the  person 
paying  the  rent,  the  two  entries  being  separate  and  unconnected.  Accord. 
Whaiey  v.  Carlisle,  16  W.  R.  1183,  July,  1867,  Ir.  Ex.  Ch.  In  BvXltn  v. 
Michdy  2  Price,  399,  certain  account  rolls  of  the  Abbey  of  Qlaston  were 
tendered,  to  prove  payment  of  tithe  by  certain  lands  of  the  abbey ;  the 
accounts  showed  receipts  by  the  reeve,  and  payments  'out  of  the  moneys 
received,  which  accounts  were  allowed  at  the  foot  by  the  bailiflF  of  the 
abbey ;  among  the  payments  were  payments  in  respect  of  the  tithe  in 
question  :  they  were  put  in  evidence  by  the  vicar  to  disprove  a  modus  set 
up  by  the  defendant,  and  other  landowners  who  did  not  claim  under  the 
abbey,  but  whose  claim  was  shown  to  be  inconsistent  with  the  above  pay- 
ments by  the  abbey ;  they  were  held  admissible  both  as  to  charge  and 
discharge,  because  the  two  were  part  of  one  account,  and  because  the  dis- 
chaise  nad  been  allowed  by  the  bailiff  of  the  abbey.  Whether  this  case 
can  be  reconciled  with  Doe  d.  Kinglake  v.  Beviss,  and  Knight  v.  Waterfordy 
$u]9ra,  by  any  sound  distinction,  may  be  questionable.  It  is  observable  on 
this  class  of  documents,  that  old  computi,  i.e.,  accountants'  rolls,  are  almost 
invariablv  written  in  the  third  person,  and  name  the  accountant  only  at  the 
head  of  the  roll,  and  sometimes  refer  to  particulars  of  the  account  elsewhere. 
It  is  further  observable,  that  a  distinction  has  been  taken  between  the 
public  accounts  of  crown  officers  and  the  accounts  of  private  persons  in 
favour  of  the  superior  credit  due  to  the  former,  as  public  records. 

In  order  to  show  title  to  a  quit  rent,  a  party  put  in  evidence  a  signed 
rental  100  years  old,  charging  the  party  signing  it,  found  in  the  same  box 
with  contemporaneous  unsigned  accounts,  the  amount  of  the  sum  received 
being  the  same  in  both  papers:  held,  that  the  accounts  and  rental  together 
were  admissible.  Musgrave  v.  Emmerson,  10  Q.  B.  326 ;  16  L.  J.,  Q.  S.  174. 
These  two  reports  differ  materially. 

If  the  party  who  made  the  entry  be  alive,  though  out  of  the  jurisdiction 
of  the  court,  so  that  he  cannot  be  called,  the  proof  or  the  entry  is  generally 
inadmissible.  Stephen  v.  Gwenaj),  1  M.  &  Rob.  121.  Where  plaintiff 
showed  pa^onent  of  rent  to  A.  B.  in  order  to  prove  a  tenancy  und^r  him, 
and  not  under  defendant,  defendant  was  not  allowed  to  rebut  the  evidence 
by  producing  written  accounts  rendered  by  A.  B.  to  him  of  these  very 
rents,  A.  B.  being  alive  and  not  called.  Spargo  v.  Broum,  9  B.  &  C.  935. 
After  the  lapse  pf  a  long  time,  the  death  of  the  party  accounting  will  be 
presumed :  and  in  one  case  the  lapse  of  55  years  was  considered  enough 
to  dispense  with  proof  of  death,  although,  if  alive,  he  would  not  have  been 
of  an  age  beyond  the  ordinary  term  of  human  life.  Doe  d.  Ld.  AMumham 
V.  Michael,  17  Q.  B.  276 ;  20  L.  J.,  Q.  B.  480. 

Qenerally  the  question  of  admitting  statements  against  interest  made  by 
deceased  persons  occurs  where  the  suit  is  inter  alios,  and  the  declarant  is  a 
stranger  to  it ;  and  it  has  therefore  been  doubted  whether,  in  a  suit  by 
an  executor  to  recover  the  balance  due  on  an  dleged  contract  for  work 
done,  the  plaintiff  could  put  in  evidence  a  declaration  of  the  testator  to 
a  third  person  respecting  a  payment  made  by  the  defendant  to  the  testator, 
in  order  to  prove  the  liability  of  the  defendant  for  certain  extra  work. 
Per  Jervis,  (J.  J.,  in  Edie  v.  Kingsford,  14  C.  B.  759 ;  23  L.  J.,  C.  P.  123. 
But  in  Bradley  v.  JameSy  13  C.  B.  822;  22  L.  J.,  C.  P.  193,  where  the 
plaintiff  sued  as  executor  of  the  payee  of  a  note,  he  was  allowed  to  rebut 
the  Statute  of  Limitations  by  proof  of  a  written  acknowledgment  made 
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in  a  book  by  tbe  teetator,  of  payment  of  interest  on  the  note  by  defendant 
within  six  years.  So,  entries  on  the  debtor  side  of  testator^s  account- 
book  of  the  receipt  of  interest  on  a  sum  of  money  for  which  the  executors 
were  suing,  were  held  admissible  to  prove  that  the  money  was  lent,  and 
not  given,  to  the  defendant,  the  testator's  son.  Peck  v.  Peck,  21  L.  T., 
N.  S.  670,  H.  T.  1870,  C.  P.  The  cases  decided  on  Searle  v.  Barringtmiy 
Ld,t  mentioned  ante,  p.  36,  also  favour  the  reception  of  such  declarations. 

The  declarations  against  interest  of  persons  who  at  the  time  of  making 
them  stood  in  the  same  situation  and  interest  as  the  party  to  the  suit, 
are  evidence  against  that  party ;  thus,  the  declaration  of  a  former  owner 
of  plaintiff's  land,  that  he  had  not  the  right  claimed  by  plaintiff  in  respect 
of  it,  is  admissible.  Woolway  v.  Rowe,  1  Ad.  &  E.  114.  Such  declarations 
are  admissible  though  the  maker  is  alive  and  not  produced.  S.  C.  So, 
the  landlord's  descnption  of  property  in  a  fonner  lease  is  evidence  for  a 
third  person  against  a  subsequent  lessee  of  the  same  landlord,  but  not 
against  a  prior  lessee.  Crease  v.  Barrett^  1  C.  M.  &  R.  919.  A  declaration 
in  an  answer  in  Chancery  by  one  who  has  sold  property,  is  not  evidence 
against  a  person  claiming  under  him  by  a  conveyance  anterior  to  the 
bill  filed.  GiMy  v.  Exeter y  Bp,  ofj  5  Bing.  171.  The  declarations  of 
tenants  are  not  evidence  against  reversioners,  though  their  acts  are.  Per 
Patteson,  J.,  Tickle  v.  Brown^  4  Ad.  &  E.  378;  Accord.  Papendickj  v. 
Bridgwater,  5  E.  &  B.  166 ;  24  L.  J.,  Q.  B.  289. 

The  declarations  of  parties  identified  in  interest  with  those  against 
whom  they  are  offered  are  in  the  nature  of  admissions,  and  as  such 
belong  rather  to  another  head  of  evidence.  See  tit.  Admissions,  post^ 
p.  59. 

Hearsay  of  persons  maJcing  ejitries,d'C.,in  the  regxdar  discharge  of  their  ordinary 
business  or  oMceJ]  Where  an  entry  or  declaration  is  made  by  a  disinterested 
person  in  the  course  of  discharging  a  professional  or  official  duty,  it  is,  in 
general,  admissible  after  the  deaUi  of  the  party  making  it.  Thus  a  notice, 
indorsed  or  served  by  a  deceased  clerk  m  a  solicitors  office,  w^hose  duty 
it  was  to  serve  notices,  is  evidence  of  service.  Doe  d.  PaUeshaU  v.  Turfora, 
3  B.  &  Ad.  890 ;  Doe  d.  Padwick  v.  Skinner,  3  Exch.  84;  R  v.  Dukinfield, 
11  Q.  B.  678.  So,  the  entries  in  the  books  of  a  deceas^  solicitor  in  his 
handwriting  relating  to  a  deed  prepared  by  him  and  executed  by  a  deceased 
client  were  held  goal  evidence  of  the  execution  of  the  deed.  Rawlins  v. 
Richards,  28  Beav.  370.  See  Waldy  v.  Gray,  L.  R.,  20  Ex.  238 ;  Sly  v.  Sly, 
2  P.  D.  91.  But  it  must  first  be  shown  aliunde  that  the  solicitor  was 
authorised  to  act  for  the  person  on  whose  behalf  he  purported  to  act 
Bright  v.  Legerton,  2  D.  F.  &  J.  606.  A  receipt  signed  by  a  clerk  employed  by  a 
collector  to  collect  for  him,  proves  a  payment  to  the  collector  himseu.  R,y, 
8.  Mary,  Warwick,  1  E.  &  B.  816  ;  22  L.  J.,  M.  C.  109.  It  should  seem  on 
principle  that  contemporary  oral  declarations  so  made  in  course  of  business 
may  also  be  admissible.  Per  Lord  Campbell,  Sussex  Peerage  case,  11  CI. 
&  Fin.  113 ;  Semb,  ace.  per  cur.  in  Stapylton  v.  dough,  2  E.  &  B.  933;  23 
L.  J.,  Q.  B.  6.  Whether  an  oral  statement  made  by  a  receiver  on  paying 
over  money  is  evidence  not  only  of  the  receipt,  but  also  of  the  very  party 
from  whom  it  was  received,  was  discussed  but  not  decided,  in  Fursaon  v. 
Clogg,  10  M.  &  W.  672,  An  attorney's  bill  with  an  indorsement  upon 
it, "  March  4,  1815,  delivered  a  copy  to  C.  D.,"  which  is  proved  to  be 
in  the  handwriting  of  a  deceased  clerk,  whose  duty  it  was  to  deliver  a 
copy  of  the  bill,  and  proved  to  have  existed  at  the  date,  has  been  held 
to  be  evidence  to  prove  the  delivery  of  the  bilL  Champneys  v.  Peck,  1 
Stark.  404.  It  has  been  held  that  a  banker's  ledger  was  receivable  in 
evidence  in  an  action  between  the  assignees  in  bankruptcy  of  a  customer 
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and  a  third  party,  to  show  that  the  customer  at  a  certain  time  had  no  funds 
in  the  banker's  hands,  without  calling  the  clerks  who  made  the  entries 
therein.  Funiess  v.  Coft,  5  Bing.  114.  Se^nbU,  such  evidence  would  not 
he  admissible  to  prove  assets,  S.  C.  But  now  see  the  Bankers*  Books 
Evidence  Act,  1879,  post,  p.  116.  An  entry  of  dishonour  of  a  bill,  made  by 
a  notary's  clerk  in  the  usiml  course  of  business,  is  evidence  of  the  fact  of 
dishonour,  after  the  clerk's  decease.  PooU  v.  IHcas,  1  N.  C.  649.  In  Marks 
V.  Lahee,  3  N.  C.  408,  an  entry  by  a  deceased  clerk  of  the  plaintiff's 
attorney,  in  a  daybook,  stating  a  tender  by  him  and  refusal  by  the  defendant, 
w&«;  held  evidence  of  a  replication  to  that  effect ;  but  there  was  a 
previous  entry  of  a  receipt  by  him  of  the  money  for  the  purposes  of  such 
tender. 

Upon  the  same  principle,  contemporaneous  entries  by  a  deceased  shopman 
or  servant  in  his  master  s  books  in  the  ordinary  course  of  business,  stating 
the  delivery  of  goods,  are  evidence  for  his  master  of  such  delivery.  Price 
V.  Torrington,  Ld.,  1  Salk.  285 ;  and  cases  cited  by  Parke,  J.,  Doe  d. 
Patteshall  v.  Turford,  3  B.  &  Ad.  898. 

In  order  to  render  such  entries  e\ddence,  it  must  appear  that  the  shopman 
is  dead ;  that  he  is  abroad,  and  not  likely  to  return,  is  not  sufficient 
Cooper  V.  Marsden,  1  Esp.  1.  The  entry,  too,  must  be  by  the  person  who 
actually  did  the  act  recorded  by  it.  Polini  v.  GraVf  12  Ch.  D.  411,  C.  A. 
Thus,  an  entry  of  goods  sold  made  by  a  witness  on  the  dictation  of  A.,  who 
had  received  information  of  the  sale  from  B.,  a  servant  of  the  vendor,  whose 
duty  it  was  to  report  the  sale  to  A.,  was  rejected  as  evidence  of  the  sale, 
though  A.  and  B.  were  both  dead.  Brain  v.  Preece,  11  M.  &  W.  773. 
Where  a  person  employed  to  serve  a  notice  on  R.  brought  back  the 
duplicate  notice  indorsed  as  so  served,  but  stated  orally  that  he  had 
deuvered  it  to  W.,  it  was  held,  that,  after  the  death  of  the  person  serving, 
it  was  not  competent  to  (rive  in  evidence  his  oral  statement  of  service  on  W. 
8tapylton  v.  Clough,  2  E.  &  B.  933 ;  23  L.  J.,  Q.  B.  5.  As  to  proof  of 
notice  of  calls  made  by  a  public  company  from  the  memorandum  of  a 
deceased  clerk,  see  E,  Union  By,  Co.  v.  Symonds,  5  Exch.  237,  cited  post, 
Part  III.,  Actions  by  companies.  An  entry  in  a  letter-book  kept  by  a 
deceased  clerk  in  the  course  of  duty  is  secondary  proof  of  the  contents  of 
the  letter  sent,  and  of  the  posting  of  it,  if  that  was  the  course  of  business. 
Pritt  V.  Fairclough,  3  Camp.  305  ;  Ha^edom  v.  Reid,  lb.  379. 

By  stat.  7  Jac.  1,  c.  12,  s.  i,  the  shop-book  of  a  tradesman  shall  not  be 
evidence  in  any  action  for  wares  delivered,  or  work  done,  above  one  year 
before  the  bringing  of  the  action,  except  the  tradesman  or  his  executor  shall 
have  obtained  a  bill  of  debt  or  obligation  of  the  debtor  for  his  daid  debt, 
or  shall  have  brought  against  him,  or  his  executors,  some  action  for  the 
said  debt  within  a  year  next  after  the  delivery  of  the  wares,  or  the  work 
done.  By  sect.  2,  the  act  is  not  to  extend  to  traffic,  or  dealing  between 
merchant  and  merchant,  merchant  and  tradesman,  or  tradesman  and 
tradesman,  for  anything  within  the  compass  of  their  mutual  trades  and 
merchandise. — This  statute  seems  to  recognise  the  previous  admissibility  of 
sho})-books.  But  the  act  is  of  little  pracncal  importance,  and  the  admissi- 
bility of  such  books  at  common  law,  in  favour  of  the  tradesman,  must 
generally  depend  on  the  principles  already  referred  to.  See  Symondsx, 
Gas  Light  Co,,  11  Beav.  283. 

Entries  made  by  deceased  persons  in  the  course  of  their  business,  or  in 
discharge  of  their  duty,  are  admissible  only  where  it  is  the  duty  of  the 
deceased  both  to  do  the  act  and  to  make  an  entry  or  record  of  having  done 
it    Smith  V.  Blakey,  L.  R.,  2  Q.  B.  326;  Massey  v.  AUen,  13  Ch.  D.  558. 

Thus  an  entry  of  a  hiring  at  certain  wages  in  the  deceased  master's  private 
book,  with  a  memorandum  of  payment,  is  inadmissible  evidence,  inter  alios. 


Admissions.  59 

B,  V.  Worthy  4  Q.  B.  132  ;  for  it  was  neither  his  duty  to  make  it,  nor  was 
he  interested  in  making  it  in  the  proper  sense  of  "  interest.'*  An  entry 
purporting  to  l^e  the  substance  of  a  lease  made  by  the  lord  of  a  manor, 
contained  in  a  book  of  his  steward  200  years  old,  is  not  evidence  of  the 
lease  either  as  secondary  evidence  or  av  an  entry  made  in  the  course  of  duty 
or  business.  Doe  d.  Padwuk  v.  Skinner ,  3  Exch.  84.  See  also  Doe  d. 
Padwick  V.  Witictmh,  6  Exch.  601 ;  20  L.  J.,  Ex.  297  ;  4  H.  L.  C.  425. 

Entries  made  in  the  log  of  a  ship  by  a  deceased  mate  cannot  be  used  as 
evidence  for  her  owners  in  an  action  brought  against  them  for  collision.  The 
Henry  Coxon,  3  P.  D.  156. 

A  book  in  which  a  deceased  chief  rabbi  had  made  an  entry  of  circumcisions 
performed  by  him,  was  held  inadmissible  to  jjrove  the  age  of  a  Jew,  although 
it  was  pi'oved  that  a  Jew  was  ordinarily  circumcised  on  the  eighth  day 
after  his  birth.  Davis  v.  Lloyd,  1  Car.  &  K.  275,  cor.  Denman,  C.  J.,  after 
consulting  Patteson,  J. 

In  Edte  v.  Kingsford,  14  C.  B.  759 ;  23  L.  J.,  C.  P.  123,  Jer\'is,  C.  J., 
stated  that  declarations  "  in  the  course  of  business  "  were,  while  declarations 
**  in  the  course  of  duty''  were  not, receivable^in  evidence,  but  tlie  cases,  supra, 
rec(^ise  no  such  distinction. 

Though  a  contemporaneous  entry  made  in  the  coui"se  of  office,  reporting 
facts  necessary  to  the  performance  of  a  duty,  may  be  admissible,  vet  the 
statement  in  it  of  other  extraneous  circumstances?,  however  naturally  they 
may  find  a  place  in  the  narrative,  is  no  proof  of  these  circumstances. 
Champs  v.  Bemasconi,  1  C.  M.  &  R.  347  ;  4  Tyrw.  531  ;  Ex.  Ch. ;  Polini 
V.  Gray,  ante,  p.  68.  Thus,  a  return  by  a  sheriff's  officer  of  an  an'est  at  a 
specified  place  is  not  evidence,  inter  alios,  of  the  place  of  arrest.  Chambers 
V.  Bemasconi,  supra.  There  are  some  important  distinctions  between  the 
effect  of  declarations  {^gainst  interest  and  declarations  made  in  the  course 
of  office  or  business.  The  former  declarations  are  evidence  of  all  the  facts 
stated  and  whensoever  made ;  the  latter  are  evidence  only  of  the  facts  which 
it  was  the  business  of  the  officer  or  writer  to  state,  and  they  must  generally 
be  contemporaneous  with  the  act  done.     Smith  v.  Blakey,  supra,  per  cur. 

The  cases  on  this  sulyect  are  collected  in  1  Smith's  L.  Cases,  notes  to 
Price  V.  TorringUm,  Ld. 

As  to  entries  in  public  books,  registers,  &c.,  see  post,  Effect  of  documentary 
evidence, 

ADlilSSIOI^B. 

Admissions  by  a  party  to  the  record  out  of  court  are  evidence,  and  primary 
evidence,  of  the  fact  so  admitted.  In  an  action  by  M.  and  his  wife,  for 
injuries  caused  to  the  wife  by  defendants'  negligence,  the  defendants  were 
allowed  to  prove  that  M.  and  C,  his  attorney's  clerk,  had  conspired  to 
suborn  false  witnesses,  as  this  was  an  admission,  by  conduct,  of  M.,  that  he 
had  a  bad  case.  Moriarty  v.  L,,  ChatJuim,  d;  Dover  Ry,  Co.,  L.  R.,  5  Q.  B. 
314.  The  letters  of  a  party  may  be  proved  against  him  without  producing 
the  i^est  of  the  correspondence  on  either  side.  Barrymore,  I  A.,  v.  Taylor, 
1  Esp.  326.  But  though  the  express  admissions  of  a  party  to  the  suit,  or 
admissions  implied  from  his  conduct,  ai-e  evidence  against  him,  he  is  at 
liberty  to  prove  that  such  admissions  were  mistaken  or  untrue,  except 
in  the  case  of  estoppel.  Per  Bayley,  J.,  Heane  v.  Rogers,  9  R  &  C.  586. 
And  it  matters  not  wnether  the  mistake  arose  from  misapprehension  of  law 
or  of  fact.  Thus,  it  may  l)e  shown  that  the  admission  was  made  under  an 
erroneous  view  of  the  party's  own  legal  liability  ;  Newton  v.  Liddiard,  12 
Q.  B.  925  ;  as  where  defendfant  made  admissions  under  an  impression  that 
provisional  committee-men  were  liable  for  work  done  for  a  company.    S.  C, 
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Id,  See  also  Bailey  v.  Macaulayy  13]Q.  B.  815.  Such  a  mistaken  impressioxiy 
however,  will  not  exclude  his  admission,  though  it  will  impair  its  weight  as 
evidence  acainst  him.  Newtoii  v.  Belcher^  9  Q.  B.  612.  The  value  of  an 
admission  depends  on  the  circumstances  under  which  it  was  made  ;  where 
it  is  a  mere  inference  drawn  from  facts,  the  admission  goes  no  further 
than  the  facts  prove.  See  Bulley  v.  Bulley,  L.  R.,  9  Ch.  739.  An  admission 
that  his  trade  is  a  nuisance  is  evidence,  though  not  conclusive,  against  a 
defendant    R,  v.  Neville,  1  Peake,  91. 

By  Rules,  1883,  0.  xxxii.,  r.  1,  "any  party  to  a  cause  or  matter  may  ffive 
notice,  by  his  pleading,  or  otherwise  in  writing,  that  he  admits  the  truth  of 
the  whole  or  any  part  of  the  case  of  any  other  party." 

Admissions  maile  with  a  view  to  a  compromise  and  in  order  "  to  buy 
peace/'  are  not  evidence  against  the  maker.  R  N.  P.  236.  But  an 
acknowledgment  of  a  party's  handwriting,  though  made  pending  a  treaty 
of  compromise,  is  evidence  against  him.  TVaJdridge  v.  Ke^xnisorij  1  Esp. 
143.  So  an  admission  of  facts  before  arbitrators.  Gregory  v.  Hoicard,  3 
Esp.  1 13.  An  offer  of  a  specific  sum  bv  way  of  compromise  is  evidence, 
imless  accompanied  with  a  caution  that  ike  offer  is  conndential,  or  without 
prejudice.  H^cUlace  v.  Small,  M.  &  M.  446 ;  NicJwlson  v.  Smith,  3  Stark. 
128.  But  generally,  neither  letters  written  "without  prejudice,"  nor 
i-eplies  to  such  letters,  though  not  similarly  guarded,  can  be  used  as  evidence, 
Paddock  v.  Forrester,  3  M.  &  Gr.  903  ;  Hoghton  v.  HoghUyn,  15  Beav.  278  ; 
21  L.  J.,  Ch.  482,  725,  728,  and  see  In  re  River  Steamer  Co.,  L.  R.,  6  CL  822. 
So,  where  a  correspondence  has  begun  with  a  letter  written  "without 
prejudice,"  that  covers  the  whole  correspondence.  Ex  parte  Harris,  44  L.  J., 
Bky.  33.  Offers  made  without  prejudice  have,  however,  sometimes  been 
allowed  to  be  given  in  evidence  for  the  j^erson  making  the  offer,  to  show  a 
willingness  to  settle  the  dispute.  Jones  v.  Foxall,  15  Beav.  388 ;  21  L.  J., 
Ch.  725 ;  WiUiams  v.  Thrnnas,  2  Dr.  &  S.  29 ;  31  L.  J.,  Ch.  674. 

Admissions  on  compiUsory  process.]  It  is  no  objection  to  the  proof  of  an 
admission  that  it  was  made  under  compulsory  process ;  thus,  an  answer  to 
a  bill  in  Chancery,  filed  against  the  defendant  by  a  stranger,  may  be  read 
against  him,  to  show  the  admission  of  a  particular  feu^t.  Grant  v.  Jackson, 
Peake,  203.  So,  the  defendant's  answ^er  to  interrogatories  administered  by 
the  plaintiff  to  him  in  another  suit  is  admissible  against  him.  Fleet  v. 
Pernns,  L.  R.,  3  Q.  B.  536.  Ex.  Ch.  ;  JL.  R.,  4  Q.  B.  500.  But  senib.  the 
compulsion  must  not  be  illegal.  R,  v.  Garhett,  I  Den.  C.  C.  236.  See  R, 
v.  Goote,  L.  R.,  4  P.  C.  599.  The  examination  of  a  i>arty  before  commissioners 
of  bankrupt  is  evidence  against  him ;  Robson  v.  Alexander,  1  Moore  &  P. 
448 ;  R.  V.  Wheater,  2  Moo.  C.  C.  45  ;  although  there  was  an  irregularity 
in  the  proceedings  which  had  been  waived  by  the  appearance  of  the  bank- 
rupt for  examination  ;  R.  v.  Widdop,  L.  R.  2  C.  C.  3  ;  or  though  part  only 
of  his  deposition  was  noted  down ;  Milward  v.  Forbes,  4  Esp.  172 ;  or 
though  the  compulsory  power  was  exercised  on  irrelevant  matters.  Stockfldh 
V.  De  Tastei,  4  Camp.  10.  So  testimony  given  in  Court  may  be  used  in  an 
action  against  the  witness,  though  he  was  prevented  from  entering  into  an 
explanation  of  the  circumstances  under  which  the  fact  took  place,  it  being 
irrelevant.  Gollett  v.  Keith,  Ld.,  4  Esp.  212.  So  testimony  on  process  to 
compel  attendance  before  the  House  of  Commons.  R.  v.  Merceron,  2  Stark. 
366.  See  obs.  in  R.  v.  Gilliam,  1  Moo.  C.  C.  203.  But  such  compulsory 
admission  is  no  evidence  of  an  account  stated.  Tucker  v.  Barrow,  7  B.  & 
0.623. 

Admission  of  the  contents  of  docaments."]    Though  tlie  contents  of  a  written 
instrument  cannot  in  general  be  proved  oy  a  witness  without  production  of 
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it  (see  ante.  p.  1)  ;  yet  what  a  party  to  the  reconl  says  is  primary  evidence 
against  himself  as  an  admission,  though  it  relates  to  the  contents  of  a 
written  instrument,  and  though  the  contents  l>e  directly  in  issue  in  the 
cause.  This  was  first  deliberately  nded  in  Slatterie  v.  Pooley,  6  M.  &  W. 
664  ;  followed  by  Kina  v.  CoU,  2  Exch.  628  ;  Fox  v.  Waters,  12  Ad.  &  E. 
43.  The  doctrine  has  been  impugned  and  regarded  as  objectionable.  See 
Lawless  v.  Qiuale,  8  Ir.  L.  Rep.  382 ;  it  is,  however,  estalJished  by  sub- 
sec^uent  cases.  There  can  be  no  doubt,  however,  that  such  an  admission 
ought  in  some  cases  to  have  no  weight ;  as  where  the  party  relying 
upon  it  is  manifestly  withholding  more  satisfactory  evidence  in  his  own 
power  ;  or  where  the  admission  assumes  a  degree  of  knowledge,  whether  of 
law  or  of  fact,  which  the  party  admitting  is  not  likely  to  possess ;  as  the 
construction  of  a  deed  of  settlement ;  the  contents  of  a  fine  or  recovery,  &c 
"  If  the  plaintiff  is  himself  in  the  box,  you  may  ask  him  aa  to  the  contents 

of  a  document,  and  his  answer  will  Ije  good  evidence Perhaps  the 

judge  might  say  that  the  document  ougnt  to  be  produced.  I  should  do  so 
myself  in  some  cases."  Per  Pollock,  C.  B.,  in  Farrow  v.  Blmnfield,  1  F.  &  F. 
653.  See  also  the  observations  in  Boulter  v.  PeplmCy  9  C.  B.  493  ;  19  L.  J., 
C.  P.  190.  To  make  such  oral  admission  of  any  value  when  it  relates  t^)  a 
written  document,  it  ought  to  l)e  clear  and  distinct ;  thus  where  the 
defendant,  in  order  to  show  that  an  expired  lease  had  been  renewed  by  the 
ance.stor  of  the  plaintiff,  proved  a  statement  by  the  ancestor  many  years  ago, 
that  the  land  had  l)een  "  new-lived "  by  him,  without  more,  it  was  held 
insufficient.     Doe  d.  Lord  v.  Crago,  6  C.  JB.  90. 

A  statement  made  by  the  plaintiff  that  his  demand  for  work  done  had 
been  referred  to  an  arbitrator,  who  awarded  that  nothing  w&s  due,  was 
admitted  as  evidence  against  him.  Murray  v.  Greaory,  5  Exch.  468.  The 
registered  copy  of  a  deed,  signed  and  certified  by  the  plaintiff,  was  held  to 
Ije  primary  evidence  of  its  contents  against  him.  Boulter  v.  PeploWy 
supra,  A  copy  of  a  document  sent  l>y  a  party  is  primary  evidence  against 
him.  See  Sto}f>e  v.  Qivemer,  L.  R.,  5  Ex.  165,  159.  A  machine  copy  of  a 
letter  written  by  the  plaintiff  to  a  third  person,  may  l)e  used  as  an  admission 
on  the  part  of  the  plaintiff,  though  not  admissible  as  a  letter.  Nathan  v. 
Jacoby  1  F.  &  F.  452.  So  an  abstract  of  title  containing  recitals,  which  had 
been  relied  upcm  by  the  defendant  in  a  suit  in  Chancery,  was  admitted  as 
evidence  against  him  in  a  subsequent  action  of  the  matters  so  recited, 
without  producing  the  original  deeds.  Pritchard  v.  BagshaWy  11  C.  B.  469  ; 
20  L.  J.,  C.  P.  161.     See  also  R.  v.  Basingstoke,  14  Q.  B.  611. 

The  following  are  some  of  the  earlier  cases  bearing  on  the  same  doc- 
trine : — The  terms  of  a  lease  may  be  proved  by  oral  admissions. 
Howard  v.  Smith,  3  M.  &  Gr.  264.  An  oral  admission  of  a  debt  is 
evidence  on  an  account  stated,  though  it  refers  to  a  written  instrument 
not  produced.  NewhaU  v.  Holt,  6  M.  &  W.  662.  A  defendant  in  an 
action  for  the  recovery  of  land  may  proye  an  admission  of  the  plaintiff 
that  he  had  sold  and  assigned  his  lease  to  a  third  person,  though  such 
assignment  must  1^  in  writing.  Voe  d.  Lotcden  v.  Watson,  2  Stark. 
230.  A  notice  si^ed  by  partners,  stating  that  the  partnership  "has 
been  dissolved,"  is  evidence  against  them  to  the  dissolution,  though 
the  partnership  was  by  deed.  Doe  d,  Waithman  v.  Miles,  1  Stark. 
181  ;  4  Camp.  373.  It  was  formerly  held,  that  an  admission  in  an  answer 
in  Chancery  of  the  execution  of  a  deed  was  only  secondary  evidence,  and 
did  not  supersede  the  necessity  of  proving  it  in  the  regular  way.  Call  v. 
Dunning,  4  East,  63  ;  Cunlife  v.  Sefton,  2  East,  187.  188.  So  with  r^ard 
to  matters  of  record  and  judicial  proceedings,  as  tne  insolvency  and  dis- 
cbarge of  the  plaintiff,  oral  evidence  of  admissions  has  been  held  insuffi- 
cient.  Scott  y.  Clare,  3  Camp.  236.   But  since  the  case  of  Slatterie  v.  Pooley, 
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ante,  p.  61,  the  cases  of  Scott  v.  Clare,  Call  v.  Dunning,  ante,  p.  61,  and  other 
earlier  cases  are  open  to  question. 

Admissions  hy  acquiesceTice.]  Admissions  may  sometimes  be  presumed 
from  tlie  silence  or  conduct  of  a  party  when  certain  statements  are  made. 
On  this  ground  it  is  that  the  uncontradicted  statements  of  any  one,  made 
in  the  presence  and  hearing  of  the  party  against  whom  they  are  offered, 
are  evidence.  Bessela  v.  Stem,  2  C.  P.  D.  265,  C.  A.  But  of  course  no  in- 
ference against  him  can  be  reasonably  drawn,  if  the  fact  stated  before  him  be 
one  which  is  plainly  not  within  his  own  knowledge  ;  for  he  may  be  unable 
either  to  admit  or  contradict  it.  So  the  deposition  of  a  witness,  t^en 
in  a  judicial  proceeding  against  a  party,  is  not  evidence  in  another 
proceeding  against  that  party  merely  on  the  ground  that  he  was 
present,  and  did  not  cross-examine  or  contradict  the  witness ;  Melen  v. 
Andrews,  M.  &  M.  336  ;  for  the  nature  of  a  judicial  proceeding  prevents  a 
party  from  interposing  to  contradict  or  comment  on  the  statement  of  a 
witness,  as  he  would  m  common  conversation.  Accord,  per  Alderson,  B., 
in  Short  v.  Stay,  Winton  Sum.  Ass.  1836.  Cases,  however,  may  occur,  in 
which  the  refusal  of  a  person  to  contradict  or  cross-examine  a  witness,  even 
in  a  judicial  proceeding,  may  be  admissible.  See  Simpson  v.  Robinson,  12 
Q.  B.  511,  cited  post,  Action  for  defamation;  Proof  of  malice. 

It  should  be  observed,  that  although  silence  has  been  considered  to  be 
evidence  of  assent  to  a  statement  made  orally  in  the  presence  of  the  party, 
no  such  inference  can  be  fairly  drawn  from  the  mere  omission  of  a  party  to 
reply  to  a  letter ;  Felthouse  v.  Bindley,  11  C.  B.,  N.  S.  869,  875  ;  31  L.  J.,  C. 
P.  204,  206,  per  Willes,  J. ;  Richards  v.  Gellatly,  L.  R,  7  C.  P.  131,  per  Id.; 
imless  sent  under  circumstances  which  entitle  the  writer  to  an  answer. 
See  Edwards  v.  Towels,  5  M.  &  Gr.  624  ;  Richardson  v.  Dujin,  2  Q.  B.  218. 
A  statement  which  may  be,  but  is  not,  immediately  contradicted  without 
further  trouble  than  an  oral  denial,  may  be  presumed  to  be  true ;  but  no 
one  is,  or  ought  to  be,  expected  to  answer  every  officious  letter  that  is 
written  to  hini.  It  has  been  held,  however,  tliat  such  a  letter  may  some- 
times be  used  as  evidence  of  a  demand,  and  of  so  much  as  may  explain  the 
demand.  Thus,  where  the  plaintiff  discovered  that  he  had  inadvertently 
paid  a  debt  to  the  defendant  twice  over,  and  his  accoimtant  wrote  repeatedly 
to  the  defendant,  explaining  how  the  mistake  arose,  and  requesting  repay- 
ment, but  the  defendant  tooK  no  notice  of  the  letters,  it  was  held  that  the 
letters  were  all  admissible  in  evidence  against  him  in  an  action  to  recover 
back  the  payment.  Gaskill  v.  Skene,  14  Q.  B.  664  ;  and  see  Fairlie  v. 
DerUon,  3  C.  &  P.  103.  So  in  the  case  of  a  letter  written  by  A.  to  B.,  to 
which  the  position  of  the  parties  justifies  A.  in  expecting  an  answer, — as 
where  the  subject  of  it  is  a  contract  or  negotiation  before  pending  between 
them, — the  silence  of  B.  may  be  important  evidence  against  him.  See  Lucy 
V.  Mouflet,  5  H.  &  N.  229  ;  29  L.  J.,  Ex.  110,  cited  port,  Action  for  goods  sold  ; 
where  the  plaintiff  puts  in  the  letter  written  in  his  behalf  by  a  third  pei'son 
to  the  defendant,  the  defendant  is  entitled  to  put  in  his  answer  to  it,  almough 
it  states,  as  a  fact,  a  circumstance  wliich,  if  true,  is  a  defence  to  the  action, 
for  it  shows  that  that  circumstance  has  been  brought  under  the  defendimf  s 
notice.     Came  v.  Steer,  5  H.  &  N.  628  ;  29  L.  J.,  Ex.  281. 

The  following  are  also  examples  of  admissions  implied  from  negative 
conduct  or  acquiescence  : — If  A.  navingtitle  to  premises  in  the  possession  of 
K,  suffers  B.  to  make  alterations  inconsistent  with  such  title,  it  is  evidence 
to  go  to  the  jury  that  A.  has  recognised  the  right  of  B.,  and  has  done  such 
acts  as  are  necessary  to  confirm  it  Doe  d.  JFinckley  v.  Pye,  1  Esp.  364.  So 
where,  upon  a  building  lease  of  69  feet,  more  or  less,  the  lessee  took  62j 
feet,  but  the  ground  taken  agreed  with  the  abuttals  in  the  lease,  and  the 
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lessor  marked  out  the  ^und,  and  saw  the  progress  of  the  defendant's 
building  without  objection,  this  is  evidence  of  the  lessee's  title.  Neale  d. 
Permix  v.  Parkin,  Id,  229.  And  in  action  for  a  debt,  evidence  that  the 
plaintiff  was  an  insolvent  debtor,  and  had  not  inserted  the  debt  in  question  in 
nis  schedule,  was  an  admission,  as  against  him,  of  its  not  being  due.  NicholU 
V.  Dovmes,  1  M.  &  Rob.  13.  But  it  was  held  that  the  attesting  witness  of  the 
schedule  must  be  called  to  prove  it.  Streets  v.  Bartlett,  5  C.  B.  562.  As 
to  which  see,  however,  Bailey  v.  BidweUf  13  M.  &  W.  73,  post,  p.  126. 

To  this  head  may  also  Ixi  referred  the  case  in  which  the  depositions  or 
statements  of  thii'd  persons  have  been  held  to  l)e  evidence  against  a  party 
who  has,  on  a  former  occasion,  caused  them  t^)  be  made  and  used  them  as 
true  for  his  own  purposes.  Brickell  v.  Hidse,  7  Ad.  &  E.  465  ;  Gardner  v. 
Mauit,  10  Ad.  &  E.  464  ;  Richards  v.  Maraan,  4  B.  &  S.  641  ;  33  L.  J.,  Q.  B. 
114,  cited  postf  Effect  of  depositions;  and  the  comments  per  curiam,  in  Boileau 
V.  RtUlin,  2  Exch.  679,  680.  But  in  an  action  by  a  bankrupt  against  his 
assignees  to  try  the  validity  of  his  commission,  depositions  of  deceased 
persons  taken  under  the  commistiion,  and  enrolled  by  the  assignees,  were 
not  evidence  against  them  as  admissions  by  reason  of  such  enrolment. 
Chambers  v.  Bernasconi,  1  C.  M.  &  R.  347. 

As  to  admisssions  by  parties  identified  in  interest,  see  ante,  tit  Hearsay, 
p.  48  ;  and  see  post,  p.  64,  et  seq,;  Admis8i4ms  hy  trustees,  dbc. 

Receipts,']  At  common  law  the  acknowledc^nent  in  a  deed  of  the  receipt 
of  moneyVas  conclusive  evidence  as  between  ttie  parties  to  it  of  such  receipt. 
Baker  v.  Dewey,  1  B.  &  C*  704 ;  Rowntree  v.  Jacob,  2  Taunt  141.  But  not 
where  the  recital  of  the  deed  showed  only  an  ''  agreement  to  pay,"  and  the 
receipt  was  of  money  "so  paid  as  a1x)ve  mentioned;"  as  usual  in  purchase 
deeds.  BoUrell  v.  Sumrners,  2  Y.  &  J.  407;  Lampon  v.  Corke,  5  B.  &  A.  606. 
Nor  was  the  receipt  indorsed  on  the  back  of  the  deed  conclusive.  Straton  v. 
RastaU,  2  T.  R.  366.  In  equity  the  absence  of  a  receipt  at  the  back  of  the 
deed  would  put  a  subsequent  purchaser  on  inquiry  as  to  whether  the 
purchase  money  had  been  paid  ;  see  Kennedy  v.  Green,  3  Myl.  &  K.  699 ; 
lor  the  land  in  the  hands  of  a  purcha.<9er  with  notice  that  the  prior  purchase- 
money  remained  unpaid,  or  of  a  volunteer,  would  be  liable  to  lien  for  it 
notwithstanding  the  conveyance  express  the  consideration  to  have  been 
paid,  and  there  is  an  indorsed  receipt.  S.  C. ;  Winter  v.  Atison,  3  Russ. 
488.  See  notes  to  Mackreth  v.  Symmons,  1  White  &  T.  Lead.  Cases.  But 
now  in  case  of  deeds  executed  after  31st  December,  1881,  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vict  c.  41 ),  s.  55,  provides  that 
"  a  receipt  for  consideration  money  or  other  consideration  in  the  body  of  a 
deed  or  indorsed  thereon  shall,  in  favour  of  a  subsequent  purchaser  not  having 
notice  that  the  money  or  other  consideration  thereby  acknowledged  to  be 
received  was  not  in  hct  paid  or  given  wholly  or  in  part,  be  sufficient  evidence 
of  the  payment  or  givmg  of  the  whole  amount  thereof."  In  general,  a 
receipt  not  under  seal  is  omy  a  primA  facie  acknowledgment  that  the  money 
has  been  paid  ;  and  therefore  may  be  contradicted  or  explained.  Graves  v. 
Key,  3  B.  &  Ad.  318.  Even  though  expressed  to  be  "  in  full  of  all  demands  f 
Fitch  V.  Sutton,  6  East,  230  ;  Lee  v.  Lancashire  and  Yorkshire  Ry.  Co,,  L.  R., 
6  Ch.  527,  534  ;  see  also  Bowes  v.  Foster,  2  H.  &  N.  779  ;  27  L.  J.,  Ex.  262. 
These  two  last  cases  overrule  Alner  v.  George,  1  Camp.  392,  cor,  Ld.  Ellen- 
borough.  See  further  notes  to  Cumber  v.  TFane,  1  Smith's  L.  Cases.  A 
receipt  given  in  the  settlement  of  an  account  may  be  evidence  of  sums  being 
allowed  on  the  settlement,  and  such  allowance  being  equivalent  to  the  pay- 
ment of  money  cannot  be  afterwards  recovered  bv  the  person  making  the 
allowance.  Bramston  v.  Robins,  4  Bing.  11.  As  between  the  underwriter 
and  the  assured,  the  acknowledgment  in  the  policy  of  the  receipt  of  the 
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premium  by  the  broker  is  concluaive  ;  Dalzell  v.  Mair^  1  Camp.  532  ;  and 
see  XeTios  v.  Wickham,  L.  K.,  2  H.  L.  296,  319 ;  unless  there  was  a  fraud 
practised  by  the  assured  to  induce  the  broker  to  give  credit  to  him.  Foy  v. 
Bell,  3  Taunt,  493.  If  an  agent  emplo^'ed  to  receive  monev,  and  bound  by 
his  duty  to  his  principal  to  communicate  to  him  whether  the  money 
is  receive<l  or  not,  renders  an  accoimt  from  time  to  time  which  contains  an 
intentional  misstatement  that  the  money  has  been  received,  he  is  so  far  bound 
by  that  account  that  he  cannot  make  his  principal  refund  moneys  paid  to 
hmi  on  it.  Shaw  v.  Pictoii,  4  B.  &  C.  729  ;  Skyring  v.  Greenwood,  Id.  281. 
As  to  proof  of  receipts  for  legacies,  vide  post,  tit.  Stamps  ;  Receipt. 

'  Admissions  implied  from  the  acts  of  the  party."]  The  plaintiffs  title  to  sue, 
or  the  character  in  which  the  plaintiff  sues,  or  in  which  the  defendant  is 
sued,  is  frequently  admitted  by  the  acta  and  conduct  of  the  opposite  party  ; 
and  in  some  cases  the  admission,  though  not  strictly  an  estoppel,  is  conclusive. 
Thus,  if  B.  has  dealt  with  A.  as  farmer  of  the  post-horse  duties,  it  is  evi- 
dence in  an  action  by  A.  against  B.  to  prove  that  he  is  such  farmer.  Radford 
V.  M'Intosh,  3  T.  R.  632.  And  see  Peacock  v.  Harris,  10  East,  104.  So  in 
an  action  for  slandering  the  plaintiflf  in  his  profession  of  an  attorney,  the 
words  themselves,  importing  that  the  defendant  would  have  the  plaintiff 
struck  off  the  roll  of  attorneys,  were  held  to  be  an  admission  of  the  plaintifrs 
character  of  attorney.  'Berrym^n  v.  JVise,  4  T.  R.,  366  ;  Pearce  v.  Whale, 
5  B.  &  C.  38,  So  in  the  case  of  a  libel  on  the  plaintiff  as  envoy  of  a  foreign 
state  ;  Yrisarri  v.  Clemeiit,  3  Bing.  432.  In  an  action  for  penalties  against 
a  Collector  of  taxes,  proof  of  the  defendant  having  collected  the  taxes 
is  sufficient  proof  of  his  being  collector,  though  the  appointment  is  b)-  war- 
rant. Lister  v.  Priestley,  Wi^htw.  67.  So  payment  of  tithes  bjy  a 
paiishioner  to  the  plaintiff  is  evidence  against  the  former  of  the  plaintiff's 
title  to  the  living.  Ghamnan  v.  Beard,  3  Anstr,  942.  Where  an  auctioneer 
ha<<  advertised  for  sale  tne  "  property  of  J.  S.,  a  bankrupt,"  this  is  evidence 
of  the  bankruptcy  in  an  action  brought  by  the  trustee  against  the  auctioneer 
for  the  proceeds.  Maltby  v.  Christie,  1  Esp.  340.  The  cases  relating  to  the 
admission  of  bankniptcy,  and  of  the  title  of  the  trustees,  by  matters  in  pais, 
are  collected,  post,  Part  III.,  tit.  Actions  by  trustees  of  hanknipts  ;  Proof  of 
title  of  trustee,  when  dispensed  u?ith  by  irnplied  admission. 

Wnere  A.  brings  an  action  against  B.  to  recover  possession  of  land,  he 
thereby  admits  B.'s  possession  of  the  land.  Stanford  v.  Hurlstmie,  L.  R.,  9 
Ch.  116. 

Mere  subscription  of  a  paper,  as  witness,  is  not  in  itself  proof  of  his  know- 
ledge of  its  contents.    Harding  v.  Orethom,  1  Esp.  58. 

As  to  estoppel  arising  from  the  acts  of  a  party,  vide  post,  p.  73. 

Admission  by  trustees  ;  or  of  persons  not  parties  to  the  suit,  but  interested  in  it.] 
An  admission  is  evidence  whether  made  oy  a  trustee,  or  nominal  party,  who 
sues  for  the  benefit  of  another  ;  Bauerman  v.  Radenius,  7  T.  B,  664  ;  Gibson 
V.  Winter,  5  B.  &  Ad.  96  ;  or  by  husband  in  action  by  him  and  his  wife  ; 
Moriaty  v.  L.,  ClMtham,  d:  Dover  Ry.  Co.,  L.  R.  5  Q.  B.  314 ;  cited 
ante,  p  59  ;  or  by  the  person  really  interested  in  the  suit,  but  not  named  on 
the  record.  Thus  in  action  on  a  bond  conditioned  for  the  payment  of  money 
to  L.  D.,  the  declaration  of  L.  D.  that  the  defendant  owes  nothing  is  evi- 
dence against  plaintiff.  Hanson  v.  Parker,  I  Wils.  257.  So  in  an  action  by  the 
master  of  a  ship  for  freight,  brought  for  the  benefit  of  the  owner,  the  admis- 
sions of  the  latter  are  evidence.  Smith  v.  Lyon,  3  Camp.  465.  So  in  actions 
on  policies,  the  declarations  of  the  party  really  interested  are  admissible. 
Ptr  Lord  EUenborough,  Bell  v.  Ansley,  16  East,  143.  But  the  statement  of 
a  cestui  qu£  trust  is  either  wholly  inadmissible  against  his  trustee,  or  admis- 
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Bible  only  as  to  his  own  interest,  where  the  trustee  holds  in  trust  not  for  him 
only,  but  for  others.  Thus  where  an  action  of  ejectment  was  brought  by  a 
trustee  having  the  legal  estate  in  fee,  and  the  defendant  offered  evidence  of 
admissions  made  by  the  cestui  que  trust  of  a  particular  estate,  it  was  con^ 
sidered  doubtful  whether  such  evidence  could  be  received,  inasmuch  as  the 
interest  of  the  cestui  que  trust  was  not  co-extensive  with  that  of  the  lessor  of 
the  plaintiff,  and  the  declarations  were  prejudicial  to  the  remainderman.  Doe 
d.  Biywlandson  v.  Wainvnighty  8  Ad.  &  E.  691.  And  according  to  May  v. 
Taylor,  6  M.  &  Qr.  261,  in  order  to  make  the  statements  of  the  cestui  que 
trtut  adnussible  against  the  trustee,  the  interest  of  the  cestui  que  trust  ought 
to  be  identical  with  that  of  the  trustee,  and  it  is  not  enough  to  prove  a  sub- 
sisting trust  without  showing  the  nature  and  extent  of  it,  or  that  the  cestui 
que  trust  is  the  real  party  to  the  action,  and  the  nominal  party  a  mere  agent. 
It  is  said  in  B.  N.  P.  237,  that  an  "  answer  "  by  a  trustee  can  in  no  case  1^  used 
as  evidence  against  a  cestui  que  tru^t.  It  is,  however,  probable  that  this  pas- 
sage relates  to  evidence  in  equity ;  for  it  was  there  only  that  a  cestui  que 
trust  could  be  party  to  the  suit,  and  the  trustee  would  be  a  co-defendant. 

Admissions  by  tenants  of  the  existence  of  rights  or  easements  are  not 
evidence  against  their  landlords.  Papendick  v.  Bridgwater,  5  E.  &  B.  166  ; 
24  L.  J.,  Q.  B.  289.  But  where,  in  an  action  of  ejectment,  one  of  the 
defendants  defended,  in  the  character  of  landlord  to  the  other  defendants, 
their  admissions  were  evidence  against  him.  Doe  d.  Mee  v.  Litherkmd, 
4  Ad.  &  E.  784. 

.On  an  appeal  against  an  order  of  removal,  the  admissions  of  rated  in- 
habitants of  a  parish  are  evidence  against  that  parish,  for  they  are  the 
jmrties  really  interested.     R.  v.  Whitley,  1  M.  &  8.  636.     So  in  an  action 

r'nst  the  sheriff,  the  declarations  of  a  party,  who  has  indemnified  the 
iff,  are  evidence  against  the  defendant.  Dyke  v.  Aldridge,  cited  7  T.  R. 
665.  So  in  trover  for  a  deed,  which  the  defendant  detained  at  the  request 
of  W. ,  and  in  the  detainer  of  which W.  was  substantially  interested,  the  declare 
ations  of  W.  in  favour  of  the  plaintiff's  claim  were  held  admissible.  Harrison 
V.  VaUance,  1  Bing.  45  ;  and  see  Rohson  v.  Andrade,  1  Stark.  372.  So  the 
declarations  of  the  party  for  whose  benefit  the  plaintiff  sues  on  a  bill ; 
IVelstead  v.  Levy,  1  M.  &  Rob.  138  ;  or  of  a  party  from  whom  he  received 
the  bill  or  note  when  overdue,  are  evidence  against  the  plaintiff.  Beauchamp 
V.  Parry,  1 B.  &  Ad.  89.  Admissions  by  one  of  several  trustees  will  not 
affect  his  co-trustees  where  they  are  not  all  personally  liable.  Davies  v» 
Eidge,  3  Esp.  101. 

The  declarations  of  a  party  proved  to  be  a  joint  contractor  with  the 
defendant,  though  not  joined  in  the  action,  or  though  nol-prossed  on  a  plea 
of  bankruptcy,  were  admissible.  Grant  v.  Jackson^  Peake,  203  ;  Wood  v. 
Braddick,  1  Taunt.  104.  But  admissions  by  co-trespassers,  or  joint  defend- 
ants, in  actions  for  tort,  are  not  generally  evidence  except  agaiiLst  themselves, 
unless  there  be  proof  of  common  motive  and  object,  and  the  declarations 
relate  to  them.  Daniels  v.  Potter,  M.  &  M.  501  ;  and  see  the  observations 
in  K  V.  Hardwick,  11  East,  578.  Nor  are  they  evidence  in  actions  ex  con^ 
tractu,  unless  they  relate  to  a  matter  in  which  there  is  an  identity  of 
interest:  thus  where  the  plaintiff  in  covenant  alleged  an  eviction  by  two 
defendants  under  a  prior  lawful  title,  an  admission  bv  one  of  the  defendants 
after  eviction  was  held  no  evidence  of  such  title,  although  the  defendants 
were  co-executors  of  the  covenantor,  and  had  joined  in  the  eviction.  Fox 
v.  Waters,  12  Ad.  &  E.  43. 

An  adminsion  by  a  private  individual  of  a  corporation  is  not  evidence 
against  the  corporate  body.  London,  Mayor  of,  v.  Long,  1  Camp.  23.  But 
where  a  corporation  sues  for  a  disturbance  in  exercising  a  corporate  office^ 
what  is  said  by  the  ofl^cer  respecting  the  exercise  of  it  is  evidence  against  the 
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corporation.    Id,  25  per  Ld.  Ellenborougli.  As  to  admissions  by  the  agents 
of  corporations  and  companies,  see  Admissions  by  agents,  post,  pp.  67,  S. 

Where  plaintiff  sued  as  administrator  durante  absmtid  of  the  executor,  the 
admissions  of  the  executor  were  held  inadmissible  against  the  plaintiff. 
Bush  V.  Peacock,  2  M.  &  Rob.  162.  In  a  suit  by  assignees  of  bankrupt, 
admissions  by  them  before  their  appointment  were  received  in  evidence 
against  them  by  Tindal,  C.  J.,  in  Smith  v.  Morgan,  Id,  257  ;  but  they  were 
rejected  in  a  previous  case  of  Fenwick  v.  Thornton,  M.  &  M.  51.  In  Leage  v. 
Edmxmds,  25  L.  J.,  Ch.  125,  letters  written  by  a  defendant,  sued  as  admin- 
istratrix,  containing  admissions  made  by  her  before  letters  of  administration 
had  been  taken  out,  were  rejected  as  evidence,  a^inst  her.  Perhaps  the 
admissibility  of  statements  made  bv  executors,  assignees,  and  others  tilling 
an  official  character,  but  before  tliey  were  invested  with  that  character, 
will  be  found  to  depend  on  the  nature  of  the  facts  stated  by  them. 
So  an  admission,  before  probate,  by  an  executor  named  in  a  will 
may  perhaps  be  entitled  to  more  consideration  than  the  admission  of 
a  mere  stranger  who  has  afterwards  obtained  letters  of  administration. 
When  an  offijcial  manager  of  a  company,  appointed  under  the  Winding-up 
Act,  11  &  12  Vict.  c.  45,  was  substituted  as  aefendant  by  order  in  Chancery, 
instead  of  a  shareholder  D.,  who  had  been  sued  by  a  creditor  of  the  company 
''as  nominal  defendant ^^  it  was  held  that  the  declarations  of  D.,  while  de- 
fendant, were  not  evidence  against  the  official  manager.  Armstrong  v. 
Normandy,  5  Exch.  409.  The  decision  here  turned  on  the  misnaming  of  D. 
on  the  record  as  "  nominal  defendant  only." 

Ad/missions  by  guardian  and  prochein  amy."]  The  admissions  of  a  guardian 
are  not  evidence  against  an  infant  who  sues  by^  his  guardian.  Cowling  v. 
Ely,  2  Stark.  366  ;  Eggleston  v.  Spelce,  3  Mod.  258.  Nor  the  admission  of 
prochein  amy.     Webb  v.  Smith,  Ry.  &  M.  106. 

Admissions  by  agents  and  servants,]  Where  a  party  to  the  suit  directly  or 
impliedly  constitutes  a  third  person  his  agent  for  the  purpose  of  an  admis- 
sion, the  admission  so  made  is  evidence.  Thus,  if  a  person  agrees  to  admit 
a  claim,  provided  J .  S.  will  make  an  affidavit  in  support  of  it,  such  affidavit 
is  proor  against  him.  Lloyd  v.  WiUan,  1  Esp.  178;  Stevens  y,  Thacker, 
Peake,  187.  And  it  is  conclusive  in  an  action  foimded  on  the  special  agree- 
ment Amy  v.  Andrews,  Freem.  133.  But  see  Garnet  v.  BaU,  3  Stark.  160. 
So  if  the  vendee  of  goods  denies  having  received  them,  but  adds,  "  If  the 
carrier's  servant  says  he  delivered  the  goods,  I  will  pay  you,"  the  answer  of 
the  servant  when  applied  to  on  the  subject  may  be  given  in  evidence. 
Daniel  v.  Pitt,  1  Camp  366,  n. ;  Williams  v.  Innes,  Id,  364.  In  an  action 
for  the  loss  of  a  horse  through  the  defendant's  negligence  in  not  fencing  a 
shaft,  defendant  consented  to  pay  compensation  if  a  miners'  jury  should  say 
the  shaft  was  his  ;  held  that  the  finding  of  such  jury  was  evidence  against 
him  of  negligence,  though  not  conclusive.    Sybray  v.  White,  1  M.  &  W.  435. 

WiUi  regard  to  the  admissions  of  agents  in  general,  the  rule  is  this  :  When 
it  is  proved  that  A.  is  agent  of  B.  whatever  A.  does,  or  says,  or  writes,  in  the 
making  of  a  contract  as  agent  of  B.,  is  admissible  in  evidence  against  B., 
Ijecause  it  is  part  of  the  contract  which  he  makes  for  B.,  and  which  therefore 
binds  B.  ;  but  it  is  not  admissible  merely  as  the  agent's  account  of  what  has 
passed.  Per  Gibbs,  J.,  Langhom  v.  Alhmtt,  4  Taunt.  519.  Thus  the  de- 
claration of  a  ser\''ant  employed  to  sell  a  horse  is  e\ddence  to  charge  the 
master  with  a  warranty,  if  made  at  the  time  of  sale  ;  but  statements  made 
at  any  other  time  are  not  admissible  against  him.  Helyear  v.  Hawke,  5  Esp. 
72.    So  where  the  servant  of  a  horseoealer,  who  was  employed  to  take  a 
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horse  to  the  stables  of  the  purchaser,  had  signed  a  receipt  containing  a 
warranty,  this  receipt  without  proof  of  the  servant's  authority  to  give  a 
warranty  was  rejected  in  an  action  against  his  master.  Wooain  v. 
Burfordy  2  Cr.  &  M.  391.  .  An  admission  bv  a  servant,  in  a  trans- 
action not  relating  to  the  business  in  which  ne  is  employed,  is  not  evi- 
dence against  his  master.  Thus  where  a  pawnbroker's  shopman  was  heard 
to  state  that  his  master  had  lent  200L  at  5  per  cent,  on  the  security  of  certain 
plate,  this  was  held  inadmissible  as  against  the  master.  Garth  v.  Howard, 
8  Bing.  451.  But  if  the  statement  had  been  made  by  him  in  the  course  of 
a  transaction  in  the  ordinary  course  of  a  pawnbroker's  business,  it  would 
have  been  different.  Id,  543  ;  Schumack  v.  Lock,  10  B.  Moo.  39.  The 
letters  of  an  agent  to  his  principal,  containing  a  narrative  of  past  transactions 
in  which  he  had  been  employed,  are  not  admissible  in  evidfence  af^ainst  the 
principal^  Kohl  v.  Jansen,  4  Taunt.  565  ;  Fairlie  v.  Hastings^  10  Ves.  128  ; 
Betham  v.  Benson,  Gow.  45.  An  admission  by  a  person  who  has  generally 
managed  A.'s  landed  property,  and  received  his  rents,  is  not  evidence  against 
A.  as  to  his  employers  title,  there  being  no  other  proof  of  his  agency  ad  hoc. 
Ley  V.  Peter,  3  H.  &  N.  101  ;  27  L.  J.,  Ex.  239.  So  in  an  action  against  a 
surety,  the  admissions  or  declarations  of  the  principal,  to  whom  goods  have 
been  sent  by  the  plaintiff  at  the  defendant's  request,  are  not  evidence  against 
the  defendant  either  as  to  the  receiT)t  of  the  goods,  or  as  to  other  facts  re- 
specting them.     Evans  v.  Beattie,  5  Esp.  26  ;  Bacon  y,  CJiesney,  1  Stark.  192. 

But  a  letter  from  an  agent  abroad  stating  the  receipt  of  money,  coupled 
with  the  answer  of  the  principal  directing  the  disposition  of  the  money,  will 
be  evidence  of  the  receipt  by  the  principal.  Coates  v.  Bainbridge,  5  Bing.  58. 
The  admissions  of  an  under-shenff  are  evidence  agdinst  a  sheriff,  for  he  is  the 
general  agent  of  the  sheriff;  Drake  v.  Sykes,  7  T.  R  117  ;  but  not  unless 
they  accompany  an  act  done,  or  they  tend  to  charge  himself ;  he  being  the 
real  party  in  the  cause.  Snowball  v.  Goodricke,  4  B.  &  Ad.  641.  The  ad- 
missions of  a  bailiff  are  e>ddence  against  the  sheriff,  like  the  statements  of 
any  other  agent,  only  when  they  form  part  of  the  transaction.  North  v.  MUes, 
1  Camp.  389. 

The  admissions  of  a  surveyor  of  a  corporation  respecting  a  house  belon^g 
to  the  coiporation,  are  evidence  against  the  latter  in  on  action  for  an  injury 
to  theplamtiff's  house  by  works  done  on  the  defendants'  premises.  Peyton 
V.  5.  Trumuit^s  Hospital,  3  M.  &  Ry.  625,  n. ;  and  see  London,  Mayor  of,  v.  Long, 
1  Camp.  25,  cited  anie,  p.  65 ;  and  R.  v.  Adderhury,  East,  5  Q.  B.  187. 
Evidence  may  be  given  against  companies,  of  admissions  made  by  their 
directors  or  agents  relating  to  matters  within  the  scojdc  of  their  authority. 
In  Meuj^s  Executors^  case,  2  D.  M.  &  G.  522,  a  letter  written  by  the  secretary 
of  a  company  by  order  of  the  acting  directors,  stating  the  numl>er  of  shares 
held  by  M.,  was  admitted  on  behalf  of  his  executoi-s,  m  proceedings  against 
them.  See  also  National  Exchange  Co.  of  Glasgow  v.  Drew,  2  Macq.  103. 
The  secretary  of  a  projected  company  has  not,  by  virtue  only  of  his  office, 
any  power  to  bind  the  members  of  the  provisional  committee  by  admissions  ; 
Bumside  v.  DayreU,  3  Exch.  225.  In  Bruffv,  Gt.  N,  Ry,  Co,,  1  F.  &  F.  345, 
Willes,  J.,  rejected  an  adnussion  of  the  secretary  of  a  company  as  to  the 
receipt  of  a  letter.  And  an  admission  by  the  board  meeting  of  a  company 
registered  under  7  &  8  Vict  c.  110,  consisting  of  a  less  number  of  directors 
than  was  required  by  the  deed  of  settlement,  was  rejected  in  Ridley  v.  Ply- 
movjth  Banking  Co.,  2  Exch.  711.  In  an  action  against  an  incorporated 
company  by  one  of  its  members  on  a  bond,  entries  in  a  book  kept  oy  the 
clerk  of  the  company,  to  which  all  members  by  the  act  of  incorporation  had 
access,  cannot  be  used  against  the  plaintiff  as  an  admission.  Hill  v.  Man- 
chester,  ttc.  Waterworks  Co.,  5  B.  &  Ad.  866.  Admissions  by  servants  of  a 
company  as  to  the  ferocious  habits  of  a  dog,  were  not  allowed  to  bind  the 
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company,  in  tlie  absence  of  evidence  that  these  servants  had  the  care  of  the 
animal.  Stiles  v.  Cardiff  S,  Navigation  Co.,  33  L.  J.,  Q.  B.  310.  As  to  ad^ 
missibility  of  statements  bv  servants  of  a  railway  company  with  reference  to 
delay  in  delivery  or  loss  of  goods,  see  Gt.  W.  Ry,  Go.  v.  Willis^  18  C.  B.,  N. 
S.  748 ;  34  L.  J.,  C.  P.  195 ;  and  Kirhstall  Brewery  Go,  v.  Furriess  Ry. 
Co,,  L.  R,  9  Q.  B.  468,  cited  post. 

Before  the  admissions  of  an  agent  can  be  received,  the  fact  of  his  agency 
must  be  proved.  Tliis  can  be  done  bv  proving  that  the  agent  has  acquired 
credit  by  acting  in  that  capacity,  and  tnat  he  has  been  recognised  by  the 
principal  in  other  instances  of  a  similar  character  to  that  in  question.  In 
Watkim  V.  Vince,  2  Stark.  368,  a  guarantee  signed  by  a  son  for  his  father 
was  admitted  upon  proof  of  the  son  having  signed  for  nis  father  upon  three 
or  foiu"  previous  occasions.  But  in  Gourteen  v.  Tenwe,  1  Camp.  43,  n.,  where, 
in  an  action  upon  a  policy,  a  witness  proved  that  he  had  often  seen  B.  si^ 
policies  for  the  defendant,  but  was  not  acquainted  with  any  instance  m 
which  the  defendant  had  paid  a  loss  upon  a  policy  so  subscribed,  it  was  held 
that  the  agency  was  not  sufficiently  prcjved. 

A  receipt  for  debt  and  costs,  indorsed  by  the  plaintiff's  solicitor's  town 
agent  on  a  writ  of  summons,  is  evidence  of  payment  against  the  plaintiff, 
without  fiurther  proof  of  agency.  Weary  v.  Alderson^  2  M.  &  Rob.  127. 
Where  the  statements  of  a  party^s  agent  are  admissible,  the  statements  of 
the  agent's  interpreter,  made  wnile  acting  as  such  in  the  agent's  presence, 
may  be  given  in  evidence,  without  calling  the  interpreter.  Meid  v.  Hoskinsy 
5  E.  &  B.  729. 

Admissions  by  partner.']  After  primd  facie  evidence  of  partnership,  the 
declaration  of  one  partner  is  evidence  s^nst  his  co-partners  as  to  partner- 
ship business ;  Nicnolls  v.  Daivding,  1  Stark.  81  :  though  the  former  is  no 
party  to  the  suit.  Wood  v.  Braddvck,  1  Taunt.  104  ;  but  see  Rooth  v.  Quiiiy 
7  Price,  198.  And  it  is  evidence,  though  made  after  the  dissolution  of  part- 
nership, if  made  as  to  a  transaction  which  took  place  before  the  dissolution ; 
Wood  V.  Braddick,  supra;  but  not  so  as  to  oind  his  co-partner  as  to  a 
transaction  which  occurred  previously  to  the  partnership,  imless  a  joint 
responsibility  be  proved  as  a  foundation  for  the  evidence.  Gatt  v.  Howard^ 
3  Stark.  3.  Admissions  made  by  one  of  several  partners  o^^  the  dissolution 
Off  the  partnership,  are  admissible  to  prove  payment,  after  the  dissolution, 
of  a  debt  due  to  the  partnership.  Fritchara  v.  Drapery  1  Russ.  &  Myl. 
191.  A  declaration  by  one  of  several  paitners,  joint  plaintiffs,  that  goods, 
the  subject-matter  of  the  suit,  were  nis  separate  property,  is  evidence 
against  all  the  plaintiffs ;  Lucas  v.  De  la  Uour,  1  M.  &  S.  249 ;  but 
an  admission  by  a  paHner  as  to  a  subject,  not  of  co-partnership,  but  of 
joint  ownership^  of  a  vessel,  is  not  admissible  against  his  co-partner. 
Joggers  v.  Binnings,  1  Stark.  64.  In  an  action  against  two  partners  on  a 
deed  purporting  to  be  executed  by  one  defendant  "  for  self  and  partner,"  a 
subsequent  acknowledgment  of  the  deed  by  the  other  defendant  was  held 
not  evidence  to  prove  the  actual  execution  by  him,  without  producing  the 
authority  imder  seal.  Steiglitz  v.  Eggington^  Holt,  N.  P.  141.  But  see  BaU 
Y.0unsterville,  4  T.  R  313,  post,  p.  128.  And  in  Harvey  v.  Kay,  9  B.  &  C. 
356,  letters  of  a  member  of  a  joint  stock  company,  admitting  that  he  was  a 

Sjrtner  in  it,  were  received  as  proof  of  that  fact,  without  any  evidence  of 
s  having  executed  the  deed  of  settlement  by  which  the  company  was 
formed.  A  statement  by  one  who  became  partner  after  the  cause  of  action 
arose,  is  not  evidence  against  his  co-partner,  who  sues  on  it.  Tunley  v. 
JEmns,  2  D.  &  L.  747,  B.  C,  Wightman,  J. 

Admissions  by  'An/eJ]    In  general,  the  admissions  of  a  wife  will  not  affect 
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the  husband.  Thus,  the  wife's  receipt  for  monev,  or  admission  of  a  trespass, 
is  not  evidence  against  the  husbano.  HcUl  v.  ilill,  2  Stra.  1094 ;  Denn  v. 
White,  7  T.  R  112.  But  where  the  wife  can  be  considered  the  agent  of  her 
husband,  her  admissions  may  be  received  as  evidence  against  him.  Emer- 
son V.  Blonden,  1  Esp.  142  ;  Anderson  v.  Sanderson,  2  Stark.  204 ;  S.  C, 
Holt,  N.  P.  591.  Thus,  in  an  action  for  goods  sold  and  delivered  at  the 
defendant's  shop,  an  offer  made  by  his  wife  Uy  settle  the  demand,  is  ad- 
missible in  evidence,  if  she  was  accustomed  to  serve  in  the  shop,  and  to 
transact  the  business  in  her  husband's  absence  ;  Clifford  v.  Burton,  1  Bing. 
199  ;  and  her  admission,  under  such  circumstances,  will  take  a  case  out  of 
the  Statute  of  Limitations.  PoleGwrp  v.  Furnish,  2  Esp.  511,  n.  But  her 
admissions  are  not  evidence  of  the  terms  of  her  husband's  tenancy  of  the 
shop,  in  a  suit  for  the  rent,  although  she  is  carrving  on  business  in  it  by 
her  husband's  authority  in  his  absence.  Merdith  v.  Footner,  11  M.  &  W. 
202.  A  wife's  declaration  that  she  agreed  to  pay  4«.  a  week  for  nursing  a 
child  will  charge  the  husband  :  it  bein^  a  matter  usually  transacted  by 
women.  Anon,,  1  Stra.  527.  In  an  action  against  defendant,  as  adminis- 
trator of  his  wife,  for  money  lent  to  her  before  marriage,  admissions  of  the 
debt  made  by  her  during  coverture  are  evidence.  Per  Lord  Tenterden,  C.  J., 
Humvhreys  v.  Boyce,  1  M.  &  Rob.  140.  But  in  an  action  by  husband  and  wife 
for  a  loan  by  the  wife  dum  sola,  her  admissions,  after  coverture,  negativing  the 
debt,  were  refused  by  Lord  Kenyon,  C.  J.  Kelly  v.  Small,  2  Esp.  716. 
So,  where  plaintitf  sued,  with  his  wife  as  executrix,  her  declarations  were  inad- 
missible. Alban  v.  Pritchett,  6  T.  R.  680.  A  joint  answer  in  Chancery  by 
husband  and  wife  is  not  evidence  against  her,  t)eing  considered  as  the  answer 
of  the  husband  alone.  Elston  v.  Wood,  2  My.  &  K.  678.  In  Shelberry  v. 
Brings,  2  Vem.  249,  in  a  bill  against  husband  and  wife  for  payment  of  a 
legacy  under  a  will,  of  which  the  wife  was  executrix,  the  answer  was 
admitted  against  the  wife  after  the  death  of  her  husband.  See  Wrot- 
tesley  v.  BendisK,  3  P.  Wms.  238.  In  the  case  of  a  wife  sued,  with 
her  husband^  in  respect  of  her  separate  e.^^tate,  it  would  seem  that  her 
admissions,  but  not  those  of  her  husband,  would  be  e\'idence  against  her. 
Where  the  conduct  of  the  wife  is  in  question,  her  declarations  have  in 
some  cases  been  held  admissible  for  her  nusband,  in  an  action  against  him. 
Thus,  in  an  action  for  necessaries  supplied  to  the  wife,  the  defence  l)ein^ 
that  the  husband  had  turned  her  out  of  doors  for  adultery,  her  declara- 
tions as  to  the  adultery,  made  previously  to  her  expulsion,  were  admitted 
by  Abbott,  C.  J.  ;  WaUon  v.  Green,  1  C.  &  P.  621  ;  this  decision,  however, 
as  reported,  seems  unsatisfactory.  See  1  Taylor,  Evid.,  §  695.  In  an 
action  for  seduction,  declarations  of  defendant's  wife,  tending  to  show  that 
she  aided  and  colluded  with  the  defendant  in  seducing  the  plaintiff's 
daughter,  were  admitted  as  evidence  in  aggravation.  Per  Gumey,  B. 
Knowles  v.  Compigne,  Winton  Simi.  Ass.  1835. 

Admissions  by  counsel  or  solicitor.]  In  Cdledge  v.  Horn,  3  Bing.  122,  Bur- 
rough,  J.,  expressed  an  opinion,  that  if  one  of  the  parties  to  a  cause  was  in 
Court  and  had  heard  an  aamission  made  by  his  counsel  in  his  opening  state- 
ment, this  was  evidence  against  him.  In  Holler  v.  Worman,  2  F.  &  F.  165, 
where,  in  an  action  of  detinue,  it  was  proved  that  the  defendant's  counsel 
had  stated,  while  attending  a  summons  at  cham1)ers,  that  his  client  had  the 
papers  in  his  possession  ;  3)is  was  admitted  at  the  ti'ial,  to  negative  the  plea 
of  "  not  posse.'^sed."  When  the  counsel  in  a  cause  so  conducts  it  as  to  lead 
to  an  inference  that  a  certain  fact  is  admitted  by  him,  the  jury  may  take  it 
as  proved ;  Stracy  v.  Blake,  1  M.  &  W.  168  :  and  the  Judge  is  also  warranted 
in  acting  upon  such  tacit  admission.  Semble,  Doe  d.  uiild  v.  Roe,  1  K  & 
B.  279.    So,  where  a  fact  is  assumed  at  Nisi  Prius  for  the  purpose  of  sup- 
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porting  one  issue,  it  miiKt  l)e  taken  as  admitted  for  the  purpose  of  disproving 
another  issue.  Semble,  Bolton  v.  SJierman,  2  M.  &  W.  403.  And  if  counsel 
for  the  plaintiff  open  a  fact  from  which  his  client's  possession  of  a  document 
may  be  presumed  (as payment  of  a  cheque),  though  he  offers  no  proof  of  it,  yet 
defendant  may  give  secondaiy  evidence  of  it  after  notice  to  produce,  with- 
out further  proof  of  the  plaintiff's  possession.  Duncomhe  v.  Danielly  8 
C.  &  P.  222.  Where  aft^r  a  verdict  subject  to  a  special  case  a  new 
trial  has  been  directed,  the  special  case,  signed  by  counsel  on  both  sides,  is 
evidence  of  the  facts  there  stated.  Van  Wart  v.  JFolley,  Ry,  &  M.  4.  In  a 
case  where  the  statement  of  counsel  as  to  the  limitations  of  a  deed  on  a 
former  trial  was  offered  as  secondary  evidence  of  its  contents,  the  admissi- 
bility of  it  was  considered  questionable,  even  if  the  parties  had  been  the 
same  ;  but  it  was  rejected  on  the  ground  that  the  defenctant,  against  whom  it 
was  offered,  was  different.    Doe  d.  CHlbert  v.  Ross,  7  M.  &  W.  102. 

An  admission  made  by  the  solicitor  of  one  of  the  parties  to  prevent  the 
necessity  of  proving  a  fact  on  the  trial  is  sufficient  evidence  of  that  i&ct ; 
Young  v.  IVright,  1  Camp.  141  ;  as  where  he  admits  the  handwriting  of  an 
attesting  witness.  Milward  v.  Temple^  Id.  375  ;  and  see  Truslove  v.  Burton^ 
9  B.  Moore,  64.    See  also  Rules,  O.  xxxii.  r.  1,  cited  ati^e,  j).  60. 

Admissions  made  by  the  defendant's  solicitor,  when  making  proposals  on 
behalf  of  his  client  respecting  the  plaintiff*'s  demand  (the  solicitor  refusing 
to  be  examined),  are  evidence  against  the  defendant ;  and  proof  that  they 
were  made  by  the  solicitor  on  the  record  will  be  sufficient  to  establish  his 
agency.  Gainsford'^  v.  Grammar,  2  Camp.  9.  But  an  admission  made  in  a 
letter  written  by  a  solicitor  Twho  was  aft^noards  the  solicitor  in  the  cause)  be- 
fore the  commencement  of  tne  action,  is  not  evidence  against  the  defendant, 
without  some  proof  of  his  having  authoiizeil  the  communication.  Wagstaff 
v.  Wilsm,  4  B.  &  Ad.  339  ;  Ley  v.  Peter,  3  H.  &  N.  101,  111  ;  27  L.  J.,  Ex. 
239,  242,  per  Watson,  B.  See  also  Blacksttme  v.  Wilson,  27  L.  J.,  Ex.  229. 
And  an  admission  made  in  the  course  of  conversation  between  the  two 
solicitors  respecting  the  cause,  but  not  with  a  view  to  dispense  with  proof, 
cannot  be  given  in  evidence.  Fetch  v.  Lyon,  9  Q.  B.  147.  See  Parkins  v. 
Hawkshaw,  2  Stark.  239.  An  undertaking  to  appear  for  ^  Messrs.  T.  and 
M.,  joint  owners  of  the  sloop  A.,"  given  by  the  solicitor  on  the  record,  is 
evidence  of  the  joint  ownership.  Marshall  v.  Cliff,  4  Camp.  133.  An 
agreement  by  the  solicitor  "  to  admit  on  the  trial  of  this  cause,"  &c.,  may  be 
used  on  a  new  trial ;  Elton  v.  Larkins,  1  M.  &  Rob.  196  ;  even  though  the 
solicitor  retracts  it  before  the  new  trial.  Doe  d.  Wetherell  v.  Bird,  7  C.  «  P.  6. 

Admission  under  a  notice  to  admit.]  By  Rules,  1883,  0.  xxxii.  r.  2, 
''  Either  party  may  call  upon  the  other  party  to  admit  any  document,  saving 
all  just  exceptions :  and  in  case  of  refusal  or  neglect  to  admit  after  such 
notice,  the  costs  of  proving  any  such  document  shall  be  paid  by  the  party  so 
neglecting  or  refusing,  whatever  the  result  of  the  cause  or  matter  may  be,  im- 
lesB  at  the  trial  or  hearing  the  court  or  a  judge  certify  that  the  refusal  to  admit 
was  reasonable,  and  no  costs  of  proving  any  document  shall  be  allowed  unless 
such  notice  be  given,  except  where  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  taxing  officer,  a  saving  of  expense."  Bv  rule  4,  "  Any  party 
ma^,  by  notice  in  writing,  at  an^  time  not  later  than  9  days  before  the  day  for 
which  notice  of  trial  has  been  given,  call  on  any  other  party  to  admit,  for  the 
purposes  of  the  cause,  matter,  or  issue  only, any  specific  factor  facts  mentioned 
in  such  notice.  And  in  case  of  refusal  or  neglect  to  admit  the  same  within 
6  days  after  service  of  such  notice,  or  within  such  further  time  as  may  be 
allowed  by  the  court  or  a  judge,  the  costs  of  proving  such  fact  or  facts  shall 
be  paid  by  the  party  so  neglecting  or  refusmg,  whatever  the  result  of  the 
cause,  matter,  or  issue  may  be,  unless  at  the  trial  or  hearing  the  court  or 


Under  a  Notice  to  Admit,  T 1 

a  jud^e  certify  that  the  refusal  to  admit  was  reasonable,  or  unless  the  court 
or  a  judge  shall  at  any  time  otherwise  onler  or  direct.  Provided  that  any 
admission  made  in  pursuance  of  such  notice  is  to  be  deemed  to  be  made 
only  for  the  purpose  of  the  particular  cause,  matter,  or  issue,  and  not  as  an 
admission  to  be  used  against  the  party  on  any  other  occasion  or  in  favour 
of  any  person  other  than  the  party  giving  the  notice  :  provided  also,  that  the 
court  or  a  judge  may  at  any  time  allow  any  party  to  amend  or  withdraw  any 
admission  so  made  on  such  terms  as  may  be  just."  By  rule  7,  '^  An  afn- 
davit  of  the  solicitor  or  his  clerk,  of  the  due  signature  of  any  admissionB 
made  in  pursuance  of  any  notice  to  admit  documents  or  facts  snaU  be  suffi- 
cient evidence  of  such  admissions  if  evidence  thereof  be  required." 

It  would  seem  that  "  sufficient  evidence,''  in  rule  7,  means  jnimd  fade 
evidence  only ;  see  BarracUmgh  v.  Greenhmigh,  L.  R.,  2  Q.  B.  612,  Ex.  Ch., 
2)ost,  p.  141. 

Tlie  above  provision  as  to  a  notice  to  admit  facts  is  new  :  forms  of  such 
notice  and  of  admissions  thereunder  are  given  by  rule  5  and  App.  B., 
Forms  Nos.  12,  13.  A  form  of  notice  to  admit  documents  is  given  by 
rule  3,  and  App.  B.,  Form  Ko.  11  ;  but  this  form  is  only  applicable 
where  the  document  is  in  the  custody  of  the  party  giving  the  notice.  See 
Butter  V.  Ckamnan,  8  M.  &  W.  388.  Prior  to  R.  G.  H.  T.  1853.  r.  29,  which 
gave  a  form  iaentical  with  the  above,  by  rule  H.  T.  4  W.  4,  a  judge's  order  to 
admit  was  required.  The  judge  is  not  now  called  upon  to  interfere  except 
on  application  for  a  certificate  by  the  refusing  party  at  the  trial,  and  only  in 
such  case  need  the  notice  to  admit  be  proved. 

The  above  provisions  apply  to  every  document  a  party  means  to  adduce 
in  evidence,  and  are  not  confined  to  documents  in  his  custody  or  control ; 
Butter  v.  Chapman,  supra  ;  in  which  case  the  costs  of  proving  signatures  to 
a  petition  for  a  charter,  under  1  Vict.  c.  71,  s.  49,  were  not  flowed,  no 
notice  to  admit  liaving  been  given.  It  seems  that  "  any  document  **  includes 
a  foreign  judgment.    Smith  v.  Bird,  3  Dowl.  641. 

It  was  held  under  the  old  rules  that  a  variation  in  the  description  of  the 
instrument,  if  not  of  a  nature  to  mislead,  would  not  release  the  party  from 
the  obligation  to  admit  it ;  as  where  the  date  of  a  bill,  annexed  to  the  order, 
was  misdescribed.  Field  v.  Flemming,  5  Dowl.  450 ;  BittlesUm  v.  Cooper,  14 
M.  &  W.  399.  And  where  the  order  was  to  admit  "  the  counterpart  of  a  lease," 
and  the  instrument  produced,  and  referred  to  in  the  order,  was  in  fact  an 
original  lease  stamped  as  a  counterpart :  held,  that  the  party  was  bound  to 
admit  the  lease,  and  could  not  object  to  the  stamp.  Doe  d.  Jv right  v.  Smithy 
8  Ad.  &  K  255.  An  order  to  admit  an  acceptance  ^  by  B.,  for  the  de- 
fendants,*' was  held  to  operate  as  an  admission  that  B.  had  power  to  accept 
for  defendants.  Wilkes  v.  Hopkins,  I  C.  B.  737.  So  an  admission  of  letters 
\mtten  by  A.,  *'  the  agent  of  the  defendant,"  is  an  admission  of  the  agency. 
Hunt  V.  iVise,  1  F.  &  F.  445.  The  admission  by  judge's  order  was  held  to 
waive  any  objection  to  interlineations  *in  the  document.  Freeman  v. 
SteggaU,  14  Q.  B.  202.  An  admission  of  an  acceptance  of  a  bill,  without  a 
sa\4ng  of  all  just  exceptions,  dispenses  with  the  necessity  of  producing  the 
bill  on  the  trial  Chaplin  v.  Levy,  9  Exch.  531  ;  23  L.  J.,  Ex.  117.  But  see 
Sharvles  v.  Bickard,  2  H.  &  N.  57  ;  26  L.  J.,  Ex.  302.  If  that  saving  had 
not  oeen  omitted,  the  bill  must  have  been  produced,  and  the  want  of  a 
stamp  might  have  been  objected  to.  Vane  v.  IFhittington,  2  DowL  N.  S. 
757.  A  saving  of  "just  exceptions"  does  not  allow  exceptions  to  the 
authenticity  of  any  part  of  letters  admitted.  Hawk  v.  Freund,  1  F.  &  F.  295, 
Byles,  J. 

The  party  must  serve  the  proper  notice,  although  the  document  may  be 
alleged  by  the  opposite  party,  in  liis  pleadings  or  otherwise,  to  be  a  forgery, 
and  although  tne  opposite'  party  may  have  notified  his  intention  not  to 
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admit  it.  Spencer  v.  Borough,  9  M.  &  W.  425.  AdmiaeionB  made  tinder 
the  above  provision  are,  of  course,  conclusive  at  the  trial ;  but  facts  inci- 
dentally stated  in  the  description  of  the  document  as  admitted,  are  not  to 
be  taken  as  also  conclusively  admitted,  though  the  description  may  be  primd 
facie  evidence  against  the  party  admitting.  Pilgrim  v.  SotUh^imjJion  oft  Dor- 
chester  Ry,  Co,,  18  L.  J.,  C.  P.  330.  The  description  of  a  letter  respecting 
a  certain  field,  *'  then  in  the  plaintiff's  possession,"  was  admitted  as  evidence, 
but  not  conclusive,  of  such  possession.  S.  C.  This  decision  seems  to 
qualify  some  of  those  cited  above. 

The  party  called  upon  to  make  admissions  should  be  cautious  not  to 
admit  more  than  the  mere  document  mentioned  in  the  notice,  and  to  guard 
against  being  inadvertently  drawn  into  admissions  of  the  kind  referred  to 
in  Wilkes  v .  HopkinSj  Hunt  v.  JVige,  and  Pilgrim  v.  Southampton  <fc  Dor- 
chester Ry,  Co.,  supra. 

An  admi&'tion,  under  notice,  of  the  accuracy  of  a  copy,  will  not  dispense 
with  notice  t&  produce  the  original,  or  with  other  pre-requisites  for  the  re- 
ception of  secondary  evidence.     See  Sharpe  v.  Lamo,  11  Ad.  &  E.  805. 

Admissions  by  payment  of  money  into  court,^  The  practice  as  to  payment 
of  money  into  court  is  now  regulated  by  Rules,  1883, 0.  xxii.  By  nue  1,  the 
defendant  may,  in  any  action  brought  to  recover  a  debt  or  damages,  '*  pay 
into  court  a  sum  of  money  by  way  of  satisfaction,  which  shall  be  taken  to 
admit  the  claim  or  cause  of  action  in  respect  of  which  the  payment  is  made ; 
or  he  may  with  a  defence  denying  liability  (except  in  actions  or  counter- 
claims for  libel  or  slander)  pay  money  into  court,  which  shall  be  subject  to 
the  provisions  of  rule  6,  provided  that  in  an  action  or  bond  under  the 
statute,  8  &  9  Will.  III.  c.  11,  payment  into  court  shall  be  admissible  to 
particiQar  breaches  only,  and  not  to  the  whole  action."  By  rule  2,  ^  pay- 
ment into  court  shall  be  signified  in  the  defence,  and  the  claim  or  cause  of 
action  in  satisfaction  of  which  such  payment  is  made  shall  be  specified 
therein."  By  rule  9,  ''  a  plaintiff  may  in  answer  to  a  counter-clami  pay 
money  into  court  in  satismction  thereof,  subject  to  the  like  conditions  as  to 
costs  and  otherwise  as  upon  payment  into  court  by  a  defendant" 

Before  the  J.  Acts,  the  oucstion  was  often  raisied  as  to  how  far  payment 
into  court  operated  as  an  admission  of  the  plaintiffs  claim  ;  under  the  new 
practice,  however,  the  cases  decided  on  this  point  will  hardly  be  relevant. 

By  Rules  1883,  O.  xix.,  r.  13,  every  allegation  of  fact  in  any  pleading, 
"  if  not  denied  specifically  or  by  necessary  implication,  or  stated  to  be  not 
admitted  in  the  pleading  of  the  opposite  party,  shall  be  taken  to  be  ad- 
mitted, except  as  against  an  infant,  lunatic,  or  person  of  unsound  mind, 
not  so  found  by  inquisition."  By  rule  14, "  any  condition  precedent,  the  per- 
formance or  occurrence  of  which  is  intended  to  be  contested,  shall  be 
distinctly  specified  in  his  pleading  by  the  plaintiff  or  defendant  (as  the  case 
XQAy  ^) ;  Ai^d)  subject  thereto,  an  averment  of  the  performance  or  occurrence 
of  all  conditions  precedent  necessary  for  the  case  of  the  plaintiff  or  defendant 
shall  be  implied  in  his  pleading."  By  rule  15,  each  party  must  raise  '*  by  his 
pleading  all  matters  which  show  the  action  or  counter-claim  not  to  be  main- 
tainable, or  that  the  transaction  is  either  void  or  voidable  in  point  of  law, 
and  all  such  grounds  of  defence  or  reply,  as  the  case  may  be,  as  if  not 
raised  would  be  likely  to  take  the  opposite  party  by  surprise,  or  would 
raise  issues  of  fact  not  arising  out  of  the  preceding  pleaaings,  as,  for  instance, 
fraud.  Statute  of  Limitations,  release,  payment,  performance,  facts  showing 
illegality,  either  by  statute  or  common  law,  or  Statute  of  Frauds."  By  rule 
17,  **  it  shall  not  be  sufiicient  for  a  defendant  in  his  statement  of  defence  to 
deny  generaUy  the  grounds  alleged  by  the  statement  of  claim,  or  for  a  plaintiff 
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in  liis  repljr  to  deny  generally  the  grounds  alleged  in  a  defence  by  way  of 
counter-claim,  but  each  party  must  deal  specifically  with  each  allegation 
of  fact  of  which  he  does  not  admit  the  truth,  except  damages."  0.  xxL, 
r.  4,  provides  that  '*  no  denial  or  defence  shall  be  necessary  as  to  damages 
claimed  or  their  amount,  but  they  shall  be  deemed  to  be  put  in  issue  in  all 
cases  unless  expressly  admitted." 

The  effect  ol  these  rules  would  seem  to  be  that  where  the  payment  into 
court  is  less  than  the  amount  of  the  plaintiff's  claim,  the  facts  which  \n\\  be 
relied  on  as  a  defence  to  the  residue  of  the  claim,  if  divisible,  or  in  miti- 
^tion  of  damages  if  indivisible,  must  distinctly  appear  in  the  defendant's 
statement  of  defence.  Even  before  the  J.  Acts  in  an  action  for  money  had 
and  received  by  a  rightful  against  a  wrongful  executor  to  recover  assets  in 
his  hands,  de&ndant  could  not,  on  a  plea  of  payment  into  court  alone, 
deduct  payments  in  due  course  of  administration.  Goldij  v.  Goldy,  26  L.  J., 
Ex.  29. 

As  to  the  effect  of  paying  money  into  court  under  6  &  7  Vict.  c.  96,  s.  2, 
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see  Jones  v.  Mackie,  L.  R.,  3  Ex.  1 ;  died  post,  tit  Action  for  defamation. 

Admissions  by  recital. — Estoppel."]  A  recital  in  a  deed  is  evidence  against 
him  who  executed  the  deed,  or  any  person  claiming  under  him.  Com.  Dig. 
Evid.  (B.  5).  And  such  recital  operates  as  an  estoppel  in  an  action  found^ 
on  the  deed  ;  Carpenter  v.  BuUer,  8  M.  &  W.  212  ;  unless  the  paities  in 
their  pleading  voluntarily  waive  it,  and  instead  of  replying  the  estoppel, 
submit  the  fact  recited  to  a  jury.  Young  v.  Raincock,  7  C.B.  310.  Tnus 
the  recital  of  a  lease  in  a  release  is  evidence  of  the  lease  against  the  releasor, 
and  those  claiming  under  him.  Ford  v.  Gretj,  I  Salk.  286 ;  CreoM  v.  Barrett, 
1  C.  M.  &  R  919.  But  in  order  to  create  an  estoppel,  the  deed  must  con- 
tain a  precise  statement  of  the  fact  relied  on  ;  e.  g.,  in  a  grant  of  land  by  A., 
that  A.  was  seised  of  the  legal  estate:  a  covenant  that  the  grantor  had  power 
to  grant  is  insufficient.  General  Finance,  d'C,  Co.  v.  Liberator,  d:c.,  BuMing 
Soc,,  10  Ch.  D.  15.  Where  the  recital  in  a  lease  has  ceased  to  be  an 
estoppel  in  consequence  of  its  dropping,  it  continues  to  be  primd  facie 
evidence  against  those  who  dum  under  the  parties  to  it  Bayley  v.  Bradley, 
5  C.  B.  396.  In  trespass  against  a  sheriff,  a  bill  of  sale  executed  by  him, 
reciting  the  writ,  the  taking,  and  the  sale  of  the  goods,  is  evidence  against 
him  of  those  facts.  Woodward  v.  Larking,  3  £sp.  286.  So  the  recital  of  an 
ancient  royal  charter  in  a  modem  charter  is  evidence.  Per  Abbott,  J., 
Oervis  v.  Gd.  W.  Canal  Co.,  5  M.  &  S.  78.  The  recitals  in  a  deed  may 
confine  the  effect  of  admissions  in  the  same  instalment  Lampon  v.  Corke, 
5  B.  &  A.  607.  But  the  recital  in  a  bond,  that  the  parties  had  agreed  to 
execute  a  bond  in  the  sum  of  500^,  will  not  confine  tne  bond  to  that  sum, 
if  actuaUy  executed  in  the  penal  sum  of  1000/.  Ingleby  v.  Swift,  10  Bin^. 
84.  A  party  claiming  under  a  certain  title  does  not  necessarily  admit 
statements  in  previous  deeds  which  make  up  his  title  ;  thus,  where  a  deed, 
reciting  the  bankruptcy  of  A.,  conveys  an  estate  to  B.,  and  B.  (beins  a 
party  to,  but  not  ha\dng  executed  that  deed)  conveys  the  estate  to  another 
Dy  a  deed  making  no  such  recital,  the  above  deeds  are  no  evidence  of  the 
bankruptcy  as  against  B.  in  an  action  concerning  other  lands.  Doe  d. 
SkeUon  V.  SheUon,  3  Ad.  &  E.  265.  A  recital  is  not  necessarily  an  estoppel 
to  both  parties  unless  the  mutuality  appears ;  if  it  is  the  statement  of  one 
party  only,  it  estops  only  that  party.  StroughiU  v.  Buck,  14  Q.  B.  787. 
Where  the  recital  m  a  deed  is  used  as  an  admission,  it  must  be  proved 
strictly,  although  cancelled ;  Breton  v.  Cope,  Peake,  44  ;  and  a  recited 
instrument  is  only  admitted  for  so  much  as  is  recited  ;  if  any  other  part  of 
it  is  to  be  proved,  it  must  be  produced  and  proved  in  the  usual  way.    GUUtt 
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V.  Abbott^  7  Ad.  &  £.  783.    See  further  as  to  estoppels  by  deed,  notes  to 
Kingifton'»  (Di,  of)  com  ;  2  Smith's  L.  Cases,  8th  ed.  872,  et  teq. 

Admusion*  by  Estoppel  in  paUA  There  is  a  class  of  cases  in  which  a 
party  may  be  estoppt^  or  precluded  by  his  wilful  misstatement  in  pais 
from  disputing  a  state  of  thm;^  upon  the  faith  of  which  another  party  has 
Ijeen  induced  to  act  or  to  rely  to  his  own  prejudice.  The  case  ot  Shatc  v. 
Picton,  4  B.  &  C.  729,  cited  an/«,  p.  64,  is  an  instance.  So  the  cases  of 
Pickard  v.  Sears,  6  Ad.  &  E.  469 ;  Gregg  v.  IFelU,  10  Ad.  &  K  90  ;  Freeman 
y.  Cooke,  2  Exch.  654,  established  the  doctrine  that  a  voluntary  misstate- 
ment of  fact  by  A., — such  as  a  misrepresentation  of  the  property  in  goods, 
whereby  a  party,  B.,  is  deceived, — precludes  A.  from  denying  such  property 
in  a  suit  between  A.  and  B.  See  on  the  piinciple  of  these  cases,  Foster  v. 
Mentor  Life  Insur.  Co.,  3  E.  &  B.  48  ;  23  L.  J.,  Q.  B.  145  ;  Clarke  v.  HaH^ 
6  H.  L.  (J.  633,  655  ;  27  L.  J.,  Ch.  615,  618 ;  and  the  cases  further  cited, 
post,  tit.  Action  for  conversion  of  goods;  Denial  of  plaintiJTs  possession.  And 
this  doctrine  lias  1>een  extended  to  the  case  of  a  sale  where  the  defendant 
has  so  conducted  himself  as  imintentionally  to  induce  a  belief  in  the 
plaintiff  that  defendant  had  bought  the  goods.  Cornish  v.  Abington,  4  H.  & 
N.  549  ;  28  L.  J.,  Ex.  262.  So  where  a  negotiable  security  is  intrusted  by 
the  owner  to  an  agent  for  a  specific  purpose,  any  innocent  transference  for 
value  from  the  agent  acquires  a  good  title  against  the  owner ;  Goodwin  ▼. 
Bobarts,  1  Ap.  Ca.  476,  D.  P.  ;  Bumball  v.  Metropolitan  Bank,  2  Q.  B.  D. 
194.  The  propositions  on  estoppel  in  pais  are  summed  up  in  the  judgment 
in  Carr  v.  L.  dr  N.  W.  Ry,  Co.,  L.  R.,  10  C.  P.  307.  There  must  be  a 
representation  of  a  fact,  a  statement  of  intention  is  not  sufficient.  Citisen's 
Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans,  L.  R.,  6  H.  L. 
352.  The  misstatement  or  neglicence  whereby  the  other  person  is  injured 
must  be  the  proximate  cause  of  we  injury  ;  In  re  United  Service  Co.,  L.  R., 
6  Ch.  212  ;  Baxendale  v.  Bennett,  3  Q.  B.  D.  525,  C.  A. ;  Swan  v.  i^.  Britisk 
Australasian  Co.,  7  H.  &  N.  603 ;  31  L.  J.,  Ex.  425;  2  H.  &  C.  175 ;  32  L. 
J.,  Ex.  273,  Ex.  Ch.  ;  and  the  negligence  must  be  of  some  duty  owing  to 
him.  S.  C. ;  Johnson  v.  Cridit  Lyonnais  Co.,  3  C.  P.  D.  32,  C.  A.  See  also 
Arnold  v.  Cheque  Bank,  1  C.  P.  D.  578,  and  Coventry  v.  GU  E.  Ry.  Co.,  11 
Q.  B.  D.  776.  As  to  an  estoppel  arising  from  silence,  see  McKenzie  v. 
Britisk  Linen  Co.,  6  Ap.  Ca.  82,  D.  P.  VVhere  a  company  issue  share  or 
debenture  certificates,  stating  that  a  certain  person  is  the  holder. of  the 
shares  or  debentures,  or  where  they  register  shares  in  his  name,  this  may 
operate  as  an  estoppel  against  the  comiNiny  ;  see  post.  Part  hl  Actions  by 
and  against  companies.  See  further  as  to  estoppels  in  pais,  2  Smith's  iL 
Cases,  8th  ed.  879,  et  se^. 

Acbnissions  of  the  title  of  a  person  to  land  by  accepting  a  tenancy,  or 
possession  of  land  from  him,  are  considered  post.  Action  for  recovery  of  land 
— Proof  of  legal  title — Estoppel. 

Admissions  on  the  record.'X  The  rule,  0.  xix.,  r.  13,  ante,  p.  72,  follows  in 
the  main  the  old  common  law  rule.  See  B.  N.  P.  298  ;  WimJbisk  v.  TaHbois, 
Plowd.  48  ;  Tonkin  v.  Crocker,  2  Lutw.  1215.  But  rule  15,  which  requires 
the  Stat,  of  Frauds  to  be  pleaded,  goes  much  further. 

It  has  been  considered  that  a  fact  admitted  on  the  pleadings  by  implica- 
tion is  not  in  every  respect  on  the  same  footing  as  if  it  had  been  proved 
to  the  jury.  Thus,  if  the  defendant  pleads  that  a  note  originated  in  a 
gaming  debt,  and  that  plaintiff  took  it  with  knowledge  and  without  con- 
sideration, and  plaintiff  denies  any  knowledge  of  the  iUegality,  it  has  been 
held  that  he  need  not  prove  the  consideration  unless  the  defendant  proves 
the  illegality.  Edmunds  v.  Groves,  2  M.  &  W.  642.  But  in  Binqham  v. 
'Stanley,  2  Q.  B.  117,  where  the  plea  to  a  cheque  stated  an  original  illegal 


Whole  admUmyii  to  he  taken  together.  75 

transaction  and  transfer  to  the  plaintiff  without  consideration,  to  which  the 
plaintiff  replied  a  good  consideration,  on  which  issue  was  joined,  the  Ct.  of 
Q.  B.  held  that  such  admission  on  the  record  put  the  plaintiff  on  proof  of 
consideration,  and  they  dissented  from  the  doctrine  laid  down  by  the  Ct.  of 
Exch.  in  the  above  case,  viz.,  that  facts  admitted  in  the  pleadings  are  not  to 
be  taken  as  if  proved  to  the  jury.  Since  the  decision  pt  this  case  the  Ct.  of 
£xch.  have  in  Smith  v.  Martin^  9  M.  &  W.  304,  expressed  their  adherence 
to  their  former  opinion ;  and  in  Feam  v,  Filica,  7  M.  &  Gr.  513,  observations 
made  by  the  Ct.  of  C.  P.  in  argument  seem  to  countenance  the  doctrine  of 
the  Exch.  In  Robins  v.  MaicStone,  Vt,  4  Q.  B.  815,  Ld.  Denman,  C.  J., 
corrected  the  language  attributed  to  the  Ct.  of  Q.  B.  in  Bingham  v.  Stanley, 
nipray  and  laid  down  the  rule  that  admissions  in  pleading  of  material  allega- 
tions are  to  be  taken  as  made  for  all  purposes  in  the  cause  ''  r^arding  the 
issue  arising  from  that  pleading."  This  qualification  will,  perha^  be  found 
to  reduce  the  difference  of  opinion  between  the  courts.  And  in  Carter  v. 
James,  13  M.  &  W.  144,  Alderspn,  B.,  expressed  his  opinion  that  Bingham  v. 
Stanley,  ante,  p.  74,  was  rightly  decided,  though  he  could  not  agree  with  the 
reasons  given.  See  also  Lewis  v.  Parker.  4  Ad.  &  E.  838.  See  further  on 
the  point,  BUwett  v.  Tregonning,  3  Ad.  «  E.  554,  679,  583  ;  (Jowlishaw  v. 
Ouslyn,  1  C.  &  J.  48  ;  Cocke  v.  Blake,  1  Exch.  220  ;  and  BoUeau  v.  Rutlin,  2 
Exch.  665. 

It  seems  that  statements  made  by  parties  in  the  course  of  their  pleadings 
in  another  action  are  not  to  be  used  as  admissions  by  them  in  a  subsequent 
action,  except  where  they  are  estoppels.  As  several  claims  or  defences  are 
often  put  m,  contradictory  admissions  might  be  proved,  if  such  evidence 
were  allowed.  Semble,  Boileau  v.  Ratlin,  arg.,  2  Exch.  665.  See  also 
Carter  v.  Jam£8,  13  M.  &  W.  137.  A  plea  in  a  discontinued  action  was  not 
evidence  against  the  defendant  in  another  action.  Allen  v.  Hartley,  4 
Doug.  20. 

Suffering  a  judgment  by  defavU  is  an  admission  on  the  record  of  the  cause 
of  action.  Thus  in  an  action  against  the  acceptor  of  a  bill,  the  defendant, 
by  suffering  judgment  by  defiEiuLt,  admits  a  cause  of  action  to  the  amount 
of  the  bill,  unless  part  payment  be  indorsed.  Green  v.  Heame,  3  T.  It» 
301.  So  in  an  action  on  a  contract  the  defendant  cannot,  after  judgment  by 
default,  insist  upon  the  fraud  of  the  plaintiff.  E.  India  Co,  v.  Glover,  I 
Stia.  612. 

Whole  admission  to  be  taken  together.]  The  whole  of  an  admission  must  be 
taken  together;  therefore,  where  an  account  rendered  by  the  defendant 
is  produced  to  establish  the  plaintiff's  demand,  it  is  evidence  to  prove 
both  the  debtor  and  creditor  side  of  the  account  Randle  v.  BlacMmm, 
5  Taunt.  245  ;  Thomson  v.  Austen,  2  D.  &  Ry.  361.  But  the  jury  are  not 
bound  to  believe  both  sides  of  the  account ;  therefore,  where  the  plaintiff' 
put  in  evidence  an  account  rendered  by  the  defendant  in  which  he  had  stated 
a  counter-claim,  the  plaintiff'  was  permitted  to  disprove  the  counter-claim, 
and  to  recover  the  amount  admitted.  Rose  v.  Savory,  2  N.  C.  145.  And 
see  Baildon  v.  Walton,  1  Exch.  617,  cited  post.  Actions  on  contract;  De- 
fences ;  Statutes  of  Limitation.  Where  the  plaintiff  puts  in  the  defendant's 
answer  in  Chancery  to  prove  an  admission,  defendant  has  a  right  to  have 
the  bill  read,  but  the  judge  will  caution  the  jury  not  to  take  the  allegations 
as  true.  Pennell  v.  Meyer,  2  M.  &  Rob.  98.  See  Proof  of  Chancery  proceed- 
ings, post,  pp.  106^  et  seq.  The  assertion  of  a  party,  in  a  conversation  given 
in  evidence  against  him,  of  fiEkcts  in  his  favour,  is  evidence  for  him  of 
those  facts.  Smith  v.  Blandy,  Ry.  &  M.  257.  But  a  pai-ty  cannot 
examine  a  witness,  who  is  called  to  prove  the  conversation  against  him, 
as  to  unconnected   statements  made   by  liim   (the  party)  on  the  same 
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not  that  it  proves  itself ;  nor  does  it  follow,  that  where  a  statute  autho- 
rises the  use  of  a  seal,  the  court  is  to  take  notice  of  the  seal  without 
proof  of  it. 

The  following  seals  are  required  by  statute  to  be  judicially  noticed  :  The 
Chancery  Common  Law  Seal,  12  &  13  Vict,  c  109,  s.  11  ;  the  Seal  of  the 
Enrolment  Office  in  Chancery,  12  &  13  Vict  c  109,  s.  17  ;  of  the  Probate 
Court,  20  &  21  Vict.  c.  77,  s.  22  ;  of  the  Divorce  Court,  20  &  21  Vict.  c.  85, 
8.  13  ;  of  the  Admiralty  Court,  24  &  25  Vict.  c.  10,  s.  14  ;  of  the  Bankruptcy 
Court,  46  &  47  Vict  c.  62,  s.  137  (formerly  32  &  33  Vict  c.  71,  s.  109)  ; 
the  wafer  great  seal,  and  wafer  privy  seal ;  40  &  41  Vict  c.  41,  ss.  4,  5 
(3a) ;  the  Patent  Office  seal,  46  &  47  Vict  c.  57,  s.  84. 

By  Rules,  1883,  0.  Ixi.,  r.  7, ''  all  copies,  certificates,  and  other  documents 
appearing  to  be  sealed  with  a  seal  of  the  Central  Office  shall  be  presumed  to 
l>e  office  copies  or  certificates  or  other  documents  issued  from  the  Central 
Office,  and  if  duly  stamped  may  be  received  in  evidence,  and  no  signature 
or  other  formality,  except  the  sealing  with  a  seal  of  the  Central  Office, 
shall  be  required  for  the  authentication  of  any  such  copy,  certificate,  or 
other  document.'' 

By  the  J.  Act,  1873,  s.  61,  writs  and  documents,  and  all  exemplifications 
and  copies  thereof,  purporting  to  be  sealed  with  the  seal  of  a  district  re- 
gistry of  the  High  Court  of  Justice,  shall  be  received  in  evidence  without 
further  proof. 

The  seal  of  a  notary  public  has  been  judicially  noticed  ;  Bayley  on  Bills, 
490 ;  Anm.,  12  Mod.  345 ;  CoU  v.  Sherard,  11  Exch.  482;  and  see  Bules,  1883, 
O.  xxxviiL,  r.  6, infra,  and  15  &  16  Vict  c  86,  s.  22,  post,  p.  78:  see,  further, 
Effect  of  Notarial  and  ConnUar  CertifUxUeSfpost, 

By  the  14  &  15  Vict.  c.  99,  s.  10,  "  every  document  which  by  any  law 
now  in  force,  or  hereafter  to  be  in  force,  is  or  shall  be  admissible  in 
evidence  of  any  particular  in  any  court  of  justice  in  Ireland,  without 
proof  of  the  seal,  or  stamp,  or  signature  authenticating  the  same,  or  of 
the  judicial  or  official  character  of  the  person  anpearing  to  have  signed 
the  same,  shall  be  admitted  in  evidence  to  the  same  extent,  and  for 
the  same  purposes  in  any  court  of  justice  in  England  or  Wales,  or  before 
any  person  having  in  England  or  Wales  b^  law,  or  by  consent  of  par- 
v^  ties,  authority  to   hear,  receive    and   examme  evidence,   without  proof 

^1  of  the  seal,  or  stamp,  or  signature  authenticating  the  same,  or  of  the 

judicial  or  official  character  of  the  person  appearing  to  have  signed  the 
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same." 


^  By  the  18  &  19  Vict  c.   42,  s.  3,  "any  document  purporting  to  have 

affixed,  impressed,  or  subscribed  thereon,  or  thereto,  the  seal  and  signature  of 
any  Britisn  ambassador,  envov,  minister,  char{^^-d*affaires,  secretary  of 
embassy  or  of  legation,  consul-general,  consul,  vice-consul,  acting  consul, 
pro-consul,  or  consular  agent,  in  testimony  of  any  such  oath,  affidavit, 
affirmation,  or  act,  having  been  administered,  sworn,  affirmed,  had,  or  done 
by  or  before  him,  shall  be  admitted  in  evidence,  without  proof  of  any  such 
seal  and  signature  being  the  seal  and  signature  of  the  person  whose  seal 
and  signature  the  same  purport  to  be,  or  of  the  official  character  of  such 
person.^ 

By  Aules,  1883,  O.  xxxviii.,  r.  6,  "  all  examinations,  affidavits,  declara- 
tions, affirmations,  and  attestations  of  honour  in  causes  or  matters  depending 
in  the  High  Coiurt,  and  also  acknowledgments  required  for  the  purpose  of 
enrolling  any  deed  at  the  Central  Office,  may  be  sworn  and  taken  in  Scot- 
land or  Ireland,  or  the  Channel  Islands,  or  in  any  colony,  island,  planta- 
tion, or  place  under  the  dominion  of  Her  Majesty  in  foreign  parts,  before 
any  judge,  court,  notary  public,  or  person  lawfully  authorised  to  administer 
oaths  in  such  country^  colonyi  islimd,  plantation,  or  place  respectively,  or 
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before  any  of  Her  Majesty's  consula  or  vice-consuls  in  any  foreign  parts  out 
of  Her  Majestv'B  Jommiuns  ;  and  the  jmlgwi  and  other  officere  of  the  High 
Court  sliatl  tuKe  judicial  nutice  of  the  seal  or  signature,  a«  the  case  ma;  m, 
of  any  such  court,  judge,  notary  jmblic,  perwm,  consul,  or  vice-consul,  attached, 
a{i]>endeil,  or  sul^ribeil  to  an^  such  examinations,  affidavits,  atfinnations, 
att«Htati<ins  of  honour,  declarations,  acknowledgments,  or  to  any  nther  deed 
or  document"  This  rule  is  almost  identical  with  stat.  16  &  16  VicL  c  66, 
&  22:  «ee  thereon  Broclu  v.  Brooke,  17  Cb.  D.  833.  Sw;  also  Ik  Leon  v. 
H^bard,  W.  N.  18fl3,  p.  197,  Field,  J. 

There  are  numerous  provisions  which  make  copies  of  documents,  authen- 
ticated by  the  Hval  of  a  court  or  public  body,  good  evidence  without  furttier 
proof.     Siee  mtt,  pp.  03,  et  teq. 

By  the  8  i  9  Vict.  c.  1 13,  s.  2,  «  all  courts,  judges,  justices,  masters  in 
chanceiy,  masters  of  courts,  commissioners  judicioUy  acting,  and  other  judi- 
cial oHicers  shall  henceforth  take  judicial  nnttce  of  the  signature  of  any  of 
tlie  ci]uity  or  common  law  judees  of  the  superior  courts  at  WatmiiuUr,  pro- 
vide)! such  si|;nnture  be  attoclied  or  appended  to  any  decree,  order,  certifi- 
cate, or  other  judicial  or  official  document."  This  section  applies  when  the 
Hignatnrc  is  affixed  by  a  stamp  in  the  usoal  manner;  we  Bladu  v.  Laic- 
rtna,  L.  K.,  9  Q.  B.  374. 

By  the  Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52),  a.  137,  judicial 
notice  shall  in  nil  let,'al  proceedings  be  tAken  of  the  Real  and  of  tl)e  rignatuie 
of  the  judge  or  registrar  of  nnv  court  having  jurisdiction  in  bankruptcy. 
By  sect.  1 27,  jjeneral  rules  and  ordere  made  under  the  Act  are  to  be  jiidS- 
cially  noticed.  See  also  svct.  140,  as  to  orders  and  certificates  issned  by  the 
Board  of  Trade.  See  further  jhuI,  Part  III.,  Aetiont  by  andagaijut  triateaof 
bankniplt. 

By  the  Bepilalion  of  Railways  Act,  1873  (36  &  37  Vict.  c.  48X  s.  30, 
docnraeula  signed  by  the  commissioners  appointed  under  that  Act,  or 
any  one   of  them,  itK  to  be  rec«ived  in  evidence  without  proof  of  the 

Ssy 'he' Und  Transfer  Act,  1876  (38  &  39  Vict  c.  87),  s.  Ill,  rules  mode 
thereunder  are  to  be  judicially  noticed. 

By  the  Patents,  Designs,  and  Trade  Morka  Act,  1883  (46  &  47  Vict  c  57), 
a.  96,  certain  certificates  pur]>orting  to  be  imder  the  hand  of  tlie  comptrollet 
of  patents  are  primd  facie  evidence, 

Thero  Ih  no  doubt  that  the  existence  of  all  the  anperioi  courts  will  be 
judicially  noticed  ;  Trtgauv  v.  FUtdur,  1  Ld.  Ravni.  154  r  and  so  of  course 
will  that  of  all  courts  established  by  Act  of  Parliament.  In  Dobmn  v.  JMl, 
2  Lev.  176,  and  Piurhv.  Robimon,  1  T.  R.  118,  it  waa  stated  generally,  that 
the  practice  of  the  sui«rior  courts  would  be  judicially  noticed  ;  but  in  Cald- 
iwH  V.  Hunter,  10  (J.  B.  86,  Ex.  Ch.,  Maiile,  J,,  seemed  inclineil  to  doubt 
whether,  the  jury  having  found  the  practice  to  be  one  way,  tlie  Court  could 
hold  it  to  be  another,  when  the  practice  was  not  prescriV-a  by  alatute,  or  by 
the  common  law,  by  which  latter  expression  he  eeeins  to  mean  imme- 
morial usage,  as  di.Jtingiiished  from  modem  us^.  Tlie  doubt  is  alto- 
gether not  veiy    clearly   expressed,  and  Parke,  B.,  appears  not  to  have 

The  courts  formerly  took  -  -    -        .  —    .     . 

the  Court  of  Chancery.  S 
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Kearney  v.  King,  2  £.  &  A.  303 ;  sed  qucere  ?  for  this  appears  in  several 
Acts  of  Parliament.  Though  the  courts  took  judicial  notice  of  the  articles 
of  war  which  wereprinted  by  the  King's  printer  (Bradley  v.  Arthur,  4  B. 
&  C.  304 ;  B.  V.  Withers,  cited  5  T.  R  446),  and  are  now  bound  to  do 
so  by  the  Mutiny  Act,  yet  the  book  called  "  Rules  and  Regulations  for 
the  Government  of  the  Army  "  will  not  be  noticed.  Bradley  v.  Arthur, 
supra. 

The  courts  would  not  formerly  notice  the  seal  or  proceedings  of  a  foreign 
coui't ;  Henry  Y.  Adey,  3  East,  221  ;  Ga7ier  v.  Lanesboroiufh,  Lmy,  Peake,  17 ; 
but  this  is  altered  by  the  14  &  15  Vict  c.  99,  s.  7,  cited  post,  p.  95. 

The  courts  are  bound  to  take  notice  of  the  law  and  privilege  of  the 
Stannaries ;  Co.  Litt.  lib;  Gaved  v.  Martyn,  19  C.  B.,  N.  S.  732,  757  ; 
34  L.  J.,  C.  P.  353,  362,  »er  Erie,  C.  J. 

As  to  how  far  judicial  notice  will  be  taken  of  the  custom  of  gavelkind 
and  borough  English,  see  Co.  Litt.  175  b,  (4) ;  Robinson  on  Gavelkind,  41 ; 
Rider  v.  IVood,  1  Kay  &  J.  644  ;  24  L.  J.,  Ch.  737  ;  1  Taylor,  Evid.  6  5. 
There  are  perhaps  some  other  customs  of  'which  judicial  notice  woula  be 
taken,  especially  some  of  those  in  use  amongst  persons  engaged  in  com- 
merce.  See  LethuHev^s  case,  2  Salk.  443.  In  Branddo  v.  Samett,  3  C.  B. 
519,  the  court  took  judicial  notice  of  the  lien  of  bankers  on  the  securities  of 
customers  in  their  custody.  Probably  also  judicial  notice  would,  in  some 
cases,  be  taken  of  the  practice  of  solicitors.  Stioreditch  Vestry  v.  Hughes, 
17  C.  B.,  N.  S.  137  ;  33  L.  J.,  C.  P.  349.  In  the  case  of  In  re  Bodmin 
United  Mines,  23  Beav.  370  ;  26  L*.  J.,  Ch.  570,  Romilly,  M.  R.,  refused  to 
take  judicial  notice  of  the  nature  of  an  association  on  the  cost-book  prin- 
ciple ;  but  the  constitution  of  these  associations  has  since  been  recognised 
by  the  legislature  in  the  Stannaries  Act,  1869  (32  &  33  Vict,  c  19).  A 
custom  of  which  judicial  notice  is  taken  ou^ht  to  be  considered,  not  as  a 
fact,  but  as  part  of  the  general  law  of  the  land  ;  vide  ante,  pp.  23,  24. 

The  courts  of  the  City  of  London  will  take  judicial  notice  of  the  city 
customs ;  Com.  Dig.  London  (N.  1),  (N.  7) ;  1  Doug.  380,  n. ;  and  the  Court 
of  Quarter  Sessions,  of  petty  sessional  divisions  of  a  county.  R,  v.  Whittles, 
13  Q.  B.  248. 

Evidence  of  collateral  facts.]  In  general,  evidence  of  collateral  facts,  not 
pertinent  to  the  issue,  is  not  admissible.  Thus,  where  the  question  was 
whether  beer  supplied  by  plaintiff  to  the  defendant  was  good,  the  plaintiff 
was  not  allowed  to  give  evidence  of  the  quality  of  beer  supplied  by  him  to 
other  persons.  Holcombe  v.  Hewson,  2  Camp.  391.  In  an  action  by  indorsee 
affainst  the  acceptor  of  a  bill  who  defends  on  the  ground  of  foi^ry,  evidence 
that  the  drawer  suspected  of  the  forgery  has  forged  the  defenoant's  name  in 
other  instances,  is  inadmissible.  Balcetti  v  Serani,  Peake,  142  ;  Griffits  v. 
Payne,  11  Ad.  &  E.  131.  See  also  Hollingham  v.  Head,  4  C.  B.,  N.  S.  338; 
27  L.  J.^  C.  P.  241,  ante,  p.  76.  But  where  a  collateral  fact  is  material  to 
the  proof  of  the  issue  joined  between  the  parties,  evidence  of  such  fact  is 
admissible.  Thus  in  an  action  for  work  done  and  materials  supplied  to 
certain  houses  on  the  orders  of  a  third  person,  the  defendant  denying  that 
he  is  the  owner  of  the  house  or  the  real  principal,  evidence  is  admissiDle  to 
.show  that  other  persons  had  received  orders  from  the  defendant  to  do  work 
at  the  same  houses  without  showing  that  the  plaintiff  knew  of  these  orders 
at  the  time  he  did  the  work.  Woodward  v.  Buchanan,  L.  R.,  5  Q.  B.  285. 
So  in  an  action  by  a  rector  for  tithes,  where  the  question  is  whether  a 
modus  exists  of  a  certain  sum  of  money  for  a  particular  farm  in  a  township 
vrithin  the  parish,  the  plaintiff  may  inquire  whether  other  farms  in  the 
same  township  are  not  subject  to  the  same  payment,  for  the  purpose  of 
showing  that  such  payments  cannot  be  a  farm  modus.    Blundell  v.  Hotvard^ 
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1  M.  &  S.  292.  So  pD>of  of  the  local  usage  of  trade,  &c.,  may  be  material 
to  explain  a  contract,  or  to  disprove  an  alleged  breach  of  it.  I^obU  v.  Ken- 
nauxnj,  2  Doug.  510.  But  the  usage  at  Lloyd's  is  not  evidence,  unless  the 
contract  be  made  with  reference  to  that  usage.  G(dfay  v.  Lloyd,  3  B.  &  C. 
793.  In  a  case  of  libel^  where  the  meaning  is  ambiguous,  other  similar 
libels  on  the  plaintiff  by  the  same  defendant  may  be  sliown  against  him  ; 
see  »o«*,  Action  for  defamation.  Upon  a  question  of  skill  and  judgment, 
evidence  may  be  given  of  facts,  which,  although  in  other  respects  colEiteral, 
are  by  means  of  the  skill  and  judgment  of  the  witness  connected  with, 
and  tend  to  elucidate,  the  issue.  Folkes  v.  Cfuidd,  3  Doug.  157.  See 
Opinion  of  Witness,  wlien  admissible,  post,  p.  166.  Where  the  object  of  the 
evidence  is  to  show  the  hvowledge  of  the  party  with  regard  to  the  nature  of 
a  particular  transaction,  evidence  of  his  having  been  engaged  in  other 
transactions  of  the  siime  kind  is  admissible ;  thus,  in  cases  of  forgery  and 
coining,  proof  that  the  prisoner  has  passed  other  forged  notes,  or  other 
counterfeit  coin,  is  constantly  admitted.  So  also  upon  questions  of  interU, 
evidence  of  other  transactions  is  admissible.  In  an  action  for  bribery, 
evidence  of  other  acts  of  bribery  by  the  defendant  at  the  same  time  and 
place  is  admissible  to  show  the  animus.  Webb  v.  Smith,  4  N.  C.  373. 
The  seditious  object  of  a  meeting  may  be  shown  by  the  acts  of  similar 
meetings  in  other  places  convened  oy  the  same  person.  Bedford  v.  Birley, 
3  Stark.  93.  In  order  to  prove  that  the  acceptor  of  a  bill  knew  the  payee 
to  be  a  fictitious  person,  or  that  the  drawer  had  a  general  authority  from 
him  to  fill  up  bills  with  the  name  of  a  fictitious  payee,  evidence  may  be 
adduced  that  he  had  accepted  other  similar  bills  under  circumstances  that 
indicated  such  knowledge  or  authority.  Gibson  v.  Hunter,  2  H.  Bl.  288. 
Examples  of  the  exclusion  or  admission  of  collateral  facts  might  be  mul- 
tiplied to  any  extent ;  but  it  will  be  enough  to  add  generally,  that  all  proof 
of  facts  which  merely  tends  to  create  an  unjust  prejudice,  or  unduly  to 
infiuence  the  jury,  or  occupy  the  time  of  the  court  in  irrelevant  inquiries, 
is  inadmissible ;  but  if  the  proof  be  directly  or  inferentially  pertinent  to 
the  issue,  it  will  be  admitted. 

Evidence  of  rights  in  other  manors  and  places,]  As  a  general  rule,  proof  of 
a  customary  right  in  a  particular  manor  or  parish  is  no  evidence  as  to  the 
customary  right  in  an  adjoining  manor  or  parish.  Somerset,  Dk.  of,  v. 
France,  1  Stra.  661.  But  there  are  occasions  on  which  such  evidence  is 
relevant.  Thus,  where  there  is  proof  that  all  the  manors  in  a  particular 
district  are  held  under  the  same  tenure,  and  a  question  arises  in  one  of  the 
manors  as  to  an  incident  to  the  tenure,  evidence  may  be  given  of  the  usage 
prevailing  in  the  others.  Ibid.;  Chdmpian  v.  Atkinswi,  3  Keb.  90  ;  R.  v. 
Ellis,  1  M.  &  S.  662.  So  where  in  each  of  several  detached  manors  called 
by  the  common  name  of  "  assessionable  manors,"  and  parcel  of  the  pos- 
sessions of  an  ancient  earldom  and  duchy,  it  appeared  that  there  was  a 
peculiar  class  of  tenants  answering  the  same  description,  to  whom  tene- 
ments were  granted  by  similar  words,  it  was  held  that  evidence  of  the 
mineral  and  other  rights  enjoyed  by  those  tenants  in  one  manor  might  be 
received  to  show  what  were  their  rights  in  another.  Rowe  v.  Brenton,  8  B. 
&  C.  758  (case  of  the  duchy  of  Cornwall).  But  mere  contiguity,  or  the 
identity  of  the  leet  or  parish  in  which  two  manors  are  situate,  or  payment 
of  a  chief  rent  by  one  to  the  other,  will  not  let  in  such  evidence.  Anglesey y 
Ms.  of,  V.  Hatherion,  Ld.,  10  M.  &  W.  218.  Where  the  nuestion  was, 
whether  a  slip  of  land  between  some  old  inclosures  and  the  nigh  way  was 
vested  in  the  lord  of  the  manor  or  the  owner  of  the  adjoining  freehold,  it 
was  held  that  evidence  could  not  be  received  of  acts  of  ownership  by  the 
lord  of  the  manor  on  similar,  but  distinct,  slips  of  land  within  the  manor. 
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Alitevy  if  the  strips,  though  detached,  could  be  regarded  as  part  of  a  con- 
tinuous tract  of  waste  adjoining  the  same  highway.  Doe  d.  Barrett  v.  Kemp, 
2  N.  C.  102,  Ex.  Ch.  And,  even  if  the  continuity  be  broken,  it  is  a  question 
for  the  jury  whether  such  strips  alongside  the  same  road  be  not  waste. 
Dendy  v.  Simpson^  18  C.  B.  331.  Where  the  question  was  as  to  the  right 
to  certain  trees  growing  in  a  woody  belt  held  entire  and  undivided  under 
one  title,  evidence  was  admitted  of  acts  of  ownership  in  different  parts  of 
the  belt.  Stanley  v.  IVhite,  14  East,  332.  So  acts  of  ownership  in  part  of 
a  wood,  though  unenclosed,  or  in  pa^  of  a  continuous  fence,  are  evidence  as 
to  the  whole.  Jones  v.  Williams^  2  M.  &  W.  331.  So  where  the  plaintiff 
claims  the  whole  bed  of  a  river  between  his  land  and  the  defendant's,  acts 
of  ownership  over  the  river  just  below  the  defendant's  land  are  admissible  ; 
and  the  evidence  need  not  he  confined  to  the  precise  8\x}t  of  the  trespass. 
Id.  336  ;  Neill  v.  Diike  of  Devonshire,  8  Ap.  Ca.  135,  D.  P.  This  principle 
applies  also  to  the  foreshore  of  a  navigable  tidal  river.  Ld.  Advocate  v.  Ld, 
Blantyre,  4  Ap.  Ca.  770,  791,  D.  P.  So  in  the  case  of  an  inland  non-tidal 
laJte.  Bristoto  v.  Gormican,  3  Ap.  Ca.  641,  670,  per  Ld.  Blackburn.  But 
in  trespass  by  the  proprietors  of  a  canal,  it  was  doubted  whether  evidence 
of  acts  of  ownership  by  the  proprietors  on  other  parts  of  the  banks  than 
thoHC  in  question  was  admissible  to  prove  property  without  showing  that 
they  had  belonged  to  one  person ;  for  the  proprietors  may  have  bought  the 
freehold  in  one  place  and  not  in  another ;  and,  being  unnecessary,  there 
was  no  ground  for  presuming  such  a  purchase  in  any  place.  Hollis  v.  Gold- 
fnch,  1  B.  &  C.  205  ;  TyrwhiU  v.  Wynm,  2  B.  &  A.  554.  In  proof  of  the 
boundary  between  ^e  manors  A.  and  B.,  evidence  is  admissible  of  the 
boundary  between  A.  and  C,  C.  being  a  manor  abutting  on  B.,  and  sepa- 
rated from  A.  by  a  natural  boundary  (namely,  a  mountain  ridge^,  which 
continued  between  A.  and  B.  Brisco  v.  Lomax,  8  Ad.  &  E.  198.  Under  a 
lease  of  all  minercds  under  a  tract  of  waste  land  called  M.  mountain,  working 
a  mine  under  one  part  of  it  is  evidence  of  possession  of  the  whole  subject  of 
demise,  so  as  to  entitle  the  lessee  to  sue  in  trover  for  ore  taken  by  a  wrong- 
doer from  any  part  of  it.  Taylor  v.  Parry,  1  M.  &  Gr.  604  ;  IVHd  v.  HoU, 
9  M.  &  W.  672.  Where  the  question  was,  whether  a  township.  A.,  was 
liable  to  repair  an  ancient  highway,  the  conviction  of  an  adjoining  town- 
ship, B.,  for  non-repair  of  the  part  situate  in  the  latter,  is  evidence  a^inst 
A.  that  the  highway  situate  in  A.  is  also  ancient.  R,  v.  Brightside  Bterlow, 
13  Q.  B.  933.  Where  the  construction  of  the  charters  of  the  Duchy  of 
Lancaster  was  in  question,  proof  that  under  them  coroners  were  alwavs 
appointed  in  sttme  parts  of  the  Duchy  was  admitted  to  prove  the  like  right 
01  appointment  in  any  pail.    Jeunsony,  Dyson,  9  M.  &  W.  540. 

Evidence  of  damage.]  By  Rules,  1883,  0.  xxi.,  r.  4,  ante,  p.  73,  damages 
unless  expressly  admitted  are  deemed  to  be  put  in  issue.  Evidence  tending 
to  increase  or  diminish  the  damage  is,  of  course,  admiBsible,  though  not  ex- 
pressly involved  in  the  issue.  Thus,  in  an  action  for  breach  of  promise  of 
marriage,  plaintiff  may  give  evidence  of  the  defendant's  fortune ;  for  it 
obviously  tends  to  prove  the  loss  sustained  by  the  plaintiff ;  but  not  in  an 
action  for  adultery ;  James  v.  Biddington,  6  C.  &  P.  589 ;  nor  for  seduc- 
tion ;  Hodsoll  V.  Taylor,  L.  R,  9  Q.  B.  79  ;  nor  for  maliciouB  prosecu- 
tion :  for  it  is  nothing  to  the  purpose  "  that  damages  are  taken  from  a 
deep  pocket."    Short  v.  Stoy,  Winton  Sum.  As.  1836,  per  Alderson,  B. 

But  special  damage  cannot  be  shown  unless  alleged  in  the  statement  of 
claim ;  and  it  must  be  alleged  with  certainty  on  the  sufficiency  of  which  the 
judge  is  to  decide,  who  will  inquire  that  the  averment  shall  be  so  made  as 
to  enable  the  defendant  to  meet  it  by  counter-endence,  if  untrue.  Thus, 
where,  in  an  action  for  an  irregular  distress,  it  was  averred  that  the  plaintiff. 
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in  consetiuence  of  the  injury,  had  lost  divers  lodgers,  without  naming  any, 
Lord  Ellenborough  rejected  evidence  of  the  damage.  JVestwood  v.  Vovme, 
1  Stark.  172.  See  further,  Craft  v.  Boite,  1  Wms.  Saund.  243  d,  (5) ; 
Martin  v.  Henrickson,  2  Ld.  Raym.  1007  ;  and  see  post,  Action  for  defama- 
tion. And  now,  Rules,  1883,  O.  xix.,  r.  15,  ante,  p.  72,  require  the  plaintiff 
to  alle^  all  such  facts  as  he  relies  on,  as  if  not  so  alleged  would  be  hkely  to 
take  the  defendant  by  surprise.  But  evidence  of  the  amount  of  damage 
which  i<3  the  necessary  and  oovioiLs  result  of  the  defendant's  breach  of  con- 
tract or  tort  may,  it  would  seem,  still  be  proved,  though  only  alleged 
generally  in  the  statement  of  claim.  Thus  formerly  in  an  action  for  not  giving 
plaintiff  possession  of  premises  demised  to  him  by  the  defendant,  plaintiff  was 
allowed  to  show  his  consequent  loss  of  business,  though  only  alleged 
generally,  and  though  the  plaintiff's  business  was  not  mentioned  in  the 
pleadings.  Ward  v.  Smithy  11  Price,  19.  See  also  Rodgers  v.  Nowilly  5 
C.  B.  109. 

Evidence  of  Character,']  In  j?eneral,  in  actions  imconnected  with  character 
evidence  as  to  the  character  of  either  of  the  parties  to  a  suit  is  inadmissible, 
being  foreign  to  the  point  in  issue  and  only  calculated  to  create  prejudice. 
For  the  same  reason,  where  particular  acts  of  misconduct  are  imputed  to  a 
party,  evidence  of  general  character  is  excluded  ;  but  it  is  otherwise  where 
general  character  is  put  in  issue ;  Doe  d.  Farr  v.  Hicks,  per  Buller,  J., 
cited  4  Esp.  51  ;  Jones  v.  Jam^es,  infra ;  1  Taylor,  Evid.  §§  328, 
329  ;  for  evidence  of  bad  character  is  admitted  in  some  actions  with  a 
view  to  the  amount  of  damages.  Thus,  in  actions  of  crim.  con.,  the  de- 
fendant could  adduce  evidence  of  the  wife's  bad  character  for  chastity,  and 
even  of  particular  acts  of  adultery  committed  by  her  before  her  intercourse 
with  him  ;  for,  by  bringing  the  action,  the  husband  put  her  general  beha- 
viour in  issue.  B.  N.  P.  27,  296.  So,  in  seduction,  the  defendant  may  show 
the  previous  bad  character  of  the  person  seduced.  See^w*^,  Action  for  seduc- 
tion. But  even  in  such  cases,  it  has  been  held  that  the  plaintiff  cannot  give 
evidence  of  the  good  character  of  the  wife  or  daughter,  until  evidence  has 
been  offered  on  the  other  side  to  impeach  it ;  Bamfield  v.  Massey,  1  Camp. 
460  ;  and  if  such  evidence  be  not  general,  but  go  only  to  a  specific  instance, 
it  has  been  ruled  that  the  plwntiff  cannot,  in  reply,  give  evidence  of  general 
character,  but  must  be  restricted  to  disproof  of  the  specific  instance.  Ibid.  ; 
Dodd  V.  NorriSf  3  Camp.  519.  So  in  an  action  for  slanaer  imputing  dishonesty 
to  the  plaintiff,  he  cannot  adduce  evidence,  in  the  first  instance,  of  good 
character.  Stuart  v.  Lovell,  2  Stark.  93  ;  Cornwall  v.  Richardson,  Ry.  &  M. 
305.  Where  the  cross-examination  of  the  plaintiffs  witness  has  been 
directed  to  impeach  the  character  of  the  plaintiff,  and  the  witnesses  deny  the 
imputation  intended,  proof  of  the  plaintiff's  good  character  is  not  admissible. 
King  V.  Francis,  3  Esp.  116. 

The  practice,  as  reported  in  some  of  the  above  cases,  which  excludes  the 
proof  of  general  good  character,  where  it  is  obviously  attacked  at  the  tritd, 
though  unsuccessfully,  has  been  generally  condemned  by  later  text  writers  ; 
and  there  aie  some  authorities  at  N.  P.  for  the  admissibility  of  such  testi- 
mony. See  post.  Actions  for  seductimi  and  for  defamation;  and  1  Taylor, 
Evid.  §  335. 

In  an  action  for  breach  of  promise  of  marriage,  where  the  defendant  by 
his  plea  sets  up  a  general  charge  of  immodesty,  the  plaintiff  may,  in  the 
first  instance,  give  general  evidence  of  good  character  tor  modesty  and  pro- 
priety of  demeanour  ;  though  this  could  not  be  done  in  the  cose  of  a  specific 
charge  of  immoral  acts.  Jones  v.  James,  18  L.  T.,  N.  S.  243  ;  E.  T.  1868, 
Ex.  Where  general  character  is  in  issue,  evidence  of  general  reputation  is. 
admissible.   Foulkes  v.  Sellrvay,  3  Esp.  236. 
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As  to  evidence  of  character,  in  reference  to  the  veracity  of  a  witness,  vide 
post,  p.  173. 

Plaintiff  confined  to  his  particular^,']  The  delivery  of  particulars  of  claim 
or  defence  in  ordinary  actions  is  now  regulated  by  Rules,  1883,  O.  xix.,  rr. 
6,  7,  and  particulars  are  now  usually  given  in  the  pleadings.  It  would 
seem  that  the  particulars  indorsed  on  a  writ  of  summons  under  0.  iii., 
r.  6,  will  in  the  absence  of  other  particulars  be  considered  as  particulars 
of  demand,  though  the  rule  contains  no  express  provision  to  that  effect 
similar  to  that  contained  in  the  C.  L.  P.  Act,  1852,  s.  25. 

Where  the  plaintiff  has  delivered  particulars  of  his  demand,  he  will  be 
precluded  from  giving  any  evidence  of  demand  not  contained  in  them.  But 
the  plaintiff  may  recover  more  than  his  particulars  demand,  where  it  appears 
to  be  due  on  the  defendants  own  emd&nce ;  as  where  the  defendant  gave  in 
evidence  an  account  from  which  it  appeared  that  there  was  a  sum  of  money 
due  to  the  plaintiff  beyond  that  claimed  in  his  particulars.  Hurst  v. 
TVatkis,  1  Camp.  68.  Accord,  per  Parke,  B.,  in  Fisher  v.  IVainivrightf  1 
M.  &  W.  486.  See  also  Green  v.  Marsh,  5  Dowl.  669.  A  mistake  in 
the  particulars,  not  tending  to  mislead,  is  immaterial.  The  materiality 
of  the  variance  is  a  question  for  the  judge,  subject  to  the  opinion  of  the 
court  above. 

The  particulars  may  be  amended,  even  after  the  discovery  of  their  insuffi- 
ciency on  the  trial :  and  where  the  mistake  has  been  made  inadvertently, 
and  the  defendant  has  not  been  prejudiced,  they  will  be  amended  almost  as  a 
matter  of  course.  If  the  amendment  may  prejudice  the  defendant  the  judge 
may  sometimes  think  proper  to  adjourn  the  cause.  See  Fromant  v.  Aslilty, 
1  E.  &  B.  724.  This  power  of  amendment  renders  it  useless  to  retain  many 
cases  formerly  collected  under  this  head.  After  delivery  of  particulars 
under  a  judge's  order  (or,  ut  semk,  under  O.  xix.,  r.  6),  fresh  or  amended  par- 
ticulars cannot  be  delivered  except  by  a  judge's  order  or  by  consent,  so  as  to 
supersede  the  first  at  the  trial.  Brown  v.  Waits,  1  Taunt.  353.  It  is, 
however,  competent  for  the  opposite  party  to  waive  the  objection  and 
accept  the  second  particulars ;  and  if  the  party  served  pleads  over  and 
goes  to  trial,  he  will  be  taken  to  have  accepted  them.  Fromant  v.  Ashley, 
supra. 

If  the  particulars  are  too  general,  or  not  sufficiently  explicit,  the  remedy 
is  to  apply  for  a  better  ;  for  it  seems  to  be  no  ground  of  objection  at  the 
trial,  except  in  the  case  of  particulars  of  set-oft',  and  in  that  case,  where  the 
terms  of  the  order  exclude  the  proof  unless  the  parti eulai-s  comply  strictlv 
with  the  terms  of  the  order  ;  if  the  particulars  do  not  strictly  comply  with 
the  order,  the  judge  will  reject  the  proof  of  it  at  the  triaL  Ibbett  v.  Leaver, 
16  M.  &  W.  770  ;  Youiig  v.  Geiger,  6  C.  B.  652  ;  and  the  plaintiff  does  not 
waive  the  objection  by  merely  denying  the  set-off  and  going  to  trial.  S.  CC. 
Irregular  particulars  of  set-off.  may,  however,  be  waived.  Thus,  where 
the  order  was  to  deliver  it  in  a  fortnight,  and  the  plaintiff  accepted  it 
three  weeks  later,  and  the  plaintiff  afterwards  amended  his  declara- 
tion by  consent,  Lord  Tenterdeu,  C.  J.,  admitted  proof  of  the  set-oft'. 
Wallis  V.  Anderson,  M.  &  M.  291  ;  also  Lovelock  v.  Glieveley,  Holt,  N. 
P.  552. 

Effect  of  particulars  as  an  admission."]  The  object  of  particulars  is  to 
control  the  generality  of  the  claim,  or  set-off,  in  respect  of  which  they  are 
delivered.  Their  value  as  an  admission  depends  upon  the  mode  in  which 
they  are  framed.  When  they  merely  limit  the  amount  claimed  in  the 
pleadings,  no  admission  can  be  implied  ;  but  where  they,  in  addition,  give 
credit  to  the  opposing  party  for  some  particular  specific  item,  they   are 
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evidence  in  his  favour  as  to  the  date,  origin,  arid  nature  of  that  item.  In 
Rymer  y.  Cook,  M.  &  M.  86  n.,  where  the  defendant  put  in  particulars  of 
the  plaintiff's  demand,  containing  an  admission  that  he  was  indebted  to  the 
defendant  in  a  certain  sum,  it  was  held  that  that  admission  was  evidence.  In 
Kenyan  v.  Wakes,  2  M.  &  W.  764,  where  a  payment  on  account  to  the 
amount  of  70/.  was  admitted  in  the  particulars,  and  the  jury  found  that  70/. 
was  all  that  was  due,  it  was  held  that  the  particulars  were  properly  received 
in  evidence  as  an  admission  of  the  payment  of  that  sum.  See  6ouUon  v. 
Pritchard,  4  D.  &  L.  117,  infra,  and  ^Rowland  v.  Blakdey,  1  Q.  B.  413. 
In  Buckmaster  v.  Meiklejokn,  8  Exch.  634  ;  22  L.  J.,  Ex.  242,  particulars 
delivered  with  a  plea  of  set-off,  which  had  been  withdrawn,  were  admitted 
in  support  of  a  replication  of  fraud  to  a  plea  puis  darrein  continuance.  It 
would  seem,  however,  that  particulars  can  only  be  made  use  of  as  an  ad- 
mission in  an  issue  upon  the  pleadings  in  respect  of  which  the^  are 
delivered.  Therefore,  in  Miller  v.  Johnson,  2  Esp.  602,  where  the  notice  of 
set-off  contained  an  admi&sion  of  a  sale,  this  was  not  allowed  to  be 
taken  as  an  admission  of  the  sale  upon  the  plea  of  never  indebted.  In 
Haringion  v.  Macmorris,  5  Taunt.  229,  an  admission  of  the  debt  in  the 
notice  of  set-off  was  not  received  in  the  issue  raised  upon  nonr-assumpsit. 
And  in  Burkitt  v.  Bkmshard,  3  Exch.  89,  where  a  simple  payment  of  50/. 
was  inserted  in  the  particulars  of  set-off,  Parke,  B.,  expressed  an  opinion 
that  the  plaintiff  could  not  have  taken  this  as  an  admission  of  a  part  pay- 
ment in  order  to  prevent  the  operation  of  the  Statute  of  Limitations. 

Proof  of  particulars.']  The  particulars  w^ere  formerlv  proved  by  the  pro- 
duction and  proof  of  tne  judge's  order  and  the  particulars  themselves  :  and 
by  proof  of  the  signature  of  the  party,  his  attorney,  or  agent.  The  R.  G., 
H.  T.  1853,  r.  19,  which  directed  that  a  copy  of  the  particulars  of  demand 
and  the  defendant's  set-off  should  be  annexed  by  the  plaintiff's  attorney  to 
the  recoi-d  at  the  time  it  is  entered  for  trial,  obviated  the  necessity  of 
proving  the  delivery  of  them.  Macarthy  v.  Smith,  8  Bing.  146.  But  the 
particulars  were  not  thereby  made  part  of  the  Nisi  Prius  record  and  incor- 
porated with  the  pleading  to  which  they  were  annexed.  Booth  v.  Howard,  5 
DowL  438  ;  Ferguson  v.  Mahon,  9  Ad.  &  E.  245.  The  Rules,  1883,  contain 
no  provision  similar  to  R.  G.,  H.  T.  1853,  r.  19,  supra  (see  O.  xxxvi.,  r.  30), 
and  it  seems  therefore  that  particulars,  unless  they  are  in  the  pleadings,  or 
have  been  entered  with  them,  must  be  proved  in  the  same  way  as  was  done 
l>efore  1863.  If  the  defendant  require  to  prove  special  indorsement  under 
Rules,  1883,  O.  iii.,  r.  6,  on  the  wiit  of  summons,  the  copy  writ,  served  on 
him,  would,  it  seems,  be  primary  evidence  against  the  plaintiff ;  vide  ante, 
p.  3,  and  post,  p.  105. 

If  the  particulars  of  demand  refer  to  a  fuller  account  already  delivered 
(which  it  may  do  without  restating  it,  vi  semb.  Hatchet  v.  Marshall,  Peake, 
172),  the  plaintiff  ought  either  to  enter  the  account  also  with  the. pleadings, 
or  prove  it  at  the  trial.  See  2  Chit  Prac,  12th  ed.  1456.  If  the  plaintiff  de- 
livers "  further  and  better"  particulars,  in  which  he  omits  a  specific  credit 
given  in  his  first,  it  seems  that  both  should  be  annexed  to  the  record ;  and  if 
the  second  alone  is  annexed,  the  defendant  may  nevertheless  prove  the  first 
in  order  to  dispense  with  a  pleu  of  payment.  Boulton  v.  Pntchard,  4  D.  & 
L.  117.  Where  the  particulars  annexed  differ  from  those  delivered,  the  de- 
fendant may  prove  the  latter,  and  confine  the  plaintiff  to  those.  But  if  the 
defendant  is  not  prepared  to  prove  the  real  particulars,  the  plaintiff,  if  he 
obtains  a  verdict  for  any  item  no/  contained  in  them,  is  in  peril  of  a  new 
trial.  Morgan  v.  Harris,  2  C.  &  J.  461.  If  none  are  annexed,  the  judge 
may  order  the  plaintiff  to  annex  them  at  Nisi  Prius. 
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THE  SUBSTANCE  OF  THE  ISSUE  ONLT  NEED  BE  PROVED. 

It  was  always  the  common  law  rule  that  the  syhstance  of  the  issue  joined 
between  the  paities  need  alone  be  proved,  and  numerous  illustrations  of 
this  principle  will  be  found  under  various  titles  in  this  work. 

Variances  requiring  amendment,]  It  is  a  general  rule  that  a  party  must 
recover  secundum  allegata  et  probata,  and  cannot  succeed  upon  a  proof  that 
differs  from  his  allegation  ;  if  his  proof  so  differ  it  is  called  a  variance.  Now, 
however,  by  Rules,  1883,  O.  xxviii.,  r.  1,  either  party  may  at  any  time  be 
allowed  to  amend  their  pleadings, ''  and  all  such  amendments  shaU  be  made 
as  may  be  necessary  for  the  purpose  of  determining  the  real  questions  in 
controversv  between  the  parties.''  Since  this  rule  parties  must  not  go  to 
trial  on  the  mere  hope  that  a  variance  will  be  fataL  They  ought  to  anti- 
cipate that  all  anieniunents  will  be  allowed  which  are  necessary  to  deter- 
mme  the  real  question  in  controversy,  which  both  parties  must  have  had  in 
contemplation  when  the  suit  commenced.  Examples  of  amendments  that 
have  been  allowed  will  be  foimd  post,  sub  tit.  Practice  at  Nisi  Prius, — 
Amendment, 

The  only  cases  of  variance  which  it  is  necessary  to  consider  ai-e  those 
relating  to  parties. 

Variance  in  the  parties,]  The  objection  on  the  ground  of  variance  in  the 
parties  is  now  abolished  by  Rules,  1883.  By  O.  xvi.,r.  1,  '*  AU  persons  may 
De  joined  as  plaintiffs  in  whom  the  right  to  any  relief  claimed  is  alleged  to 
exist,  whether  jointly,  severally,  or  in  the  alternative.  And  judgment 
may  be  given  for  such  one  or  more  of  the  plaintiffs  as  may  be  found  to 
be  entitled  to  relief,  for  such  relief  as  he  or  they  may  be  entitled  to, 
without  any  amendment ; "  rule  3  provides  that  the  improper  or  unnecessary 
joinder  of  a  co-plaintiff  shall  not  defeat  a  set-off  or  counter-claim  if  the 
defendant  prove  it  as  against  the  other  plaintiffis ;  rule  4  contains  similar 
provisions  with  respect  to  defendants  ;  rule  5  provides  that  it  shall  not  be 
necessary  for  every  defendant  to  be  interested  as  to  all  the  relief  prayed 
for  or  as  to  every  cause  of  action  included  in  the  action ;  by  rule  6,  the 
plaintiff  may  join  as  parties  '*all  or  any  of  the  persons  severally  or 
jointly  and  severally  liable  on  any  one  contract,  includiiig  parties  to  bills  of 
exchange  and  promissory  notes.''  By  rule  2  provision  is  made  for  the  sub- 
stitution or  addition  of  a  plaintiff  in  the  case  of  a  bond  fde  mistake. 
By  rule  11, ''  No  cause  or  matter  shall  be  defeated  by  reason  of  the  mis- 
joinder or  nonjoinder  of  parties,  and  the  court  may  in  everv  cause  or 
matter  deal  with  the  matter  m  controversy  so  far  as  regards  the  rights  and  in- 
terests of  the  parties  actually  before  it  The  court  or  a  judge  may,  at  any 
stage  of  lihe  proceedings,  either  upon  or  without  the  application  of  either 
party,  and  on  such  terms  as  may  appear  to  the  court  or  a  judge  to  be 
just,  order  that  the  names  of  any  parties  improperly  joined,  whether  as 
plaintiffs  or  as  defendants,  be  struck  out,  and  that  the  names  of  any 
parties,  whether  plaintiffs  or  defendants,  who  ought  to  have  been  joined,  or 
whose  presence  oefore  the  court  may  be  necessary  in  order  to  enable  the 
court  effectually  and  completely  to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  cause  or  matter,  be  added.  No  person  shall 
be  added  as  a  plaintiff'  suing  without  a  next  friend,  or  as  the  next 
Mend  of  a  plamtiff  under  any  disability,  without  his  own  consent  in 
fDriting  thereto.  Every  party  whose  name  is  so  added  as  defendant  ahall 
be  served   with   a  writ  of  summons   or  notice  in  manner  hereinafter 
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mentioned,  or  in  such  manner  as  may  be  prescribed  by  any  special  order, 
and  the  proceedings,  as  against  such  pe^ty,  shall  lie  deemed  to  have 
begun  only  on  the  service  of  such  writ  or  notice."  Rule  12,  "Any  appli- 
cation to  add  or  strike  out  or  substitute  a  plaintiff  or  defendant  may  be  made 
to  the  court  or  a  judge  at  any  time  before  trial  by  motion  or  summons,  or  at 
the  trial  of  the  action  in  a  summary  manner."  And  by  O.  xxi.,  r.  20,  "  No 
plea  or  defence  shall  be  pleaded  in  abatement."  It  seems  that  any 
objection  as  to  parties  whicn  was  formerly  taken  by  plea  in  abatement, 
must  now  be  taken  by  the  application  for  an  order  under  0.  xvi.,  r.  11. 
Kendall  v.  Hamilton ,  4  Ap.  Ca.  504,  516,  per  Ld.  Cairns,  C.  ;  before 
the  trial ;  Sheehan  v.  Gt  E,  Ry.  Co,,  16  Gh.  D.  59 ;  the  plaintiif  now 
being  able  to  join  as  a  co-defenciant  any  person  to  whose  nonjoinder  as 
a  co-plaintiff  exception  is  taken.  Id,  63.  See  Luke  v.  S.  Kensington  Hotel 
Co.,  11  Ch.  D.  121,  C.  A.  Two  or  more  persons  may  under  0.  xyL,  r.  1, 
as  co-plaintiffs,  bring  an  action  of  libel,  although  they  are  not  jointly 
interested.    Booth  v.  Briscoe,  2  Q.  B.  D.  496,  C.  A. 

A  party  can  only  be  added  under  rule  2  where  there  has  been  a  bond  fide 
mistake  ;  Clowes  y.  Hilliard,  4  Ch.  D.  413  ;  a  mistake  of  law  is  sufficient. 
DuckeU  V.  Chver,  6  Ch.  D.  82. 

A  plaintiff  will  not  be  added  unless  either  his  written  (see  r.  1 1,  ante,  p.  86) 
consent  has  been  obtained,  or  terms  necessaiy  for  his  indemnity  have  been 
offered  to  him.  Turquand  v.  Fearon,  4  Q.  £.  D.  280.  A  defendant  may  be 
added  under  rule  4,  although  altemative  relief  is  claimed  against  nim 
which  is  inconsistent  with  that  claimed  against  the  other  defendant.  Child  y . 
Stenning,  5  Ch.  D.  695,  C.  A.  As  to  amendment  of  misjoinder  9f  husband, 
suing  with  his  wife  in  respect  of  her  separate  estate,  see  Roberts  v.  Evans,  7 
Ch.  D.  380. 

Although  the  misjoinder  or  nonjoinder  of  parties  is  no  longer  fatal  to  the 
action,  it  is  still  necessary  to  know  whether  the  proper  parties  are  before  the 
court  at  the  trial,  as  otherwise  an  amendment  may  be  required  under  O. 
xvi,  r.  11,  ante,  p.  86,  which  will  sometimes  involve  the  adjournment  of  the 
trial.  The  following  cases  relating  to  parties  are  therefore  retained.  Where 
three  persons  agreed  to  be  jointly  interested  in  -certain  goods,  but  that  they 
shoula  be  bought  by  one  of  them  in  his  own  name  only,  and  he  made  the 
contract  accordingly  ;  it  was  held  that  all  the  three  might  sue  for  a  breach 
of  that  contract ;  Cothay  v.  Fmnell,  10  B.  &  C.  671 ;  for  the  action  may  be 
maintained  either  in  the  name  of  the  person  who  actually  made  the  con- 
tract, or  in  the  name  of  the  parties  really  interested  ;  Skinner  v.  Stocks,  4  B. 
&  A.  437  ;  Clay  v.  SotUhem,  7  Exch.  717  ;  21  L.  J.,  Ex.  202.  But,  regularly, 
on  a  written  contract  by  A.  "  on  behalf  of  £L"  B.  should  be  sued,  and  not 
A. ;  Doumman  v.  Williams,  7  Q.  B.  103,  Ex.  Ch.  ;  Leiois  v.  Nicholson,  infra; 
CoUm  v.  Wri^hJt,  7  E.  &  B.  301  ;  26  L.  J.,  Q.  B.  147,  Ex.  Ch. ;  8  E.  &  B. 
647  ;  27  L.  J.,  Q.  B.  215  ;  Jenkins  v.  Hutchinson,  13  Q.  B.  744 ;  unless  A. 
be  the  real  principal,  and  proof  of  this  lies  on  the  plaintiff.  Thus,  if  A.  falsely 
represents  himself  as  agent  of  a  person  not  named,  being  really  himself  the 
principal,  he  may  then  oe  sued  as  such.  See  Carr  v,  Jackson,  7  Exch.  382  ; 
21  L.  J.,  Ex.  137.  So  the  real  principal  may  sue  on  a  contract  in  which  he 
calls  himself  agent  of  a  third  person,  unnamed.  Schmalz  v.  Avery,  16  Q.  B. 
655  ;  20  L.  J.,  Q.  B.  228.  But  a  party  cofUracting  as  agent  of  B.  cannot  be 
sued  personally  as  principal,  if  he  be  neither  authorized  by  B.,  nor  be  him- 
self tne  real  principal ;  the  only  remedy  against  him  will  be  for  the  falsa 
representation  or  breach  of  warranty  of  authority.  Letois  v.  Nicholson,  18 
Q,  B.  503;  21  L.  J.,  Q.  B.  311.  Unless  indeed  B.  has  no  existence,  in 
which  case  the  agent  is  personally  liable.  Kelner  v.  Baxter,  L.  R.,  2  C. 
P.  174.  A  del  credere  agent  selling  for  a  disclosed  principal  cannot  sue  in 
his  own  name.    Bramble  v.  SpilUr,  21  L.  T.,  N.  S.  672,  C.  P. ;  nor  can  a 
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broker.  Fairlie  v.  Fenton,  L.  R,  5  Ex.  169.  The  fact  of  the  contracting 
party  being  called  in  the  contract  the  agent  of  a  named  piinciml  does  not 
necessarily  show  that  he  ought  not  to  be  the  party  to  a  suit  on  the  contract, 
although  he  be  really  such  agent :  it  is  a  Question  of  intention  arising  on  the 
construction  of  the  contract  itself ;  "  ana  it  may  be  laid  down  as  a  general 
rule  that  where  a  person  signs  a  contract  in  his  own  name  without  qualifica> 
tion,  he  is  prima  facie  to  be  deemed  to  be  a  person  contracting  personally  ; 
and  in  order  to  prevent  this  liability  from  attaching,  it  must  be  apparent  from 
the  other  portions  of  the  document,  that  he  did  not  intend  to  bind  himself  as 
principal."  2  Smith's  L.  Cases,  8th  ed.  p.  400,  notes  to  Thomson  v.  Daven- 
port ;  DutUm  v.  Marsh,  L.  R.,  6  Q.  B.  361,  362  ;  Lennard  v.  Robinson,  5  E. 
&  B.  126  ;  24  L.  J.,  Q.  B.  275 ;  Gray  v.  Raper,  L.  R.,  1  C.  P.  694 ;  South- 
well V.  Boioditchy  1  C.  P.  D.  374,  C.  A.  ;  Gadd  v.  Houghton,  1  Ex.  D.  357,  C, 
A.  In  these  two  l&st  cases,  though  the  agent  signed  without  qualification, 
the  contract  showed  that  the  intention  was  that  he  should  not  be  bound 
personally,  and  in  the  latter  case  the  decision  in  Paice  v.  Walker,  L.  R.,  5 
Ex.  173,  was  doubted.  It  has  however  since  been  followed  in  Hough  v. 
Manzanos,  4  Ex.  D.  104.  See  fiirther  IFagstaffy.  Anderson,  5  C.  P.  D.  171, 
175,  C.  A.,  per  Bramwell,  L.  J.  As  to  admissibility  of  evidence  of  custom 
to  charge  a  broker  personally,  vide  ante,  p.  25. 

Where  an  attorney  carried  on  business  under  the  firm  of  "  A.  and  Son," 
the  son  not  being  in  fact  a  partner,  but  only  a  clerk,  it  was  held  that  A. 
might  sue  in  his  own  name  for  the  amount  of  a  bill  for  business  done.  Kell 
V.  Nai7iby,  10  B.  &  C.  20.  An  agent  who  purchases  for  an  unnamed  prLn- 
cipal  (the  bought  and  sold  notes  being  maae  out  in  the  agent's  name)  may, 
on  the  renunciation  of  the  contract  by  his  principal,  sue  for  the  non-deliveiy 
of  the  goods  in  his  own  name.  Short  v.  ^packman,  2  B.]&  Ad.  962.  Provi- 
sional directors  of  a  proposed  company  invited  applications  for  shares  to  a 
committee  of  management  appointed  by  and  &om  themselves.  The  defen- 
dant applied  for  and  received  shares  on  the  terms  that  he  should  pay  a 
deposit,  and  got  a  form  of  receipt  for  the  deposit  on  account  of  the  "  provi- 
sional committee.'"  Held  that  tne  action  to  recover  the  deposit  should  be  by 
the  provisional  committee  of  directors  at  large,  and  not  by  the  committee  of 
management.     Woolmer  v.  Toby,  10  Q.  B.  691. 

Plain tifif  may  join,  as  co-defendant,  a  dormant  partner  not  known  to  him 
at  the  time  of  the  contract,  even  where  there  was  a  written  agreement  (not 
under  seal)  to  which  such  partner  was  not  party.  Drake  v.  Beckham,  11  M. 
&  W.  315,  Ex.  Ch.  But  this  does  not  apply  to  the  case  of  a  bill  of 
exchange  or  promissory  note,  see  the  Bills  ot  Exchange  Act,  1882,  s.  23 ; 
and  if  the  agreement  was  in  terms  with  "  A  and  B.  and  the  survivor  of 
them,"  it  cannot  be  stated  as  one  between  A.  and  G.  (the  dormant  part- 
ner) and  the  survivor  of  them.  Beckham  v.  Knight,  1  M.  &  Gr.  738  ;  De 
Mautort  v.  Saunders,  1  B.  &  Ad.  398. 

Where  a  married  woman  deposited  the  moneys  of  her  husband  with  a 
banker  in  the  name  of  a  chila  under  a^,  it  was  held  that  the  husband 
might  sue  the  bankers  for  money  had  and  received.  CaUand  v.  Loyd,  6  M. 
&  W.  26. 

By  the  Bankruptcy  Act,  1883,  s.  114,  "  Where  a  bankrupt  is  a  contractor 
in  respect  of  any  contract  jointly  with  any  person  or  persons,  such  person  or 
persons  may  sue  or  be  sued  in  respect  of  the  contract,  without  the  joinder 
of  the  bankrupt." 

Local  ve7iue,—By  Rules,  1883,  0.  xxxvi.,  r.  1,  "there  shall  be  no  local 
venue  for  the  trial  of  any  action  except  where  othencise  provided  by  statute^ 
Ever^  action  shall  be  tried  in  the  county  or  phice  named  on  the  statement 
ol  claim,  or  if  there  be  none,  by  a  notice  in  writing  served  on  the  defendant ; 
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if  no  place  is  named,  the  trial  is  to  be  in  Middlesex.  In  either  case  the 
court  or  a  judge  may  order  the  trial  to  be  elsewhere. 

The  words  m  italics  are  new,  and  thus  local  venue,  which  was  entirely 
abolished  by  Rules,  1875,  0.  xxxvi.,  r.  1,  is  re-established  in  those  cases  in 
which  the  action  is  ret^uired  by  statute  to  be  tried  in  a  certain  county.  In 
such  cases  the  objection  that  the  venue  is  wrong  must  be  raised  by  the 
defence,  as  it  would  be  likely  to  take  the  plaintiff  by  surprise.  Rules,  1883, 
0.  xix.,  r.  15.  The  objection  may,  however,  arise  under  the  defence  of  not 
guilty  by  statute,  e.g.f  under  stat.  11  &  12  Vict.  c.  44,  s.  10,  for  by  0.  xix., 
r.  12,  that  defence  has  the  same  effect  as  a  plea  of  not  guilty  by  statute  had. 

If  in  a  local  action  the  objection  of  wrong  venue  is  properly  taken,  the 
defendant  will  be  entitled  to  the  verdict. 

Where  a  county  has  for  the  purpose  of  the  assizes  been  divided  by  Order 
in  Council,  under  3  &  4  Will.  4,  c.  71,  s.  3,  each  division  is,  for  the  purpose 
of  venue,  to  be  treated  as  a  separate  county.  Atkinson  v.  Hornby ,  cited  9 
Q.  B.  978.  Lancashire  has,  under  that  Act,  been  divided  into  three  divi- 
sions, and  Yorkshire  into  two. 
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Generally  he  who  asserts  a  fact  is  bound  to  prove  it,  if  there  be  no  pre- 
sumption in  favour  of  it ;  and  a  negative  need  not  ordinarily  be  proved. 
Boss  V.  Hunter^  4  T.  R.  33 ;  Calder  v.  Rutherford,  3  B.  &  B.  302.  In  an 
action  against  a  solicitor  for  negligently  letting  judgment  go  by  default, 
after  the  plaintiff  has  proved  the  default,  it  lies  on  the  defendant  to  show 
good  ground  for  it,  and  not  on  the  plaintiff  to  show  that  there  was  a  good 
defence.  Godefroy  v.  Jay,  7  Bing.  413.  See  a  fuller  explanation  of  this 
rule  in  Best  on  Evid.  §§  269,  et  seq.  As  to  presumptions,  vide  ante,  pp.  32, 
et  seq.  It  must,  however,  be  borne  in  mind,  that  regard  must  be  hacl 
to  the  effect  and  substance  of  the  issue,  and  not  to  its  grammatical  form. 
Soward  v.  Leggatt,  7  C.  &  P.  613,  per  Ld.  Abinger  ;  Doe  d.  Worcester  School, 
dec.  Trustees  v.  Rowlands,  9  C.  &  P.  734,  per  Coleridge,  J. ;  Belcher  v. 
Mcintosh,  8  C.  &  P.  720,  per  Alderson,  B.  And  where  the  assertion  of  a 
negative  is  imrt  of  the  plaintiff's  case  he  must  prove  it,  as  the  want  of 
reasonable  and  probable  cause  in  an  action  for  malicious  prasecution.  Ahrath 
V.  N.  E.  Ry.  Co.,  11  Q.  B.  D.  440,  C.  A. 

Where  the  presimiption  is  in  favour  of  the  affirmative,  as  where  the  is.sue 
involves  a  charge  ot  a  culpable  omission,  it  is  incumbent  on  the  party 
making  the  charge  to  prove  it ;  for  the  other  party  shall  be  presumed 
innocent  until  proved  to  be  guilty.  As  to  the  presumption  of  innocence,  see 
Best  on  Evid.  ^§  314, 346.  Thus  where,  in  a  suit  for  tithes  in  the  spiritual 
court,  the  defendant  pleaded  that  the  plaintiff  had  not  read  the  Thirty- 
nine  Articles,  it  was  held  that  the  proof  of  the  issue  lay  on  the  defendant. 
Monke  v.  Butler,  1  Roll.  Rep.  83.  See  also  R.  v.  Hawkins,  10  East,  211. 
So  in  an  action  by  the  owner  of  a  ship  for  putting  combustibles  on  board, 
"  without  giving  due  notice  thereof,"  it  was  held  that  the  plaintiff  was 
bound  to  prove  the  want  of  notice,  as  the  omission  to  give  such  notice 
would  have  amounted  to  criminal  negligence  on  the  part  of  the  defendant. 
WiUiams  v.  E.  India  Co.,  3  East,  193.  See  further  ante,  p.  41.  In  actions 
for  negligence  it  lies  on  the  plaintiff  to  prove  it,  and  not  on  the  defendant 
to  show  reasonable  care.  Marsh  v.  Home,  5  B.  &  C.  327.  See  further, 
post,  Action  for  negligence;  Evidence  of  negligence.  So,  again,  where  the 
issiie  is  as  to  the  legitmiacy  of  a  child  bom  in  lawful  wedlock,  it  is  incum- 
bent on  the  party  asserting  the  illegitimacy  to  prove  it ;  Banbury  Peerage 
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Case,  1  Sim.  &  St  153  ;  and  where  the  issue  is  on  the  life  of  a  person  who 
is  p^roved  to  have  been  alive  within  seven  years,  the  party  asserting  his 
death  must  prove  it ;  see  Presumptive  evidence,  ante,  pp.  40,  et  seq. 

It  has  been  stated  to  be  a  nue  that,  where  the  affirmative  is  peculiarly 
within  the  knowledge  of  the  party  charged,  the  presumption  of  law  in  favour 
of  innocence  is  not  dlowed  to  operate,  but  tne  general  rule  applies,  viz., 
that  he  who  asserts  the  affirmative  is  to  prove  it,  and  not  he  who  avers  the 
negative.  3  Russell  on  Crimes,  4th  ed^  277.  Thus  it  has  been  said  that  in 
an  action  of  a  covenant  for  not  insuring  premises  against  fire,  it  lies  on  the 
defendant  to  nrove  that  he  has  insured.  Doe  d.  Bridger  v.  Whitehead,  8  Ad. 
&E.  bl^,per  Littledale,  J.  Accord.  Toleman  v.  Portbury,  L.  R.,  5  Q.  B.  294, 
per  Willes,  J.  So  in  an  action  on  the  game  laws,  though  the  plaintiff  must 
aver  that  the  defendant  was  not  duly  qualified,  yet  he  cannot  be  called 
upon  to  prove  the  w^ant  of  qualification.  Spieres  v.  Parker,  1  T.  R,  146 ;  R, 
V.  Turner,  5  M.  &  S.  S06.  In  an  action  against  a  person  for  practising  as 
an  apothecary  without  having  obtained  a  certificate  according  to  55  Geo.  3, 
c.  194,  the  proof  of  certificate  was  held  to  lie  upon  the  defendant.  Apothe- 
caries^  Co,  v.  Bentley,  Rv.  &  M.  169.  It  has,  however,  been  observea,  that 
the  act  itself  seems  to  throw  upon  him  such  proo£  EUdn  v.  Janson,  13  M. 
&  W.  662.  per  Alderson,  B.  So  where,  on  a  conviction  for  selling  ale 
without  a  licence,  the  onlv  evidence  given  was  that  the  party  sold  ale,  and 
no  proof  was  offered  of  his  want  of  a  licence ;  it  was  held,  that  the  convic- 
tion was  light ;  for  that  the  informer  was  not  bound  to  sustain  in  evidence 
the  negative  averment;  and  it  was  said  by  Abbott.  C.  J.,  that  the  party 
thus  called  on  to  answer  sustains  no  inconvenience  from  the  general  rule, 
for  he  can  immediately  produce  his  licence  ;  whereas,  if  the  case  is  taken 
the  other  way,  the  informer  would  be  put  to  considerable  inconvenience. 
R.  V.  Harrison,  Paley  on  Convictions,  2na  ed.,  45,  n.  From  the  observations 
of  the  court  in  Doe  d.  Bridger  v.  Wliitehead,  infra,  it  would  seem  that  the 
burden  of  proof  in  the  instances  above  cited  of  convictions,  &c.,  lies  on  the 
defendant,  not  because  the  matter  is  peculiarly  within  his  knowledge,  for 
that  cannot  vary  the  rule  of  the  law,  but  because  the  legislature  has  in  those 
cases,  by  a  general  prohibition,  made  the  act  of  the  defendant  prima  fade 
unlawful.  See  also  Abrath  v.  N,  E,  Ry.  Co.,  11  Q.  B.  D.  440,  457,  per  Bowen, 
L.  J.  And  in  actions  for  the  recovery  of  possession  of  land,  on  the  ground 
of  forfeiture,  it  always  rests  on  the  lessor,  the  plaintiff,  to  show  that  the 
estate  which  he  has  granted  has  been  forfeited  by  the  tenant.  Toleman  v. 
Portbury,  infra.  Thus,  where  the  action  is  brought  on  a  breach  of  a 
condition  to  insure  "in  some  office  in  or  near  London,"  it  lies  on  the 
plaintiff  to  prove  the  omission.  Doe  d.  Bridger  v.  Whitelietid,  8  Ad.  &  £. 
571 ;  see  also  Price  v.  JVorwood,  4  H.  &  N.  512  ;  28  L.  J.,  Ex.  329.  So 
where  A.  was  lessee  of  a  dwelling-house  under  a  condition  not  to  permit  a 
sale  by  auction  on  the  premises  without  his  lessor's  consent  in  writing,  and 
he  sublet  to  the  defendant  with  the  lessor's  consent,  and  subsequently 
assigned  his  goods  on  the  premises  to  X.,  who  there  sold  them  by  auction  ; 
it  was  held  that,  in  the  aosence  of  evidence  that  the  sale  was  by  A.'s  per- 
mission, there  was  no  forfeiture,  and  further,  that  the  onus  was  thrown  on 
the  lessor  of  showing  the  non-existence  of  a  written  consent  to  the  sale. 
Toleman  v.  PoHbury,  L.  R.,  5  Q.  B.  288,  Ex.  Ch. 

Under  the  Rules,  1883, 0.  xxi.,  r.  4,  ante,  p.  73,  the  plaintiff  must  prove  the 
damages  he  alleges  he  has  sustained,  unless  the  defendant  expressly  admit 
them.  In  an  action  on  a  common  money  bond,  the  plaintiff  need  not 
show  that  the  bond  is  forfeited ;  it  rests  on  the  defendant  to  prove  payment. 
Penny  v.  Foy,  8  B.  &  C.  11,  13. 

The  question  of  the  onus  of  proof  is  one  which  may  arise  in  any  stage  of 
atrial,  and  is  therefore  not  necessarily  connected  with,*nor  in  all  cases  deter- 
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mined  by,  the  same  considerations  as  the  right  to  begin  on  trials  at  Nisi 
Prius  ;  as  to  which  see  farther  pasty  tub  tit.  Course  of  ev^lence  and  practice  aJt 
Nisi  Prills  ;  Eight  to  hegiii. 

In  many  cases  there  are  statutable  provisions  regulating  the  burden  of 
proof.  See  them  collected  in  1  Taylor  Evid.,  §  345 ;  but  these  chiefly 
relate  to  criminal  proceedings. 


PROOF  OF  DOCUMENTS. 


Under  the  present  head  will  be  considered  the  mode  in  which  various 
kinds  of  documents,  usually  adduced  in  evidence,  must  be  proved. 

As  a  eeneral  rule,  before  a  document  can  be  proved  at  a  trial  it  must  itself 
be  produced  in  court,  but  there  are  certain  documents  of  a  public  character 
which  either  at  common  law  or  by  statute  are  provable  by  copies  without 
production  of  the  original  in  court. 

Before  enumerating  the  means  of  proving  the  several  documents  under 
their  respective  heads,  it  will  be  convenient  to  show  here  when  and  how 
this  method  of  proof  is  admissible. 

PBOOF  BY  COPIES. 

The  various  kinds  of  copies  by  which  original  documents  may  in  geneiul 
be  proved,  may  be  classed  under  four  heads  ;  viz. :  1.  Exemplihcations  ;  2. 
Office  copies ;  3.  Examined  copies  ;  and  4.  Certified  copies. 

There  are  certain  statutory  provisions  for  proving  particular  documents  ; 
these  will  be  found  under  tne  title  of  the  documents  to  which  they 
respectively  apply. 

Proof  by  Exemplification. 

Exemplifications  are  of  two  kinds : — under  the  Great  Seal,  or  under  the 
seal  of  the  court  in  which  the  record  is  preserved.  An  exemplification 
imder  the  Great  Seal  may  be  obtained  of  any  record  of  the  Court  of  Chancery, 
or  of  any  record  which  has  been  removed  thither  by  certiorari ;  but  private 
deeds,  so  exemplified,  will  not  be  admitted  in  evidence.  B.  N.  P.  227. 
An  exemplification  produced  from  the  proper  custody,  and  purporting  to 
exemplify  a  commission  from  the  crown,  is  evidence,  though  the  seal  nas 
becin  lost.  Beverley^  Mayor  ofy  v.  CVaoen,  2  M.  &  Rob.  140.  An  exempli- 
fication under  the  seal  of  the  Exchequer  is  evidence  of  a  commission  out  of 
that  court  and  of  the  return  thereto,  in  respect  of  crown  lands.  Tooker  v. 
Beauforty  Dk,  o/,  Sayer,  297.  So  an  exemplification  of  a  recovery  under  the 
seal  of  the  Great  Sessions  of  Wales.  Olive  v.  Ouin,  2  Sid.  145.  So  of 
Chester,  S.  C.  IdL  And  the  seals  of  those  courts  (it  is  said)  prove  thepi- 
selves.  Com.  Dig.  Testm.  (A.  2),  ante^  p.  76.  Exemplification  may  be  given 
of  a  lost  probate.    Shepherd  v.  Shorthosey  1  Stra.  412. 

Proof  by  Office  Copy, 

An  office  copy,  that  is,  a  copy  made  by  the  officer  having  custody  of  the 
document,  always  was,  in  the  same  court  and  in  the  same  cause,  equivalent 
to  the  document  of  which  it  was  a  copy.  Per  Lord  Mansfield,  in  Denn  d.Luca8 
V.  Fulford,  2  Burr.  1179  ;  B.  N.  P.  229.  And  for  this  purpose,  the  judge 
who  tried  the  issue  at    Nisi  Prius  was  considered  as  acting  under  the 
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authority  of  the  court  in  which  the  action  is  pendingi  and  as  an  emanation 
of  that  court.  R,  v.  Joliffe,  4  T.  R.  285,  292.  And  now  by  the  J.  Act 
1873,  68.  29,  30,  a  judge  or  commissioner  trying  causes  shall  be  deemed  to 
constitute  a  court  of  the  High  Court  of  Justice.  An  office  copy  of  depo- 
sitions in  Chancery  was  evidence  in  that  court  but  would  not  be  admitted  in 
a  court  of  common  law  without  examination  with  the  original ;  B.  N.  P.  229 ; 
unless,  perhaps,  in  the  case  of  the  trial  of  an  issue  out  of  Chancery.  See 
Highjteld  v.  Peake,  M.  &  M.  109,  per  Littledale,  J.  See,  however,  Bumand 
V.  Newt,  1  C.  &  P.  578,  cor.  Best,  C.  J.,  contra.  See,  further,  as  to  proof  of 
depositions,  affidavits,  &c.,  by  office  copies,  post,  pp.  108, 109.  In  an  action 
against  the  sheriff  for  a  false  return,  the  jplaintiS'  could  not  use  office  copies 
of  the  writ  and  return,  though  the  original  cause  was  in  the  same  court, 
for  the  cause  is  a  diflferent  one.    Pitcher  v.  King,  1  Car.  &  K.  655. 

By  Rules  1883,0.  xxxvii.,r.  4,"  Office  copies  of  all  writs,  records,  pleadings, 
and  documents  filed  in  the  High  Court  of  Justice  shall  be  admissible  in 
evidence  in  all  causes  and  matters  and  between  all  persons  or  parties  to 
the  same  extent  as  the  original  would  be  admissible."  The  rule  however,  in 
sofaras  it  alters  the  rule  of  evidence  above  stated,  seems  to  be  ultra  vires;  see 
J.  Act,  1875,  8.  20,  post  J  p.  143.  By  0.  Ixi.,  r.  7,  ante,  p.  77,  office  copies  are 
sufficiently  authenticatea  if  they  appear  to  be  stamped  with  a  seal  of  the 
central  office  (constituted  by  stat.  42  &  43  Vict.  c.  78,  ss.  4,  et  seq.). 

Office  copies  of  documents  registered  or  deposited  in  the  central  office,  e.g, 
bills  of  sale,  under  41  &  42  Vict.  c.  31,  s.  16 ;  powers  of  attorney,  under  44 
&  45  Vict.  c.  41,  8.  48,  are  made  evidence  in  some  cases  by  statute. 

Where  a  copy  is  made  by  a  public  officer  specially  intrusted  to  make 
copies  and  to  deliver  them  to  the  parties  as  part  of  their  title,  they  are  ad- 
missible in  evidence  without  proof  of  having  been  actually  examined.  B. 
N.  P.  229  ;  Ap2)kton  v  Braybrook,  Ld.,  6  M.  &  S.  34,  38.  But  a  copy  of  a 
judgment,  purporting  to  have  been  examined  by  the  clerk  of  the  Treasury 
(who  is  not  intrusted  to  make  copies),  is  not  admissible  without  proof  of 
its  accuracy.  B.  N.  P.  229.  See  further.  Proof  by  certified  copy,  post,  p.  93, 
and  Effect  of  public  books  and  documents,  post,  p.  199,  et  seq. 


Proof  by  Examined  Copy. 

The  contents  of  a  document  of  a  public  nature  required  by  law  to  be 
kept,  may  be  proved  by  producing  a  copy  verified  by  the  oath  of  a  witness 
who  has  compared  it  with  the  original,  and  will  swear  ^lat  it  is  complete 
and  coiTect.  What  are  public  documents,  in  this  sense,  has  never  oeen 
very  accurately  defined;  but  the  term  seems  to  include  all  documents  in 
which  the  community  at  large  is  interested,  and  which  it  is  desirable  not 
to  remove  from  their  place  of  deposit.  Lynch  v.  Gierke,  3  Salk.  154.  The 
term  would  clearly  include  all  [records  of  any  court  whatsoever,  and  all 
i-ef^isters  of  births,  deaths,  and  marriages;  registers  having  reference  to 
shipping  and  navigation,  to  trade,  and  to  the  public  health ;  vide  post,  p.  117, 
et  seq.  The  rule  applies  equally  to  such  puolic  registers  kept  abroad,  as 
there  is  a  presumption  that  the  foreign  authority  in  whose  custody  they  are, 
would  not  allow  their  removal  to  this  countrj'.  R.  v.  Castro,  Q.  B.,  trial 
at  bar,  28th  Nov.,  1873,  ex  rel.  editoris  {post,  p.  123),  following  Laneshorough's 
(El.  of)  Claim,  1  H.  L.  C.  510,  n.,  and  Abbott  v.  Abbott,  29  L.  J.,  P.  M.  &  A. 
57,  cited  post,  p  121. 

As  to  proof  of  depositions  and  affidavits  filed  in  court,  see  Proof  of  depo- 
sitions and  affidavits,  post,  pp.  108,  et  seq. 

An  examined  copy  of  a  record  or  other  document  must  be  proved  bv  a 
witness  who  has  examined  it  line  for  line  with  the  original,  or  who  has 
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examined  the  copy  while  another  person  read  the  original.  Reid  v. 
Margison,  1  Camp.  469.  And  it  ia  not  necessary  (though  in  peerage  cases 
a  more  rigorous  rule  prevails  {Slane  Peerage,  5  CL  &  Fin.  42)  for  the  persons 
examining  to  exchange  papers,  and  read  them  alternately.  GyUs  v.  Hill, 
1  Camp.  471,  n. ;  Roffv.  Dart,  2  Taunt.  52.  The  copy  must  not  contain 
abbreviations  which  do  not  occur  in  the  original.  A  v.  Christian,  Car.  & 
M.  388.  Where  an  examined  copy  is  put  in  evidence,  some  account  should 
be  given  of  the  original  record ;  thus,  it  ought  to  be  shown  that  the  record, 
from  which  the  copy  was  taken,  was  seen  in  the  hands  of  the  proper  officer, 
or  was  in  the  proper  place  for  the  custody  of  such  records.  Adamthwaite 
V.  Sunge,  1  Stark.  183 ;  S.  C.  4  Camp.  372. 

The  14  &  15  Vict.  c.  99,  s.  14  (post^  p.  96),  contains  provisions  for  the 
admissibility  of  examined  copies  of  pubhq  books  and  documents,  and  puts 
examined  copies  and  copies  certified  under  that  act  on  the  same  footing. 
See  cases  decided  thereon ;  pogt,  p.  96. 

Examined  copies  of  bankers'  Dooks  may  be  given  in  evidence,  and  may 
be  verified  by  affidavit  Bankers*  Books  Evidence  Act,  1879 ;  39  &  40  Vict. 
c.  11,  ss.  3-5,  vide  post,  p.  116. 


Proof  by  Certified  Copy, 

By  the  1  &  2  Vict.  c.  94,  s.  12,  it  is  provided  **  that  the  Master  of  the 
Bolls,  or  deputy  keeper  of  the  records,  may  allow  copies  to  be  made  of  any 
records  in  the  custody  of  the  Master  of  the  Rolls,  at  the  request  and  costs 
of  any  pei'son  desirous  of  procuiiug  the  same ;  and  any  copy  so  made  shall 
be  examined  and  certifiea  as  a  true  and  authentic  copy  by  the  deputy 
keeper  of  the  records,  or  one  of  the  assistant  record  keepers,"  appointed 
under  the  act,  "  and  shall  be  sealed  or  stamped  with  the  seal  of  the 
Record  Office,  and  delivered  to  the  party  for  whose  use  it  was  made."  By 
sect.  13,  "  every  copv  of  a  record  in  the  "custody  of  the  Master  of  the  RoUs, 
certifiecl  as  afon^said,  and  purporting  to  be  sealed  or  stamped  with  the  seal 
of  the  Record  Office,  shall  be  received  as  evidence  in  all  courts  of  justice, 
and  before  all  legal  tribunals,  and  l)efore  either  House  of  Parliament,  or 
any  committee  of  either  house,  without  any  further  or  other  proof 
thereof,  in  every  case  in  which  the  original  record  could  have  been  received 
there  as  evidence." 

The  records  of  all  the  superior  courts,  and  some  public  records  not  of  a 
judicial  character,  are  after  the  lapse  of  a  certain  time  deposited  in  the 
Kecord  Office,  in  the  custody  of  the  Master  of  the  Rolls. 

There  are  some  cases  in  which  copies  certified  by  persons  not  attached  to 
any  court,  but  holding  a  public  position,  are  made  evidence.  The  following 
are  amongst  the  statutes  containing  such  provisions : — The  41  Geo.  3, 
c.  109,  s.  35,  3  &  4  Will.  4,  c  87,  ss.  2  and  4, 8  &  9  Vict.  c.  118,  s.  146,  awards 
and  orders  of  Inclosure  Commissioners  ;  7  Geo.  4,  c.  46,  ss.  4  and  6,  returns 
made  by  bankers  of  the  membei*s,  &c.,  of  their  firms  ;  3  &  4  Will.  4,  c.  74, 
s.  88,  acknowledgments  of  deeds  by  married  women  ;  4  &  5  Will.  4,  c.  30, 
ss.  10  and  11,  5  &  6  Vict.  c.  27,  s.  14,  leases  and  exchanges,  by  ecclesiastical 
corporations ;  6  &  7  Will.  4,  c.  71,  s.  2,  agreements  and  awards  confirmed 
by  the  Tithe  Commissioners ;  Id.  c.  86,  s.  38,  25  &  26  Vict.  c.  63,  s.  123, 
documents  from  the  General  and  Land  Register  Office  ;  5  &  6  Vict.  c.  45, 
s.  11,  7  &  8  Vict.  c.  12,  8.  8,  25  &  26  Vict.  c.  68,  ss.  4  and  5,  entries  at  Sta- 
tioners' Hall  relating  to  copyriglit ;  6  &  7  Vict.  c.  18,  s.  68,  decisions  of  the 
Common  Pleas  in  appeals  from  revising  barristers  ;  6  &  6  Vict.  c.  108, 9. 29 
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leases  and  instruments  deposited  with  the  Ecclesiastical  Commissioners ;  6 
&  7  Vict.  c.  86,  8.  16,  cab  licences ;  32  &  33  Vict.  c.  71,8.  109,  46  &  47  Vict, 
c  52, 8. 134,  proceedings  of  the  Court  of  Bankruptcy ;  7  &  8  Vict.  c.  101,  s.  69, 
proceedings  of  boards  of  guardians ;  8  &  9  Vict.  c.  18,  s.  50,  proceedings  of 
the  sheriffs  court  under  toe  Lands  Clauses  Consolidation  Act,  1845  ;   Id. 
c.  20,  s.  10,  plans  and  books  deposited  with  clerks  of  the  peace  by  rail- 
way companies,   with  whose   acts  the  Railways  Clauses   Consolidation 
Act,  1845,  is  incorporated  ;  Id.  c.  100,  s.  7,  orders  and  proceedings  of  the 
Lunacy  Commissioners ;  12  &  13  Vict  c.  109,  ss.  11  and  17,  documents  issuing 
from  Cliancery  and  the  Enrolment  Office  ;  16  &  17  Vict  c.  70,  s.  100,  orders 
of  the  Lord  Chancellor  in  Lunacy ;  9  &  10  Vict.  c.  95,  s.  Ill,  proceedings 
in  the  County  Courts ;  38  &  39  Vict  c.  87,  ss.  80,  107,  120,  certificates  and 
instruments  nrom  the  office  of  land  registry  ;  21  &  22  Vict.  c.  97,  s.  7,  orders 
of  the  Privy  Council  under  the  Public  Health  Act,  1858  ;  18  &  19  Vict 
c.  121,  s.  32,  orders  and  resolutions  of  metropolitan  local  authority  for 
removal  of  nuisances  ;  38  &  39  Vict  c  55,  s.  186,  bye-laws  made  by  local 
authority  under  that  Act  (the  Public  Health  Act,  1875),  and  sect  326,  bye- 
laws  not  inconsistent  with  that  Act,  and  made  under  Public  Health  Acts 
thereby  repealed  ;  32  &  33  Vict  c.  70,  s.  84,  orders  under  the  Contagious 
Diseases  (Animals)  Act ;  14  &  15  Vict  c.  99,  ss.  7,  8, 13  {post,  pp.  95,  96), 
proclamations,  treaties,  and  other  acts  of  state,  and  judgments,  decrees, 
orders,  and  other  judicial  proceedings  of  any  foreign  state,  or  in  any 
British  colony,  and  qualifications  of  apothecaries ;  16  &  17  Vict.  c.  137, 
s.  8,  18  &  19  Vict  c.  124,  s.  5,  orders  and  proceedings  of  the  Board  of 
Charity  Commissioners  ;  33  &  34  Vict  c  75,  s.  83,  orders,  &c.,  of  Com- 
mittee of  Privy  Council  on  Education  ;  16  &  17  Vict,  c  41,  s.  5,  entries  in 
registers  kept  imder  the  Common  Lodging  House  Acts  of  1851  and  1853  ; 
17  &  18  Vict.  c.  104,  Rs.  107,  277,  25  &  26  Vict  c.  63,  s.  26,  shipping  docu- 
ments ;  37  &  38  Vict  c  42,  s.  20,  certificate  of  incorporation,  &c.,  and  rules 
of  building  societies  ;  38  &  39  Vict  c.  60,  s.  39,  39  &  40  Vict  c.  45,  s.  24, 
documents  relating  to  friendly  and  industrial  and  provident  societies ;  25 
&  26  Vict  c.  89,  ss.  61  and  174,  40  &  41  Vict  c.  26,  s.  6,  proceedings  of  joint 
stock  companies  ;  26  &  27  Vict.  c.  65,  s.  24,  rules  of  volunteer  corps  ;  27  & 
28  Vict.  c.  113,  s.  33,  bye-laws  of  Thames  Conservancy  ;  certificates  under 
Id.  c.  120,  s.  18,  and  c.  121,  s.  20,  relating  to  railways  ;  29  &30  Vict  c.  117, 
s.  33,  and  c  118,  s.  29,  rules  of  reformatory  and  industrial  schools  ;  31  &  32 
Vict  c.  37  (eictended  by  several  subsequent  acts,  vide  posty  pp.  100,  101), 
proclamations  and  orders  ;  32  &  33  Vict.  c.  67,  s.  64,  valuation  of  property 
m  the  metropolis  ;  33  &  34  Vict.  c.  14,  s.  12,  declarations  and  certificates 
under  Naturalization  Act,  1870 ;  37  &  38  Vict.  c.  67,  s.  8,  bye-laws  relating 
to  metropolitan  slaughter-houses  ;  42  &  43  Vict  c.  33,  s.  158,  proceedings 
of  court  martial ;  44  &  45  Vict  c  60,  8.  15,  register  of  newspaper  proprie- 
tors ;  45  &  46  Vict  c.  50,  s.  24,  bye-laws  and  proceedings  of  municipal  cor- 
porations ;  46  &  47  Vict.  c.  57,  ss.  89,  96,  patents  and  documents  and  rois- 
ters in  the  Patent  Office.      There  are  also  provisions  which  authenticate 
registers    of  births,  baptisms,  marriages,  deaths,  and  burials,  which   are 
noticed  at  length;  post,  p.  118,^  seq.    By  the  Crown  Lands  Act,  1873 
(36  &  37  Vict,  c  36),  s.  6,  a  print,  purporting  to  have  been  made  by  the 
order  of  either  House  of  Parliament,  of  a  report  made  by  the  Commissioners 
of  Woods  and  Forests  to  her  Majesty  or  Parliament,  is  as  good  evidence  as 
the  original. 

By  the  Documentary  Evidence  Act  (8  &  9  Vict.  c.  113),  s.  1,  "whenever 
by  any  Act  now  in  force,  or  hereafter  to  be  in  force,  any  certificate,  official 
or  public  document,  or  document  or  proceeding  of  any  corporation,  or  joint 
stock  or  other  company,  or  any  certified  copy  of  any  document,  bye-law, 
entry  in  any  roister  or  other  book,  or  of  any  other  proceeding,  shall  be 
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receivable  in  evidence  of  any  particular  in  any  court  of  justice,  or  before 
any  legal  tribunal,  or  either  House  of  Parliament,  or  any  committee  of 
either  nouse,  or  in  any  judicial  proceeding,  the  same  shall  respectively  be 
admitted  in  evidence,  provided  they  respectively  purport  to  be  sealed  or 
impressed  with  a  stamp,  or  sealed  and  signed,  or  signed  alone,  as  required, 
or  impressed  with  a  stamp,  and  signed  as  directed  by  the  respective  Acts 
made  or  to  be  hereafter  made,  without  any  proof  of  the  seal  or  stamp,  where 
a  seal  or  stamp  is  necessary,  or  of  the  signature,  or  of  the  official  cnaracter 
of  the  person  appearing  to  have  signed  the  same,  and  without  any  further 
proof  thereof  in  every  case  in  which  the  original  record  could  have  been 
received  In  evidence." 

The  meaning  of  the  last  paragraph  in  this  section  is  by  no  means  clear. 
In  many  cases  there  is  no  original  record.  The  object  of  the  statute  seems 
to  have  been  to  dispense  with  proof  of  the  genuineness  of  a  document  in  all 
cases  where  it  is  by  statute  made  evidence  of  the  facts  to  which  it  relates. 
The  signature  of  a  rfc  fado  officer,  who  by  virtue  of  that  office  has  the 
custody  of  the  records,  is  sufficient  under  this  section,  even  though  he  be 
not  the  officer  dejure,    R.  v.  Parsons,  L.  R,  1  C.  C.  24. 

By  Lord  Brougham's  Evidence  Act  (14  &  16  Vict.  c.  99),  s.  7,  "all  pro- 
clamations, treaties,  and  other  acts  of  state  of  any  foreign  state,  or  of  any 
British  colony,  and  all  judgments,  decrees,  orders,  and  other  judicial  pro- 
ceedings of  any  court  of  justice  in  any  foreign  state  or  in  any  British  colony, 
and  all  affidavits,  pleadings,  and  other  legal  documents  Ulea  or  deposited  in 
any  such  court,  may  be  proved  in  any  court  of  justice,  or  before  any  person 
having  by  law,  or  by  consent  of  parties,  autnority  to  hear,  receive,  and 
examine  evidence,  either  by  examined  copies,  or  by  copies  authenticated  as 
hereinafter  mentioned ;  that  is  to  say,  if  the  document  sought  to  be  proved 
be  a  proclamation,  treaty,  or  other  act  of  state,  the  authenticated  copy,  to  be 
admissible  in  evidence,  must  purport  to  be  sealed  with  the  seal  of  the 
foreign  state  or  British  colony  to  which  the  original  document  belongs  ;  and 
if  the  document  sought  to  be  proved  be  a  judgment,  decree,  order,  or  other 
judicial  proceeding  of  any  foreign  or  colonial  court,  or  an  affidavit,  pleading, 
or  other  legal  document  filed  or  deposited  in  any  such  court,  the  authenti- 
cated copy,  to  be  admissible  in  evidence,  must  purport  either  to  be  sealed 
with  the  seal  of  the  foreign  or  colonial  court  to  which  the  original  document 
belongs,  or  in  the  event  of  such  court  having  no  seal,  to  be  signed  by  the 
judge,  or  if  there  be  more  than  one  judge,  by  any  one  of  the  judges  of  the 
said  court,  and  such  judge  shall  attach  to  Ms  si^ature  a  statement  m  writing 
on  the  said  copy  that  the  court  whereof  he  is  judge  has  no  seal ;  but  if  any 
of  the  aforesaid  authenticated  copies  shall  purport  to  be  sealed  or  signed  as 
hereinbefore  respectively  directed,  the  same  shall  respectively  be  admitted 
in  evidence  in  every  case  in  which  the  original  document  could  have  been 
received  in  evidence,  without  any  proof  of  the  seal  where  a  seal  is  necessary, 
or  of  the  signature,  or  of  the  truth  of  the  statement  attached  thereto,  where 
such  signature  and  statement  are  necessary,  or  of  the  judicial  character  of 
the  person  appearing  to  have  made  such  signature  and  statement." 

A  foreign  patent  is  an  "  act  of  state  "  wiSiin  the  meaning  of  this  section. 
In  re  Beitt^s  Patent,  1  Moo.  P.  C,  N.  S.  49.  And  an  oroer  of  a  foreign 
court  made  ex  parti  on  a  shareholder  is  a  judicial  proceeding  within  the 
same  section.  Leiskman  v.  Cochrane,  Id.  315.  Wnere  the  seal  of  the 
foreign  court  is  affixed  to  a  copy  of  the  proceedings,  for  the  double  purpose 
of  authenticating  the  proceedings  and  cancelling  a  stamp  affixed  thereon, 
that  is'sufficient.  Loiol  v.  Strampfer,  16  L.  T.,  N.  S.  720,  cor.  Lush,  J.  It 
seems  that  the  seal  should  be  usedf,  though  so  much  worn  as  no  longer  to 
make  any  impression.     Cavan  v.  Steicart,  I  Stark.  525. 

By  sect.  8,  a  certificate  of  the  qualification  of  an  apothecary,  purporting 
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to  l>e  under  the  common  seal  of  the  society  of  apothecaries  of  the  city  of 
London,  shall  be  received  in  evidence,  without  proof  of  the  seal  or  of  the 
authenticity  of  the  certificate,  and  shall  be  deemed  sufficient  proof  that 
the  person  named  therein  has  been  from  the  date  of  the  certificate 
duly  qualified  to  practise  as  an  apothecary  in  any  pail;  of  England  or 
Wales. 

Sect.  12,  which  provided  for  thfe  proof  of  documents  required  by  the  Mer- 
chant Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  was  in  terms  almost 
identical  with  sect  107  of  tnat  Act,  cited  post,  p.  122,  and  was  repealed 
by  the  Statute  Law  Revision  Act,  1876. 

By  sect.  13,  "  whenever  in  any  proceeding  whatever  it  may  be  necessary 
to  prove  the  trial  and  conviction  or  acquittal  of  any  person  charged  with 
any  indictable  offence,  it  shall  not  be  necessary  to  produce  the  recoi-d  of  the 
conviction  or  acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall  be 
sufficient  that  it  be  certified,  or  purport  to  be  certified,  under  the 
hand  of  the  clerk  of  the  court  or  other  officer  having  the  custody  of  the 
records  of  the  court  where  such  conviction  or  acquittal  took  place,  or  by 
the  deputy  of  such  clerk  or  other  officer,  that  the  paper  pro<luced  is  a  copy 
of  the  record  of  the  indictment,  trial,  con\dction,  ana  judgment  or  acquittal, 
as  the  case  may  be,  omitting  the  formal  parts  thereof." 

See  K  V.  Parsons,  L.  R.,  1  C.  C.  ^,  cited  ante,  p.  95.  This  section 
applies  to  proof  in  civil  proceedings,  even  on  the  issue  of  nvX  tiel  record, 
Richardson  v.  Willis,  L.  R,  8  Ex.  69.  As  to  proof,  under  the  C.  L.  P. 
Act,  1854,  8.  25,  of  a  conviction,  in  order  to  discredit  a  witness,  see 
post,  p.  173. 

By  sect  14,  "  whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  and  no  statute  exists  which  renders  its  contents  provable 
by  means  of  a  copy,  any  copy  thereof,  or  extract  therefrom,  shall  be  ad- 
missible in  evidence  in  any  court  of  justice,  or  before  any  person  now  or 
hereafter  having,  by  law,  or  oy  consent  of  parties,  authority  to  hear,  receive, 
and  examine  jBvidence,  provided  it  be  proved  to  be  an  examined  copy  or 
extract,  or  provided  it  purport  to  be  signed  and  certified  as  a  true  copy  or 
extract  by  the  officer  to  whose  custody  the  original  is  intrusted ; "  and  the 
officer  is  required  to  furnish  such  certified  copy  or  extract  on  application  at 
a  reasonable  time  and  payment  of  a  reasonable  sum  not  exceeding  Ad,  per 
folio  of  90  words. 

The  first  part  of  this  last  section  down  to  the  word  "  or  "  seems  merely 
to  declare  tlie  common  law  rule  ;  vide  Proof  by  examined  copy,  ante, 
p.  92.  Where  the  copy  is  signed  and  certified  as  the  section  piovides,  it 
IS  admissible  on  its  mere  production  in  court.  R.  v.  Weaver,  L.  R.,  2  C.  0. 
85.  Where  a  copy  is  informally  certified,  and  therefore  inadmissible,  under 
this  section,  it  may  yet  be  provetl  to  be  an  examined  copy  by  vivd  voce  evi- 
dence, for  the  provisions  of  the  section  are  cumulative.  R.  v.  Manwaring,  1  . 
Dears.  &  B.  132,  141  ;  26  L.  J.,  M.  C.  10,  14. 

The  register  of  parliamentary  voters  of  a  borough  and  the  poll  books 
were  provable  under  this  section  by  copies;  Reed  v.  Lamb,  6  H.  &  N.  75; 
29  L.  J.,  Ex.  452  ;  so  are  registers  of  births,  marriages,  &c. ;  vide  post,  p.  118, 
et  seq, ;  and  the  bye-laws  of  a  railway  company  duly  made  and  allowed 
under  8  &  9  Vict.  c.  20,  ss.  108-111,  may  be  proved  by  a  certified  copy 
under  the  hand  of  the  secretary  of  the  company  in  w^hose  custody 
they  are.  Motteram  v.  E,  Counties  Ry.  Co,,  7  C.  B.,  N.  S.  58 ;  29  L.  J., 
M.  C.  57. 

It  should  be  obsen^ed  that  copies  or  extracts,  attested  or  in  any  manner 
authenticated,  are  in  many  cases  Eable  to  stamp  duty.  Vide  post,  Stamps — 
Copy, 
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CUSTODY  OF  ANCIENT  WHITINGS. 

In  general  the  admissibility  of  ancient  writings,  which  are  incapable  of 
direct  proof,  depends  upon  the  custody  from  which  they  are  produced,  and 
from  which  their  genuineness  may  be  inferred  ;  before  therefore  proceeding 
to  consider  the  proof  of  particular  documents,  a  few  observations  of  a 
general  character  will  be  made  on  this  subject. 

Ancient  ecclesiastical  terriers  are  not  admissible  unless  foimd  in  a  proper 
repository,  viz.  the  registry  of  the  bishop,  or  of  the  archdeacon  of  the 
diocese  ;  Atki^i^  v.  Hattoriy  2  Anstr.  386  ;  P,ott8  v.  Durant,  3  Anstr.  795 ; 
or,  as  it  seems,  the  church  chest ;  Armstrong  v.  Hewitt,  4  Price,  216  ;  which 
are  also  the  proper  repositories  for  the  vicar's  books  ;  S.  C.  A  terrier  found 
in  the  registry  of  the  dean  and  chapter  of  Lichfield  has  been  admitted  as 
against  a  prebendary  of  Lichfield.  Miller  v.  Foster,  2  Anstr.  387  n.  But 
mere  private  custody  is  not  sufficient  Potts  v.  Durant,  3  Anstr.  789 ; 
Atkins  V.  Drake,  M'CL  &  Y.  213.  See  also,  as  to  terriers,  JB.  v.  Hall,  L.  R., 
1  Q.  B.  632.  On  an  issue  respecting  the  boundaries  of  two  parishes, 
certain  old  papers  were  produced  by  the  plaintiff  Tthe  rector  of  one  of  the 
parishes),  which  had  come  into  the  possession  of  me  son  of  a  former  rector 
on  his  father's  death,  and  which  nad  been  delivered  by  him,  as  papers 
belonging  to  the  ]3arish,  to  the  witness  (an  attorney)  ;  it  was  held  that  the 
papers  were  sufficiently  authenticated  without  calling  the  son  of  the  former 
rector.  Earl  v.  Lewis,  4  Esp.  1.  Where  a  book,  purporting  to  be  the  book 
of  a  former  rector,  came  out  of  the  custody  of  the  deiendant,  his  grandson, 
the  proof  was  held  insufficient ;  it  not  appearing  how  it  came  into  the 
defendant's  possession.  Randolph  v.  Gordon,  5  Price,  312.  In  a  suit  for 
tithes,  a  receipt  purporting  to  be  a  receipt  given  by  a  former  rector  forty- 
five  years  ago  to  a  person  of  the  same  name  as  the  defendant,  and  produced 
from  the  custody  of  the  defendant,  has  been  held  admissible.  Bertie  v. 
Beaumont,  2  Price,  303.  Where  A.,  the  defendant  in  a  tithe  suit, 
offered  in  evidence  a  receipt  purporting  to  be  a  receipt  frodi  one  B.  to  one 
A.  50  years  before,  without  showing  who  B.  wtis,  or  where  the  paper 
had  been  kept,  it  was  rejected.  Mamby  v.  Curtis,  1  Price,  225,  Wood,  B., 
dissentierUe, 

An  ancient  document  relating  to  the  interest  of  all  the  estates  in  the 
parish,  would  reasonably  be  expected  to  be  foimd  among  the  title  deeds  of 
a  large  estate  in  the  parish.  R.  v.  Mytton,  2  £.  &  £.  557  ;  S.  C,  sub,  nom, 
Mytim  v.  Thambary,  29  L.  J.,  M.  C.  109. 

An  ancient  writing  enumerating  the  possessions  of  a  monastery,  produced 
from  the  Herald's  Office,  is  inadmissible.  Lygan  v.  Strutt,  2  Anstr.  601.  So 
an  old  grant  to  an  abbey,  contained  in  a  manuscript  register  entitled 
'*  Secretum  Abbatis "  in  the  Bodleian  library,  was  rejected,  as  not  coming 
jfrom  the  proper  repository.  Micliell  v.  RaJbbetts,  cited  3  Taunt,  91 :  Bank 
of  England  v,  Andersmx,  4  Scott,  83.  So  an  ancient  grant  to  a  priory  among 
the  Cottonian  manuscripts  in  the  British  Museum  was  rejected;  it  not 
appea^ring  that  the  possession  of  the  grant  was  connected  with  any  person 
having  an  interest  in  the  estate.  SwinnerUm  v.  Stafford,  ms.  of,  3 
Taunt.  91. 

In  order  to  make  an  old  docimient,  as  a  manor  book,  &c.,  e\ddence,  it  was 
held  not  enough  to  produce  it  in  court  by  the  counsel  of  the  party  to  whose 
custody  it  belongs,  or  by  his  steward,  or  even  by  the  party  himself ;  some 
witness  who  cim  speak  as  to  the  custody  of  it,  should  1>e  sworn  in  court. 
Evans  v.  Rees,  10  Ad.  &  E.  151.  And  if  any  suspicion  arises  as  to  th(« 
genuineness  of  it,  the  judge,  before  he  admits  it  in  evidence,  will  require 

VOL.   I.  H 
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information  where  it  has  l)een  kept  for  some  years  back ;  when  it  was  first 
seen,  &c.  R,  v.  Motherselly  1  Stra.  93.  But  however  reasonable  this 
security  against  fraud  may  be  in  some  cases,  it  has  been  held  enough  if  it 
be  shown  that  such  an  instrument  as  an  expired  lease  comes  from  the 
possession  of  the  land  acent  of  the  lessor,  though  he  may  not  be  in  court  to 
produce  it;  Doe  d.  Ean  of  Shreiosbury  v.  Keeling,  11  Q.  B.  884;  or  from 
the  fSeimily  solicitor ;  Doe  a.  Jacobs  v.  Phillips,  8  Q.  B.  158.  In  this,  as  in 
other  cases,  the  admissibility  of  the  evidence  is  for  the  determination  of 
the  court 

The  "  proper  custody  "  means  that  in  which  the  document  may  be 
reasonably  expected  to  be  found,  although  in  strictness  it  ought  to  be  in 
another  place  ;  thus  a  cartulary  in  the  ])OS8ession  of  the  owner  of  a  part  of 
some  abbey  lands  is  admissible,  though  not  owner  of  the  greater  part :  in 
such  a  case'  the  Augmentation  Office  wm  also  be  a  proper  place  of  deposit. 
Bidlen  v.  Michel,  2  Price,  413 ;  4  Dow,  207.  So  a  collector's  book,  proauced 
from  the  possession  either  of  his  executor  or  his  successor.  Jones  v.  Waller, 
3  Gwill.  847.  So,  a  bond  to  indemnify  overseers  in  a  case  of  bastardy  from 
a  chest  in  the  union  workliouse.  Slater  v.  Hodxjson,  9  Q.  B.  727.  So,  a 
document  relating  to  a  bishop's  see  may  l>e  produced  from  the  custody 
either  of  his  descendants  or  of  his  successors  in  the  see.  Meath,  B-p,  of,  v. 
Winchester,  Ms.  of,  3  N.  C.  183,  Dom.  Proc. ;  and  see  Id.  201,  ^r  Tindal, 
C.  J. ;  Doe  d.  Neale  v.  Samples,  8  Ad.  &  E.  151 ;  Croiighton  v.  Blake,  12 
M.  &  W.  205 ;  Doe  d.  Jacobs  v.  Phillips,  and  R.  v.  Mutton,  ante,  p.  97. 

In  a  suit  for  tithes  by  a  rector  against  occupiers,  the  defendants  pleaded 
a  modus  payable  to  the  vicar  for  the  tithes  claimed.  It  was  held,  first,  that 
the  copy  of  the  vicar's  endowment,  contained  in  an  old  book,  recording  the 
acts  01  former  bishops  of  the  diocese,  was  admissible  for  the  plaintiff  (the 
bishop's  registry  having  been  searched  for  the  ori^nal  without  success), 
and  that  no  search  was  necessary  either  in  the  public  Record  Offices,  or  in 
the  vicar's  house,  although  it  was  expressed  m  the  instrument  that  one 
part  of  it  was  to  remain  with  the  \dcar ; — secondly,  that  a  terrier,  appearing 
to  be  signed  by  a  former  incumbent,  who  w&s  both  rector  and  vicar  of  the 
parish,  and  whose  handwriting  was  proved  by  the  churchwardens,  was 
admissible  for  the  plaintifi*,  though  produced  from  the  custody  of  one  wha 
<'laimed  the  tithes  m  a  particular  custrict  in  the  parish,  and  not  from  the 
usual  depositories.  Tvjcker  v.  WiUdns,  4  Sim.  241.  The  bishop's  registry 
is  the  proper  place  for  sequestrator's  receipts  and  accounts.  PuUey  v.  Jailton, 
12  Price,  629. 

A  will  of  lands  relating  also  to  personal  property  is  properly  produced 
from  a  box  containing  the  title  deeds  of  the  tenant  for  lile  of  the  lands. 
Andrews  v.  Motley,  12  C.  B.,  N.  S.  527 ;  32  L.  J.,  C.  P.  128.  Expired  leases, 
coming  from  the  possession  of  the  lessor,  are  admissible.  Pkuxton  v.  Dare, 
10  B.  &  C.  17;  Doe  d.  EL  Shrev;shury  v.  Keeling,  supra.  Or  from  that 
of  the  lessee.  Hall  v.  BaUy  3  M.  &  Gr.  242 ;  Elworthy  v.  Sandford,  3  H.  &  0. 
330;  34L.  J.,  Ex.  42. 

PROOF  OF  PARTICULAR  DOCUMENTS. 

Those  classes  of  documents  which  it  is  most  frequently  required  to  prove 
at  Nisi  Prius,  will  be  found  classified  below,  under  appropriate  headings. 

Proof  of  Acts  and  Journals  of  Parliament, 

Acts  of  Parliament  may  Ije  divided  into  four  classes : — 1.  Public  general 
acts;  2.  Public  local  and  personal  acts;  3.  Private  acts,  printed  by  the 
Queen's  printer;  4.  Private  acts,  not  printed  by  the  Queen's  printer.    This 
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di^daion  is  only  established  by  custom,  and  thb  a  very  uncertain  one,  at 
least  until  lately. 

Formerly  it  was  the  custom  to  declare  most  local  and  personal  acts  to  be 
public ;  some  of  these  were  printed  by  the  Queen's  printer  with,  and  formed 
part  of,  the  regular  series  of  public  acts ;  other  public  local  and  personal 
acts,  as  well  as  local  and  personal  acts  not  public,  and  private  acts,  were  not 
alw^s  printed.  The  public  local  and  personal  acts  not  printed  were 
chiefly  road  acts. 

By  a  resolution  of  both  Houses  of  Parliament,  which  took  effect  in  the 
year  1798  (38  Gteo.  3),  the  public  acts  were  divided  into  two  series ;  public 
general  acts,  and  public  local  and  personal  acts;  and  all  public  local  and 
personal  acts  have,  since  that  time,  ueen  printed.  The  other  acts  were  all 
classed  as  private,  although  they  included  many  which  ought  clearly  to 
come  under  the  denomination  of  local  and  personal;  as,  for  instance, 
inclosure  acts. 

In  1815  a  resolution  was  passed,  under  which  almost  all  private  acts — 
except  name  acts,  estate  acts,  naturalization  acts,  and  divorce  acts — have 
been  printed.    These  form  a  third  series  of  printed  acts. 

Since  1815  it  has  been  usual  to  refer  to  the  series  of  public  local  and 
personal  acts  by  small  Roman  figures,  by  way  of  distinction. 

All  public  acts,  whether  general  or  local  and  personal,  are  part  of  the  law 
of  the  land,  which  all  tribunals  are  bound  to  notice  and  apply. 

By  the  13  &  14  Vict.  c.  21,  s.  7,  it  is  provided  that  **  every  act  made  after 
the  commencement  of  this  act"  (4  Feb.  1851)  "  shall  be  deemed  and  taken 
to  be  a  public  act,  and  shall  be  judicially .  taken  notice  of  as  such,  unless 
the  contrary  be  expressly  provided  and  declared  by  such  act." 

Such  acts  should  be,  and  probably  are,  all  inserted  in  the  series  of  public 
general,  or  public  local  and  personal  acts. 

The  printed  statute  lx)ok  is  used  as  eWdence  of  a  public  statute,  not  as 
an  authentic  copy  of  the  record  itself,  but  as  aids  to  the  memor>'  of  that 
which  is  supposed  to  be  in  every  man's  mind  already.  Gilb.  Evid.  6th 
ed.  8,  9. 

By  the  8  &  9  Vict  c  113,  s.  3,  it  is  provided  that  "all  copies  of  private, 
and  local  and  personal  acts  of  parliament,  not  public  acts,  if  purporting  to 
be  printed  by  the  Queen's  printers,  and  all  copies  of  the  journals  of  either 
House  of  Parliament,  and  of  royal  proclamations,  purporting  to  be  printed 
by  the  printers  to  the  Crown,  or  by  the  printers  to  either  House  of  Parlia- 
ment, or  by  any  or  either  of  them,  shall  oe  admitted  as  evidence  thereof  by 
all  courts,  judges,  justices,  and  others,  without  any  proof  being  given  that 
such  copies  were  so  printed." 

But  tne  marginal  note  of  a  statute  in  the  copy  so  printed  forms  no  part 
of  the  statute  itself,  and  cannot  be  used  to  explain  or  construe  the  section ; 
Claydon  v.  Green,  L.  R.,  3  C.  P.  511 ;  so  neither  the  punctuation  ;  Id,  p.  522,. 
per  Willes,  J.;  nor  the  title  form  part  of  the  law;  Id,;  R,  v.  JVuliamSy. 

1  W.  BL  951.  These  authorities  are  ftiUy  supportefl  by  the  parliamentanr 
practice,  as  no  amendments  can  be  moved  to  marginal  notes,  stops,  or  title 
as  printed  in  the  bill.  See  Hansard's  Pari.  Deb.,  H.  Com.  20th  July,  1875, 
pp.  1769-60.     The  dicta  to  the  contrary  of  Jessel,  M.  R.  in  Venour  v.  SeHoUy 

2  Ch.  D.  525,  and  of  Brett,  L.J.,in^i2.  v.  Local  Government  Board,  10  Q.  B.  D. 
321,  are  erroneous;  see  Att,-Gen,  v.  Gt,  E,  By,  Co,,  11  Ch.  D.  460,  461,  465, 
per  C.  A.,  and  Sutton  v.  Suttmi,  22  Ch.  D.  513,  ^r  Jessel,  M.  R.  See 
further  on  this  subject  Hardcastle  on  Statutory  Law,  Cap.  iv.  §  1. 

If  it  should  be  necessary  to  prove  a  private  act,  not  printed  by  the  Queen's, 
printer,  it  must  be  done  by  procuring  an  examined  copy  of  the  Parliament 
rolL    B.  N.  P.  225.    This  was  the  way  in  which  the  journals  of  Parliament 

H  2 
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were  formerly  proved,  the  printed  journals  not  being  evidence  of  them* 
Melviiys  {Ld,\  case,  29  How.  St.  Tr.  683 :  K  v.  Gordon,  2  Doug.  693.  As 
to  secondary  proof  of  a  private  act^  see  Doe  d.  Bacon  v.  Brydges,  6  M.  &.  Gr. 
282. 

In  searching  for  private  acts  (and  they  are  sometimes  very  difficult  to 
find),  A^ardon's  Index  to  the  Local  and  Personal  aud  Private  Acts  from 
1798  to  1839,  Bramwell's  Analytical  Table  of  the  Private  Statutes  from 
1727  to  1812,  and  the  Index  to  the  Statutes,  Public  and  Private,  published 
by  the  Select  Committee  on  the  Library  of  the  House  of  Lords,  from  1810 
to  1859,  will  be  found  useful.  The  best  collectdon  of  private  acts  is  in  the 
British  Musemn.  There  are  also  fair  collections  in  the  libraries  of  the 
Inner  Temple,  Lincoln's  Inn,  and  the  Incorporated  Law  Society. 

The  Stat.  41  Geo.  3,  c.  90,  s.  9  (post,  p.  113),  provides  for  the  proof  of 
Irish  statutes  passed  prior  to  the  Union. 

Proof  of  Proclamations  and  Orders. 

The  provisions  of  8  &  9  Vict,  c  113,  s.  3,  ante,  p.  99,  have  been  ex- 
tended by  the  Documentary  Evidence  Act,  1868  (31  &  32  Vict;  c.  37), 
which,  by  sect  2,  provides  that  "primd  facie  evidence  of  any  proclamation, 
order,  or  regulation  issued  before  or  after  the  passing  of  this  act  by  her 
Majesty  or  by  the  Privy  Council,  also  of  any  proclamation,  order,  or  regju- 
lation  issued  before  or  after  the  passing  of  this  act  by  or  under  the  authority 
of  any  such  department  of  the  government  or  officer  as  is  mentioned  in  the 
first  column  of  the  schedule  hereto,  may  be  given  in  all  courts  of  justice 
and  in  all  legal  proceedings  whatsoever,  in  all  or  any  of  the  modes  herein- 
after mentioned  :  that  is  to  say, 

(l.)  "  By  the  production  of  a  copy  of  the  Gazette  purporting  to  contain 
such  proclamation,  order,  or  regulation."  See  The  Olivia,  1  Lush. 
497,  decided  on  17  &  18  Vict.  c.  104,  s.  295. 

(2.)  "  By  the  production  of  a  copy  of  such  proclamation,  order,  or  r^u- 
lation  purporting  to  be  printed  by  the  Government  printer."  See 
R,  V.  Watlace,  14  W.  K.  462 ;  C.  C.  R  Ir.  This  provision  has 
been  extended  by  the  Documentary  Evidence  Act,  1882,  (45  &  46 
Vict.  c.  9)  s.  2,  to  "a  copy  purporting  **  to  be  printed  under  the  super- 
intendance  or  authonty  of  her  Majesty's  Stationery  Office."  The 
production  of  such  evidence  \&mimd  facie  evidence  of  publication 
of  the  order.     Huggins  v.  Ward,  L.  R.,  8  Q.  B.  621. 

(3.)  "  By  the  production,  in  the  case  of  any  proclamation,  order,  or  regu- 
lation issued  by  her  Majesty  or  by  tne  Privy  Council,  of  a  copy  or 
extract  purporting  to  be  certified  to  be  true  by  the  clerk  of  the 
Privy  Council,  or  by  any  one  of  the  lords  or  others  of  the  Privy 
Council }  and  in  the  case  of  any  proclamation,  order,  or  regulation 
issued  by  or  under  the  authority  of  any  of  the  said  departments  or 
officers,  by  the  production  of  a  copy  or  extract  purporting  to  be 
certified  to  be  true  by  the  person  or  persons  specified  in  the  second 
column  of  the  said  schedule  in  connexion  with  such  department 
and  officer. 

Any  copy  or  extract  made  in  pursuance  of  this  act  may  be  in  print  or  in 
writing,  or  partly  in  print  and  partly  in  writing. 

No  proof  shall  be  required  of  the  handwriting  or  official  position  of  any 
person  certifying,  in  pursuance  of  this  act,  to  the  truth  of  any  copy  of  or 
extract  from  any  proclamation,  order,  or  regulation.'' 
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"  Schedule. 
Column  1.  Column  2. 

Names  of  Department  or  Officer,  Names  of  Certifying  Officers. 

The  Commiaeioners  of  the  Treasury.     Any   Commissioner,    Secretary,    or 

Assistant-Secretary   of  the  Trea- 
sury. 
The  Commissioners  for  executing  the    Any  of  the  Commissioners  for  exe- 
offioe  of  Lord  High  Admiral.  cuting  the  office  of  Lord  High  Ad- 

miral, or  either  of  the  Secretaries 
to  the  said  Commissioners. 
Secretaries  of  State.  Any  Secretary  or  Under  Secretary 

of  State. 
Committee    of    Privy    Council   for    Any  member  of  the  Committee  of 
Trade.  Privy  Council  for  Trade  or  any 

Secretary  or  Assistant  Secretary  of 
the  said  Committee. 
The  Poor  Law  Board.  Any  Commissioner  of  the  Poor  Law 

Board  or  any  Secretary  or  Assistant 
Secretary  of  the  said  Board." 

This  schedule  has  been  extended  by  subsequent  acts^  as  follows  : — 

The  Education  Department  (33  &  34  Any  member  of  the  Education 
Vict.  c.  75,  s.  83).  Department  or  any  Secretary  or 

Assistant-Secretary  thereof. 

The  Pofitmaster-Qeneral  (33  &  34  Vict  Any  Secretary  or  Assistant-Sec- 
c  79,  s.  21).  retary  of  the  Post  Office. 

The  act  applies  to  the  Local  Government  Board  appointed  under  34  &  35 
Vict.  c.  70,  in  the  same  way  as  it  previously  applied  to  the  Poor  Law  Board 
(s.  6) ;  it  has  also  been  applied  to  any  regulation  made  by  the  Secretary  of 
State  under  the  Naturalization  Act,  1870  (33  &  34  Vict.  c.  14),  s.  12 ;  or  the 
Prison  Act,  1877  (40  &  41  Vict.  c.  21),  s.  51 ;  and  to  proclamations,  &c.  by 
the  Lord  Lieutenant  of  Ireland ;  45  &  46  Vict.  c.  9,  s.  4.  See  also  the 
Salmon  Fishery  Act,  1873  (36  &  37  Vict.  c.  71),  s.  64. 

Proof  of  Letters  Patent  of  the  Crown, 

Letters  patent  may  be  proved  by  production  of  them  under  the  Great 
Seal ;  or  by  an  examined  copy  of  the  orijdnal  enrolment  of  them  in  the 
public  records,  an<e,  p.  92,  or  a  copy  thereof  certified  by  the  Master  of  the 
KoIIb  under  1  &  2  Vict.  c.  94,  ante,  p.  93 ;  or  by  an  exemplification  imder 
the  Great  Seal,  ante,  p.  91.  Letters  patent  for  inventions  are  now  sealed 
with  the  seal  of  the  Patent  Office,  impressions  of  which  shall  be  judicially 
noticed  and  received  in  evidence.    46  &  47  Vict.  c.  57,  ss.  12,  84. 

Proof  of  Records  and  Judgments, 

The  proceedings  of  a  court  of  record  can  be  proved  only  by  the  record 
thereof;  the  record  may  be  made  up  at  any  time  when  it  becomes  necessar} 
to  put  it  in  evidence ;  Com.  Dig.  Kecord  (A)  (B) ;  Kemv  v.  Neville,  10  0 
B.,  N.  S.  523  ;  31  L.  J.,  C.  P.  158 ;  Kelly  v  M<nrayy  L.  R.  1  C.  P.  667. 

In  the  case  of  a  judgment  prior  to  the  J.  Acts  upon  an  issue  of  nul  tiel 
record  the  proof  is  by  the  production  of  the  original  record,  or  by  the  tenor 
of  it  duly  certified  imder  a  writ  of  certiorari.  In  case  of  variance  the  court 
may  amend  imder  Rules,  1883,  0.  xxviii.,  r.  1,  ante,  p.  86.  See  Hunter  v. 
Emanuel,  15  C.  B.  290 ;  24  L.  J.,  C.  P.  16.    Where  the  record  is  in  the 
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cuBtody  of  the  Master  of  the  Rolls  it  seems  that  a  copy  certified  under  the 
seal  of  the  Record  Office  is,  under  1  &  2  Vict,  c  94,  ss.  12, 13,  arUe^  p.  93, 
as  admissible  in  evidence  as  the  original  record.  And  now  see  Rules,  1883, 
0.  xxxvii.  r.  4,  arUe^  p.  92,  as  to  office  copies  and  observations  thereon.  A 
criminal  record  may,  even  in  civil  proceedings,  be  proved  by  a  certified  copy 
under  14  &  15  Vict.  c.  99,  s.  13,  ante^  p.  96.  Richardson  v.  Willis,  L.  R.,  8 
Ex.  69. 

Where  there  is  not  an  issue  of  nuL  tiel  record,  but  it  is  necessary  to  prove 
a  record  in  support  of  some  allegation  in  the  pleadings,  the  record  is  to  be 
proved  either  by  production  of  tJie  original  when  complete,  by  an  exem- 
plification, ante,  p.  91,  or  by  an  examined  or  other  authenticated  copy,  ante, 
pp.  91,  et  seq. 

Records  of  judgments  of  the  superior  courts  at  Westminster,  &c. ;  prior 
to  the  J.  Acts  were  not  complete  until  entered  on  parchment  and  enrolled ; 
B.  N.  P.  228 ;  Glynn  v.  Thorpe,  1  B.  &  A.  153  ;  and  a  copy  of  a  judgment 
in  paper,  signed  by  the  Master,  was  not  evidence  of  the* judgment,  for  it 
had  not  yet  become  permanent ;  B.  N.  P.  228 ;  though  such  entry  was 
sufficient  to  warrant  execution.  In  Fagan  v.  Dawson,  4  M.  &  Qr.  711,  the 
issue  roll,  not  under  the  seal  of  the  court,  with  a  nolle  pros,  entered  thereon 
against  a  co-defendant,  was  held  insufficient  proof  of  the  noUe  pros.  It 
should  seem  that  a  regular  entry  on  record  was  necessary.  But  where  the 
pleadinss  did  not  alle|2;e  any  matter  of  record,  but  only  averred  the  pendency 
of  a  judici^  proceeding  before  the  record  is  made  up, — as  that  a  trial  was 
had, — the  fact  might  be  proved  by  the  production  of  the  Nisi  Prius  record, 
or  indictment,  with  the  official  minutes ;  and,  in  some  cases,  perhaps,  by 
mere  oral  evidence.  Pitton  v.  Walter,  1  Stra.  162  ;  R.  v.  Browne,  M.  &  M. 
316  ;  R,  v.  Newman,  2  Den.  C.  C.  390. 

In  the  case  of  a  judgment  under  the  J.  Acts  it  is  provided  by  the  Rules, 
1883,  0.  xli.,  r.  1,  that  "Every  judgment  shall  be  entered  by  the  proper 
officer  in  the  book  to  Ije  kept  for  the  purpose.  The  party  entering  the  judg- 
ment shall  deliver  to  the  officer  a  copy  of  the  whole  of  Uie  pleadings  in  the 
cause."  Forms  of  entering  judgment  are  given  in  ApjKjndix  F.  The 
pleadings  will  be  filed  by  the  officer,  and  under  O.  v.,  rr.  12, 13,  a  copy  of  the 
writ  of  simimons  will  have  previously  been  filed  ;  and  it  is  presumed  by 
analogy  to  the  former  Chancery  practice  {vide  post,  p.  106,  et  seq,)  that 
these  documents,  together  with  the  judgment,  now  constitute  the  record, 
and  that  no  enrolment  is  necessary.  This  record  may  in  every  case  l)e 
proved  by  its  production  under  a  judge's  order  (vide  post,  p.  145)  or  under  14 
&  16  Vict  c  99,  s.  14  (ante,  p.  96),  by  an  examined  or  certified  copy ;  or 
perhaps  by  an  office  copy  under  0.  xxxvii.  r.  4.  See  observations  thereon, 
ante,  p.  92. 

It  iias  been  held  that  the  minute  1)ook  of  the  clerk  of  the  peace  is  not 
enough  to  pi'ove  that  an  indictment  wob  preferred  ;  nor  is  the  original  in- 
dictment itself,  though  endorsed  as  a  true  uill ;  R,  v.  Stnith,  8  B.  &  C.  341  ; 
per  Patteson,  J.,  Porter  v.  Cooper,  1  C.  M.  &  R.  388  ;  yet  in  both  these  cases, 
the  allegation  of  the  indictment  was  only  introductory  to  the  gist  of  the 
proceeding,  which  was  a  conspiracy  to  keep  back  a  witness  in  one  case,  and 
an  action  on  an  agreement,  after  indictment  foimd,  in  the  other.  Nor  is 
the  minute  book  in  which  the  proceedings  at  sessions  are  entered,  and  from 
which  the  record  is  made  up,  evidence  of  the  names  of  the  justices  in  atten- 
dance at  the  trial  of  it  R.  v.  Bellamy,  Ry.  &  M.  171.  Where  the  record 
alleses  an  adjournment  by  A.  and  others,  parol  evidence  may  be  given  as 
to  tne  justices  actually  present  S.  C.  The  minutes  of  proceedmgs  are 
evidence  of  them  on  a  trial  before  the  same  court  sitting  under  the  same 
commission.     R,  v.  Tooke,  cited  8  B.  &  C.  343  ;  R,  v.  Newman,  supra.    An 
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Allegation  that  an  appeal  came  on  to  be  heard  at  the  sessions  must  be  proved 
1)V  tne  production  of  the  record  regularly  matle  up  in  parchment ;  R,  v. 
iVard,  6  C.  &  P.  366  ;  Accord,  Giles  v.  Siiiey^  infra ;  but  where  (as  is  usuallv 
the  case)  no  record  but  the  minute  book  is  kept  by  the  sessions,  such  book 
was  admitted  in  evidence  ;  R,  v.  YeoveUy,  8  Ad.  &  E.  806. 

As  to  proof  of  a  conviction  or  acquittal  now  see  14  &  15  Vict.  c.  99,  s.  13, 
ante,  p.  96.  And  as  to  proof  of  conviction  in  oi-der  to  discredit  a  witnesn, 
see  C.  L.  P.  Act,  1854,  s.  25,  cited  post,  Proof  by  witnesses,  p.  173. 

It  is  the  duty  of  a  justice  of  the  ]3eace  to  return  all  convictions  before  him 
to  the  Quarter  Sessions  to  be  filed  among  the  records  of  that  court ;  11  &  12 
Vict.  c.  43,  s.  14  ;  see  Ex  pte,  Hayward,  3  B.  &  S.  546  ;  32  L.  J.,  M.  C.  89; 
and  such  conviction  can  be  proved  only  by  the  i)roduction  of  the  record  there- 
of or  an  examined  copy  ;  Uartley  v.  nindnuirslt,,  L.  R,  1  C.  P.  653  ;  Accord, 
Giles  V.  Siney,  13  W.  E.  92,  M.  T.  1864,  Q.  B.  In  L.  School  Board  v.  Har- 
vey,  4  Q.fi.D.451,  an  entry  in  the  minute  book  of  a  summary  conviction  for 
non-compliance  with  a  previous  order  was  held  to  be  evidence  of  such  non- 
compliance :  sed  qucere.  The  point  does  not  appear  to  have  been  argueil  in 
R,  V.  Hutchins,  5  Q.  B.  D.  363  ;  6  Id.  3(X),  C.  A.  In  Wats(m  v.  Little,  5  H.  & 
N.  472  ;  29  L.  J.,  Ex.  267,  a  l>astardy  order,  made  bv  two  deceased  magis- 
trates, was  admitted  in  evidence  on  proof  of  their  handwriting,  on  the  ground 
that  it  was  an  official  minute  of  the  proceedings  made  in  discharge  of  their 
judicial  duty ;  as  to  the  purpose  for  which  it  was  so  admitted,  vide  post,  p.  195. 

A  condemnation  by  any  justice  under  the  Customs  Laws,  may  be  proved 
by  production  of  a  certificate  thereof  purporting  to  be  signed  by  the  justice, 
or  by  an  examined  copy  of  the  record  of  such  condemnation  certified  by  his 
clerk.     39  &  40  Vict.  c.  36,  s.  263. 

Where  an  ancient  record  of  a  judgment  has  been  lost,  it  may  be  proved 
to  the  jury  by  ])arol  or  other  testimony  ;  as  where  the  rolls  of  a  court  of  a 
manor  of  ancient  demesne  had  been  destroyed,  an  old  copy  of  a  recovery  in 
it  imder  the  hand  of  the  steward  was  admitted  without  other  proof,  the 
possession  having  long  gone  according  to  it.  G^-een  v.  Proude,  1  Mod.  117  ; 
S.  C,  1  Vent.  257.  So  the  enrolment  of  the  decree  respecting  London 
tithes  under  the  37  Hen.  ^  c.  12,  being  lost,  has  1>een  proved  by  user.  S.  C. ; 
Macdougaly,  Yonna,  Ry.  &  M.  392. 

On  a  question  whether  a  decree  in  equity  has  l>een  reversed  by  the  House 
of  Lords,  a  copy  of  the  minutes  of  the  judgment  in  the  Journals  is  evidence; 
Jones  v.  Randall,  Co^np,  17 ;  and  now  see  8  &  9  Vict  c  113,  s,  3,  ante,  p.  100, 
But  as  a  judgment  of  the  House  on  error  or  appeal  from  the  superior  courts 
of  common  mw,  was  entered  of  record,  it  would  seem  that  in  such  case  the 
minutes  would  not  be  sufficient.  See  also  C.  L.  P.  Act,  1862,  ss.  155,  157. 
Under  the  Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict,  c  59),  this  dis- 
tinction, however,  is  now  abolished,  and  it  seems  that  any  judgment  of  the 
House  given  since  1875  (see  J.  Act,  1875,  h.  2),  may  now  \ye  proved  by  a 
copy  of  the  minutes  in  its  Journals. 

As  to  proof  of  judgments,  &c.,  of  inferior  courts,  vide  post,  p.  111. 

Proof  of  Fines  and  Common  Recoveries. 

A  common  recovery  is  proved  in  the  same  manner  as  the  record  of  a 
judgment  in  an  adverse  suit 

The  chirograph  or  indenture  of  a  fine,  as  formerly  delivered  by  the  chiro- 
grapher,  is  the  proper  evidence  of  it  B.  N.  P.  229.  But  it  has  been  held 
that  the  indorsement  of  proclamations  on  it  is  not  evidence  of  them,  because 
he  has  no  official  authority  to  deliver  a  copy  of  such  indorsement.  B.  N.  P. 
230  ;  Doe  d.  Hatdi  v.  Bluck,  6  Taunt.  485.    The  original  entry  of  the  pxo 
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clamations  was  usually  filed  with  the  note  of  the  fine,  and  was  in  the  cuatodv 
of  the  chirographer,  and  this  "  note  "  is  said  to  he  the  "  principal  erecorditmj  * 
from  which  otners  are  amendable.  3  Leon.  183.  Besides  these  records, 
the  proceedings  on  a  fine  were  formerly  enrolled  in  the  Court  of  Common 
IPleas  under  statutes  5  Hen.  4,  c.  14,  ana  23  Eliz.  c.  3 ;  and  it  should  seem, 
on  principle,  that  examined  copies  of  these  enrolments  of  record  when 
found,  or  office  copies  stamped  with  the  seal  of  the  Record  Office  {1  &  2 
Vict.  c.  94,  ante^  p.  93),  are  legitimate  evidence.  The  foot  or  pe*  finis,  is  a 
third  counterpart  of  the  indentures  made  by  the  chirographer,  and  originally 
engrossed  on  the  same  parchment  The  entry  of  the  proclamationa  on  this 
is  official,  and  the  proper  custody  of  it  was,  until  lately,  that  of  the  Gustos 
brevium,  "Die  result  appears  to  be  that  there  are  several  authentic  records 
of  fines,  which  show  exactly  the  same  facts,  viz.,  the  date,  jmrties,  property, 
concord,  and  proclamations.  It  must,  however,  l)e  rememljered  that  the 
practice  and  form  of  levying  fines  have  undergone  variations  at  different 
periods.  See  generally,  on  the  mode  of  recording  fines,  5  Rep.  39  a.,  and 
2nd  Report  of  Deputy  Keeper  of  Records,  Appendix  1. 

By  5  &  6  Will.  4,  c.  82,  otner  officers  were  substituted  for  the  chirographer, 
whose  copies  were  made  as  available  as  the  old  ones,  and  all  the  records  of 
fine  (with  a  few  recent  exceptions)  are  now  in  the  custody  of  the  Master  of 
the  Rolls,  under  1  &  2  Vict.  c.  94.  The  11  &  12  Vict  c.  70,  enacted  that  all 
fines  levied  in  the  Common  Pleas  should  be  conclusively  deemed  to  have 
been  levied  with  proclamations,  except  where,  at  the  passing  of  the  act 
(3l8t  of  August,  1848),  the  land  was  actually  enjoyed  under  a  title  incon- 
sistent with  such  fine.  The  act  was  expressly  designed  to  save  the  expense 
of  other  proof  of  proclamations.  It  is  remarkable,  however,  that  it  pro- 
ceeded on  the  false  supposition  that  "  all  fines  "  had  previously  been  levied 
with  proclamations. 

In  the  case  of  Welsh  fines  there  is  a  special  statute  to  facilitate  the  nroof 
of  them.  See  4  Vict.  c.  32,  s.  2,  and  Jjoe  d.  Cadicaladtr  v.  Pricey  16  M.  & 
W.  603. 

Proof  of  Verdicts, 

When  a  verdict  is  offered  as  evidence  of  the  truth  of  the  facts  found,  the 
post€a  alone  was  not  sufficient,  but  the  judgment  must  also  have  been  proved 
to  show  that  it  had  not  been  arrested,  nor  a  new  trial  granted  ;  Pitton  v. 
IFaUer,  1  Stra.  162  ;  B.  N.  P.  234 ;  except  in  the  case  of  an  issue,  when  no 
judgment  was  entered  up  ;  B.  N.  P.  234.  But  semh.  the  verdict  should  in 
that  case  have  been  shown  to  have  been  satisfactory  by  proof  of  the  decree,  or 
other  adoption  by  the  court.  Ibid,  See  Robinson  v.  DiUeep  Singh,  1 1  Ch.  D. 
798,  C.  A.  As  to  proof  of  the  judgment,  see  ante,  pp.  101,  102.  The  Nisi 
Prius  record  with  tne|x>8^a  indorsed,  or  with  minute  of  the  verdict  indorsed 
by  the  officer  of  the  court,  was  sufficient  where  the  only  object  is  to  show  that 
the  cause  came  on  to  be  tried.  Pitton  v.  Walter,  supra,  R.  v.  Brotone,  M.  & 
M.  315.  But,  without  such  minute,  the  Nisi  Prius  record  alone  w*as  no 
evidence  of  the  trial.    Per  Lord  Tenterden,  0.  J.,  Ibid. 

Under  Rules,  1883,  0.  xxxvi.,  r.  30,  two  copies  of  the  pleadings  in  the 
action  are  delivered  to  the  officer  when  the  action  is  entered  for  trial,  one 
of  which  is  for  the  use  of  the  judge  at  the  trial ;  this  delivery  corresponds 
with  the  former  delivery  of  the  N.  P.  record  ^see  0.  xxvi.  r.  1),  and  by  r.  41, 
**  the  associate  or  master  shall  enter  all  such  findings  of  fact  as  the  judge  may 
direct  to  be  entered,  and  the  directions,  if  any,  of  the  judge  as  to  judg- 
ment,'' in  a  book  to  be  kept  for  the  purpose.  Under  r.  42,  where  the  judge 
directs  any  judgment  to  be  entered  tor  any  party  absolutely,  judgment  may 
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1)6  entered  on  a  certificate  given  by  the  associate  in  Fonn  17,  App.  B. ;  this 
certificate  seems  to  correspond  to  the  postea. 

Proof  of  Writs, 

A  writ  must  be  proved  by  a  copy  of  the  record  of  it  after  its  return ;  and 
this  is  said  to  be  necessary  whenever  it  is  the  gist  of  the  action,  (i.e,ut  semble 
wherever  it  is  treated  as  matter  of  record  in  the  pleading) ;  B.  N.  P.  234  ; 
otherwise  the  writ  itself  may  be  produced  ;  or  secondary  evidence  given, 
when  its  non-production  is  accounted  for.  A  copy  of  Uie  judgment-roll 
containing  an  award  of  an  elegit  and  the  return  of  the  inquisition  is 
evidence  (and  tU  serrd),  the  best  evidence)  of  the  elegit  and  inquisition. 
Rarmhottom  v.  Buckliurst,  2  M.  &  S.  565.  To  prove  that  the  defendant 
issued  a  writ,  it  is  not  sufficient  secondary  evidence  to  produce  the  filacer's 
book  unless  it  be  shown  that  it  has  not  been  returned  but  is  in  the  defend- 
ant's hands,  who  has  had  notice  to  produce  it.  Edmonstone  v.  Plaiatedy  4 
Esp.  160.  Where  a  writ  is  pleaded  m  terms,  and  nul  tiel  record  is  replied, 
it  must  be  proved  by  the  protluction  of  the  record,  as  in  other  cases  of  records ; 
ante,  pp.  101, 102.  As  to  proof  by  office  copy,  see  Rules,  1883,  0.  xxxvii.  r. 
4,  and  observations  thereon,  arife,  p.  92. 

A  writ  of  summons  may  be  proved  by  production  of  the  original  writ. 
Or  by  the  copy  thereof  left  with  and  filed  by  the  officer  under  Rules,  1883, 
O.  v.,  rr.  12, 13.  R  v.  Scottf  2  Q.  B.  D.  415.  If  the  defendant  has  to  prove 
the  writ,  it  should  seem  that  the  copy  served  on  him  by  the  plaintiff  is 
primary  evidence  ;  vide  ante,  p.  3. 

Proof  of  Inquisitions, 

Where  the  return  to  an  inquisition  is  given  in  evidence,  it  is  in  general 
necessary  to  show  that  the  inquiry  was  made  under  proper  authority.  On 
this  head  some  distinctions  are  observable.  Inquests  of  office  are  either  by 
commission  under  the  Great  Seal,  as  offices  of  entitling,  &c.  ;  or  by  commis- 
sion or  writ  under  the  seal  of  the  Exchequer ;  or  they  are  taken  ex-officioy  as 
by  coroners,  escheators,  &c.  The  returns  made  imder  any  of  the  above 
special  commissions,  or  writs,  are  generally  inadmissible  as  evidence,  unless 
tne  commission  be  proved,  or  the  non-production  of  it  accounted  for.  But 
inquisitions  taken  ex-officio  by  officers  acting  under  a  general  commission  or 
appointment,  as  escheators,  &c.,  seem  to  be  admissible  on  principle,  with- 
out further  evidence  of  authority  than  that  they  were  acting  as  such 
officers.  See  generally  as  to  the  nature  of  inquests  of  office,  3  Bl.  Com.  258  ; 
16  Vin.  Ab.  79,  tit.  Office. 

In  the  case  of  an  inquisition  post  mortem,  and  such  private  offices,  the 
return  cannot  be  read  without  also  residing  the  commission  under  which  it 
was  taken ;  unless,  as  it  seems,  the  inquisition  be  old.  12  Vin.  Ab.  Ev. 
(A.  b.  42).  In  cases  of  more  general  concern,  such  as  the  return  to  the  com- 
mission in  Henry  VIII.'s  time  to  inquire  of  the  value  of  livings,  the  com- 
mission is  said  to  reqiiire  no  proof.  B.  N.  P.  228.  So  an  ancient  extent 
of  crown  lands  found  in  the  proper  office,  purporting  to  have  been  taken  by 
a  steward  of  the  king's  lands,  and  following  in  its  form  the  direction  of  the 
statute  4  Edw.  1,  stat.  1,  will  be  presimied  to  have  been  tiiken  under  com- 
petent authority,  though  the  commission  cannot  be  found.  Howe  v.  Brentaiiy 
3  M.  &  Ry.  164  ;  S.  C,  8  B.  «&  C.  747.  And  there  are  many  cases  to  show 
that  an  old  commission  may  be  presumed  :  see  refei-ences,  S.  C,  3  M.  &  Ry. 
171,  349.  The  book  called  Domesday  is  an  inquest  of  tliis  kind.  An  in- 
quisition is  admissible  though  it  has  l)ecome  illejj^ible  in  material  parts. 
Anderton  v.  MagawUy,  3  Bro.  P.  C.  208.     A  lost  inquisition  post  mwteni . 
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mav  be  proved  by  a  recital  of  it  in  ancient  proceedings,  as  on  a  petition  of 
right  in  the  Coram  Rege  roll,  where  it  was  incidentally  certified  verbatim  to 
the  court  of  K.  B.  and  set  forth  on  the  record.  J^ou^s  v.  Brenton,  3  M.  & 
My.  141,  142. 

Proof  of  Rules  or  Orders  of  Court,  and  Judge* s  Orders. 

An  order  (in  the  common  law  courts  formerly  called  a  rule)  of  a  superior 
court,  is  proved  by  an  office  copy  thereof,  for  such  a  copy  is  the  order  itself. 
Per  Cur.  Streeter  v.  Bartletty  5  C.  B.  664 ;  Selby  v.  Hams  1  Ld.  Raym.,  745  ; 
Ludlow  V.  CharUotij  9  C.  &  P.  242.  Where  a  court  (as  that  of  Insolvent 
Debtoiv)  prints  and  circulates  copies  of  its  general  rules  for  the  guidance  of 
its  officers,  one  of  such  copies  is  evidence  of  the  rules,  iitdthout  showing  it  to 
have  been  examined  with  the  original  Batice  v.  Robson,  M.  &  M.  294,  But 
the  rules  must  be  shown  to  have  been  sanctioned  by  the  court  in  order  to 
support  an  indictment  for  perjury  on  an  affidavit  required  by  them.  R.  v. 
Koopsj  6  Ad.  &  E.  198. 

A  judge's  order  may  be  proved  either  by  producing  the  order  itself 
signed  by  the  judge,  and  delivered  out  in  the  usual  way ;  or  by  proof  of  the 
rule  or  order,  if  any,  making  it  a  rule  or  order  of  court.  Still  v.  Halford, 
4  Camp.  17.  An  order  of  court,  however,  is  not  matter  of  record  in  the 
strict  sense  of  the  wonl.  R.  v.  Bijigham,  3  Y.  &  J.  101.  The  statute  8  &  9 
Vict.  c.  113,  s.  2  {ante,  p.  78),  enacts  that  all  courts  are  to  take  judicial 
notice  of  the  signature  of  the  superior  judges  of  ecjuity  and  common  law 
attached  to  an  official  or  judicial  document ;  and  by  46  &  47  Vict.  c.  52, 
s.  137  (ante,  p.  78),  this  provision  is  extended  to  the  signatures  of  judges 
and  registrars  of  courts  having  jurisdiction  in  bankruptcy. 

Proof  of  Decrees  and  Answers  in  Chancery. 

A  decree  in  Chancery  may  be  proved  by  an  exemplification  ;  or  by  an 
examined  copy  ;  or  by  production  of  a  decretal  order  in  paper,  together  with 
])roof  of  the  bill  and  answer,  where  such  proof  may  be  necessary.  Trowel 
V.  Castle,  1  Keb.  21 ;  B.  N.  P.  244.  The  bill  and  answer  need  not  be  proved 
if  they  ai*e  recited  (as  thev  formerly  were)  in  the  decree.  Ibid. ;  Com.  Dig. 
Testm.  (C.  1)  ;  Accord.  XVlmrUni  Peeraae,  12  CI.  &  Fin.  295.  The  rule  laid 
down  in  a  text-book  of  authority  is,  that  where  a  party  intends  to  avail 
himself  of  the  contents  of  a  decree,  and  not  merely  to  prove  an  extrinsic 
collateral  act  fas  that  a  decree  was  made  by  the  court),  he  ought  r^ularly 
to  give  in  evitlence  the  proceedings  on  which  the  decree  was  founded.  1 
Phill.  Ev.  373.  And  see  Peake,  Ev.  74 ;  Hewitt  v.  Piggott,  5  C.  &  P.  75. 
Still,  if  the  decree  or  order  itself  contains  all  the  facts  required,  it  has  been 
held  unnecessary  to  produce  the  bill  and  answer,  though  it  is  otherwise 
where  it  is  material  to  show  the  particular  issue  raised.  Thus,  in  an  action 
against  the  sheriff  for  an  escape  under  an  attachment  issued  out  of  Chancery 
for  non-payment  of  costs,  the  order  for  an  attachment  is  primd  fade  proof 
of  the  pendency  of  a  suit  in  Chancery  without  proof  of  bill  and  answer ; 
and  for  this  purpose  a  decree,  even  without  a  recital  or  other  evidence  of 
bill  and  answer,  would  be  admissible.  Blower  v.  Hollis,  1  Cr.  &  M.  396. 
This  case  was  doubted  at  Nisi  Prius  by  Ld.  Abinger,  C.  B.,  in  Aitwood  v. 
Taylor,  1  M.  &  Gr.  289,  290,  where  the  vendor  of  an  estate  sued  the  vendee 
for  interest  due  on  the  contract  of  sale,  and  the  plaintiff,  in  order  to  account 
for  laches  in  suin^,  offered  in  evidence  an  injunction  in  a  suit  of  Equity  by 
the  defendant  against  him,  restraining  him  from  suing  at  law ;  his  Lordship 
refusetl  to  admit  the  order  until  the  bill  and  answer  were  produced.  The 
case  seems  to  be  reconcilable  with  Blower  v.  Hollis,  supra,  and  it  is  possible 
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that  Lord  Abinger  only  dissented  from  the  marginal  note  of  the  case  in  the 
above  report  of  it.  It  might  be  that  the  injunction  was  obtained  on 
grounds  which  did  not  relieve  the  plaintiff  from  his  imputed  laches.  As 
to  proof  of  the  reversal  of  a  decree,  see  anUj  p.  103.  As  to  proof  of  judg- 
ments of  the  High  Court  of  Justice,  mde  ante,  p.  102. 

An  answer  in  Chancery  is  proved  by  the  production  of  the  bill  and 
answer,  or  by  examined,  or  Record  ofl&ce,  copies  of  them  ;  but  on  proof  by 
the  proper  officer  that  the  bill  has  been  searched  for  in  the  proper  office  and 
not  round  the  answer  may  be  read  without  the  bill.  Gilb.  Ev.  55.  A  dis- 
tinction was  sought  to  be  drawn  between  proof  of  answers,  filed  in  Chan- 
cery, and  affidavits,  but  the  distinction  is  untenable,  mde  postj  pp.  108,  109. 
Some  proof  of  the  identity  of  the  parties  is  requisite.  Jiees  d.  Howell  v. 
Bowen,  M*C1.  &  Y.  383,  391,  392.'  This  may  be  given  by  a  witness,  who 
has  seen  the  handwriting  of  the  defendant  to  the  original  answer,  though  it 
is  not  produced  in  court.  Dartnall  v,  Howard,  Ry.  &  M.  169.  Identity 
may  also  be  inferred  &om  intrinsic  evidence  ;  us  if  the  name,  description, 
ana  character  of  the  party  to  the  action  agree  with  the  name  and  descrip- 
tion of  the  party  answering  in  equity,  it  is  primd  facie  evidence  of  identity. 
Hennell  v.  iy<wi,  1  B.  &  A.  182.  See  also  Garvin  v.  Carroll,  10  Ir.  L.  K. 
330,  and  the  recent  case  of  Hvhhard  v.  Lees,  L.  R.  1  Ex.  255,  257  (cited  j?o«<, 
p.  118,  decided  on  a  family  register),  whence  it  seems  that  such  eA^idence  is 
sufficient  for  the  jury,  and  where  the  jury  are  satisfied  with  the  identity  the 
court  will  not  interfere.  See,  however,  Rees  d.  Howell  v.  Bowen,  mpra ; 
Bumand  v.  Ntrot,  1  C.  &  P.  578  ;  and  Proof  of  Deeds,  d'C,  post,  p.  127. 

An  answer,  offered  in  evidence  as  an  admission  of  the  party  on  oath,  is 
sufficiently  proved  by  an  examined  coi)y  of  it  without  proof  of  a  decree,  or 
of  the  partes  handwriting.  Dartmouttty  Ly,  v.  Roberts,  16  East,  334.  See 
Fleet  V.  Perrins,  L.  R.  3  Q.  B,  536,  post,  p.  108.  So  when  it  is  used  to 
contradict  the  party  making  it,  or  to  cross-examine  him  on  it,  vide  post, 
pp.  168,  169.  A  letter  written  by  the  plaintiff's  agent,  referred  to  by  the 
plaintiff  in  his  answer  to  a  bill  in  Chancery  filed  by  a  third  person,  and  de- 
posited by  consent  of  parties  with  a  clerk  in  court,  was  evidence  against  the 
plaintiff  in  an  action  at  law,  without  reading  the  answer  in  Chancery. 
Lang  v  Champion,  2  B.  &  Ad.  284.  But  qiuere,  whether — where  A.  had 
obtained  sight  of  a  letter  or  document  of  B.  by  means  of  a  bill  of  discovery, 
to  which  B.  had  put  in  an  answer  loith  the  document  annexed — A.  could  read 
it  in  evidence  without  also  reading  the  whole  answer  ?  See  S.  C.  The 
mere  fact  that  the  document  was  obtained  by  a  bill  of  discovery  is  not 
enough  to  exclude  it,  or  to  oblige  the  party  who  uses  it  to  put  in  the  bill 
and  answer.    Sturge  v.  BiuJianan,  per  Cur,,  10  Ad.  &  E.  605. 

Where  an  answer  is  read  as  a  mere  admission  bv  the  defendant,  he  has 
hitherto  been  entitled  to  require  that  as  well  the  bill  as  the  interrogatories 
shall  be  also  read  as  part  of  the  plain tift'*s  case.  Pennell  v.  Meyer,  2  M.  & 
Rob.  98.  The  principle  is,  that  the  questions  as  well  as  answers  should  be 
read,  and  that  in  equity  a  defendant  was  bound  to  answer  not  only  the 
interrogatory  part,  but  also  the  narrative  part  of  the  bill.  Ibid,  But  de- 
fendants in  equity  were  relieved  by  the  Gen.  Order,  26  Aug.  1841,  and  by 
the  Act  15  &  16  Vict.  c.  86,  s.  12,  from  answering  except  to  interrogatories. 
This  might  ^jerhaps  dispense  with  the  reading  of  anything  but  the  interroga- 
tories ;  but  as  the  answer  was  not  necessarily  confined  to  the  interrogatones 
(see  sect  14),  it  is  still  a  question  how  far  the  reading  of  the  bill,  if  required 
by  the  defendant,  may  be  necessary  ?  See  Fleet  v.  Perrins,  L.  R.,  3  Q.  B.  536  ; 
L.  R.,  4  Q.  B.  500,  Ex.  Ch.,  ana  Admissions  on  compulsory  process,  ante, 
\\  60.  Where  a  bill,  answer,  and  decree  are  put  in  evidence  to  prove  a  fact 
which  appeal's  on  the  face  of  those  documents  to  have  been  in  issue,  the 
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party  producing  them  is  not  bound  also  to  put  in  the  depositions  as  part  of 
his  own  case.     Layboum  v.  Crisp,  4  M.  &  W.  320. 

Proof  of  Depositions  and  Afidamts, 

A  deposition  used  by  a  party  to  a  suit  in  Chancery,  for  the  purpose  of 
proving  certain  facts,  is  primary  evidence  of  the  same  facts  against  the  same 
party  m  an  action  by  a  stranger.  Richards  v.  Morgan,  4  £.  &  S.  641  ;  33 
L.  J.,  Q.  B.  114.  But  such  depositions  are  not,  in  general,  admissible  with- 
out proof  of  the  bill  and  answer ;  B.  N.  P.  240 ;  Gilb.  Ev.  62  ;  unless  no 
bill  or  answer  can  be  found  ;  Gilb.  Ev.  64  ;  Rowe  v.  Brentofi,  8  B.  &  C.  765  ; 
Byam  v.  Booth,  2  Price,  234,  n.  ;  Bayley  v.  Wylie,  6  Esp.  85  ;  or  unless  the 
depositions  are  offered  in  evidence  as  containing  an  admission  merely,  or 
for  the  purpose  of  contradicting  a  witness.  1  PhiU.  Ev.  375.  The  bill  and 
answer  are  only  reauired  to  satisfy  the  judge  that  the  depositions  are  admis- 
sible by  enabling  him  to  see  what  was  in  i8i«ue  ;  and  tne  opposite  counsel 
therefore  has  no  right  to  have  them  read,  or  to  comment  upon  them  to  the 
junr.     Chappell  v.  Pyrday,  14  M.  &  W.  303. 

In  genei-al,  depositions  taken  in  perpetuam  rei  memoriam  were  not  evi- 
dence at  law  imiess  an  answer  had  been  put  in  and  proved  ;  but  if  the  de- 
fendant in  equity  were  in  contempt,  or  had  neglected  to  take  advantage  of  an 
opportunity  to  cross- examine,  the  deposition  might  be  read  on  proof  of  the 
biU,  without  the  answer  ;  B.  N.  P.  240  ;  Lancaster  v.  Lancaster,  6  Sim.  439  ; 
so  in  case  of  a  bill  filed  for  a  commission  to  examine  witnesses  de  fte7u  esse  ; 
Cazenove  v.  Vauglian,  1  M.  &  S.  4.  Whether  the  deposition  was  taken  on 
a  bill  to  perpetuate  testimony,  or  a  bill  to  examine  dt  heiu  esse  (which  are 
distinct  proceedings),  it  was  not  evidence  without  proof  of  the  death  or 
inability  of  the  witness  to  attend  ;  but  a  court  ot  equity  might  have 
made  a  special  order  to  read  it  without  such  proof,  and  without  proof 
of  the  bill,  answer,  or  other  proceedings.  See  Jeremy's  Equity  Jurisdic- 
tion, 271,  280,  and  the  authorities  there  cited. 

Affidavits  taken  by  the  sttinding  commissioners  of  the  superior  courts  may 
be  proved  without  producing  the  commission.  The  acting  as  such  is  primd 
facxe  sufficient  proof  of  it.  R.  v.  Howard,  1  M.  &  Rob.  187.  The  nand- 
writing  of  the  commissioner  must  be  proved,  and  that  of  the  deponent,  if  the 
original  is  pn>duced.  But  if  the  lUfidavit  be  filed  in  a  superior  court 
of  law  or  equity  an  examined  copy,  or  (in  the  same  court  and  cause),  an 
office  copy  of  it,  is  in  civil  cases  evidence  against  the  party  by  whom  it  has 
been  used  or  acted  on,  without  proof  of  the  handwriting  of  the  person 
making  it.  Fleet  v.  Perrins,  L.  R,  3  Q.  B.  536  ;  L.  R.,  4  Q.  B.  500,  Ex. 
Ch.  ;  B.  N.  P.  229.  And  now  see  Rules,  1883,  0.  xxxvii.  r.  4,  as  to  office 
copies,  and  observations  thereon,  ante,  p.  92.  It  has  even  been  held  that 
an  examined  copy  of  the  affidavit  of  a  defendant,  used  by  him  in  a  cause 
and  tiled,  was  sufficient  evidence  of  the  affidavit  on  an  indictment  for  per- 
jury. R,  V.  James,  1  Show.  397 ;  and  see  3  Doug.  78,  n. ;  although  the 
present  i)ractice  seems  to  require  that  the  original  affidavit  should  in  such  a 
case  be  produced  ;  2  Taylor  Evid.  §  1379.  Where  an  examined  copy  was 
offered  in  evidence  of  an  affidavit  filed  in  Chanceiy  in  another  cause, 
and  alleged  to  have  been  made  by  the  defendant,  but  not  shown  to 
have  been  used  or  acted  on  by  him,  it  was  held  inadmissible  without 
proof  of  the  deponent's  identity  with  the  defendant.  Rees  d.  Howell  v. 
Bouren,  M*C'l.  &  Y.  383.  In  this  case  a  distinction  was  taken  by  the 
court  between  answers  which  formed  part  of  the  records,  and  were  not 
allowed  to  be  removed  from  the  files  of  the  court,  and  affidavits  which  could 
1)e  removed.    But  no  such  distinction  in  fact  exists,  for  the  affidavits  form  as 
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much  part  of  the  proceedings  as  the  answer.  Garvin  r.  CarroU,  10  Ir.  L.  R. 
330.  per  Crampton,  J.  And  on  the  ground  that  examined  copies  are  good 
evidence  in  civil  cases  at  law,  the  Court  of  Chancery  will  not  allow  its 
documents  to  be  removed  except  in  aid  of  criminal  prosecutions.  AU.-Oen. 
V.  Bay,  6  Beav.  335 ;  1  Danien*s  Chan.  Prac.  5th  ed.  769.  It  seems,  there- 
fore, that  a  deposition  or  aifidavit  filed  in  the  course  of  Chancery  pro- 
ceedings is  to  be  proved  in  the  same  way  as  an  answer;  vide  ante,  pp. 
106,  107. 

Under  the  act  15  &  16  Vict.  c.  86,  the  examination  or  testimony  of 
parties  or  witnesses  in  equity  was  taken  either  orally  before  an  examiner  ; 
or  by  answers  to  interrogatories ;  or  by  affidavits  sworn  before  persons 
qualified  to  take  them.  The  parties  to  the  suit  were  examined  under 
interrogatories  filed  in  the  record  office  of  the  court,  to  which  the  answers 
were  also  returned.  See  sects.  12,  19,  25.  Oral  examinations  were 
leduced  to  writing  by  the  examiner  in  a  narrative  form,  and  returned,  with 
the  proper  examinations,  to  the  same  oflice.  Sects.  31,  32,  34.  Office 
copies  of  examinations  are  delivered  under  sect.  4.  It  shoidd  seem  that 
these  office  copies,  purporting  to  be  signed  and  certified  as  true  copies  by  the 
proper  officer,  are  aduussible  as  evidence  in  all  courts  by  stat.  14  &  15  Vict. 
c  99,  s.  14  ;  ante,  p.  96. 

The  question  as  to  whether  a  witness  can.be  cross-examined  on  an 
examined  or  office  copy  of  an  affidavit  or  other  document  filed  in  court  is 
considered  under  Gross-^xaminatum  of  witnesses,  post,  p.  168. 

As  to  proof  under  the  J.  Acts  by  affidavit  or  depositions  in  the  action,  vide 
post,  p.  174,  et  seq. 

By  Rules,  1883, 0.  xxxi.  rr.  1,  4,  8,  either  party  may,  by  leave  of  a  judge, 
deliver  interrogatories  to  the  opposite  pftrtyj  which  he  is  bound  to  answer 
by  affidavit  wi&in  ten  days.  Where  relief  is  sought  on  the  ground  of  fraud 
or  breach  of  trust  no  such  leave  is  required.  An  office  copy  of  the  answer 
to  the  interrogatories  will,  as  agauLst  the  party  making  it,  be  sufficient 
evidence  of  the  answer  at  the  trial ;  see  Fleet  v.  Perrins,  L.  R,  3  Q.  B.  536 ; 
L.  R.,  4  Q.  B.  500,  Ex.  Ch.  cited,  ante,  p.  108,  although  the  answering  party 
may,  if  he  think  fit,  pat  in  evidence  the  interrogatories  to  which  the 
answer  is  made.  S.  C.  If  the  answer  is  not  in  the  same  court  and  cause 
an  examined  copy  of  the  answer  will  be  sufficient  evidence.  S.  C.  And 
now  see  Rules,  1883,  0.  xxxvii.  r.  4,  as  to  office  copies,  and  observations 
thereon,  ante,  p.  92.  It  seems  that  such  examined  or  office  copy  will  be  ad- 
missible for  the  purpose  of  cross-examination  or  contradiction  of  the  depo- 
nent ;  tidje  post,  i)p.  168,  169.  In  case  of  an  insufficient  answer,  the  party 
interrogatea  may,  by  r.  1 1,  be  ordered  to  be  examined  orally.  A  party  may  be 
examined  as  to  a  lost  document ;  but  the  loss  must  be  proved  at  the  trial 
Wolverhampton  IVaterworks  Co,  v.  Hawksford,  5  C.  B.,  N.  S.  703  ;  28  L.  J., 
C.  P.  198.  By  r.  24,  "  Any  party  may  at  the  trial  of  a  cause,  matter  or  issue, 
use  in  evidence  any  one  or  more  of  the  answers,  or  any  part  of  an  answer, 
of  the  opposite  party  to  interrogatories  without  putting  in  the  others,  or  the 
whole  of^such  answer :  provided  always  that  in  such  case  the  judge  may 
look  at  the  whole  of  the  answers^  and  order  answers  connected  with  those 
put  in,  also  to  be  put  in. 

By  0.  Ixv.,  r.  54,  t;he  copy  of  an  affidavit  of  discovery  of  documents, 
«  delivered  by  the  party  fUiag  it  may  be  used  as  against  such  party." 

Proof  of  Oral  Testimony  on  a  former  Trial, 

What  a  witness,  since  dead,  has  sworn  on  a  trial  between  the  same  parties 
may  be  given  in  evidence  either  from  the  judge's  notes,  or  from  notes  that 
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have  been  taken  by  any  other  person  who  will  swear  to  their  accuracy  ;  or 
it  may  be  proved  by  any  person  who  can  swear  from  memory.  Per 
Mansfield,  CC  J.,  Doncaster,  Mayor  of,  v.  Day,  3  Taunt.  262  ;  StruU  v. 
Bovingdon,  5  Esp.  56.  The  witness  must  be  prepared  to  prove  the  words 
of  the  former  witness,  and  not  merely  the  supposed  substance  or  effect  of 
them.  Ennis  v.  Donisthome,  1  Phil.  Ev.  219,  6th  ed. ;  R,  v.  Jolliffe,  4  T.  R. 
285.  As  to  when  this  evidence  is  admissible,  see  Effect  of  dlepositioTis  and 
examinations  in  other  suits,  post,  p.  189. 
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The  minute  book  of  the  Consistory  Court  is  said  to  have  been  admitted 
as  evidence  of  a  decree  for  alimony.  HotUiston  v.  Smyth,  2  C.  &  P.  25 ; 
gemh,  ace,  Leake  v.  JVestmeatii,  2  M.  &  Rob.  396.  And  a  sentence  of  separa- 
tion d  mensd,  dx.,  was  admitted  by  Lord  Kenyon  dubitant^r  without  proof 
of  the  libel.  Stedman  v.  Gooch,  1  Esp.  3.  So  the  sentence  of  an  admiralty 
court  was  held  evidence  of  a  condemnation  without  producing  the  libel  and 
answer,  at  least  if  not  found,  or  not  unusually  filed  with  it.  Per  Trevor,  J., 
in  IVheeler  v.  Louth,  Com.  Dig.  Testm.  (C.  1).  But  it  seems  questionable 
whether  a  sentence  in  either  of  these  courts  is  generally  admissible  without 
proof  of  the  previous  proceedings  in  the  suit.  In  the  Kingston's  (Ds,  of) 
case,  20  How.  Sta.  Tn.  377,  on  objection  taken  to  the  reading  of  uie 
sentence  in  a  jactitation  suit  without  the  libel,  all^ations,  and  all  other 

Proceedings  in  it,  they  were  all  put  in  evidence.  In  Cleeve  v.  Att-Gen., 
omerset  Sum.  As.  1841,  where  defendant  put  in  a  suit  for  subtraction  of 
tithe  in  order  to  disprove  a  modus,  Rolfe,  B.,  required  that  the  depositions, 
which  had  been  found  and  were  produced  with  the  rest  of  the  proceedings 
by  the  registrar,  should  also  be  read.  In  Leake  v.  JFestmeath,  2  M.  &  Rob. 
394,  Tindal,  C.  J.,  refused  to  admit  a  decree  for  alimony  to  be  given  in 
eWdence  without  proof  of  all  the  prior  proceedings, — namely,  the  libel, 
answer,  and  defensive  allegations, — ^and  where  a  decree  was  affirmed  on 
appeal  to  the  Arches,  his  lordship  required  that  the  process  of  appeal  should 
be  duly  proved  by  a  transcript  of  the  proceedings  below,  in  oroer  to  make 
the  decree  of  the  superior  court  admissible ;  but  he  expressed  an  opinion 
that  the  depositions  filed  need  not  be  produced.  The  action  there  was  oy  the 
attorney  of  the  defendant's  wife,  who  had  acted  for  her  in  the  various  pro- 
ceedings in  the  matter  of  ber  divorce  d  mensd,  &c.,  and  her  claim  of 
alimony  ;  and  the  evidence  of  the  divorce  was  put  in  by  the  plaintiff  in 
order  to  show  that  she  was  living  apart  justifiably,  and  so  to  fix  d^endant 
with  liability.  The  plaintiff  recovered  a  verdict  subject  to  a  case.  This 
holding  seems  to  be,  in  part  at  least,  at  variance  with  Stedman  v.  Gooch, 
supra,  and  perhaps  neither  case  can,  under  the  circumstances,  be  taken 
as  an  authoritative  decision.  Tindal,  C.  J.,  treated  the  judgment  of  the 
ecclesiastical  court  on  the  same  footing  as  a  decree  in  Chancery  in  respect 
of  the  evidence  of  it  See  Phillips  v.  Crawly,  Freeman,  83,  84 ;  Layboum  v. 
Crisp,  4  M.  &  W.  320,  cited  ante,  p.  107. 

By  20  &  21  Vict.  c.  85,  the  Court  for  Divorce  and  Matrimonial  Causes 
was  established,  in  which  all  jurisdiction  in  such  causes  was  vested,  and  that 
of  the  Ecclesiastical  Courts  abolished,  except  as  to  granting  marriage 
licences.  By  sect.  13,  this  court  had  a  seal,  and  all  decrees  and  orders,  or 
copies  thereof,  sealed  with  it  "  shall  be  received  in  evidence."  The  language 
of  this  section  differs  from  that  of  the  Probate  Court  Act  (20  &  21  Vict. 
c.  77\  sect.  22  (post,  p.  112),  and  does  not  expressly  make  the  seal  prove 
itselr,  though  the  courts  are  bound  to  notice  that  the  court  has  a  seal.    But 
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the  8  &  9  Vict.  c.  113,  8.  1  {ante,  p.  94),  seems  to  render  any  proof  of  the 
seal  unnecessary.  The  proceedings  in  this  court  were  by  petition,  citation, 
and  answer ;  and  the  decree  was  recorded  in  the  court  book,  and  may  be 
proved  either  under  the  above  clause,  and,  ut  seTnUe,  by  the  usual  proofs  of 
entries  in  public  books,  as  to  which,  vide  ante,  p.  91,  el  seg.  The  jurisdic- 
tion of  this  court  has  been  transferred  by  the  J.  Act,  1873,  s.  16,  to  the 
Hich  Court  of  Justice,  and  is  assigned  by  sect  34  to  the  Probate,  Divorce, 
ana  Admiralty  Division,  but  the  old  forms  and  proceedings  are  retained  ; 
J.  Act  1875,  s.  18. 

Proof  of  Judgments  in  Inferior  Courts. 

The  judgment  of  a  county  court,  court  baron,  or  other  inferior  jurisdic- 
tion, may  be  proved  by  production  of  the  book  or  rolls,  containing  the  pro- 
ceedings of  the  court  from  the  proper  custody ;  and  if  not  made  up  in  form, 
the  minutes  of  the  proceedings  will  be  evidence  or  an  examined  copy  of 
them.  R.  v.  Hains,  Comb.  337  ;  12  Vin.  Ab.  (A.  b.  267) ;  Hennell  v.  Lyon^ 
1  B.  &  A.  182  ;  R  v.  SmUh,  8  B.  &  C.  341;  Dawson  v.  Gregory,  7  Q.  B.  756. 
But  this  rule  does  not  extend  to  proceedings  of  the  court  of  quarter  sessions, 
on  the  crown  side,  which  is  a  court  of  oyer  and  terminer,  and  is  not  an 
inferior  court.  R,  v.  Smith,  supra.  As  to  proof  of  convictions  before 
justices,  vide  ante,  pp.  102,  103.  In  proving  the  iud&;ment  of  an  inferior 
court,  as  the  old  county  court,  evidence  should  also  be  given  of  the  pro- 
ceedings previous  to  judgment.  Com.  Dig.  Testm.  (C.  1).  See  ^w^r  v. 
Lane,  2  W.  Bl.  834  ;  Thompson  v.  Blackhurst,  1  Nev.  &  M.  266. 

Bv  the  County  Courts  Act,  9  &  10  Vict.  c.  95,  s.  Ill,  the  clerk's  (Regis- 
trar^) book  kept  imder  the  Act,  or  copies  of  entries  in  it,  bearing  the  seal  of 
the  court,  and  purporting  to  be  signed  and  certified  as  true  copies  by  him, 
shall  be  admitted  as  evidence  of  the  entries  and  proceedings  I'eferred  to  in 
them,  and  of  the  regularity  of  the  proceedings,  without  any  further  proof. 
The  clause  does  not  seem  to  dispense  with  proof  of  the  seal ;  but  perhaps 
this  is  cured  by  8  &  9  Vict  c.  113,  s.  1,  ante,  p.  94,  or  by  14  &  15  Vict 
c.  99,  s.  14,  ante,  p.  96.  See  further.  Dews  v.  Riletj,  11  C.  B.  434  ;  20  L.  J., 
C.  P.  264  ;  Hamutr  v.  Bean,  3  Car.  &  K.  307. 

Proof  of  Probates  and  Letters  of  Administration, 

Where  the  title  to  personal  property  under  a  will  is  in  question,  the 
original  will  cannot,  in  general,  be  read  m  evidence  ;  but  the  probate  must 
be  produced.  R,  v.  Barnes,  1  Stark.  243  ;  Pinney  v.  Pinney,  8  B.  &  C.,335  ; 
Pinney  v.  Hunt,  6  Ch.  D.  98.  The  probate  is  sealed  with  the  seal  of  the 
court,  vide  infra.  But  the  probate  is  not  the  only  evidence  of  the  will : 
for  the  probate  itself,  as  also  letters  of  administration  cum  testamento,  &c., 
are  only  certificates  that  the  will  has  been  proved,  and  otlier  evidence  of 
equal  authority  can  always  be  obtained  ;  thus  the  Act  Book  of  the  Eccle- 
siastical Court,  containing  an  entry  of  the  will  having  been  proved  and  of 
probate  granted  to  the  executors  therein  named,  is  admissible  evidence  of 
executorship,  without  accounting  for  the  non-production  of  the  probate. 
Cox  v.  Allingham,  Jacob,  514.  An  examined  copy  of  the  Act  Book  is  also 
evidence  since  Act  14  &  15  Vict.  c.  99,  s.  14,  ante,  p.  96  ;  Dorret  v.  Meux, 
15  C.  B.  142 ;  23  L.  J.,  C.  P.  221  ;  and  it  was  so  before  that  Act ;  see  Davis 
V.  Williams,  post, -p,  112.  And  the  original  will  with  an  indorsement  or 
note  at  the  foot  of  it  by  the  surrogate  and  deputy  registrar  is  primary  evi- 
dence of  probata,  when  no  other  record  of  it  is  kept  Doe  d.  Bassett  v.  Mew, 
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7  Ad.  &  E.  240.  See  also  GarUni  v.  DysfMy  1  R  &  B.  219,  and  Waite  v. 
GaU,  2  D.  &  L.  925. 

These  cases  are  put  on  the  ground  that  tlie  recoi-d  in  the  Ecclesiastical 
Court  is  primary  evidence  of  the  wiU,  and  so  it  would  seem  that  no  second- 
ary evidence  \v'ould  he  admissible  until  both  the  non-production  of  the  pro- 
bate and  tlie  non-production  of  any  other  record  of  the  Ecclesiastical  Court 
had  been  accounted  for. 

It  was  said  by  Holt,  C.  J.,  in  Hoe  v.  NeWirope,  3  Salk.  154  ;  S.  C.  mb.  nom. 
Hoe  V.  Nathorp,  1  Ld.  Haym.  154,  that  the  copy  (of  course,  examined;  of  a 

Erobate  of  a  will  is  good  evidence,  because  the  probate  is  an  original  taken 
y  authority  ;  but  this  view  has  not  generally  been  adopted,  mough  it  is 
not  altogether  inconsistent  with  principle.  Where  the  probate  of  a  will  is 
■admissible  in  evidence  under  20  &  21  Vict  c.  77,  s.  64,  post,  p.  141,  in  pfoof 
of  a  devise  of  real  estate,  a  copy  stamped  with  any  seal  of  the  Court  of 
Probate  (or  now  of  the  Probate  Division  of  the  High  Court,  vide  infra),  is 
rendered  ei^ually  admissible  by  the  section. 

If  the  prolmte  is  lost,  it  is  not  the  practice  of  the  Ecclesiastical  Court 
to  grant  a  second  probate,  but  only  an  exemplification,  which  will  be  evi- 
dence of  the  proving  of  the  will,  tyhepherd  v.  Shorthosey  1  Stra.  412.  To 
prove  the  probate  revoked,  an  entry  of  the  revocation  in  the  book  of  the 
Prerogative  Court  is  good  evidence  where  no  other  record  is  kept.  Bams- 
bottom  8  case,  1  Leach,  C.  C.  4th  ed.,  25,  n.  (b).  As  to  the  authority  of  the 
probate,  and  the  manner  in  which  it  may  be  impeached  in  evidence,  see 
Effect  of  Probate,  dbc,  post,  n.  192. 

Administration  is  proved  uy  the  production  of  the  letters  of  administration, 
or  of  a  certificate  or  exemplification  thereof,  granted  by  the  Ecclesiastical 
Court ;  Kempton  v.  Cross,  Cas.  temp.  Hardw.  108  ;  B.  N.  P.  246  ;  or,  with- 
out producing  the  letters  of  administration,  by  the  original  book  of  acts 
recoiding  the  grant  of  the  letters.  Ibid.  Eldeii  v.  Keddell,  8  East,  187.  It 
is  said  that  the  seal  of  the  Ecclesiastical  Court  proves  itself,  and  Kempton  v. 
Cross,  supra,  is  cited  in  the  text  books  for  that  purpose  ;  but  the  case  only 
shows  that  the  act  of  the  Prerogative  Court  under  its  seal  will  be  credited 
by  the  courts  of  law  ;  and  not  that  the  seal  itself  requires  no  proof.  It 
would  be  a  strong  thing  to  require  the  courts  to  take  notice  of  the  seals  of 
some  hundreds  of  local  and  limited  probate  courts  wliich  existed  in  the 
kingdom.  Vide  ante,  pp.  76,  77.  An  examined  copy  of  the  Act  book,  stating 
the  ^rniit  of  letters  of  administration  to  the  defendant,  is  proof  of  his  being 
administrator,  without  notice  to  produce  the  letters.  Davis  v.  }Villiains,  13 
East,  232.    See  further,  Williams  on  Executors,  Pt  v.  Bk.  1,  Ch.  1. 

By  the  act  for  establishing  the  Court  of  Probate  (2()  &21  Vict,  c  77),  s.  22, 
seals  were  provided  for  the  court :  t.e.  for  the  principal  and  district  regis- 
tries, ^  and  all  probates,  letters  of  administration,  oraers,  and  other  instru- 
ments, and  exemplifications  and  copies  thereof  respectively,  purporting  to 
be  sealed  with  any  seal  of  the  Court  of  Probate,  shall  in  all  parts  of  the 
United  Kingdom  be  received  in  evidence  without  further  proof  thereof." 
See  also  sect.  64,  post,  p.  141.  The  court  was  a  court  of  record  (sect.  23^  ; 
and  its  jurisdiction  has  oeen  transferred  to  the  High  Court  of  Justice,  by  tne 
J.  Act,  1873,  s.  16,  and  is  assigned  by  sect.  34  to  the  Probate,  Divorce,  and 
Admiralty  Division.     See  Pinney  v.  Hunt,  6  Ch,  D.  98. 


Proof  of  Court  Rolls, 

In  Older  to  prove  the  title  of  a  copyholder,  the  court  rolls  may  be  pro- 
duced without  producing  the  stampea  copy  ;  Doe  d.  Bennington  v.  Hau,  16 
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East,  208 ;  or  they  may  be  provetl  by  examined  copies ;  Doe  d.  Cawthoni  v 
Mee,  4  B.  &  Ad.  617  ;  Breeze  v.  Hawker,  14  Sim.  350 ;  but  by  the  Stamp 
Act,  1870,  8.  81  (2),  the  entry  on  the  court  rolh  of  a  surrender  or  grant  is 
not  ayailable  as  evidence  thereof,  unless  the  surrender  or  grant,  if  made  out 
of  court,  or  the  memorandum  thereof,  or  the  copy  of  court  roll,  if  made  in 
court,  is  duly  stamped  ;  but  this  is  sufficiently  proved  by  a  certificate  of  the 
stewsod  on  the  margin  of  the  entry.  See  further  vast,  ruh  tit.  Stamps, 
Copyhold  and  customary  estates,  where  the  cases  deciaed  under  the  former 
Stamp  Acts  are  collected  The  title  mny  also  be  proved  by  the  stamped 
copy  delivered  and  signed  by  the  stewanl.  Co.  Litt.  s.  75  ;  Scriven,  Copvh., 
5th  ed.  350,  351 ;  Peake  Evid.  94.  And  where  an  admittance  is  more  tlian 
30  years  old,  proof  of  the  signature  of  the  steward  is  unnecessary ;  Ely, 
Dean  and  Chapter  of,  v.  Stewart,  2  Atk.  45  ;  Eowe  v.  Brenton,  3  M.  &  Ry. 
296  ;  but  see  Somerset,  Duke  of,  v.  France,  Fortescue,  43.  Whether  court 
rolU  of  a  manor  may  be  uroved  by  a  copy  certified  by  the  steward  having 
them  in  his  custody,  unaer  stat.  14  &  15  Vict.  c.  99,  s.  14,  ante,  ^.  96,  is 
open  to  question.  The  rolls  need  not  be  signed  by  the  steward.  Bridger  v. 
fluett,  2  F.  &  F.  35.  A  surrender  and  presentment  may  be  proved  by  the 
draft  of  an  entry,  produced  from  the  muniments  of  the  manor,  and  the  oral 
testimony  of  the  foreman  of  the  homage  jury  who  made  the  presentment. 
Doe  d.  Priestley  v.  Calloway,  6  B.  &  C.  484.  And  such  a  draft  is  admissible 
though  there  may  have  been  a  subsequent  regular  enrolment.  Ibid,  495. 
And  if  the  original  roll  is  put  in,  it  may  be  shown  to  be  incorrect  by  pro- 
ducing the  minute  of  the  steward,  or  by  other  evidence.  Ibid,  494  ;  Scriven, 
Copyh.,  5th  ed.  137,  138,  353.  Where  a  surrender  was  made  in  1774,  and 
there  was  no  record  of  it  on  the  court  rolls,  the  books  of  the  manor  con- 
taining a  record  of  the  admission,  which  recited  the  surrender,  were 
received  as  evidence  of  the  surrender.  R.  v.  ITiruscross,  1  Ad.  &  E.  126. 
As  to  proof  of  a  recovery  in  a  manor  of  ancient  demesne,  see  Green  v. 
Proude,  1  Ventr.  257,  cited,  ante,  p.  103.  A  presentment  in  a  manor  l)ook 
will  not  be  rejected  becau.'^e  part  of  it  has  been  cut  off,  there  being  no 
ground  for  supposing  the  mutilation  to  be  fraudulent  Evans  v.  Bees,  10 
Ad.  &  E.  151. 

Proof  of  Proceedings  in  Bankruptcy. 

The  proof  of  these  proceedings  will,  be  found  post.  Part  III.,  sub  tit. 
Actions  oy  Trustees  of  bai\krupts. 

Proof  of  Foreign  Law, 

The  courts  cannot  take  cognizance  of  the  laws  of  foreign  states :  they 
must  be  proved  as  facts.  Mostyn  v.  Fabrigas,  Cowp.  174 ;  Sussex  Peerage 
case,  11  dl.  &  F.  114-117.  The  laws  of  Scothmd— Jwafe  v.  Roberts,  3  Esp. 
163 ;  JVoodham  v.  Edwardes,  5  Ad.  &  E.  771  ;  R,  v.  Povey,post,  p.  114 ;  of  the 
Channel  Isknds  ;  Brenan*s  case,  10  Q.  B.  492,  498 ;  and  of  the  colonien  ; 
Astley  V.  Fisher,  6  C.  B.  572  ;  IVeg  v.  Yally,  6  Mod.  194 ;  Tlie  Peerless, 
Lush.  103  ;  29  L.  J.,  P.  M.  &  A.  49— fall  within  this  rule  ;  though  in  an 
appeal  from  a  colonial  court,  the  judicial  committee  of  privy  council  must 
take  judicial  cognizance  of  the  laws  of  the  colony.  But  as  the  lawn  of 
Ireland  are  substantially  the  same  as  those  of  England  they  would  pro- 
Ixibly  now  be  noticed.  See  Reynolds  v.  Fenton,  3  C.  B.  187,  191 ;  per 
Maiue,  J.,  explaining  Ferguson  v.  Afo/wm,  11  Ad.  &  £.  179.  By  stat  41 
Geo.  3,  c.  90,  s.  9,  the  copy  of  the  statutes  of  the  kingdom  of  Ireland,  made 

VOL.  I.  I 


114  Proof  of  Documents, 

by  the  parliament  there,  printed  by  the  king's  printer,  shall  be  received  as 
conclusive  evidence  of  the  statutes  enacted  oy  the  parliament  of  Irehmd, 
piior  to  the  imion,  in  any  court  of  civil  or  criminal  jurisdiction  in  Great 
Britain.  As  to  th^  manner  of  proving  the  ancient  WeUh  Jaws,  see  AtU- 
Gen,  V.  J(mes,  2  H.  &  C.  347,  354,  n.  ;  33  L.  J.  Ex.  249,  257,  n. 

It  was  formerly  laid  down  that  the  written  law  of  a  foreign  state  should 
be  proved  by  a  copy  duly  authenticated.  Clegg  v.  Levy^  3  Camp.  166  ; 
Picton's  case,  30  How.  St.  Tr.  491.  But  this  doctrine  has  been  overruled  on 
a  trial  at  bar,  in  which  oral  evidence  of  a  foreign  advocate  was  admitted  to 
prove  a  decree  of  the  National  Assembly  of  France,  1789.  De  Bod^s  cote, 
8  Q.  B.  208.  And  in  the  Sussex  Peerage  case,  ante,  p.  113,  it  was  held  that  the 
law  is  properly  receivable  only  from  such  oral  evidence,  adthough  a  witness 
may  reiresn  his  own  memory  from  the  written  law.  A  Fi^ench  vice-consul 
has  been  admitted  to  prove  the  French  written  law  of  marriage  by  referring 
to  a  printed  edition  of  the  Cinq  Codes,  and  by  his  own  testimony :  La4X)n  v. 
Higgins,  3  Stark.  178 ;  S.  C.  DowL  N.  P.  38 ;  and  a  practising  advocate 
attached  to  the  consulate  was  admitted  to  prove  the  French  law  of  bills  of 
exchange.     Trimbey  v.  Vignier,  1  N.  C.  151. 

Foreign  law  should  be  proved  by  witnesses  of  competent  skill ;  thus  a 
tobacconist  was  rejected  as  a  witness  of  the  law  of  Scotland  respecting 
marriage,  cited  in  R.  v.  Brampton,  10  East,  287.  See  also  22.  v.  Powy, 
Dears.  32  ;  22  L.  J.,  M.  C.  19.  But  the  Jewish  marriage  law  has  been 
allowed  ex  necessitate  to  be  proved  by  persons  in  trade,  and  of  inferior 
station.  Lindo  v.  Belisario,  1  Hagg.  Con.  Rep.  216.  And  it  has  since  been 
held  that  experience  as  a  legal  practitioner  was  in  certain  coses  not  necessary, 
and  that  a  witness  who  was  formerly  a  merchant  and  stock-broker  in 
Belgium  might  be  received  as  competent  to  inform  the  court  on  the  law  or 
custom  of  buls  of  exchange  there  ;  this  was  decided  on  the  ground  that  the 
witness,  from  the  course  of  his  business  had  necessorilv  become  acquainted 
with  the  Belgian  law  of  bills  of  exchange.  Vanderdonckt  v.  Thdlusson,  8  C. 
B.  812.  But  a  jurisconsult,  attached  to  the  Prussian  consulate,  who  had  no 
other  qualification  than  having  studied  law  at  Leipsig,  was  held  incom- 
petent to  prove  the  stamp  law  oi  Cologne  on  the  gi'ound  that  he  had  had  no 
practical  acquaintance  with  the  law  in  question.  Bristow  v.  SequeviUe, 
5  Kxch.  275.  So  the  evidence  of  an  English  lawyer  who  has  studied  the 
foreign  law  here  is  not  admissible.  In  re  Botielli,  1  P.  D.  69.  An  instru- 
ment purporting  to  be  a  divorce  under  the  seal  of  the  synagogue  at  Leghorn, 
is  not  admissible  without  previous  proof  of  the  law  of  the  country  ;  Ganer 
V.  Lanesborough,  Ly.,  Peate,  17 ;  but  Ld.  Kenyon  peimitted  the  party 
divorced  to  cive  oral  evidence  of  her  divorce  at  Leghorn,  according  to  the 
ceremony  and  custom  of  the  Jews  there.  Ibid*  A  Roman  Catholic  vicar- 
apostolic  in  En^and  has  been  adnutted  to  prove  the  modern  marriage  law 
ot  the  church  of  Kome  in  Italy.  Sussex  Peerage  case,  11  CL  &  F.  114, 117,  «t 
seq.  The  competency  of  the  witness  to  prove  foreign  law  is  a  question  for  the 
court,  and  the  only  general  rule  that  can  be  collected  from  the  reported 
cases  is,  that  the  witness  must  from  his  profession  or  business  have  had 
peculiar  means  of  becoming  ac(|uainted  witli  that  branch  of  law  which  he  is 
•called  to  prove  ;  see  Vanderdonckt  v.  Thellusson,  supra.  The  evidence  of  a 
Persian  ambassador  has  been  admitted  to  prove  the  Persian  law  of  in- 
heritance. In  re  Dost  Aly,  6  P.  D.  6.  And  the  certificate  of  a  foreign 
ambassador  under  the  seal  of  the  legation  was  held  sufiicient  evidence  of  tne 
law  of  the  countrv  by  which  he  was  accredited.  In  re  Klingeniann,  3  Sw. 
A  T.  18 ;  32  L.  J.',  P.  M.  &  A.  16. 

Now  by  24  &  25  Vict.  c.  11,  the  High  Court  (see  J.  Act,  1873,  s.  16), 
may  remit  a  case  for  the  opinion  of  a  coi^  in  any  foreign  state  with  whicii 
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her  Majesty  may  have  made  a  convention  for  that  purpose ;  and  by  22  &  23 
Vict  c.  63,  a  case  may  be  stated  for  the  opinion  of  the  superior  court  of 
any  part  of  her  Majesty's  dominions,  in  order  to  ascertain  the  law  of  that 
part.  A  case  may  be  stated  thereunder  for  the  opinion  of  the  Court  of 
Session  in  Scotland-    De  Tlwrm  v.  Att-Gen.,  1  Ap.  Ca.  686,  D.  P. 


Proof  of  Foreign  Judgments. 

A  judgment  duly  verified  by  a  seal  proved  to  be  that  of  the  foreign  court 
was  presumed  to  be  regular  and  agreeable  to  the  foreign  law  until  the 
contrary  is  shown.  Alivon  v.  FumivcU,  1  C.  M.  &  R.  277.  And  now  the 
Stat.  14  &  15  Vict.  c.  99,  s.  7,  cited,  ante,  p.  96,  provides  for  the  proof  of  a 
foreign  or  colonial  judgment,  &c.,  by  means  of  a  copy  imder  the  seal  of  the 
court,  or  signed  by  a  judge  thereof,  with  a  certificate  by  him  that  the  coiurt 
has  no  seal,  and  proof  of  the  seal,  or  signature  of  the  judge  is  unnecessary. 
See  the  cases  decided  thereon,  ante,  p.  95. 

By  the  Judgments  Extension  Act,  1868  (31  &  32  Vict.  c.  54),  s.  1,  cer- 
tificates of  Irish  judgments  for  the  payment  of  debt,  damages,  or  costs  may 
be  registered  in  the  High  Court,  see  J.  Act,  1873,  s.  16  ;  and  the  certificate 
"  shall  from  the  date  of  such  registration  be  of  the  same  force  and  effect,  and  all 
proceedings  shall  and  may  be  had  and  taken  on  such  certificate  as  if  the 
judgment  of  which  it  is  a  certificate  had  been  a  judgment  originally 
obtained  or  entered  upon  the  date  of  such  registration''  in  the  High 
Coiu:t    Sect.  3  makes  a  similar  provision  with  respect  to  Scotch  decreets. 
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Whenever  an  original  is  of  a  public  nature  and  admissible  in  evidence  as 
such,  an  examined  copy  is,  on  grounds  of  public  convenience,  also  admissible. 
Lynch  V.  Gierke,  3  Sai&.  154,  vide  ante,  p.  92.  Thus  examined  copies  of  the 
entries  in  the  coimcil  book ;  or  of  a  licence  preserved  in  the  Secretary  of 
State's  office ;  E\jre  v.  Palsgrave,  2  Camp.  606 ;  so  of  a  record  deposited  in 
the  Land  Revenue  Office,  imder  2  WilL  4,  c.  1,  though  it  be  only  a  rental  of 
a  crown  grantee,  and  not  a  judicial  record;  Doe  d.  iVilliam  IV.  v.  Roberts, 
13  M.  &  W.  520 ;  of  entries  in  the  bank  books ;  Mortimer  v.  M'Gallan,  6 
M.  &  W.  58 ;  of  a  bank-note  filed  at  the  bank ;  Man  v.  Garey,  3  Salk.  155 ; 
of  entries  in  the  books  of  the  East  India  Company ;  R.  v.  Gordoii,  2  Doug. 
593 ;  or  in  the  books  of  the  commissioners  of  land-tax ;  R.  v.  King,  2  T.  R. 
234 ;  or  of  excise ;  Fuller  v.  Fotch,  Car.  346 ;  or  in  a  poll-book  at  an  election ; 
Mead  v.  Robinson,  Willes,  424 ;  Reed  v.  Lamb,  6  H.  &  N.  75 ;  29  L.  J., 
Ex.  452 ;  or  the  register  of  voters ;  S.  C.  7d  ;  or  an  old  book  kept  in  the 
chaptei^house  of  a  dean  and  chapter,  purporting  to  contain  copies  of  leases : 
Coombs  V.  Coeiher,  M.  &  M.  398 ;  Wakeman  v.  West,  7  C.  &  P.  479,  ai-e  all 
cood  evidence  of  the  originals.  The  rules  of  savings  banks  under  26  &  27 
V  ict.  c.  87,  may  be  proved  by  an  examined  copy,  sect.  4.  A  copy  of  an  old 
deed  contained  in  one  of  the  books  of  the  Bodleian  Library  (which  the 
statutes  of  the  university  forbid  to  be  removed)  was  admitted  in  evidence 
under  the  special  circumstances  (biit  query  if  the  original  would  itself  have 
been  admissible  ]  ante,  p.  97)  Doxones  v.  Mooreinan,  Bimb.  189.  A  collection 
of  treaties,  published  by  the  direction  of  the  American  government  is  not 
sufficient  to  prove  a  treaty ;  an  examined  (or  authenticated)  copy  should 
be  produced.  Richardson  v.  Anderson,  1  Camp.  65,  n.  Early  treaties  were 
enrolled  in  Chancery ;  more  recent  treaties  are  deposited  at  tne  State  Paper 
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Office.  As  to  how  examined  copies  are  made,  vide  Proof  by  examined  copy, 
ante,  pp.  92,  93. 

The  postmark  on  a  letter  is  usually  taken  as  geniune  without  yroof ;  but, 
if  disputed,  it  has  been  doubted  whether  the  person  who  made  it  must  be 
called ;  or  whether  it  may  be  proved  by  any  postmaster ;  or  by  any  one  in 
the  habit  of  receiving  letters  through  the  same  post-office.  Abf}ey  v  Lill, 
5  Bing.  299;  Kent  v.  Lowen,  1  Camp.  177 ;  Arcangelo  v.  Thompson,  2  Camp. 
620 ;  Fletcher  v.  Braddyll,  3  Stark.  64 ;  i?.  v.  Plum^r,  R.  &  Ry.  264 ;  Woodcock 
V.  Houldsworth,  16  M.  &  W.  124.  Probably  it  may  be  verified  in  any  of 
those  ways ;  and  the  person  who  stamped  the  letter  is  not  likely  to  recollect 
that  he  did  so,  or  to  oe  better  qualified  to  speak  of  it  than  any  one  who 
happens  to  be  acquainted  with  the  particidar  post-office  mark. 

There  are  various  provisions  by  act  of  parliament  for  proving  instruments 
in  the  custody  of  registrars  of  public  companies,  or  other  public  officers,  by 
certified  copies.  See  Proof  by  certified  copy,  ante,  pp.  93,  et  seq.  Of  this 
kind  are  the  registers  of  joint-stock  and  banking  companies ;  as  to  these 
vide  post,  Part  111.,  sub  tit.  Action  by  and  against  companies.  Proceedings 
under  Bankruptcy  Acts  are  also  facilitated  by  office  copies  which  prove 
themselves. 

Proof  of  Entries  in  Bankerff  Books. 

The  Bankers'  Books  Evidence  Act,  1879  (42  &  43  Vict  c.  11),  repealing 
and  replacing  the  Act  of  1876  (39  &  40  Vict.  c.  48),  contains  important 
special  provisions  relating  to  the  means  of  proving  entries  in  bankerr  books 
and  to  their  effect  in  evidence.     Its  provisions  are  mainly  as  follows  : — 

By  sect.  3.  "  Subject  to  the  provisions  of  this  Act,  a  copy  of  any  entry  in 
a  bai^ker's  book  si  mil  in  all  legal  proceedings  be  received  as  primA  facie 
evidence  of  such  entry,  and  of  the  matters,  transactions,  and  accounts 
therein  recorded."  The  expression  "  legal  proceeding  "  "  includes  an  arbi- 
tration;*' sect.  10. 

Sect.  3  makes  copies  of  entries  in  bankers'  books,  evidence  of  the  matters 
therein  recorded  even  inter  alios.    Harding  v.  Williams,  14  Ch.  D.  197. 

By  sect.  4.  "  A  copy  of  an  entry  in  a  banker's  book  shall  not  be  received 
in  evidence  under  this  Act  unless  it  be  first  proved  that  the  book  was  at 
the  time  of  the  making  of  the  entry  one  of  the  orainary  books  of  the  bank,  and 
that  the  entry  was  made  in  the  usual  and  ordinary  course  of  business, 
and  that  the  book  is  in  the  custody  or  control  of  the  bank.  Such  proof 
may  be  given  bv  a  partner  or  officer  of  .the  bank,  and  may  be  given  orally 
or  by  an  affidavit  sworn  befoi'e  any  commissioner  or  person  authorised  to 
take  affidavits." 

By  sect.  6.  "  A  copy  of  an  entry  in  a  banker's  book  shall  not  be  received 
in  e\'idence  imder  this  Act  unless  it  be  further  proved  that  the  copy  has 
1>een  examined  with  the  original  entry  and  is  cori'ect.  Such  proof  shaJl 
1)6  given  by  some  person  who  has  examined  the  copy  with  the  original 
entry,  and  may  be  given  either  orally  or  by  an  affidavit  sworn  before  any 
commissioner  or  person  authorised  to  take  affidavits." 

By  sect  9.  *'  In  this  act  the  expressions  '  bank'  and  *  banker'  mean  any 
person,  persons,  partnership,  or  company  canying  on  the  business  of 
bankers,  and  having  duly  made  a  return  to  the  Commissioners  of  Inland 
Reveniie,  and  also  any  savings  l)ank  certified  under  the  acts  relating  to 
savings  l>anks,  and  also  any  post-office  savings  bank. 

**  The  fiict  of  any  such  bank  having  duly  made  a  return  to  the  Com- 
missioners of  Inland  Revenue  may  be  proved  in  any  legal  proceeding  by 
])roduction  of  a  cojjy  of  its  return  verified  by  the  affidant  of  a  partner  or 
officer  of  the  bank,  or  by  the  production  of  a  copy  of  a  newspaper  purporting 
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to  contaiiL  a  copy  of  such  return  publiBlied  by  the  Commiasioneis  of  Inland 
Revenue ;  the  fact  that  any  such  savings  bajik  is  certified  under  the  acts 
relating  to  savings  bonks  may  be  proved  by  an  office  or  examined  copy  of 
its  certificate ;  the  fact  that  any  such  bank  is  a  post-office  savings  bank  may 
be  proved  by  a  certificate  purporting  to  be  under  the  hand  of  Her  Majest^s 
Postmaster-General  or  one  of  the  secretaries  of  the  Post  Office. 

*'  Expressions  in  this  act  relating  to  *  bankei's'  books '  include  ledgers, 
dav  books,  cash  books,  account  books,  and  all  other  lx>oks  used  in  the 
ordinary  business  of  the  bank.'' 

Bv  45  &  46  Vict  c  72,  s.  II  (2),  the  expressions  "  bank  "  and  "  bankers  " 
in  the  above  act,  "  shall  include  any  company  carrying  on  the  business  of 
bankers  to  which  the  provisions  of  the  Companies  Acts,  1862  to  1880,  are 
applicable,  and  having  duly  furnished  to  the  registiur  of  joint  stock  com- 
panies a  list  and  summary  with  the  addition  specified  by  this  act,  and  the 
fact  of  such  list  and  summary  having  been  duly  fiuiushed  may  be  proved 
in  any  legal  proceedings  by  the  certificate  of  the  registrar  or  any  assistant 
registrar  lor  the  time  l^ng  of  joint-stock  companies. 

Proof  of  Entries  in,  Corporation  Books, 

The  official  acts  of  a  municipal  corporation,  registered  in  books,  may  be 
proved  by  production  of  them.  Thetford  case,  12  Vin.  Ab.  90.  To  make 
the  books  evidence,  it  must  appear  that  they  come  from  the  proper  custodv ; 
as  from  a  chest  which  has  always  been  in  the  custody  of  the  clerk  of  the 
corporation.  Ibid, ;  Shrewsbwnfj  Mercers  of,  v.  Hart,  1  C.  &  P.  114.  When 
the  entries  in  the  books  are  admissible  as  being  of  a  public  nature,  examined 
copies  are  evidence.  Brocas  v.  London,  Mayor  of,  I  8tra.  307.  And  where, 
in  order  to  prove  the  defendant  a  freeman,  a  copy  upon  stamped  pax^er,  was 
produced  oi  a  loose  pai)er  upon  a  file,  which  the  ^ntness  Baia  was  also  on  a 
stamp,  and  was  kept  with  other  similar  stamped  entries  on  a  file  among  the 
corporation  paper8,and  it!appearedthat  there  was  also  a  book  in  which  the  acts 
of  tne  corporation  were  kept,  and  wherein  there  was  an  entry  more  at  lai'ge  of 
the  freeman's  admission  made  when  he  was  ongimilly  admitted,  but  there  was 
no  stamp  in  the  book ;  it  was  held  that  the  loose  paper  being  the  only 
effectual  act,  as  having  the  proper  stamp,  must  be  lookea  upon  as  the  proper 
and  original  act  of  the  corporation,  and  that  a  cop^  of  that  was  good  evidence. 
Per  Noel,  J.,  R.  v.  Head,  Peake  Ev.  92,  n.  This  case  seems  to  turn  on  the 
necessity  of  a  stamp.  Entries  of  a  private  nature,  which  do  not  relate  to 
corporate  acts,  must,  if  admissible,  be  produced ;  and  copies  of  them  are 
not  evidence,  though  long  kept  among  the  corporate  mimiuients.  R.  v.  Gwyn, 
1  Stra.  401.  An  erasure  in  the  ent^  in  the  minute  book  of  a  corporation 
must  be  presumed  to  have  been  made  before  the  entry  was  signed.  Steevens 
Hospital  V.  Dyer,  15  Ir.  Ch.  R.  405.  Where  entries  made  in  the  books  of  a 
college  were  usually  attested  by  the  registrar  who  was  a  notary  public,  and 
signed  by  him  as  such ;  entries  not  so  attested  were  held  inadmissible  tis 
evidence  of  reputation.    Fox  v.  Bearblock,  17  Ch.  D.  429. 

Proof  of  Registers  of  Births,  Baptisms,  Marriages,  dtc. 

Parish  registers  of  baptisms,  marriages,  and  burials  may  be  proved  by 
production  of  the  register  itself,  or  by  examined  copies.  B.  N.  P.  247.  If  a 
copy  be  produced,  it  should  be  sho^'n  that  the  original  was  in  its  proper 
custody ;  this  is  regulated  by  52  Geo.  3,  c.  146,  s.  5,  post,  p.  118  ;  it  is  not 
sufficient  to  show  that  the  register  was  in  the  custody  of  the  parish  clerk. 
Doe  d.  Ld,  Arundel  v.  Fowler,  14  Q.  B.  700.     In  order  to  prove  the  register 
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of  a  marriage  it  is  not  necessaiy  to  call  the  attesting  witnesses ;  but,  as  the 
register  aifords  no  proof  of  the  identity  of  the  parties,  some  evidence  of  that 
fact  must  be  given,  a>s  by  calling  the  minister,  clerk,  or  attesting  witnesses, 
or  others  present;  or  the  handwriting  of  the  parties  may  be  proved. 
Birt  V.  Barlotc,  1  Doug.  172.  But  whatever  is  sufficient  to  satisfy  the  jury 
as  to  the  identity  is  good  evidence ;  Ibid, ;  HvJbhard  v.  Lees^  L.  R.,  1  Ex.  255 ; 
and  it  seems  from  the  last  case  that  the  mere  similarity  of  names  is  sufficient 
eWdence  for  the  jury,  and  where  the  jury  are  satisfied  as  to  the  identity  the 
court  will  not  interfere ;  see  also  La  Cloche  v.  La  Cloche,  L.  R.  4  P.  C.  326, 
333,  and  R.  v.  Weaver,  L.  R.  2  C.  C.  85.  To  prove  the  handwriting  of  the 
parties  in  the  register  it  is  not  necessary  to  produce  the  ori^nal  register  for 
that  purpose,  but  the  witness  may  speak  to  the  handwritmg  in  it  without 
producing  it.  Sayer  v.  Glossop,  2  £xch.  409.  A  photographic  likeness  may 
often  be  used  for  the  purpose  of  identification ;  tnis  is  constantly  done  in 
actions  for  divorce,  and  has  been  even  allowed  in  a  criminal  trial.  Where 
a  woman  was  tried  for  bigamy,  a  photograph  of  her  first  husband  was 
allowed  by  Willes,  J.,  to  be  shown  to  witnesses  present  at  the  fiM  marriage, 
in  order  to  prove  his  identity  with  thepei-son  mentioned  in  the  certificate 
of  that  mamage.    i?.  v.  Tolson,  4  F.  &  I\  103.     If  a  marriage  is  proved  by  a 

Eerson  who  was  present,  it  is  not  necessary  to  prove  the  re^tration,  or 
cence,  or  banns.  AUiaon's  case,  R.  &  Ry.,  109.  The  register  is  admissible 
evidence,  although  it  1)e  shown  that  the  incumbent  was  acciistomed  to  cause 
the  entries  to  be  made  from  the  information  of  others,  and  not  from  personal 
knowledge.    Doe  d.  France  v.  Andreses,  15  Q.  B.  756. 

The  act  still  in  force  for  the  registration  of  baptisms  and  burials  by  clergy 
of  the  Church  of  England  is  52  Geo.  3,  c.  146.  It  directs  that  the  parish 
register  shall  be  kept  by  the  clergyman,  either  at  his  residence,  or  in  the 
church  (sect.  5),  and  provides  that  verified  copies  shall  be  annually  sent  to 
the  registrar  of  the  diocese  (sect.  7).  It  seems  that  the  latter,  being  public 
documents,  are  evidence  as  well  as  the  former,  and  may  be  proved  by 
examined  copies  ;  Walker  v.  Beauchampy  6  C.  &  P.  552,  per  Alderson,  B. ; 
and  see  Att-Gen.  v.  Oldham^  cited  in  Bum  on  Parish  Registers,  209.  But 
quasre  whether  the  bishop's  transcripts,  made  before  that  act,  can  be  used, 
except  as  secondary  evidence  ?    See  rValker  v.  Beauchampf  supra, 

Tne  registration  of  marriages  by  clergy  of  the  Church  of  England  is  now 
regulated  by  6  &  7  Will.  4,  c.  86.  By  sect.  31  and  schedule,  the  minister, 
after  solemnising  a  maniage,  is  to  register,  in  two  re^ster  books,  in  the 
form  prescribed  by  the  Act,  the  date,  names,  a^e,  condition,  and  rank  of  the 
parties,  their  residence  at  the  time  of  the  marriage,  and  the  names  and  rank 
of  their  fathers  ;  and  the  entries  are  to  be  signed  by  the  minister,  the  parties 
married,  and  two  witnesses  ;  by  sect.  33,  one  of  these  books,  when  filled,  is 
to  be  sent  to  the  superintendent  re^strar,  and  the  other  to  be  kept  by  the 
minister  with  the  re^sters  of  baptisms  and  burials.  As  to  proof  of  these 
registers  by  copies,  videpost,  p.  119. 

By  27  &  28  Vict.  c.  97,  all  burials  in  any  burial  ground  in  England  are 
to  be  registered.  By  sect.  5  these  registers  and  copies  thereof  may  be  used 
in  evidence  of  the  burials  entered  therein. 

A  burial  under  the  Burial  Laws  Amendment  Act,  1880,  43  &  44  Vict.  c. 
41,  is  by  sect.  10  to  be  certified  by  the  person  in  charge  thereof,  to  the 
person  who  is  bound  to  keep  the  register,  and  the  latter  is  to  enter  the 
ourial  therein. 

By  3  &  4  Vict.  c.  92,  certain  non-parochial  registers  of  births,  baptisms, 
deaths,  burials,  and  marria&es,  transferred  to  the  custody  of  the  Registrar- 
General,  are  made  admissible  in  evidence,  either  by  producing  tliem,  or  by 
certified  extracts  from  them,  after  previous  notice  to  the  opposite  party  of 
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the  intention  to  use  them.  And  by  21  &  22  Vict,  c  25,  numerous  other 
non-parochial  registers  and  records  of  births,  deaths,  baptisms,  burials,  and 
marriages  have  been  since  certified  to  be  faithful,  and  deposited  with  the 
registrar-general,  and  have  become  admissible  in  eWdence. 

ay  42  &  43  Vict.  c.  8,  s.  3,  where  by  lawful  authority  documents  such  as 
registers,  muster-rolls,  and  pay  lists  have  been  kept,  showing  deaths,  births, 
and  marriages  among  officers  and  soldiers,  and  these  or  certified  extracts 
thereof  have  been  transmitted  to  the  Registrar-General,  they  and  certified 
copies  thereof  shall  be  admissible  in  evidence  ;  but  (sects.  4,  6),  in  respect 
of  oirths,  deaths,  and  marriages  in  the  United  Kingdom,  only  in  respect  of 
those  which  occurred  prior  to  Ist  July,  1879. 

The  general  registration  of  births,  marriages,  and  deaths  is  regulated  by 
the  6  &  7  Will.  4,  c.  86,  explained  and  amended  by  the  1  Vict.  c.  22.  By 
these  acts  district  registrars  are  appointed,  whose  duties  are  independent  of 
those  belonging  to  the  parochial  clergy.  Regulations  are  made  for  the 
custody  of  Uie  register  books,  and  the  registrars  are  directed  to  learn  and 
register  the  particulars  required  to  be  registered  according  to  the  forms  in 
the  schedules  to  the  first  act.  These  particulars  comprise  in  the  case  of 
births,  the  time  of  birth,  name  (if  any),  and  sex,  the  names  of  the  parents, 
and  the  condition  of  the  father,  and  in  the  case  of  deaths,  the  age,  sex,  and 
condition  of  the  deceased  ;  and  by  1  Vict.  c.  22,  the  Registrar-General  may 
direct  the  place  of  birth  or  death  to  be  added  to  the  roister  of  those  facts, 
and  the  addition,  when  so  made,  shall  be  taken,  to  all  intents,  to  be  part  of 
the  entry  in  the  register. 

The  Stat.  6  &  7  Will.  4,  c.  86,  as  above  stated,  regulates  the  registration 
of  marriages  by  clergymen  of  the  Church  of  England,  and  it  also  regulates 
those  by  Quakers  and  Jews.  For  the  particulars  required  to  be  registered, 
ru2«  ante  J  p.  118. 

The  Act  6  &  7  Will.  4,  c.  85,  for  amending  the  law  of  marriage,  provides 
for  the  registration  of  marriages  aolemnised  under  that  Act,  and  is  also  incor- 
porated with  the  above  Act,  c.  86,  and  it,  by  sect.  44,  enacts  that  the  pix>- 
visions  of  the  Act,  c.  86,  supra,  relating  to  the  register  of  marriages,  or 
certified  copies  thereof,  shall  extend  to  marriages  unaer  the  Act,  c.  85. 

By  6  &  7  WilL  4,  c.  86,  s.  38,  it  is  provided  tnat  certified  copies  of  entries, 
purporting  to  be  sealed  with  the  seal  of  the  registrar-general's  office,  shall 
De  "  evidence  of  the  birth,  death,  or  marriage  to  which  the  same  relates 
without  any  further  or  other  proof  of  such  entry,  and  no  certified  copy 
purporting  to  be  given  in  the  said  office,  shall  be  of  any  force  or  effect, 
which  is  not  sealed  or  stamped  as  aforesaid.''  The  identity  of  the  part^ 
must  of  course  be  proved,  rarkinsonv.  Framcis,  15  Sim.  160.  As  to  this 
vide  ante,  p.  118.  &y  sect.  35  the  registrars,  as  also  all  rectors,  curates,  &c., 
are  bound  to  give  certified  copies  ;  it  is  not  expressly  provided  that  these 
latter  certificates  shall  be  evidence  without  further  verification.  It  has, 
however,  been  held  that  under  14  &  15  Vict.  c.  99,  s.  14,  cited  ante,  p.  96, 
certified  copies  of  parish  registers,  purporting  to  be  signed  by  A.  B.,  *' in- 
cumbent," or  "rector,"  or  "vicar,"  or  "  curate,"  without  specifying  the  parish 
over  against  the  name,  or  adding  "  of  the  above  parish,"  are  admissible 
without  verification  ;  for  it  will  oe  intended  that  the  incumbent,  &c.,  is 
incumbent  of  the  parish  named  in  the  certificate,  and  is  the  officer  intrusted 
with  the  custody  of  the  original  register.  Be  HaWs  Estate,  22  L.  J.,  Ch. 
177,  L.JJ.  So,  a  certificate  purporting  to  be  signed  by  the  registrar  having 
the  custody  of  the  original  register  is  admissible  on  its  mere  production. 
R,  v.  IVeaver,  L.  R.  2  C.  C.  85. 

As  these  acts  require  a  fuller  statement  to  be  entered  in  the  registers 
than  before,  the  question  arises  how  far  the  register  is  evidence  of  all  the 
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facts  stated  in  it;  as  to  the  time  and  place  of  birth,  a^e»  description,  &c.  It 
should  seem,  however,  that  such  particukrs  being  suppliea  by  private 
persons  only,  and  not  being  within  the  knowledge  of  the  registering  officer, 
are  not  admissible  as  evidence  of  them  against  third  persons,  merely  because 
they  are  officially  entered  on  the  recister  ;  Semh,  per  cur,  Huntley  v.  Donovan, 
15  Q.  B.  96.  And  accordingly  sucn  certificate  of  birth  is  evidence  of  the 
feet,  but  not  of  the  date  of  birth.  Re  JVintle,  L.  R,  9  Eq.  373.  M.  R  The 
judgment  in  R.  v.  Weaver,  ante,  p.  119,  proceeds  on  a  contrary  assumption,  but 
the  point  does  not  appear  to  have  been  noticed. 

Tlie  Births  and  Deaths  Registration  Act  1874  (37  &  38  Vict  c  88),  which 
is  (by  sect  52)  to  be  read  with  the  earlier  acts  relating  thereto,  contains 

Ssect  38)  restrictions  on  the  admissibility  of  these  registers  of  birtlis  and 
Leaths  in  evidence,  but  the  provisions  are  of  too  minute  a  character  to  be 
farther  noticed  here.  It  would  seem  from  this  section  that  the  entries  of 
other  registrars  besides  the  Begistrar-Qeneral  mav  be  evidence  under  certain 
limitations.  Thus  the  district  registrar's  certificate  is  evidence  of  death. 
See  TraUl  v.  KibbletvhiU,  10  Jur.  107,  Shadwell,  V.  C,  1847. 

The  registration  of  a  building  under  6  &  7  WilL  4,  c.  85,  for  the  solemn- 
isation of  marriages  under  that  Act,  may  be  proved  either  by  a  certified 
copy  under  14  &  15  Vict  c.  99,  s.  14,  a/nte,  p.  96,  or  by  an  examined  copy 
of  the  register.  R,  v.  Manwaring,  1  Dears.  &  B.  132 ;  26  L.  J.,  M.  G.  10. 
By  Stat  19  &  20  Vict  c  119,  s.  2^  everj  certified  copy  or  extract  sealed  or 
stamped  with  the  seal  of  the  General  Kegister  Office,  shall  be  received  as 
evidence  of  the  place  of  meeting  therein  mentioned  having  been,  at  the  time 
therein  stated,  auly  certified  and  registered  or  recorded  as  by  law  required, 
without  any  further  or  other  proof  of  the  same. 

Marriages  in  Scotland  and  IreUmd,]  The  Act  19  &  20  Vict  c.  96,  s.  1, 
invalidates  every  irregular  marriage  in  Scotland  contracted  after  31st  De- 
cember, 1856,  unless  one  of  the  parties  had  at  the  date  thereof  his  or  her 
usual  place  of  residence  there,  or  had  lived  in  Scotland  for  21  days  next 
precedmg  such  marriage.  By  sect  2,  the  registrar  of  the  parish  or  burgh  in 
which  an  irregular  marriage  has  been  contracted  after  the  said  day,  is,  upon 
receiving  a  certain  warrant  from  the  sheriff  or  sheriff-substitute,  granted  on 
the  joint  petition  of  the  parties,  to  enter  the  marriage  in  a  regjister,  and  a 
certified  copv  of  such  entry  siguc^i  by  the  registrar  is  to  be  received  in  evi- 
dence of  such  marriage,  and  of  such  residence  or  of  such  previous  living  21 
days  in  Scotland,  in  ul  courts  in  the  United  Kingdom  ana  dominions  tiiere- 
unto  belonging. 

The  Irim  Marriage  Act,  7  &  8  Vict  c.  81,  amended  by  and  incorporated 
with  26  &  27  Vict.  c.  27  ;  33  &  34  Vict.  c.  110,  Port  II.  ;  and  36  &  37  Vict 
c  16,  provides  for  the  registration  of  all  marriages  in  Ireland.  By  7  &  8 
Vict.  c.  81,  s.  71,  certified  copies  of  entries  are  given  at  the  register  office  in 
Dublin,  and  these  if  purporting  to  be  sealed  or  stamped  with  the  seal  of  the 
office,  are  made  evidence  of  the  marriase  to  which  they  relate  without  any 
farther  proof  of  such  entry  or  of  the  seal. 

Birthsj  deaths,  and  marriages  in  India  and  the  Colonies.]  Books  kept 
among  tne  archives  of  the  East  India  Company  before  the  transfer  of  their 
supreme  powers  to  the  crown,  being  copies  of  marriage  registers  kept  at 
each  presidencv,  and  transmitted  officially  to  the  company,  are  evidence  of 
marriages  in  India,  when  produced  from  the  proper  custody.  Ratcliff  v. 
Ratcliff,  1  Sw.  &  Tr.  467  ;  29  L.  J.,  P.  M.  &  A.  171.  So  similar  copies  of 
registers  of  baptism  in  India  are  adoiissible  in  evidence.     Qiuen^s  Proctor  v. 
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Fry,  4  P.  D.  230.  These  registers  are  deposited  at  the  offices  of  the  Secre- 
ta^  of  State  for  India. 

By  the  14  &  15  Vict  c.  40,  s.  11,  provision  was  made  for  the  registration 
of  the  marriages  of  persons  professing  the  Christian  I'eligion  m  India, 
solemnised  under  that  act  before  a  registrar,  and,  by  sect  12,  duplicates  of 
the  raster  were  directed  to  be  tranBinitted  to  the  secretary  to  the  govei-n- 
ment  m  the  presidency  or  place,  or  place  of  residence  of  the  registrai*,  to  be 
kept  by  him ;  and  in  certain  instances  these  duplicates  were  to  be  tiuns- 
mitted  to  the  Registrar-General  of  births,  &c.,  in  England.  Sect  21  enacted, 
that  the  act  was  not  to  affect  marriages  solemnised  in  India  by  persons  in 
holy  orders,  nor  Scotch  marriages  there  legalised  by  stat  58  Geo.  3,  c.  84, 
nor  other  legal  marriages  there ;  and  the  Governor-General  was  empowered 
to  make  laws  for  the  registration  of  such  mariiages  ;  and  to  provide  for  the 
transmission  of  duplicates  to  the  Registrar-General  of  births,  &c.,  in  England. 
Sect.  22  provided  that  certified  copies  of  the  certificates  delivered  under  this 
act  to  the  Registrar-General,  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  General  Register  Office,  should  be  received  as  evidence  of  the 
marriage  to  which  they  relate,  without  further  proof  of  such  certificate,  or 
of  any  entry  therein.  This  act  was  repealed  by  the  Stat  Law  Rev.  Act, 
1875,  with  the  proviso  that  such  repeal  shall  not  affect  "  the  proof  of  any 
past  act  or  thing."    The^e  marriages  are  now  regulated  by  Indian  Acts. 

By  stat.  42  &  43  Vict  c.  8,  registers  kept  under  Queen's  i*egulations  of 
l)irths,  deaths,  and  marriages  occurring  out  of  the  United  Kingdom,  among 
British  officers  and  soldiers,  are  to  be  transmitted  to  the  Registrar-General, 
and  tiled  or  copied  in  the  **  Army  Register  Books,*'  which  is  to  be  deemed 
a  certified  copy  of  the  register  boc^  within  the  meaning  of  the  Regis- 
tration Acts. 

In  Australia,  Canada,  Nova  Scotia,  the  West  Indies,  and  other  of  the 
British  colonies,  acts  of  parliament  are  in  force  for  the  registration  of  births, 
inarriages,  and  deaths,  and  where  such  is  the  case  the  registers  may  be  used 
in  evidence. 

Births,  deaths^  and  marriages  at  sea.]  By  17  &  18  Vict  c.  104,  s.  282,  the 
masters  of  ships  for  which  official  log-books  were  required  were  to  enter 
therein  births,  marriages  and  deaths  talung  place  on  board,  and,  by  sect  285, 
these  entries  are  to  be  received  in  evidence  in  any  proceeding  in  any  court 
of  justice,  saving  all  just  exceptions  ;  vide  post,  pp.  122,  123.  The  Births 
and  Deaths  Registration  Act,  1874  (37  &  38  vict.  c.  88),  bv  sect.  54,  repeals 
17  t&  18  Vict  c.  104,  &  282,  so  far  as  relates  to  entries  to  births  and  deaths, 
and  by  sect  37,  provides  for  the  record  of  births  and  deaths  hap})ening 
on  board  ship.  A  return  is  to  be  made  of  such  record  to  the  Registrar- 
General  of  Shipping  and  Seamen,  who  (sub-sect  5)  is  to  send  a  certified 
copy  of  such  return  to  the  Reg;iBtrar-General  of  Births  and  Deaths.  By 
auD-sect.  7,  the  copy  is  to  be  filed  or  copied  in  "  a  marine  Register-book, 
which  is  to  be  deemed  to  be  a  certified  copy  of  a  register-book  within  the 
meaning  of  the  Registration  Acts. 

BirOiSy  deatlis,  and  marriages  abroad.]  Foreign  registers  of  births,  mar- 
riages, and  deaths  would  seem  to  be  admissible,  if  proved  to  have  been 
prepared  under  official  authority.  In  Abbott  v.  Abbott^  29  L.  J.  P.  M.  &  A. 
57,  a  certificate  copied  from  a  register  made  by  the  curi  of  a  parish  in  Chili, 
under  public  authority,  was  received.  In  this  case  the  certificate  was 
signed  by  llie  cure,  whose  signature  and  character  were  verified  by  the  cer- 
tificate of  a  notary  public,  whose  character  was  further  certified  by  the  cer- 
tificate of  three  other  notaries  public,  their  character  being  in  turn  verified 
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by  the  Minister  for  Foreign  Affairs  for  Chili,  ^nd  this  again  by  the  British 
consul  there.  Registers  of  births,  baptisms,  marriages,  and  burials  of 
British  subjects  beyond  seas,  which  have  been  transmitted  from  different 
British  embassies  and  factories  on  the  continent  of  Europe  and  elsewhere, 
are  now  placed  in  the  registry  of  the  Consistory  Court  of  London.  By 
12  &  13  Vict.  c.  68,  British  consuls  authorised  to  act  for  this  country 
abroad  may  be  empowered  by  a  Secretary  of  State  to  grant  licences  for,  and 
to  solemnize  mamages  where  both  or  one  of  the  parties  are  British  subjects ; 
and  by  sects.  11,  12,  they  are  directed  to  make  entries  of  these  marriages 
in  a  register  book,  copies  of  which  are  to  be  forwarded  to  the  Secretary  of 
State,  and  by  him  transmitted  to  the  Registrar-General.  Sect.  18  provides, 
that  this  Act  shall  be  taken  as  part  of  the  Act  6  &  7  Will.  4,  c.  86,  ante^ 
pp.  118,  119,  and  that  eveiy  consul  shall  be  deemed  a  registrar  under  that 
Act,  and  the  provisions  of  that  Act  shall  relate  to  consuls  and  the  registers 
of  marriages  under  this  Act  and  certified  copies  thereofl 

By  the  Consular  Marriages  Act,  1868  (31  &  32  Vict.  c.  61),  b.  3,  every 

Serson  acting  or  legally  authorized  to  act  in  the  place  of  a  British  consul, 
uly  authorized  to  solemnize  marriages,  shall  be  deemed  a  British  consul 
duly  authorized  for  all  the  purposes  of  the  Act,  12  &  13  Vict.  c.  68,   «ti|>ra. 
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By  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict  c.  104),  various  pro- 
visions are  made  for  the  easier  proof  of  documents  relating  to  such  shippmg. 
Thus  all  documents  purporting  to  be  issued  or  written  by  direction  of  the 
Board  of  Trade,  and  to  De  sealed  with  the  seal  of  the  Board  or  signed  by 
one  of  the  secretaries  or  assistant  secretaries  of  such  Board,  shall  be  received 
in  evidence  and  deemed  to  be  so  issued  or  written  without  further  proof, 
unless  the  contrary  be  shown.    Sect.  7. 

The  Board  issues  forms  of  books,  instruments,  and  papers  required  by 
the  Act  and  sealed  with  its  seal ;  and  none  *'  unless  made  in  such  form  shall 
be  admissible  in  evidence  in  any  civil  proceeding  on  the  part  of  any  owner 
or  master  of  any  ship.*'  A  form  purporting  to  have  been  bo  issued,  and 
bearing  the  seal  is  to  be  taken  primd  facie  as  in  the  form  required.    Sect.  8. 

Every  register  or  declaration  made  in  pursuance  of  Part  II.  of  the  Act, 
in  respect  of  a  British  ship,  may  be  proved  either  by  production  of  the 
original,  or  by  an  examined  copy,  or  by  a  copy  purporting  to  be  certified 
under  the  hand  of  the  registrar  or  person  in  charge  of  the  original ;  and 
every  such  register  or  copy,  and  every  certificate  of  registry  of  a  British 
ship,  puiT>orting  to  be  signed  by  the  registrar  or  proper  officer,  shall  be 
received  m  evidence,  as  primd  facie  proof  of  all  the  matters  contained  or 
recited  in  the  register,  when  the  register  or  copy  is  produced,  and  of  all 
matters  contained  in  or  endorsed  on  such  certificate  of  registry,  and  pur- 
porting to  be  authenticated  by  the  signature  of  a  registrar,  when  such  certi- 
ficate is  produced.  Sect.  107.  The  several  particulars  to  be  declared, 
registered^  or  certified,  are  fully  specified  in  the  Act. 

Sect.  280  requires  official  log-books  to  be  kept  in  a  prescribed  form,  con- 
taining ceilain  entries,  and  by  sect.  285  all  entries  so  made  in  such  logs, 
shall  be  received  in  evidence  in  any  court  subject  to  all  just  exceptions. 
See  The  Henry  Coxon,  3  P.  D.  156,  cited  ante,  p.  69.  The  entry  therein  of 
births,  marriages,  and  deaths,  was  provided  for  by  sect.  282,  but  births  and 
deaths  are  now  registered  under  37  &  38  Vict.  c.  88,  s.  37,  vide  ante^ 
p.  121. 

The  saving  in  sects.  282,  285,  leaves  open  the  question  of  the  admissi- 
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Wiity  of  such  entries  as  evidence  of  the  fact  entered.  It  would  seem  too 
that  the  book  must  be  proved  to  be  the  official  log-book  so  kept  under 
the  Act. 

Sect.  107  of  17  &  18  Vict.  c.  1()4,  auYe,  p.  122,  corresponded  almost  verbatini 
with  the  provisions  of  sect.  12,  of  Lord  Brougham's  Evidence  Act  (14  &  15 
Vict.  c.  99),  vide  ante^  pp.  95,  et  seq, ;  this  latter  section  was  repealed  by 
the  Stat.  Law  Rev.  Act,  1875. 

By  the  Merchant  Shipping  Act  Amendment  Act,  1855  M8  &  19  Vict, 
c.  91),  8.  16,  the  copy  or  transcript  of  the  register  kept  by  tne  chief  regis- 
trar in  London,  or  by  the  Registrar-General  of  Shipping  and  (see  35  &  36 
Vict.  c.  73,  8.  4^  Seamen,  is  to  **  have  the  same  effect  to  all  intents  and  pur- 
poses as  the  original  register. '' 

In  R.  V.  Castro,  Q.  B.  trial  at  bar,  28  Nov.  1873,  ex  relatuyne  editoris, 
crew  lists  of  vessels  which  had  cleared  from  the  custom-house  at  New  Vork 
were  allowed  to  be  proved  by  examined  copies,  without  accounting  for  the 
non-production  of  the  originals,  vide  ante,  p.  98. 
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Fixing  the  common  seal  is  tantamount  to  delivery.  Com.  Dig.  Fait 
(A.  3).  The  seal  must  be  proved  by  some  one  who  knows  it,  but  it  is  not 
necessary  to  call  a  witness  who  saw  it  affixed.  Moises  v.  Thornton,  8  T.  R. 
307  ;  Brounker  v.  Atkyns,  Skinn.  2.  Some  corporation  seals,  as  that  of 
London,  require  no  proof.  Doe  d.  Woodmass  v.  Mason,  1  Esp.  53.  Not  so 
the  seal  of  tne  Bank  of  England  ;  Semb,  Doed.  Bank  of  England  v.  Chambers, 

4  Ad.  &  E.  410 ;  nor  the  seal  of  any  other  corporation,  imless  it  be  made  to 
prove  itself  by  some  statute,  or  be  made  admissible  by  the  Act  8  &  9  Vict. 
c.  113,  s.  1,  ante,  p.  94. 

If  the  seal  of  a  corporation  is  attached  to  an  instrument,  it  will  be  pre- 
Bumed,  as  against  them,  to  have  been  regularly  attached,  and  it  lies  on  them 
to  give  strict  proof  to  the  contrary,  so  as  to  exclude  such  presumption. 
Clarke  v.  Imperial  Gas  Co,,  4  B.  &  Ad.  315.  The  presumption  may,  however, 
be  rebutted  by  evidence.  Avion,,  12  Mod.  423.  The  irregularity,  when  a 
defence  might  formerly  have  been  shown  under  non  est  factum ;  HiU  v. 
Manchester  Waterworks  Co.,  5  B.  &  Ad.  866  ;  B,  British  Bank  v.  Turquand, 

5  E.  &  B.  256  ;  D'Arcy  v.  Tamar,  etc.,  Bij,  Co.,  L.  R.,  2  Ex.  158.  But  it 
would  now  seem  necessary  to  plead  it  specially,  as  the  objection  would  be 
likely  to  take  the  plaintiff  by  surprise.  See  Rules  1883,  0.  xix.,  r.  15,  ante, 
p.  72.  A  person  who  manages  the  affairs  of  a  trading  corporation  must  of 
necessity  have  power  to  use  the  corporate  seal  for  those  acts  ne  is  authorized 
to  perform.  Ex  pte.  Contract  Corporation,  L.  R.,  3  Ch.  105, 116.  As  to  the 
power  of  de  facto  directors  to  bind  their  company,  see  In  re  County  Life 
Assurance  Co.,  L.  R.,  5  Ch.  288.  It  is  not  settled  whether  such  a  deed 
proves  itself  after  thirty  years.  B,  v.  Bathwick,  2  B.  &  Ad.  639.  Lapse  of 
time  does  not  increase  the  difficulty  of  provini;  a  corporation  seal,  which  is 
one,  but  not  the  only,  reason  for  dispensinj'  with  proof. 

As  to  proof  where  the  deed  is  attested,  via0p<w^,  p.  124 ;  and  as  to  what  con- 
stitutes attestation,  vide  post,  p.  126.  The  name  of  a  corporation  as  stated  in  a 
deed  must  be  the  same  in  substance  with  the  true  name,  but  need  not  be  the 
same  in  words  or  syllables.  R.  v,  Haughley,  4  B.  &  Ad.  650,  citing  Lynn*s 
{Mayor  of)  Case,  10  Rep.  124 ;  Croydon  Hospital  v.  Farley,  6  Taunt.  467. 
And  where  a  municipal  corporation  who.  under  21  &  22  Vict.  c.  98,  s.  24, 
were  also  the  local  board  of  health,  entered  into  a  contract  under  seal  as  such 
local  board,  the  corporation  were  held  to  be  bound;  Andrexcs  y.  Byde, 
Mayor,  d:c.,  of,  L.  R.^  9  Ex.  302. 
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Where  a  question  arises  as  to  tlie  effect  of  two  deeds  I'elating  to  the  sauie 
subject-Diatter,  both  executed  on  the  same  day,  it  must  be  proved  which  was 
in  fact  executed  first ;  but  if  there  is  anything  in  the  dee<ls  themselves  to. 
show  an  intention  either  that  tliey  shall  take  effect  tmri  vassuy  or  even  that 
the  later  deed  shall  take  effect  in  priority  to  the  earlier,  tlien  the  Court  will 
presume  that  the  deeds  wei'e  executed  in  such  order  as  to  give  effect  to  that 
intention.     Gartmie  v.  SilksUnie  db  Dodicortli  Coal  cfc  Iron  Co.,  21  Ch.  D.  761. 
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Attesting  witness,  wJien  to  he  calleii.]  It  was  long  a  settled  rule  that 
wherever  a  deed  or  other  instnunent  is  subscribed  by  attesting  w^itnesses, 
one  of  them  at  least  must  be  called  to  prove  the  execution  ;  and  it  was  held 
that  such  testimony  could  not  be  dispensed  with,  though  the  defendant  had 
admitted  the  execution  in  his  answer  to  a  bill  in  Chancery.  Gall  v.  Dunning, 
4  East,  53.  Thus  a  notice  to  quit  {Doe  d.  Sykes  v.  Dumford,  ^  M.  &  S.  62^ 
or  a  warrant  to  distrain  (Higgs  v.  Dixon,  2  Stark.  180),  if  attested,  coula 
only  be  proved  by  calling  the  attesting  witnesses.  This  rule  was  considered 
of  indispensable  obligation,  and  to  be  "  bo  inflexible,  clear,  and  universal,  as 
not  to  be  set  aside  oy  any  reasoning,  however  cogenf  Hence,  although 
Slatterie  v.  Podey,  6  M.  &  W.  664,  had  decided  that  an  admission  by  a  party 
was  primary  evidence  against  him  of  any  document  and  its  contents,  and 
although  the  stat.  14  &  15  Vict.  c.  99,  h.  2,  had  provided  that  parties  to  a 
suit  were  com})etent  and  compellable  to  give  evidence  in  it,  yet  it  was  ruled 
in  JHiyman  v.  Garth  (8  Exch.  803  ;  22  L.  J.,  Ex.  316),  that  the  plaintiff 
can  neither  prove  the  execution  of  an  attested  deed  by  the  testimony  in  open 
court  of  the  defendant  who  executed  it,  nor  examine  such  defendant  as  to 
the  contents  of  it.  The  law  has  now  been  partially  amended  b}-  the  C.  L.  P. 
Act,  1854,  s.  26,  whidi  enacts,  that  '*  it  shall  not  be  necessary  to  prove  by 
the  attesting  witness  any  instrument  to  the  validity  of  which  attestation  is 
not  requisite  ;  and  such  instrument  may  be  proved  by  admission  or  other- 
wise, as  if  there  had  been  no  attesting  witness  thereto."  But  as  there  are 
many  instruments  to  which  attestation  is  essential,  as  wills,  instruments  imder 
powers,  bills  of  sale,  &c.,it  is  still  necessary  to  retain  many  of  the  old  decisions 
on  the  subject,  although  even  in  these  cases  the  necessity  for  calling  the  attest- 
ing witnesses  only  arises  where  it  is  necessary  to  prove  the  instrument,  for 
the  parties  against  whom  any  of  these  instruments  requiring  attestation  are 
sought  to  be  used  may  waive  the  necessity  for  calling  the  attesting  witness 
by  admissions.  Thus,  if  in  the  course  of  the  proce^ings  in  the  cause,  the 
party  voluntarily  admits  the  execution,  or  if  by  his  pleadiims  he  does  jiot 
require  the  execution  to  be  proved,  there  is  no  necessity  for  calling  the 
attesting  witness.  But  where  proof  has  to  be  given  of  attestation,  the 
necessity  for  calling  the  attesting  witness  cannot  be  avoided  by  putting  the 
party  to  the  deed,  and  against  whom  it  is  sought  to  be  used,  into  the 
witness-box,  and  extracting  an  admission  of  the  execution  from  him  ; 
JVTiyman  v.  Garth,  supra. 

Where  the  attesting  witness  is  dead  (Anon,,  12  Mod.  607),  or  insane 
(Currie  r.  Child,  3  Cump.  283),  or  infiunous  {Jones  v.  Mason,  2  Stra.  833), 
or  absent  in  a  foreign  country,  or  not  amenable  to  the  process  of  the  superior 
courts  (Prince  v.  Blackburn,  2  East,  252),  although  he  might  have  been 
examined  on  interrogatories  (Gluhb  v.  Edwards,  2  M.  &  Rob.  300),  or  where 
he  cannot  be  found  after  diligent  inquiry  (Spooner  v.  Payne,  4  C.  B.  328  ; 
Cunlife  V.  Sefton,  2  East,  183) ; — evidence  of  the  witness's  handwriting  has 
always  been  admi.<j«ible.    A  subscribing  witness,  who  has  become  blind. 
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oaght  nevertheless  to  be  called  in  order  to  learn  from  him  anything'  material 
that  passed  at  the  execution.  Crank  v.  Frithy  2  M.  &  Bob.  262,  per  Loi'd 
Abinger,  C.  B.  Accord,  Rees  v.  WilHams,  1  De  O.  &  Sm.  314.  In  Ptdkr  v. 
Paigty  1  M.  &  Rob.  258,  Park,  J.,  admitted  proof  of  the  handwriting  of  a 
blind  witness  (bnt  with  some  expression  of  doubt),  on  tlie  authority  of  IVood 
V.  Drury,  1  Ld.  Raym.  734  ;  but  that  case  is  ooHCurely  reported,  and  if  it 
be  an  authority  for  the  proposition,  it  also  shows  that  it  would  be  sufficient 
to  prove  his  handwriting,  though  there  be  another  attesting  witness  who 
mij^ht  have  been  called,  which  is  not  ihe  present  practice  ;  vide  pott,  p.  126. 
It  is  not  sufficient  ground  for  admitting  evidence  of  the  witness's  hand- 
writing that  he  is  unable  to  attend  from  illness,  and  lies  without  hope  of 
recovery.  Harrismt  v.  Blades^  3  Camp.  457.  The  party  interested  in  hiH 
testimony  must,  in  such  a  case,  get  a  judge's  order  to  examine  him  out  of 
court. 

With  regard  to  the  inquiry  necessary  to  let  in  such  evidence,  it  has  been 
held  that  an  inquiry  after  an  attesting  witness  to  a  bond  at  the  residence  of 
the  obUgOT  and  obligee  is  sufficient  Cunliffe  v.  Sefton,  ante,  p.  124.  So, 
diligent  inauiry  at  the  witness's  usual  place  of  residence,  and  information 
there  and  rrom  the  witness's  father  that  he  had  absconded  to  avoid  his 
creditors.  Groiby  v.  Percy,  1  Taunt.  364  ;  Accord.  FcUmonthy  El.  of,  v. 
Potter ts,  9  M.  &  W.  469.  So,  inquiry  after  the  witness  at  the  Admiralty, 
where  it  appeared  by  the  last  rep()rt  that  he  was  serving  on  board  a  ship  in 
the  navy  ;  Parker  v.  Hoskins,  2  Taunt.  223  ;  or  proof  that  the  witness  went 
abroad  20  years  ago,  and  has  not  been  heard  of  since.  Doe  d.  Johns&ii  v. 
Johnson,  1  Phill.  Ev.  474,  n.  A  witness  who  was  defendant's  clerk,  being 
Bub]Hcnaed,  said  he  would  not  attend,  and  the  trial  was  twice  put  off  in  con- 
quence  of  his  absence  ;  search  was  then  made  at  the  defendant's  liouse,  and 
in  the  neighbourhood,  and  upon  information  at  the  defendant*s  that  the 
witness  was  j^one  to  Margate,  inquiry  was  made  there  without  success  :  held 
that,  under  uiet^  circum-^tances,  evidence  of  his  handwriting  was  admissible. 
Burt  V.  Walker,  4  B.  &  A.  697  ;  Spooner  v.  Payne,  ante,  p.  124.  Where 
diligent  inquiry  had  been  made  without  success  for  a  witness,  proof  of  his 
handwriting  was  admitted,  although  it  appeared  that  a  letter  from  him, 
conceaUng  his  retreat,  had  been  received  before  the  trial.  Morgan  v. 
Morgan,  9  Bing.  359.  So,  where  an  attorney's  clerk  was  witness,  and  the 
attorney  could  give  no  account  of  him ;  although  afterwards  at  the  trial 
he  recollected  wnere  he  might  perhaps  be  beam  of.  Miller  v.  Miller,  2 
N.  C.  76. 

The  sufficiency  of  the  inquiry  is  for  the  determination  of  the  judge,  who 
will  found  his  opinion  on  tne  nature  and  circumstances  of  each  case.  It 
therefore  seems  of  little  importance  to  collect  all  the  cases  that  have  been 
decided  upon  this  point.  When  the  court  is  satisfied  that  due  diligence  has 
been  used  to  find  the  witness,  then  it  is  sufficient  to  prove  his  handwriting 
without  proving  the  handwriting  of  the  party,  unless  with  a  ^new  to  establish 
his  identity.  Nelsm  v.  WhiUall,  1  B.  &  A.  19  ;  Gough  v.  Cecil,  C.  B.,  T.  T. 
24  Geo.  3  ;  M.  S.,  cited,  Selw.  N.  P.,  13th  ed.  494. 

Where  the  name  of  a  fictitious  person  is  inserted  as  witness ;  Fasset  v. 
Brown,  Peake,  23  ;  or  where  the  suoscribing  witness  denies  any  knowledge 
of  the  execution  ;  Talbot  v.  Hodson,  7  Taunt.  251  (overruling  Phipps  v. 
Parker,  1  Camp.  412)  ;  Fitzgerald  v.  Elsee,  2  Camp.  635  ;  Boxer  v.  Kaheth, 
Gbw,  175  ;  or  gives  evidence  that  the  document  was  not  duly  executed  ; 
Bowman  v.  Hodgson,  L.  R.,  1  P.  &  M.  362  ;  or  where  the  attesting  witness 
subscribes  his  name  without  the  knowledge  or  consent  of  the  parties ; 
M*Craw  v.  Gentry,  3  Camp.  232 ; — in  these  cases  it  becomes  necessary  to 
prove  the  instrument  by  calling  some  one  acquainted  with  the  liandwriting 
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of  the  person  executing  it,  or  who  was  present  at  the  time  of  execution  ;  or 
by  the  admission  of  the  party. 

Where  there  ai'e  two  attesting  witnesses,  and  one  of  them  is  incompetent 
or  his  evidence  cannot  be  obtained,  the  other  witness  must  be  called  ;  and 
evidence  of  the  handwriting  of  the  absent  witness  will  not  be  sufficient. 
Adm.  in  Cunliffe  v.  Sefton^  2  £a8t,  183.  But  where  a  bond  is  attested  by  two 
witnesses,  and  one  of  them  is  dead,  and  the  other  beyond  the  i*each  of  the 
process  of  the  court,  proof  of  the  handwriting  of  either  seems  to  be  sufficient ; 
Adam  v.  Kerr^  1  B.  &  P.  360. 

It  will  not  be  assumed  that  a  name  subscribed  to  an  instrument  is  neces- 
sarily that  of  an  attesting  witness  ;  thiis  where  a  deed  purported  to  be 
"  sealed  by  order  of  the  Governor  and  Company  of  the  Bank,  J.  Knight, 
SecretaiT.  It  was  held  unnecessary  to  call  J.  Knight ;  Doe  d.  Bank  of 
England  \.  Chamherfi,  4  Ad.  &  E.  410  ;  and  where  the  seal  of  a  company 
was  affixed  to  a  deed,  and  two  directors  signed  their  names  in  the  following 
form  : — "  Seal  of  the  said  Company  affix^  at  the  board  meeting  this  [daUj, 
in  the  presence  of  0.,  Chaimmn,  C,  Director,  (Countersigned)  D.,  Sec, 
pro  tem,^ — It  was  held  that  the  signatures  of  0.  and  C.  formed  part  of  the 
execution  of  the  deed,  and  that  they  were  not  attesting  witnesses  ;  Deffell  v. 
WhiU,  L.  B.,  2  C.  P.  144 ;  following  Shmrs  v.  Jacob,  L.  R.,  1  C.  P.  513  ; 
see  also  Dunn  v.  Dunn,  L.  R.,  1  P.  &  M.  277.  The  attorney  who  attested 
the  petition  of  an  insolvent  under  5  &  6  Vict  c.  116,  was  held  not  such  a 
witness  as  need  be  called  to  prove  it.  Bailey  v.  Btdwell,  13  M.  &  W.  73. 
But  this  decision  has  been  considered  to  proceed  on  the  ground  that  the 
petition  had  been  acted  upon  by  the  court  below  and  authenticated  by  its 
seal,  and  was  put  in  only  to  prove  the  fact  of  a  petition  presented ;  and 
where  ihe  scheaule  of  the  insolvent  is  used  to  show  an  admission  by  him, 
the  attorney  who  attested  the  insolvent's  signature  must  be  called.  Slreeter 
V.  Bariletty  5  C.  B.  562.  In  Bailey  v.  BidiceU,  mpra,  it  was  considered  that 
where  a  mere  rule  of  practice  of  the  court  required  an  attesting  witness,  he 
need  not  be  called.  Slreeter  v.  Bartlett,  9upra,  is  contra  on  this  point.  It 
will  therefore  still  be  a  Question  whether,  in  such  a  case,  the  C.  L.  P.  Act, 
1854,  s.  26  {ante,  p.  124),  oispeiises  with  calling  the  attesting  witness.  Non- 
compliance with  the  rule  may  make  the  instrument  irregular  without 
making  it  'Mnvalid."  The  witness  must  still  be  called  if  attestation  is 
requisite  to  its  **  validity." 

Where  an  attested  agreement  was  indorsed  with  subsequent  variations, 
and  the  plaintiff  sued  on  it  as  altered,  it  waa  held  enough  to  prove  the 
execution  of  the  indorsement,  for  it  formed  a  new  agreement  incorporating 
the  old  one  and  dispensing  with  the  necessity  of  any  other  proof  of  it. 
FuHimmigere  Co.  v.  IHmsdaU,  6  C.  B.  896 ;  12  C.  B.  667 ;  22  L.  J.,  C.  P.  44  ; 
Ex.  Ch. 

Execution,  how  proved,^  Where  attestation  is  necessary  to  the  validity 
of  a  writing,  the  form  ana  nature  of  it  must  depend  on  the  provision  of  the 
law  or  other  authority  which  has  made  it  necessary.  Unless  it  Ije  otherwise 
provided,  in  att^tins  a  deed,  it  is  not  necessary  that  the  witness  should  see 
the  party  sign  or  seal ;  if  he  sees  him  deliver  it  already  signed  and  sealed, 
or  sealed  omy  whei'e  signature  is  unnecessary,  it  will  be  sufficient  Thus 
proof  by  the  witness  that  he  was  not  present  when  the  deed  was  executed, 
but  was  afterwards  requested  by  one  of  several  parties  to  sign  the  attestation, 
is  sufficient  evidence  of  the  execution  by  such  party;  Grellier  v.  Neale, 
Peake,  146  ;  and  witnesses  may  be  called  to  prove  the  handwriting  of  the 
remaining  parties,  as  to  whom  the  deed  must  be  considered  as  unattested ; 
and  sealing  and  delivery  may  be  presumed.   Ibid,    It  is  not  necessary  for 
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the  attesting  witness  to  be  able  to  say  whether  certain  blanks  in  the  deed 
were  filled  up  at  the  time  of  execution,  lor  this  will  be  presumed ;  and  the  wit- 
ness generally  sees  nothing  but  the  delivery.  ETigland  v.  Roper,  1  Stark.  304. 
See  Doe  d.  Tatum  v.  Catomore,  16  Q.  B.  745 ;  20  L.  J.,  Q.  B.  364.  Where  a  bond 
was  executed  by  the  defendant,  and  attested  by  a  witness  in  one  room  and 
was  then  taken  in  an  adjoining  room  and  at  the  request  of  the  defendant's 
attorney,  and  in  the  defendant's  hearing,  was  attested  by  another  witness 
who  knew  the  defendant's  handwriting,  it  was  held  that  the  execution 
might  be  proved  by  the  latter  witness,  the  whole  being  considered  as  erne 
transaction.  Parke  v,  Mears^  2  B.  &P.  217  ;  and  see  Ation.,  Arch.  PL  &  Ev., 
1st  ed.  378.  In  proving  the  execution  of  a  deed,  the  attesting  witness  fre- 
quently states  that  he  does  not  recollect  the  fact  of  the  deed  being  executed 
in  his  presence,  but  that,  seeing  his  own  signature  to  it,  he  has  no  doubt  that 
he  saw  it  executed;  this  has  always  been  received  as  sufficient  proof  of 
the  execution.  Per  Bayley,  J.,  Maugham  v.  Hubbard,  8  B.  &  C.  16 ;  per 
Taunton,  J.,  JR.  v.  S,  Martinis,  Leicester,  2  Ad.  &  E.  213.  As  to  the  priority 
of  two  deeds  executed  on  the  same  day,  vide  ante,  p.  124.  The  grantee  under 
a  deed  is  not  competent  to  attest  the  execution  thereof  by  the  grantor.  Seal 
v.  Claridge,  7  Q.  R  D.  517  C.  A. 

Identity  of  person  signing,  dbc]    Some  evidence  of  the  identity  of  the 
party  to  the  instrimient  must  be  given,  though  very  slight  evidence  will  be 
sufficient    Where  the  proof  of  the  acceptance  of  a  bill  was  simply  the 
handwriting  of  the  attesting  witness  on  an  acceptance,  some  evidence  of  the 
identity  of  the  defendant  and  the  person  whose  acceptance  is  thus  proved, 
was  held  necessary;  Whildoche  v.  Mitsgrove,  1  Or,  &  M.  511;  and  it  has 
been  thought  not  sufficient  merely  to  prove  that  a  person  calling  himself 
by  the  same  name  (which  was  common  in  the  neighbourhood  wliere  the 
witness  saw  the  signature  put),  accepted  the  bill ;  Jones  v.  Jones,  9  M.  &  W. 
75.     Where  the  witness  to  a  bond  stated  that  he  saw  it  executed  by  a 
person  who  was  introduced  under  the  name  of  Hawkshaw  (the  name  of  the 
defendant),  but  could   not   identify   him,  the   plaintiff   was  non-suited. 
Parkins  v.  Hawkshaw,  2  Stark.  239 ;  Middleton  v.  Sandford,  4  Camp.  34. 
But  where  the  attestation  states  the  residence  of  the  party,  proof  that  the 
party  sued  resided  there  would  be  prim&  facii  evidence  of  identity.    See 
fVhvtelocke  v.  Musgrove,  and  Jones  v.  Jones,  supra;  per  cur.    Thus  where  the 
acceptor  was  described  as  *'  C.  B.  Crawford,  East  India  House/'  proof  that 
the  signature  was  that  of  a  person  of  the  same  name,  a  clerk  of  the  East 
India  House,  was  held  to  be  primd  facie  evidence  of  identity ;  Greenshields 
V.  Crawford,  9  M.  &  W.  314 ;  and  in  Roden  v.  Ryde,  and  Seicell  v.  Evans, 
4  Q.  B.  626,  it  was  held  that,  unless  the  name  is  so  common  as  to  neutralize 
the  inference  of  identity,  or  other  facts  appear  to  raise  a  doubt,  identity  of 
name  is  primd  facie  enough  to  charge  tne  defendant.     Accord.  Hamher 
v.  Roberts,  7  C.  B.  861.     See  further,  Birt  v.  Barlow,  and  Hubbard  v.  Lees, 
cited,  ante,  p.  118.     That  the  defendant  had  spoken  of  the  contents  of  the 
deed  is  evidence  of  identity.    Doe  d.  Wheeldjon  v.  Paul,  3  C.  &  P.  6 1 3.    Where 
a  note  was  made  payable  to  J.  H.  and  indorsed  by  a  person  so  named,  and 
there  were  two  persons,  father  and  son,  named  J.  H.,  it  will  be  presumed 
that  the  son  was  the  payee,  if  the  son  indorsed  it ;  Stebbing  v.  Spicer,  8  C.  B. 
827.     In  an  action  by  an  indorsee  against  the  acceptor  of  a  oill,  whereof 
S.  was  the  payee,  the  plaintiff  proved  that  a  person  calling  himself  S.  came 
to  the  plaintiff's  residence  with  tlie  bill  in  question  and  a  letter  of  intro- 
duction, proved  to  be  genuine,  wliich  was  expressed  to  be  given  to  a  person 
introduc^  to  the  writer  as  S.,  and  also  another  bill  drawn  by  the  writer 
of  that  letter.    The  bearer  of  these  documents,  after  remaining  some  days 
at  the  plaintiff's  residence,  indorsed  to  him  the  bill  in  question.    This  was 
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held  to  h^jprimu  facu  evidence  of  the  identity  of  this  person  with  S. ; 
BuUceley  v.  Butler,  2  B.  &  C.  434. 

Sealing  and  Delivery.]  The  sealing  of  the  deed  need  not  take  place  in  the 
presence  of  the  witness;  it  is  sufficient  if  the  party  acknowledges  an 
impression  already  made.  Where  one  partner  in  the  presence  of  nis  co- 
partner executed  a  deed  for  both,  but  there  was  only  one  seal,  and  it  did 
not  appear  whether  the  seal  had  been  put  twice  upon  the  wax,  it  was  held 
sufficient ;  for  that  no  particular  mode  of  delivery  was  requisite,  and  it  was 
enoudi  if  a  party  executing  a  deed  treated  it  as  his  own.  Ball  v.  DunsterviUey 
4  T.  R.  313.  But  where  a  deed  is  executed  under  the  authority  of  a  power 
requiring  it  to  be  under  the  hands  and  seals  of  the  parties,  the  parties  must 
use  separate  seals.  Thus,  by  stat.  8  &  9  Will.  3,  c.  30,  certificates  were 
required  to  be  under  the  hands  aud  seals  of  the  overseers  and  churchwardens ; 
it  was  held  that  a  certificate  sigtied  by  twb  churchwardens  and  one  overseer, 
but  bearing  two  seals  only,  was  not  a  valid  certificate.  R.  v.  Austrey^  6  M.  & 
S.  319.  The  circumstance  of  a  party  writing  his  name  opposite  to  tne  seal  on 
an  instrument  which  purports  to  be  sealed  and  delivered  by  him,  is  evidence 
of  a  sealing  and  delivery  to  go  to  a  jury.  Talbot  v.  Hodson,  7  Taunt.  261, 
So,  where  the  defendant  delivers  to  the  plaintiff  a  deed  signed  and  sealed 
and  expressed  to  1)e  signed,  sealed,  and  delivered,  it  will  be  taken  as  against 
the  defendant  that  it  nas  been  also  delivered.  Xenos  v.  WickJiamj  L.  R., 
2  H.  L.  296.  Where  a  party  executes  a  deed  with  a  blank  in  it,  which  is 
afterwards  filled  up  with  his  assent  in  his  presence,  and  he  'subsequently 
recognises  the  deea  as  valid,  the  filling  up  of  the  blank  will  not  void  it ; 
for,  till  the  blank  is  duly  supplied,  it  is  incomplete  and  in  fieri.  Hvdson 
V.  Revett,  5  Bing.  368 ;  Hall  v.  Chandless,  4  Bing.  123.  But  generally  a 
deetl  executed  in  blank  and  left  to  be  filled  by  another,  who  has  no  authority 
under  seal,  is  void ;  Hibblewhite  v.  M^Morine,  6  M.  &  W.  200 ;  Tayler  v.  Gt. 
Indian  Peninsular  Ry.  Co.,  4  De  G.  &  J.  559 ;  28  L.  J.,  Ch.  709 ;  and  Texira 
v.  Evans,  1  Anstr.  228,  contra,  is  not  law.  While  the  deed  is  still  in  the 
hands  of  the  party  executing  it,  another  name  may  be  inserted,  and  it  may 
be  re-executed,  without  avoiding  it  as  to  the  first  parties,  or  requiring  a 
new  stamp.  Spicer  v.  Buraess,  1  C.  M.  &  R.  129 ;  Jones  v.  Jones,  1  Cr.  &  M. 
721.  A  deed  was  executed  by  a  son  of  the  defendant  T.  F.,  thus :  **  J.W.  F. 
for  T.  F. ;"  and  the  defendant,  when  subsequently  shown  the  deed  so 
executed,  said  his  son  had  authority  to  execute  it  for  him,  and  that  he 
adopted  his  son's  act ;  this  was  held  to  be  a  re-delivery  by  the  defendant 
Tupper  V.  Foulkes,  9  C.  B.,  N.  S.  797 ;  30  L.  J.,  C.  P.  214.  As  to  a  deed  being 
binding  on  an  agent  who  executed  it  as  such,  as  well  as  on  his  principal,  see 
Young  v.  Schuler,  11  Q.  B.  D.  661,  C.  A.,  cited  ante,  p.  17. 

Wnen  a  subscribing  witness  is  dead,  proof  of  the  handwriting  of  such 
witnesss  is  evidence  of  ever^-thing  on  the  face  of  the  paper  which  imports 
to  be  sealed  by  the  party.  Per  Buller,  J.,  Adam  v.  Kerr,  1  B.  &  P.  361. 
And  where  the  ''  signing  and  sealing  **  are  alone  noticed  in  the  attestation, 
yet  this  is  evidence  of  the  delivery  also.  Semb.  Hall  v.  Bainhridge,  12  Q.  B. 
699.  Where  the  party  named  has  acted  under  the  deed,  it  will  be  presumed 
as  against  him  to  have  been  executed  by  him,  although  the  seal  has  no 
signature  annexed,  nor  any  attestation;  Cherry  v.  Heming,  4  Exch.  631 ; 
for  signature  is  not  necessary  to  the  execution  of  a  deed,  unless  it  be  under 
a  power  which  requires  it ;  and  it  also  seems  that  neither  wax  nor  wafer 
are  necessary,  and  that  if  a  stamped  impression  be  made  on  the  paper  in 
place  of  a  seal  as  commonly  used,  it  is  a  sufficient  staling,  even  under  a 
iK)wer  which  requires  a  seal,  Sprange  v.  Barnard,  2  Bro.  C.  C.  585.  And 
it  has  been  held  that  "  to  constitute  a  sealing  neither  wax  nor  wafer,  nor  a 
piece  of  paper,  nor  even  an  impression  is  necessary."  In  re  Sandilands, 
L.  R.  6  C.  P.  411.    See  also  Sugden  on  Powers,  8th  ed.  232. 
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In  the  delivery  of  a  deed  no  particular  form  is  necessary.  Throwing  it 
upon  a  table  with  the  intent  that  the  other  party  shall  take  it  up,  is 
sufficient.  Com.  Dig.,  Fait  (A.  3).  Where  a  deed  is  delivered  by  virtue 
of  a  power  of  attorney,  the  power  should  be  produced ;  JoJvnson  v.  MasoUy 
1  Esp.  89 ;  and  proved ;  1  Phill.  Ev.  505,  4tn  ed.  In  some  instances  a 
general  agent  has  been  pi'esumed  to  have  such  authority.  Dos  d.  Macleod 
V.  E.  Lojidon  Waterworks,  M.  &  D.  149.  See  Tupper  v.  iWAw,  ant^y  p.  128. 
But,  in  general,  the  agent  must  be  authorised  by  deed.  Berkeley  v.  Hardy,  8 
D.  &  Ry.  102 ;  Hibbl^hite  v.  M^Morine,  ante,  p.  128.  A  deed  executed  by  a 
marksman  may  be  proved  by  a  person  who  has  seen  the  party  make  his 
mark,  and  can  speak  as  to  its  peciuiarities.     George  v.  Surrey,  M.  &  M.  516. 

If  the  deed  after  sealing  be  tendered  to  the  covenantee,  and  he  expressly 
rejects  it,  and  refuses  to  take  any  benefit  from  it,  the  execution  is  incomplete. 
This  defence  was  formerly  admi^ble  in  evidence  under  non  est  factum ; 
Whelpdale's  case,  5  Rep.  119  a  ;  Xenos  v.  Wickham,  13  C.  B.,  N.  S.  436 ; 
33  L.  J.,  C.  P.  13  ;  Ex.  Ch.,  reversed  on  another  ground ;  L.  R.,  2  H.  L.  296. 
It  must  now,  however,  be  pleaded  specially ;  Kules,  1883,  0.  xix.  r.  15, 
ante,  p.  72. 

Signature,  wliether  necessary. — Indenture.]  Signature  forms  no  part  of  the 
execution  of  a  deed,  but  as  the  Stat,  of  Frauds,  by  ss.  1, 3, 4,  and  17,  requires 
interests  in  land  to  be  created,  surrendered,  or  assigned  by  instrument  in 
writing,  and  certain  contracts  to  be  evidenced  by  writing,  signed,  the 
question  has  arisen  whether  an  unsigned  deed  satisfies  this  statute  or  not. 
The  better  opinion  now  is  that  the  statute  operates  on  oral  contracts  only, 
and  does  not  affect  deeds ;  Shep.  Touchst  by  Preston,  c.  4,  p.  56,  (24) ;  Aveline 
V.  JVhisson,  4  M.  &  Qr.  801;  Cherry  v.  Heming,  4  Exch.  631,  and  that 
therefore  an  unsigned  deed  will  be  good  notwithstanding  the  statute.  The 
opinion  of  Blackstone  was  the  other  way.    2  Bl.  Com.  307. 

By  Stat  8  &  9  Vict.  c.  106,  s.  5,  a  deed  executed  after  the  1st  October,  1845, 
"purporting  to  be  an  indenture,  shall  have  the  effect  of  an  indenture, 
although  not  actually  indented.'' 

Escrow.]  A  condition  previously  expressed,  though  not  introduced  into 
the  act  of  delivery,  is  sufficient  to  mate  it  a  delivery  as  an  escrow.  Per 
Abbott,  C.  J.,  Johnson  v.  Baker,  4  B.  &  A.  441 ;  and  see  Murray  v.  Stair, 
El.  of,  2  B.  &  C.  82.  Delivery  as  an  escrow  requires  no  express  words,  but 
may  be  inferred  from  circumstances.  Bowkery.  Burdekin,  11  M.  &  W.  128. 
Where  a  person  delivers  a  deed  in  the  presence  of  a  witness,  but  retains  it 
in  his  own  possession,  there  being  nothing  to  show  that  it  was  not  intended 
to  operate  immediately,  it  will  take  effect  as  a  deed  and  not  as  an  escrow  ; 
Doe  d.  Gamons  v.  Knight,  5  B.  &  C.  671 ;  Xenos  v.  Wickham,  L.  R.,  2  H.  L. 
296.  The  delivery  of  a  deed  to  a  third  person  for  the  use  of  the  party  in 
whose  favour  the  deed  is  executed,  has  the  same  effect.  Doe  d.  Gamons  v. 
Knight,  supra.  But  delivery  by  the  grantor  of  a  grant  executed  by  him,  to  the 
solicitor  of  the  grantee,  may  be  shown  to  have  been  conditional  only.  Watkins 
V.  Nash,  L.  R.  20  Eq.  262.  In  a  case  where  a  debtor  executed  a  mortgage 
to  his  creditor  unknown  to  the  latter,  and  kept  it  twelve  yeara  in  his  own 
custody  till  he  died,  the  deed  was  held  valid  from  the  date  in  the  absence 
of  eviaence  to  show  that  it  was  an  escrow.  Exton  v.  Scott,  6  Sim.  31.  Where 
A.  executes  an  instrument  and  delivers  it  to  B.  as  an  escrow  to  be  delivered 
to  C.  on  a  certain  event,  possession  by  C.  is  primd  facie  evidence  against 
A.  of  the  performance  of  the  condition.  Hare  v.  Horton,  5  B.  &  Ad.  715. 
And  delivery  to  a  third  person  is  not  essential  to  a  delivery  as  an  escrow. 
Gudgen  v.  Besset,  6  E.  &  B.  986.    Where  the  delivery  as  an  escrofv  is  proved 
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by  a  letter  Bent  with  the  instrument,  it  is  for  the  court  to  construe  its  effect ; 
aliter  if  proved  by  oral  evidence  of  extrinsic  facte.  Fumess  v.  Meek^  27 
L.  J.,  Ex.  34. 

The  defence  that  the  alleged  deed  was  delivered  as  an  escrow  only,  on  a 
condition  which  has  not  been  performed,  was  formerly  itiised  by  the  plea 
of  non  est  f actum j'  Mtllership  v.  BrookeSy  5  H.  &  N.  797  ;  29  L.  J.,  Ex.  369; 
but  it  would  now  require  to  be  specially  pleaded.  See  Rules  1883,  0.  xix. 
r.  15,  ante,  p.  72. 

Proof  of  attested  Deed  by  secondary  Evidence.]  It  has  been  sometimes  con- 
tended that,  if  the  original  document  has  been  attested,  the  attesting 
witnesses  must  be  called.  But  where  the  plaintiff  declared  on  a  deed  which 
he  averred  to  be  in  the  possession  of  the  defendant,  who  pleaded  non  est 
fa/Aumy  and  at  the  trial  the  deed  was  proved  to  be  in  the  hands  of  the 
defendant,  who  had  been  served  with  notice  to  produce  :  it  was  held,  that 
on  the  non-production  of  the  deed,  the  plaintiff  might  sive  oral  evidence  of 
the  contents  without  calling  the  subscnoing  witness,  altnough  his  name  was 
known  to  the  plaintiff,  and  he  was  actually  in  court.  (A>o}ot  v.  TansvoeUy 
8  Taunt  460.  So  in  debt  by  landlord  for  double  value ;  plea  "  no  demand ;  *' 
the  plaintiff,  having  given  notice  to  produce,  offered  to  prove  the  original 
demand  by  a  copy  in  which  an  attestation  had  been  alBo  copied,  and  to 
show  that  the  original  was  signed  by  him  :  held,  that  the  production  of  the 
attesting  witness  (though  known  to  the  plaintiff)  was  unnecessary.  Pools 
V.  JVarreny  8  Ad.  &  E.  583.  So  where  notice  was  given  to  produce  a  deed 
in  the  defendant's  possession,  and  the  defendant  at  the  trial  refused  to  do 
80,  the  plaintiff  was  allowed  to  prove  it  by  a  copy  without  calling  any 
attesting  witness ;  and  it  was  held  that  the  defendant  could  not  put  the 

Jlaintiffto  a  strict  proof  by  afterwards  producing  the.  attested  original 
adcson  v.  Allen,  3  Stark.  74 ;  Edmonds  v.  Uh4illis,  7  C.  B.  413.  Where  the 
plaintiff  declared  on  a  lost  deed,  and  a  witness  stated  that  there  were  sub- 
Bcribing  witnesses,  but  he  did  not  know  their  names,  it  was  ruled  by  Lord 
Kenyon,  that  the  plaintiff  might  recover  without  calling  them.  Keelina  v. 
Ball,  Peake  Ev.  App.  82.  But  he  said  that  "  had  it  appeared  who  they 
were,  the  plfdntiff  must  certainly  have  called  them.''  If  m  such  a  case  the 
witnesses  are  dead,  and  the  execution  by  the  party  to  the  instrument  is 
proved,  it  is  questionable  whether  proof  of  the  handwriting  of  the  witnessea 
IS  in  any  case  necessary;  at  all  events,  if  the  attesting  witness  can  be 
identified  with  a  deceased  person,  this  will  dispense  with  further  proof  of 
his  handwriting ;  for  the  only  object  of  such  last-mentioned  proof  is  to 
establish  his  identity.  R,  v.  S,  Gile^s,  Camberwell,  1  E.  &  B.  642  ;  22  L.  J., 
M.  C.  64. 

Proof  and  Comparison  of  HandwrUing.]  The  result  of  the  various  cases  on 
this  head  is  tiius  stated  by  Mr.  Justice  JPatteson  in  Doe  d.  Mvdd  v.  Sticker- 
more,  5  Ad.  &  E.  730,  731,  where  references  to  all  the  authorities  will  be 
found.  "  That  knowledge"  ft.  e.  of  handwriting]  "  may  have  been  acquired 
either  by  seeing  the  party  write,  in  which  case  it  will  be  stronger  or  weaker 
according  to  the  number  of  times  and  the  periods  and  other  circumstances 
under  wnich  the  witness  has  seen  the  party  write,  but  it  will  be  sufficient 
knowledge  to  admit  the  evidence  of  the  witness  (however  little  weight  may 
be  attached  to  it  in  such  cases),  even  if  he  has  seen  him  write  but  once,  and 
then  merely  signing  his  surname ;  or  the  knowledge  may  have  been  ac- 
quired by  tne  witness  having  seen  letters  or  other  dociunents  professing  to 
be  the  handwriting  of  the  party,  and  having  afterwards  communicated 
j>er8onally  with  the  party  upon  the  contents  of  those  letters  or  documents. 
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or  having  otherwise  acted  upon  them  by  written  answers  producing  further 
correspondence  or  acquiescence  by  the  party  in  some  matter  to  which  they 
relate,  or  by  the  witness  transacting  with  the  party  some  business  to  which 
they  relate,  or  by  any  other  mode  of  communication  between  the  party  and 
the  witness,  which  in  the  ordinary  course  of  the  transactions  of  life,  induces 
a  reasonable  presumption  that  the  letters  or  documents  were  the  hand- 
writing of  the  ijarty  ;  evidence  of  the  identity  of  the  party  being  of  course 
added  aliunde^  if  the  witness  be  not  personally  acquainted  with  him." 

To  prove  the  handwriting  of  a  member  of  Parliament,  the  opinion  of  a 
clerk  employed  to  inspect  n'anks,  who  never  had  occasion  to  verify  his 
handwriting,  was  held  insufficient.  Batckdor  v.  Honeywood,  2  Esp.  714  ; 
Cartj  V.  Pitt,  Peake  Ev.,  App.  84.  And  where  an  attorney  acted  on  a  written 
retamer,  purporting  to  be  signed  by  A.,  B.,  and  C,  being  acquainted  with 
the  handwriting  of  A.  and  B.  only,  his  testimony  to  that  eifect  is  insufficient 
to  prove  the  signature  of  C.  iJrew  v.  Prior,  5  M.  &  Qr.  264.  A  witness 
cannot  be  permitted  to  ^ve  his  opinion  of  the  handwriting  from  extrinsic 
circumstances,  such  as  his  knowledge  of  the  jmi^^*}  character  and  habits. 
Da  Costa  v.  Pyrn,  Peake  Ev.  App.  86. 

In  the  case  of  ancient  dociunents,  where  it  is  impossible  for  any  witness 
to  swear  that  he  has  seen  the  party  write,  it  is  sufficient  if  the  witness  has 
acquired  his  knowledge  of  the  handwriting  by  the  inspection  of  other  ancient 
writings  bearing  the  same  signature,  and  preserved  as  authentic  documents. 
B.  N.  P.  236  ;  Taylor  v.  Cook,  8  Price,  652  ;  and  see  other  cases  cited.  Doe 
d.  M\M  V.  Suckermore,  ante,  p.  130 ;  also  Fitzwalter  Peerage  case,  10  CI.  &  Fin. 
193 ;  Lindsay  Peerage,  2  H.  L.  C.  567.  Ancient  writings  (as  a  receiver's 
account  100  j^ears  old)  may  be  laid  befot«  a  witness  at  the  trial  for  his  in- 
spection ;  and  upon  nis  judgment  of  their  character,  so  formed,  his  belief 
as  to  the  handwriting  of  the  document  in  question  may  be  inquired  int6. 
Doe  d.  Tilman  v.  Tarver,  By.  &  M.  143  ;  and  see  Roe  d.  Brtine  v.  Rawlings, 
7  East,  282.  A  copy  of  a  parish  register  purporting  to  be  signed  by  the 
curate  80  years  ago  may  be  received  with  no  other  proof  of  handwriting 
than  the  evidence  of  the  present  parish  clerk,  who  speaks  from  his  liaving 
seen  the  same  handwriting  attached  to  other  entries  in  the  register.  Doe  d. 
Jenkins  v.  Davies,  10  Q.  B.  314.  In  these  cases  the  question  often  becomes 
one  of  skiU  ;  the  character  of  the  writing  varying  with  the  age,  and  the 
discrimination  of  it  being  assisted  by  antiquarian  study.  Per  Coleridge,  J., 
Doe  d.  MiM  v.  Suckermore,  5  Ad.  &  E.  718. 

It  has  been  a  question  how  far,  and  under  what  circumstances,  hand- 
writing in  modem  instruments  can  be  proved  or  disproved  by  the  testimony 
of  a  witness,  founded  on  the  mere  comparison  of  diffiirent  signatures.  In 
the  case  of  Doe  d.  Mudd  v.  Suckermore,  ante,  p.  130,  the  K.  B.  judges  were 
equally  divided  on  the  question  whether,  after  a  witness  had  sworn  to  the 
genuineness  of  his  si^ature,  another  witness  (a  bank  inspector)  could  be 
called  to  prove  that  in  his  judgment  the  signature  was  not  genuine,  such 
judgment  being  solely  founded  on  a  comparison  pending  the  trial  with  other 
signatures  admitted  to  be  those  of  the  witness.  It  has  also  been  doubted 
whether  a' person  practised  in  the  examination  of  handwriting  can  be  called 
to  state  his  opinion  whether  a  writing  is  in  a  feigned  or  a  genuine  hand. 
Chimey  v.  Langlands,  5  B.  &  A.  330  ;  Doe  d.  Mitdd  v.  Sitckermore,  6  Ad.  & 
E.  751.  It  has,  however,  been  held,  that  under  certain  circumstances  the 
court  axid  jury  msLj  he  permitted  to  institute  a  comparison  between  docu- 
ments for  the  purpose  of  verifying  handwriting  when  a  witness  called 
expressly  for  that  puipose  would  oe  rejected.  Thus  in  Griffith  v.  Williams, 
1  C.  &  J.  47,  it  was  held  that  the  rule  as  to  the  comparison  of  handwriting 
does  not  apply  to  the  court  or  jury,  who  may  compare  two  documents  wheu 
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they  are  both  properly  in  evidence.  But  the  documents  with  which  the 
handwriting  is  compared  muHt  be  such  as  are  in  evidence  for  other  purposes 
in  the  cause,  and  not  put  in  or  selected  by  the  jmrty  merely  for  comparison. 
Doe  d.  Perry  v.  Newton,  5  Ad.  &  E.  514,  534  ;  Grlffiis  v.  Ivery,  11  Ad.  &  E. 
322.  To  put  such  selected  documents  into  the  hands  of  the  witness,  merely 
for  the  purpose  of  shaking  his  credit  by  subsequent  independent  evidence 
contradicting  his  testimony  as  to  those  documents,  would  tend  to  raise 
collateral  issues.  Hughes  v.  Rogers^  8  M.  &  W.  123.  This  course  has,  how- 
ever, been  held  admisfiible  where  the  object  was  to  show  that  the  plaintiff 
was  the  author  of  an  anonymous  letter,  by  putting  in  evidence  other  letters 
in  which  he  had  misspelt  defendant's  name  in  the  same  way  as  in  the 
anonymous  letter.    Brookes  v.  Tichbome,  5  Exch.  929. 

Some  of  the  questions  discussed  above  are  now  disposed  of  by  the  C.  L.  P. 
Act,  1854,  s.  27,  which  provides,  that  "  Comparison  of  a  disputed  writincr 
with  an^  writing  provea  to  the  satisfEiction  of  the  judge  to  be  genuine  shall 
be  permitted  to  be  made  by  witnesses ;  and  such  writings,  and  the  evidence 
of  witnesses  respecting  the  same  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in  dispute.'' 

This  section  allows  documents  proved  to  be  genuine  but  not  relevant  to 
the  issue,  to  be  jput  in  for  the  purpose  of  comparison.  Birch  v.  Ridgway, 
1  F.  &  F.  270 ;  Uresswell  v.  Jackaon,  2  F.  &  F.  24.  For  this  purpose  the 
disputed  writing  must  be  produced  in  court ;  and  the  section  does  not 
therefore  apply  to  documents  which  are  not  produced,  and  of  which  it  is 
sought  to  ^ve  secondary  evidence.  Arhon  v.  Fustell,  3  F.  &  F.  152,  cor, 
Wilde,  B.  Where  the  question  is  as  to  the  handwriting  of  a  witness  and 
the  witness  in  cross-examination  Was  induced  to  write  on  a  piece  of  paper, 
this  writing  may  be  used  for  comparison  under  the  section.  Cobbett  v.  kil- 
mijistery  4  F.  &  F.  490.  It  may,  of  course,  be  a  question  how  far  writing  so 
obtained  is  a  fair  test  of  the  ordinary  handwriting  of  the  witness.  If  the 
genuineness  of  the  document  sought  to  be  put  in  is  disputed,  a  collateral 
question  is  raised  which  must  first  oe  decided ;  Cooper  v.  Bawton,  1  F.  &  F. 
550 ;  like  all  other  collateral  issues,  by  the  judge.  Bartlett  v.  Smithy  11  M. 
&  W.  483  ;  BoyU  v.  Wiseman,  24  L.  J.,  Ex.  284. 


Proof  of  Execution,  when  dispensed  with,]  When  a  deed  is  30  years  old,  it 
proves  itself,  and  no  evidence  of  execution  is  necessary.  B.  N.  P.  255.  So 
with  regard  to  a  steward's  books  of  receipts,  without  proof  of  his  handwriting, 
if  they  come  from  the  proper  custody,  Wynne  v.  TynchUt,  4  B.  ^  A.  376  ; 

Erivate  letters.  Doe  d.  Thomas  v.  Beyium,  12  Ad.  &  E.  431 ;  a  will  produced 
y  the  officer  of  the  Ecclesiastical  Court,  Doe  d.  Howell  v.  Lloyd,  Peake  £v., 
App.  41  ;  a  bond,  Chelsea  Waterworks  Co,  v.  Cowper,  1  Esp.  275  ;  and  other 
old  writings,  Fry  v.  Wood,  1  Selw.  N.  P.,  13th  ed.  495,  n.  Even  in  cases 
in  which  attestation  is  requisite,  and  it  appears  that  the  attesting  witness  is 
alive  and  able  to  attend,  it  is  unnecessary  to  call  him  where  the  instru- 
ment is  30  years  old.    Doe  d.  Oldham  v.  Wolley  8  B.  &  C.  22. 

But  where  an  old  deed  is  offered  in  evidence  without  proof  of  execution, 
some  account  ought  to  he  given  of  its  custody  ;  B.  N.  P.  255  ;  or  it  should  be 
shown  that  possession  lias  accompanied  it,  at  least  where  it  purports  to  con- 
vey something  which  is  the  subject-matter  of  possession.  Gilb.  Ev.  97. 
See  Cuetody  of  Aniient  Writings,  ante,  pp.  97,  98.  Whether  the  custody 
is  suspicious  is  a  question  for  the  judge.  Doe  d.  Shrewsbury,  EL  of  v. 
Keeling,  1 1  Q.  B.  8£^.  It  has,  indeed,  Men  held  sufficient,  on  an  appeal 
against  a  removal,  for  the  respondent  parish  to  produce  a  certificate  30 
years  old,  without  showing  that  it  had  been  kept  in  the  parish  chest ;  R.  v. 
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R^Um^  5  T.  R.  259  ;  and  see  R.  v.  Netherthmig,  2  M.  &  S.  337  ;  but  see  on 
this  point,  Evans  y,  Rees^  10  Ad.  &  E.  151,  and  other  cases  cited^  ante,  pp. 
97,  98.  It  was  formerly  considered  that  if  there  was  any  rasure  or  inter- 
lineation in  an  old  deed,  it  ought  to  be  proved  in  a  regular  manner  by  the 
witness,  if  living,  or  by  proof  of  his  handwriting  and  that  of  the  party,  if 
dead,  in  order  to  obviate  the  presumption  whicn  otherwise  arises  against 
the  instrument.  B.  N.  P.  265.  See  the  rule  as  to  the  alterations  and  inter- 
lineations in  bills  of  exchange,  jpost.  Actions  on  Bills  of  Exchange — Defence 
— AUeroition.  In  documente  of  remote  antiquity  it  is  evidently  impossible 
to  supply  such  proof  ;  and,  accordingly,  in  such  documents  defects  of  this 
kind  are,  in  practice,  treated  only  as  matter  of  observation  to  the  jury, 
unless  they  are  of  sufficient  importonce  to  warrant  the  judge  in  excluding 
them  altogether.  Accord.  Roe  a.  Ld.  Kvmledown  v.  Kemmisy  9  CI.  &  Fin. 
774  ;  and  Evans  v.  Rees,  sunra.  And  the  nde  now  is,  that  interlineations, 
&c,  in  a  deed  are  presumea  to  have  been  made  before  execution.  Doe  d. 
Tatum  V.  CaUmiore,  16  Q.  B.  745  ;  20  L.  J.,  Q.  B.  364.  It  is  otherwise  in 
the  case  of  wills.    S.  C.  16  Q.  B.  747  ;  vide  post,  p.  135. 

Where  a  party,  producing  a  deed  upon  a  notice,  claims  a  beneficial  inte- 
rest under  it,  it  is  not  necessary  for  tne  party  calling  for  the  deed  to  prove 
the  execution  of  it ;  for  in  such  a  case  the  defendant,  by  claiming  unaer  it, 
accredits  it  as  agsdnst  him,  though  not  to  the  extent  of  estopping  him.  Pearce 
V.  Hooper,  3  Taunt.  60.  Thus  proof  was  unnecessary  where  assignees  pro- 
duced the  assignment  of  the  bankrupt's  effects.  Orr  v.  Morice,  3  B.  oc  B. 
139.  So,  in  an  action  by  a  lessee  against  the  assignee  of  the  lease  for  breach 
of  a  covenant  in  the  original  lease,  Uie  plaintiff  having  proved  a  coimterpart 
of  the  lease  and  the  defendant  having  put  in  the  original,  it  was  held  unne- 
cessary for  the  plaintiff  to  prove  the  execution  of  it,  though  the  defendant 
had  assigned  over  the  lease  before  action.  Burnett  v.  Lynch,  5  B.  &  C.  589. 
So  in  an  action  against  the  vendor  of  an  estate  to  recover  a  deposit  on  a 
contract  for  the  purchase,  if  the  defendant  on  notice  produce  the  contract, 
the  plaintiff  neea  not  prove  its  execution.  Bradshaw  v.  Bennett^  1  M.  & 
Rob.  143.  And  where,  in  ejectment,  the  attorney  for  the  lessor  of  the  plain- 
tiff obtained  from  one  of  the  defendants  a  subsisting  lease  of  the  premises 
to  prevent  its  being  set  up  by  the  defendants,  it  was  held,  that  this  was  a 
recognition  of  the  lease  as  a  valid  instrument ;  and  that,  when  produced  in 
pursuance  of  notice  from  the  defendants,  it  might  be  read  by  them  without 
proof  of  execution,  though  the  attorney  had  furnished  them  with  the  names 
of  the  attesting  witnesses,  and  though  the  plaintiffs  title  was  independent 
of  the  lease.  Doe  d.  Tyndale  v.  Heming,  6  B.  &  C.  28.  It  is  immaterial 
that  the  party  calling  for  it  denies  its  validity  ;  as  where  the  defendant 
produces  an  assignment  of  a  bankrupt's  goods  which  the  plaintiff  (trustee  of 
the  bankrupt)  impugns  as  fraudulent.  Carr  v  Burdiss,  1  C.  M.  &  R.  782. 
Where  notice  was  given  to  defendant  to  produce  a  feoffment  under  which 
he  was  in  possession  of  land,  the  plaintiff  proved  by  secondary  evidence  (the 
feoffment  not  being  produced),  that  it  had  livery  indorsed,  and  was  wit- 
nessed :  held,  that  it  was  unnecessary,  as  against  defendant,  to  call  the 
witness,  or  to  prove  livery.  Doe  d.  Rmclandion  v.  Wainwright,  6  Ad.  &  E. 
520.  In  an  action  against  a  sheriff  for  taking  insufficient  pledges  in  replevin, 
the  replevin  bond,  produced  by  the  defendant,  is  admissible  in  evidence 
against  him,  without  proof  of  execution.  Scott  v.  Waithman,  3  Stark.  169. 
So,  where  the  sheriff  has  assigned  it  to  the  plaintiff.  Barnes  v.  Lucas,  Ry. 
&  M.  264. 

'  Where  the  party  producing  the  deed  does  not  claim  an  interest  under  it, 
the  party  calung  for  it  must  prove  it  in  the  regular  manner.  Gordon  v. 
Secretan,  8  East,  548.     Doe  d.  IFilkins  v.  Cleveland,  Ms.  o/,  9  R  &  C.  864. 
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So,  if  the  party  producing  it  claim  an  interest  in  it,  but  an  interest  uncon- 
nected  ivith  the  cause ;  as  where  the  action  is  for  commission  for  procuring 
an  apprentice  for  defendant,  and  the  instrument  ])roduced  is  the  deed  oi 
apprenticeship  ;  Reardeti  v.  Minter,  5  M.  &  Gr.  204,  206,  per  cur.  And  a 
party  producing  at  the  trial  of  a  cause  a  deed  which  has  been  some  months 
m  his  possession  is  not  excused  from  proving  the  execution,  mei-ely  because 
he  received  such  deed  from  the  adverse  party^  who  formerly  claim^  a  bene- 
ficial interest  in  it  Vacher  v.  Cocks,  1  B.  &  Ad.  145.  As  the  principle  of 
the  cases  is,  that  the  party,  who  claims  an  estate  or  interest  under  the 
instrument  in  his  possession  impliedly  affirms  its  due  execution,  the  rule  is 
inapplicable  to  instruments  that  mei'ely  testify  contracts  under  which  no 
permanent  interest  passed.  Therefore,  where  defendant  wished  to  show 
nimself  to  be  a  partner  with  A.,  under  whom  plaintiff  sued,  it  was  held, 
that  a  contract  in  the  plaintiff's  possession  to  do  some  works  for  the  firm, 
produced  on  notice  by  the  plamtiff,  must  be  proved  by  the  defendant. 
Collvns  V.  Bayntun,  1  Q.  B.  117  ;  Rearden  v.  Mint^r,  supra. 

It  seems  that  w^hen  an  executor  showed  payment  of  a  bond  under  plene 
administravit,  he  must  have  proved  the  bond  in  the  regular  way,  except, 
perhaps,  in  an  action  on  a  simple  contract.  B.  N.  P.  143.  See  post, 
Fart  III.,  Actions  against  Execviors, 

A  deed  may  be  given  in  evidence  without  proof  of  execution,  if  its  execu- 
tion or  the  handwriting  of  the  witness  be  one  of  the  admissions  in  the  cause 
{ante,  pp.  60,  70,  71),  or  admitted  on  the  pleadings,  or  if  the  party  be 
estopped  to  dispute  it,  as  by  recital,  &c.  {ante,  p.  73).  But  the  estoppel  is 
confined  to  the  part  recited  ;  and  if  the  party  wishes  toprove  more,  he  must 
prove  it  in  the  usual  way.     Gillett  v.  Abbott,  7  Ad.  &  E.  783. 

Deeds  enrolled  or  registered.']  Where  a  deed,  to  the  efficacy  of  which  enrol- 
ment is  essential  (as  a  bargain  and  sale  under  27  Hen.  8,  c.  16],  is  accord- 
ingly enrolled,  proof  of  the  enrolment  bv  an  examined  copy  will  dispense 
with  evidence  of  the  execution  by  any  of  the  parties  to  the  original  deed. 
Thurle  v.  Madism,  Styles,  462  ;  SmaHle  v.  tVilliams,  1  Salk.  280.  And 
this  is  also  provided  in  the  case  of  deeds  of  bargain  and  sale,  enrolled  and 
pleaded,  by  stat  10  Ann.  c.  28,  s.  3.  So  where  a  deed,  to  which  enrolment 
IB  not  essential,  is  enrolled  on  the  acknowledment  of  one  of  the  parties,  it  is 
evidence  of  execution  againM  tliat  party,  B.  N.  P.  255,  256.  But  it  should 
seem  that,  unless  such  eni-olment  be  rendered  evidence  by  force  of  an  Act  of 
Parliament,  it  will  not  dispense  with  proof  by  a  subscribing  witness  (where 
a  subscribing  witness  is  necessary),  or  otherwise  as  the  case  may  be.  Gomer- 
sail  V.  SerU,  2  Y  &  J.  5  ;  Giles  v.  Smith,  1  C.  M.  &  B.  470. 

The  enrolments  in  the  Chanceij  of  Crown  grants  and  the  enrolments  in 
the  Duchy  office  of  leases,  &c.,  of  the  possessions  of  the  Duchy  of  Cornwall 
(and  ut  semb.  of  the  Duchy  of  Lancaster),  are  primar}*  evidence  of  the 
grants,  and  may  be  proved  by  examined  copies,  or  copies  otherwise 
authenticated.  See  Roice  v.  Brenton,  3  M.  &  Ry.  218,  ante,  p.  106.  An  enrol- 
ment of  a  lease  in  the  Land  Revenue  Office  was  indeed  rejected  as  evidence 
of  tbe  lease  in  Jenkins  v.  Biddulph,  Ry.  &  M.  339  ;  but  this  seems  to  liave 
turned  on  the  wording  of  an  Act  of  Parliament.  Several  statutes  have 
since  facilitated  the  proof  of  deeds  and  grants  of  crown  lands  and  those  of 
the  Royal  Duchies ;  as  2  WilL  4,  c.  1,  s.  26,  in  respect  of  lands  in  the 
suney  of  the  Office  of  Woods,  &c.,  which  makes  the  memorandum  en- 
dorsed on  the  deed  to  be  proof  of  the  making  of  it  and  of  the  due  enrolment, 
without  proof  of  the  officer's  signature  ;  so  11  &  12  Vict,  c  83,  s.  6,  as  to 
the  proofof  enrolments  in  the  Duchies  of  Lancaster  and  ComwaU. 

The  official  indorsement  of  enrolment  or  registration  on  deeds  which 
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are  by  statute  required  to  he  enrolled  or  roistered,  is  of  itself  prifnd/ocie 
evidence  of  the  enrolment  or  re^tration.  KinnersUy  v.  Orpe,  1  Doug.  56 ; 
Doe  d.  WiUiams  v.  Lhyd,  1  M.  &  Gr.  671 ;  GrindeU  v.  BrcficUmy  6  C.  B.  N. 
S.  698  ;  28  L.  J.  C.  P.  333 ;  Waddiiigton  v.  BoberU,  L.  R.  3  Q.  B.  579. 
See  Mason  v.  Wood^  1  C.  P.  D.  63,  ante,  p.  42.  The  date  of  enrol- 
ment indorsed  by  the  clerk  of  enrolments  is  conclusive  evidence 
of  the  date.  R,  v.  Hopper ,  3  Price,  495.  The  memorial  of  a  convey- 
ance registered  in  a  county  register  is  presumed  to  be  correct  against 
those  who  claim  through  a  person  who  registered  the  deed ;  JVollaston  v. 
H(fJcewiU,  3  M.  &  Gr.  297  ;  but  not  against  other  persons  ;  Hare  v.  Waring, 

3  M.  &  W.  379  ;  per  Parke,  B. 

Proof  of  Wills  of  PersoruUty, 

A  will  relating  to  personalty  is  scarcely  ever  used  in  evidence  in  a  court 
of  law.  and,  therefore,  it  is  rarely  necessary  to  prove  it.  The  probate 
^rantea  by  the  proper  court  is  the  proper  evidence  of  such  a  will.  See 
Proof  of  Probate,  ante,  pp.  Ill,  112. 

Proof  of  WilU  of  Land, 

Prodtictimi  of  the  WiU.]  At  common  law,  in  order  to  prove  a  devise  of 
lands  the  will  itself  must  be  produced,  for,  except  under  tne  circumstances 
mentioned  hereafter  (post,  pp.  140,  141),  probate  of  the  will  is  not  even 
secondary  evidence  ;  as  the  Spiritual  Court  had  no  power  to  authenticate  a 
will  mioad  anything  but  personalty.  Doe  d.  Ashy,  Calvert ,  2  Camp.  389  ; 
B.  N,  P.  246.  But  where  the  will  is  lost,  the  register  or  ledger-book 
of  the  Ecclesiastical  Court,  or  an  examined  copy  of  it,  has  been  admitted  as 
secondary  evidence.  B.  N.  P.  246.  It  is  presumed  that  in  such  case  the 
will  must  be  of  personal  as  well  as  real  estate,  otherwise  the  Court  would 
have  no  jurisdiction  to  register  the  will.  The  same  principle  applies  to  the 
jurisdiction  of  the  Probate  Division.  In  re  BootU,  L.  R.,  3  P.  &  M.  177. 
A  lost  will  may  be  proved  by  a  copy  otherwise  authenticated  ;  Sly  v.  Sly, 
2  P.  D.  91  ;  or  by  oral  evidence ;  Brown  v.  Brown,  8  £.  &  B.  876  ;  27  L.  J., 
Q.  B.  173 ;  see  also  2  Camp.  390,  n. ;  even  though  nven  by  an  interested 
witness  ;  Sugden  v.  S,  Leonards,  Ld.,  1  P.  D.  154,  C.  A.  It  may  also  be 
proved  by  written  or  oral  declarations  of  the  testator  made  before  or  after 
the  execution  of  his  will.  S.  C.  Effect  will  be  ^ven  to  a  lost  will  so  far 
as  its  contents  are  proved.  S.  C.  An  interlineation  or  alteration  in  a  will 
in  presumed  to  have  been  made  after  the  execution  of  it ;  Cooper  v.  Bockett, 

4  Moo.  P.  C.  C.  419  ;  Doe  d.  Tatum  v.  CaUmore,  16  Q.  B.  745,  747  ;  Doe  d. 
Shallcross  v.  Palnier,  Id,  47  ;  20  L.  J.,  Q.  B.  367  ;  but  in  the  case  of  the 
interlineation  of  mere  words  required  to  complete  the  sense  of  the  will,  if 
they  are  written  apparently  at  the  same  time  with  the  same  ink,  this 
presumption  is  not  a  necessary  one.  In  re  Cadge,  L.  R.  I  P.  &  M.  543. 
The  declarations  of  the  testator  made  before  execution  are  admissible  to 
prove  the  then  state  of  the  will ;  vide  ante,  p.  53. 

Proof  of  Execution, — StattUes,]  The  following  are  the  statutory  provisions 
sevendly  relating  to  the  execution  of  wills  before  1st  Jan.,  1838,  and  on 
and  since  that  date. 

By  the  Stat,  of  Wills  (32  Hen.  8,  c.  1\  s.  1,  a  will  of  lands  was  required 
to  be  in  writing.  By  the  Stat  of  Frauas  ^29  Car.  2,  c.  3^,  s.  5,  all  devises 
and  bequests  oi  any  lands  or  tenements,  **  snail  be  in  writmg  and  signed  by 
the  party  so  devising  the  same,  or  by  some  other  person  in  his  presence. 
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and  by  his  express  directions,  and  shall  be  attested  and  sabscribed  in  the 
presence  of  the  said  devisor  by  three  or  four  credible  witnesses,  or  else  they 
shall  be  utterly  void  and  of  none  effect."  This  sect,  is  still  in  force  as  to 
wills  made  before  Ist  Jan.,  1838. 

By  the  Wills  Act  (1  Vict  c.  26),  s.  9,  "  no  will  shall  be  valid  unless  it 
shall  be  in  writing,  and  executed  in  manner  hereinafter  mentioned  (that  is 
to  say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator  or  by 
some  other  person  in  his  presence,  and  by  his  direction ;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time ;  and  such  witnesses  shall 
attest  and  shall  suDscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary."  By  sect.  13,  **  every  will  executed 
in  manner  hereinbefore  required  shall  be  valid  without  an^^  other  publi- 
cation thereof."  This  act  oy  sects.  1,  34,  applies  to  any  will,  codicil  or 
appointment  in  exercise  of  a  power  made  or  re-executed,  or  re-published  or 
revived  by  any  codicil  on  or  after  1st  Jan.,  1838. 

The  signing  required  by  sect.  9  is  to  be  "  at  the  foot  or  end  "  of  the  will. 
As  this  provision  gave  occasion  to  some  very  inconvenient  decisions  upon 
the  precise  situation  of  the  signature,  it  was  enacted,  by  15  &  16  Vict  c.  24, 
s.  1,  that  the  will  shall  be  vaGd  if  the  si^ature  be  so  placed  at,  or  after,  or 
following,  or  under,  or  beside,  or  opposite  to  the  end  of  the  will  that  it 
shall  be  apparent  that  the  testator  intended  to  give  assent  by  such  signature 
to  the  wntmg  signed  as  his  will.  But  no  signature  under  the  act  is  to  give 
effect  to  any  disposition  which  is  underneath  it,  or  follows  it,  or  is  written 
after  the  signature  shall  be  made. 

By  sect  2,  these  provisions  extend  to  every  will  already  made,  where 
administration  or  probate  has  not  already  been  granted,  or  where  the 
property  has  not  been  possessed  or  enjoyed  by  some  person,  or  the  right  thereto 
nas  not  been  decided  to  be  in  some  ouier  person  than  the  persons  claiming 
under  the  will  in  consequence  of  the  defective  execution  of  such  wilL 

The  following  dedsions  under  the  Stat  of  Frauds,  s.  6,  ante,  p.  135,  are 
retained,  as  being  often  applicable  to  the  proof  of  wills  made  since  the  Wills 
Act.    The  decisions  unoer  the  Wills  Act  are  collected,  post,  p.  138. 

Signing,]  Notwithstanding  some  earlier  cases  to  the  contrary,  it  is  now 
the  better  opinion  that  sealing,  without  signing,  is  not  a  sufficient  execution 
within  the  Stat,  of  Frauds.  Smith  v.  Evans,  1  Wils.  313 ;  Wright  v. 
Wexford,  17  Ves.  458.  It  is  sufficient  under  that  Statute,  if  the  testator 
signs  his  name  at  the  beginning  of  the  will.  Lemayne  v.  Stanley.  3  Lev.  1 ; 
S.  C»  Freem.  538.  If  the  will  is  written  on  several  sheets,  and  tne  testator 
signs  some  and  intends  to  sign  the  rest,  but  does  not,  this  is  not  a  sufficient 
execution  ;  Right  v.  Price^  1  Doug.  241  ;  but  where  a  will,  written  on  three 
sides  of  a  sheet  of  paper,  concluded  by  stating  that  the  testator  had  signed 
his  name  to  the  first  two  sides  and  had  put  his  hand  and  seal  to  the  last, 
and  in  fact  he  had  put  his  hand  and  seal  to  the  last,  but  had  omitted  to 
sign  the  two  other  sides,  the  execution  was  held  good,  the  signing  of  the 
last  sheet  showing  that  the  former  intention  had  been  abandoned.  Winwr 
V.  PraU,  2  B.  &  B.  650. 

Where  a  codicil  was  duly  executed  and  attested  by  three  witnesses  and 
written  on  the  same  paper  with  an  unexecuted  will  to  which  it  expressly 
referred  :  it  was  held,  that  such  execution  gave  effect  to  the  will,  and  that 
it  therebv  became  a  good  will  of  lands.  Doe  a.  Williams  v.  Evans,  1  Or.  &  M. 
42 ;  S.  C.  3  Tyr.  56.  So,  a  codicil  whereby  the  testator  confirms  his  will, 
gives  validity  to  an  unattested  alteration  in  a  devise  made  after  the  execu- 
tion of  the  will ;  and  to  a  testamentary  paper  purporting  to  be  a  devise 
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unattested  and  unannexed  to  the  will,  if  distinctly  referred  to  by  such 
codicil ;  1  Wms.  Exow.,  8th  ed.,  pp.  98  et  teq.  The  existence  and  identity 
of  euch  paper  must  be  proved  by  parol  evidence.  In  re  Heathcote,  6  P.  D. 
90.  But  a  codicil  may  operate  as  a  partial  republication  only.  Mony- 
penny  v.  Brutaw,  2  Russ.  &  Myl.  117.  Where  the  testator  is  blind,  it  is 
not  necessary  to  read  over  to  him  the  will  in  the  presence  of  the  attesting 
witnesses  previously  to  execution.  Longt^mp  d.  Goodfellaw  v.  Fish,  2  N. 
R.  415.  A  signature  by  mark  or  initials  is  sufficient  Baker  v.  Denning, 
8  Ad.  &  E.  94 ;  In  re  BlemH,  5  P.  D.  116.  Where  a  testator  requested 
another  person  to  sign  his  will  for  him,  which  the  other  did  in  his  own 
name,  that  is  sufficient.    In  re  Clark,  2  Curt.  329. 

Under  the  Wills  Act  (I  Vict  c.  26),  s.  9,  ajite,  p.  136,  the  will  must  be 
signed  at  the  foot  or  end  thereof;  see  also  15  &  16  Vict  c.  24,  ante,  p.  136. 

Attestation,']  The  Statute  of  Frauds  does  not  direct  that  the  witnesses 
shall  see  the  testator  sign ;  therefore,  it  is  enough  if  the  testator  acknow- 
ledge to  the  witnesses,  either  separately  or  all  together,  that  the  will  or 
handwriting  is  his.  Stonekouse  v.  Evelyn,  3  P.  Wms.  254  ;  Johnson  v. 
Johnson,  2  Or.  k  M.  140.  But  where  the  attestation  purported  that  the  will 
had  been  signed  in  the  presence  of  the  three  witnesses  who,  in  his  presence 
and  that  of  each  other,  signed  the  attestation,  it  was  held  insufficient  to  call 
one  of  them,  who  stated  that  he  and  another  saw  the  testator  sign,  but  that 
the  third,  whose  signature  was  proved,  was  not  then  present  Doe  v.  Lewis, 
7  C.  &  P.  574.  It  is  sufficient,  though  the  witnesses  do  not  know  the  paper 
to  be  the  testator's  wilL  Wright  v.  Wright,  7  Bing.  457.  If  the  witnesses 
set  their  marks  to  the  will,  it  is  enough ;  Harrison  v.  Harrison,  8  Yes.  185 ; 
Harrison  y.  Elvin,  3  Q.  B.  117  ;  and  they  may  attest  it  at  several  times ; 
Cook  V.  Parson,  Prec.  in  Chanc  185  ;  but  in  that  case  one  witness  alone  will 
not  be  able  to  prove  the  due  execution  of  the  wilL  The  witnesses  need  not 
attest  every  page,  but  all  the  will  should  be  in  the  room  at  the  time  of 
attestation ;  wheUier  it  was  so  or  not  is  a  question  for  the  jury.  Bond  v. 
Seawell,  3  Burr.  1773  ;  Lea  v.  Libb,  3  Mod.  262.  The  witnesses  must  attest 
and  subscribe  the  will  in  the  presence  of  the  testator ;  but  it  is  enough  if 
the  testator  was  in  such  a  position  that  he  might  see  the  witnesses  attest ; 
as  where  he  was  in  one  room  and  the  witnesses  in  another,  and  he  might 
have  seen  them  through  a  window.  Shires  v.  Glascock,  2  Salk.  688.  So 
where  the  testator  was  in  bed,  and  the  witnesses  retired  through  a  short 
passage  into  another  room,  and  attested  the  will  opposite  to  the  door,  which 
was  open,  as  well  as  the  door  of  the  testator's  room.  Davy  v.  Smith,  3  Salk. 
895  ;  Todd  v.  fVinchelsea,  EL  of,  M.  &  M.  12.  So  where  the  testatrix  sat  in 
her  carriage  opposite  the  window  of  the  attorney's  office  in  which  the  will 
was  attested.  Casson  v.  Dade,  1  Bro.  Ch.  C.  99.  But  where  the  will  was 
attested  in  an  adjoining  room,  and  the  jury  found  that  in  one  part  of  the 
room  in  which  the  testator  was,  a  person  mclininff  forward  with  his  head 
out  of  the  door  might  have  seen  the  witness,  but  uiat  the  testator  was  not 
in  such  a  situation,  the  execution  was  held  invalid.  Doe  d.  Wright  v. 
Manifold,  1  M.  &  S.  294.  The  test  in  these  cases  seems  to  be  ''  whether 
the  testator  might  have  seen,  not  whether  he  did  see,  the  witnesses  sign 
their  names."  In  re  Trimnel,  11  Jur.,  N.  S.  248,  Feb.,  1865,  per  Wilde,  J.  0. 
Making  a  mark  is  a  sufficient  sabscnption.  Doe  d.  Dames  v.  Davies,  9  Q.  B. 
648.  The  attesting  witnesses  may  subscribe  their  names  in  any  part  of  the 
wiU,  and  not  exclusively  at  the  end  of  it ;  nor  is  buy  testimonium  clause,  or 
form  of  attestation  necessaiy.  Roberts  v.  FhiUips,  4  E.  &  B.  450.  It  seems, 
however,  that,  where  there  is  no  such  clause  to  show  whether  they  sign  as 
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attesting  witnesses  thei*e  must  be  extrinsic  proof  of  it    Id.  457.    And  this 
decision  applies  as  well  to  the  new  as  to  the  old  Wills  Act.    Ibid. 

Under  the  Wills  Act,  1  Vict.  c.  26,  s.  9,  ante^  p.  136,  the  witnesses  must 
both  be  present  at  the  same  time  when  the  signature  is  made  or  acknow- 
ledged by  the  testator.  And  they  must  attest  in  the  presence  of  the  testator, 
but  not  necessarily,  it  seems,  of  each  other  ;  Cooper  v.  Beckett,  3  Curt.  659, 
))er  Sir  H.  Jenner  Fust ;  assumed  per  cur.  on  appeal,  4  Moo.  P.  0.  C.  419  : 
Favlds  V.  Jackson,  6  Notes  of  Cas.  SuppL  L  (14th  June,  1845).  In  Casement 
V.  FtUton,  5  Moo.  P.  C.  C.  130  (arguetl  Jime  17th— 19th ;  judgment  26th 
July,  1845),  it  was  held  on  the  construction  of  a  similar  ckuse  in  the 
corresponding  section  of  the  Indian  Wills  Act  (which  liowever  omits  the 
words  *'  shall  attest  and  *'),  without  reference  to  Faulds  v.  Jackson,  supra, 
that  the  witnesses  must  also  subscribe  in  tlie  presence  of  each  other.  This 
decision  which  was  based  on  the  words  **  such  witnesses,"  has  not  been 
followed  ;  see  1  Wms.  Exors.,  8th  ed.  91 ;  Ld.  S.  Leonard's  Handy  Book 
of  Property  Law,  8th  ed.  244.  The  testator  must  sign  or  acknowledge  his 
signature  to  both  witnesses  present  together,  before  either  of  them  attests. 
Cooper  V.  Bockett,  supra  ;  Hiiidnvarsh  v.  Charlton,  8  H.  L.  C.  160.  If  a  witness 
sign  before  the  testator  an  acknowledgment  by  him  of  his  signature  after 
execution  by  the  testator  is  insufficient.  S.  0. ;  Moore  v.  King,  "3  Curt  243, 
It  is  sufficient  if  the  witnesses  sign  with  their  initials.  In  re  Bleioiti,  5  P.  D. 
116.  As  no  form  of  attestation  is  necessary,  the  mere  subscription  of  two 
names,  without  calling  themselves  witnesses,  will  be  primd  facie  suffi- 
cient. Bryan  v.  White,  2  Rob.  Ecc.  Rep.  315.  An  acknowledgment  by  a 
testator  of  his  signature  previously  affixed  is  sufficient,  if  the  will  bearing 
his  signature,  visibly  apparent  on  the  face  of  it,  be  produced  to  two  wit- 
nesses present  together,  and  they  are  asked  by  him,  or  in  his  presence  to 
subscribe  the  same.  Gaze  v.  Gaae,  3  Curt  451 ;  In  re  Ashmore,  Id.  756  ; 
InglesaiU  v.  IngUsant,  L.  R.,  3  P.  &  M.  172.  But  where  the  witnesses  neither 
see  nor  have  the  opportunity  of  seeing  the  signature,  the  acknowledgment 
is  insufficient,  even  although  the  testator  declares  the  paper  to  be  his  wilL 
Blake  v.  Blake,  7  P.  D.  102,  C.  A.  See  fuiiher,  1  Wms.  Exors.,  8th  ed.  89, 
90  ;  and  generally  as  to  the  signature  and  attestation  requisite  under  the 
Wills  Act,  Id.  76  et  seq. 

IVhat  Witness  must  he  caUed."]  To  prove  a  will  of  land  it  is  sufficient  to 
call  one  of  the  witnesses,  if  he  can  speak  to  all  the  requisites  of  attestation. 
B.  N.  P.  264  ;  Longford  v.  Eyre,  1  P.  Wms.  741 ;  Belbin  v.  Skeates,  1  Sw. 
&  Tr.  148  ;  27  L.  J.,  P.  M.  &  A.  56  ;  following  Wright  v.  Doe  d.  TaOiam, 
infra. 

It  was  held  that  on  an  issue  of  Chancery  all  tlie  witnesses  ought  to  be 
called.  Bvotle  v.  Blundell,  19  Yes.  494.  Though  this  was  the  ^neral  rule 
in  coses  where  the  suit  was  instituted  by  the  devisee  to  establish  the  will, 
yet  where  the  suit  was  by  the  heir  against  the  devisee  for  the  purpose  of 
setting  aside  the  will,  the  devisee  was  not  required  to  produce  all  the 
witnesses.  Tatham  v.  Wright,  2  Russ.  &  Myl.  1.  Upon  the  trial  of  an 
ejectment  brought  by  the  heir  for  the  recovery  of  the  same  lands  as  those 
mentioned  in  the  last  case,  one  of  the  attesting  witnesses  who  proved  the 
will  on  the  issue  out  of  Chancery,  having  died,  the  defendant  proved  his 
testimony  from  the  shorthand  writer's  notes,  which  were  held  to  be  suffi- 
cient evidence  of  the  execution  of  the  will,  though  another  attesting  witness 
was  present  at  the  trial.  But  the  previous  proceedings  in  the  Court  of 
Chancery  upon  which  an  issue  had  been  found  for  the  devisee,  were  held 
not  to  be  in  evidence  of  the  execution.  Wright  v.  Doe  d.  Tatham,  1  Ad.  & 
£.  3  ;  Ex.  Ch. 
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Proof  where  the  Witnesus  are  dead,  or  deny  iJieir  Attestation.']  Where  the 
witnesses  are  dead,  this  fact  and  their  handwriting  should  be  proved. 
^  Where  the  attestation  clause  recites  a  compliance  with  all  the  requisite 
ceremonies  in  respect  of  all  the  witnesses,  it  is  enough  in  order  to  make  a 
primd  fade  case,  to  prove  the  death  of  all,  and  the  handwriting  of  one  of 
them ;  because  it  ^viU  be  presumed  that  everything  the  witness  thus 
declared  by  his  attestation  to  have  been  done,  was  really  done/'  Andrew 
V.  Motley,  12  C.  B.,  N.  S.  527, 532 ;  32  L.  J.,  C.  P.  128, 130,  per  Williams,  J. 
Though  the  attestation  does  not  express  that  the  witnesses  subscribed  the  will 
in  the  presence  of  the  testator,  yet  a  jury  may  presume  that  fact  in  favour  of 
the  will.  Croft  v.  PawUtt,  2  Stra.  1109 ;  Hands  v.  Jarnes,  2  Comyn,  531  ; 
Doe  d.  Davies  v.  Daviee,  infra.  And  it  seems  that  a  general  form  of  attesta- 
tion must  be  taken  as  afiirminf'  that  all  has  been  done  in  the  presence  of  the 
witnesses  which  is  stated  in  me  boily  of  the  instrument.  miUer  v.  Burt^ 
coram  Leach,  M.  R,  cited  4  Ad.  &  E.  15.  The  principle  of  these  decisions 
seems  to  be  fully  recognised  in  Doe  d.  Spilsbury  v.  Burdett,  4  Ad.  &  E.  1  ; 
and  S.  C.  in  D.  P.,  6  M.  &  Gr.  386  ;  10  CI.  &  F.  340  (see  this  case  infra). 

Even  although  the  witnesses  to  a  will  should  swear  that  the  will  was  not 
duly  executed,  evidence  may  be  adduced  in  support  of  the  will  Lowe  v. 
Jolliffe^  1  W.  BL  365  ;  Binmnan  v.  Hodgson,  L  R.,  1  P.  &  M.  362  ;  see 
Wright  v.  Rogers,  Id,  678.  Where  one  witness  gives  e\idence  against  due 
execution,  the  party  supporting  the  will  must  call  the  other  witness.  Owen 
V.  JViUiams,  32  L.  J.,  P.  M.  &  A.  159  ;  CoUs  v.  Coles,  L.  R.,  1  P.  &  M.  70. 
A  will  was  attested  by  three  witnesses,  one  (standing  second)  being  a 
marksman  and  the  other  two  being  dead,  the  handwriting  of  these  two  was 
proved,  but  the  marksman  being  produced,  recollected  nothing  of  his  signa- 
ture ;  he  was  very  old,  and  had  Known  the  testator ;  the  will  was  uncon- 
tested for  16  years  :  held  that  the  jury  mieht  presume  the  due  execution  of 
the  will  under  the  circumstances.  Doe  a.  Davies  v.  Davies,  9  Q.  B.  648. 
From  these  cases  it  does  not  seem  to  be  in  general  necessary  to  produce 
evidence  aliunde  that  the  formalities  not  mentioned  in  the  attestation  clause 
were  gone  through.  But  it  is  certainly  safer  to  do  so,  if  possible.  See 
Vinnicombe  v.  Butler,  3  Sw.  &  Tr.  580  ;  ,34  L.  J.,  P.  M.  &  A.  18. 

Where  two  of  the  witnesses  are  dead,  and  the  surviving  witness  charges 
them  with  fraud  in  the  attestation  of  the  will,  e\adence  of  their  j^ood 
character  is  admissible.  Doe  d.  Stephenson  v.  Walker,  4  Esp.  50 ;  Proms  v. 
Reed,  5  Ring.  435. 

Proof  of  Wills  thirty  years  old.]    A  will  30  years  old,  coming  from  the 

§  roper  custody,  ¥rill  be  presumed,  in  the  same  way  as  a  deed,  to  have  been 
uly  executed,  although  it  bear  some  marks  of  cancellation.  Andreu;  v. 
Motley,  supra.  As  to  proper  custody,  see  Custody  of  ancient  writings,  ante, 
pp.  97,  98. 

In  Doe  d.  Spilsbury  v.  Burdett,  supra,  it  was  considered  by  the  Q.  B.  that, 
where  the  instrument  creating  a  power  required  it  to  be  executed  by  will, 
to  be  "  signed,  sealed,  and  publisned  in  the  presence  of,  and  attested  by 
three  or  more  credible  witnesses,''  the  will,  although  30  years  old,  must  bear  an 
attestation  that  it  was  r^ularly  executed  according  to  the  power  (see  4  Ad. 
&  E.  19).  But  this  strictness  as  to  the  attestation  clause  applied  only  to 
wills  executed  under  powers  ;  in  other  cases  of  wills,  as  in  the  case  of  deeds, 
the  attestation  clause  was  by  no  means  conclusive  as  to  what  was  done. 
Even  the  oral  testimony  of  the  attesting  witnesses  is  not  so  ;  Lowe  v.  Jolliffe, 
and  Boumian  v.  Hodgson,  supra ;  and  the  decision  in  Andrew  v.  Motley , 
supra,  would  be  strong  to  show  that  the  admissibility  of  a  will  30  years  old 
without  proof  of  execution  was  not  affected  by  such  a  defect  in  the'dause  of 
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attestation.  See  further,  post^  p.  142.  The  execution  of  powers  h}*'  will  on 
and  since  Ist  Jan.,  1838,  has  been  much  simplified  by  1  Vict.  c.  26,  s.  10, 
post  J  p.  142. 

Under  the  old  law  it  was  held  that  the  30  years  were  to  be  reckoned  from 
the  date  of  the  will  being  executed.  Doed.  Oldham^  v.  JVolley,  8  B.  &  C.  22. 
The  fact  that  under  sect.  24,  a  will,  mth  reference  to  the  estate  comprited 
thereiUf  now  speaks  from  the  death  of  the  testator  would  not  seem  to  alter 
this  principle. 

Interested  attesting  Witness,']  Formerly  if  a  will  were  attested  by  a  person, 
who,  or  whose  wife,  or  husband  took  any  interest  thereunder,  the  will  was 
void  because  it  could  not  beproved  ;  this  was  remedied  as  to  an  interested 
¥ritness  himself,  by  stat  25  Geo.  2,  c.  6,  s.  1,  which  made  such  witness  com- 
petent to  prove  me  will,  but  avoided  the  devise  to  him  ;  sect '  2  made 
creditors  competent  witnesses,  although  the  will  chained  the  debts  on  the 
real  estate.  This  act  still  applies  to  wills  made  before  1st  Jan.,  1838.  As 
to  the  competency  of  the  husband  of  a  devisee,  see  Hatfield  v.  Thorp,  5  B.  & 
A.  689. 

By  the  Wills  Act  (1  Vict.  c.  26),  s.  14,  if  the  attesting  witness  to  a  will 
be  incompetent  to  prove  it  at  the  time  of  execution  or  afterwards,  the  vrill 
shall  not  be  invalid  on  that  account;  and  by  sect.  15,  if  the  attesting 
witness,  or  the  wife  or  husband  of  the  witness,  be  a  beneficial  devisee,  &c, 
the  devise  shall  be  void,  and  the  witness  competent ;  and  by  sect  16,  in  the 
case  of  a  will  chai^ging  real  or  personal  estate  w^th  debts,  a  creditor,  or  the 
wife  or  husband  of  one,  may  attest  the  will,  and  prove  its  execution  ;  and 
by  sect  17,  the  executor  is  admissible  to  prove  the  execution,  or  the  validity 
or  invalidity  of  a  wilL  This  act,  by  sects.  1,  34,  applies  to  all  wills  made  or 
re-executed  on  or  after  1st  Jan.,  1838. 

A  devise  to  an  attesting  witness  is  void  though  there  are  three  other 
attesting  witnesses.  Doe  d.  Taylor  v.  MHU,  1  M.  &  Rob.  288.  Where  a  will 
attested  by  A.  contains  a  devise  to  A.  and  is  confirmed  by  a  codicil  not 
attested  by  A.,  the  devise  is  good,  for  the  codicil  incorporates  the  will,  and 
they  form  one  instrument  Anderson  v.  Anderson,  L.  K,  13  Eq.  381.  The 
marriage,  after  attestation,  of  the  attesting  witness  to  a  devisee  does  not 
affect  the  devise.     Thorpe  v.  Bestwick,  6  Q.  S.  D.  311. 

The  Act  for  making  interested  witnesses  competent  (6  &  7  Vict  c.  85), 
provides  that  it  shall  not  affect  the  new  Wills  Act ;  but  the  Statute  of 
Frauds  is  not  referred  to  in  it 

Proof  by  ProbaU,]  The  Probate  Court  Act  (20  &  21  Vict  c.  77X  after 
providing  by  sect  61,  that  where  a  will  affecting  real  estate  is  proved  in 
solemn  form,  or  is  the  subject  of  any  contentious  proceeding,  the  heir  and 
persons  interested  in  the  real  estate  shall  be  cited,  enacts  by  sect.  62,  that 
^  where  probate  of  such  will  is  granted  after  such  proof  in  solemn  form,  or 
where  the  validity  of  the  will  is  otherwise  declared  oy  the  decree  or  order  in 
such  contentious  cause  or  matter  as  aforesaid,  the  probate,  decree,  or  order 
respectively  shall  enure  for  the  benefit  of  all  persons  interested  in  the  real 
estate  affected  by  such  will,  and  the  probate  copy  of  such  will,  or  the 
letters  of  administration  with  such  will  annexed,  or  a  copy  thereof  respec- 
tively, stamped  with  the  seal  of  her  Majesty's  Court  of  Probate"  (vide  infra), 
"  shall  in  all  courts,  and  in  all  suits  and  proceedings  affecting  real  estate  of 
whatever  tenure  (save  proceedings  by  way  of  app^  under  Uiis  Act,  or  for 
the  revocation  of  such  probate  or  administration),  be  received  as  conclusive 
evidence  of  the  validity  and  contents  of  such  will,  in  like  manner  as 
a  probate  is  received  in  evidence  in  matters  relating  to  the  personal  estate ; 
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and  where  probate  i»  refused  or  revoked  on  the  ground  of  the  invalidity  of 
the  will,  or  the  invalidity  of  the  will  is  other\v'ise  declared  by  decree  or 
order  under  this  Act,  such  decree  or  order  shall  entire  for  the  benefit  of  the 
heir-at-law,  or  other  persons  against  whose  interest  in  real  estate  such  will 
might  operate,  and  sueh  will  sludl  not  be  received  in  evidence  in  any  suit  or 
proceeding  in  relation  to  real  estate,  save  in  any  proceeding  by  way  of 
appeal  from  such  decrees  or  orders."  Sect.  63  provides,  "  that  the  probate, 
decree,  or  order  of  the  court  shall  not  in  any  case  affect  the  heir  or  any 
pei-son  in  respect  of  his  interest  in  real  estate,  unless  auch  heir  or  person  has 
oeen  cited  or  made  party  to  the  proceedings,  or  derives  title  under  or 
through  a  person  so  cited  or  made  r»arty.'' 

By  sect.  64,  in  any  action,  **  wnere,  according  to  the  existing  law,  it 
would  be  necessary  to  produce  and  prove  an  original  will  in  order  to  estab- 
lish a  devise  or  other  testamentary  disposition  of  or  affecting  real  estate,  it 
shall  be  lawful  for  the  party  intending  to  establish  in  proof  such  devise  or 
other  testamentary  disposition,  to  give  to  the  opposite  party,  ten  days  at 
least  before  the  trial  or  other  proceeding  in  which  the  said  proof  shall  be 
intended  to  be  adduced,  notice  that  he  intends  at  the  said  trial  or  other 
proceeding  to  give  in  evidence,  as  proof  of  the  devise  or  other  testamentary 
disposition,  the  probate  of  the  said  will,  or  the  letters  of  administration 
with  the  will  annexed,  or  a  copy  thereof  stamped  with  any  seal  of  the 
Court  of  Probate  "  {vide  infra) ;  "  and  in  every  such  case  such  probate  or 
letters  rif  administration,  or  copy  thereof  respectively,  stamped  as  aforesaid, 
shall  be  suiiicient  evidence  of  such  will,  and  of  its  validity  and  contents, 
notwithstanding  the  same  may  not  have  been  proved  in  solemn  form,  or 
have  been  otherwise  declared  valid  in  a  contentious  cause  or  matter,  as 
herein  provided,  unless  the  party  leceiviug  such  notice  shall,  within 
four  days  after  such  receipt,  give  notice  that  he  disputes  the  validity  of 
such  devise  or  other  test^entary  disposition."  By  sect.  65,  **In  every 
case  in  which,  in  any  such  action  or  suit,  the  original  will  shall  be  produced 
and  proved,  it  shall  be  lawful  for  the  court  or  judge  before  whom  such 
evidence  shall  be  given,  to  direct  by  which  of  the  parties  the  costs  thereof 
shall  be  paid." 

The  jurisdiction  of  the  Court  of  Probate  is  now  transferred  by  the  J.  Act, 
1873,  s.  16,  to  the  Hiffh  Court  of  Justice,  and  is  by  sect.  34  assigned  to  the 
Probate,  Divorce,  and  Admiralty  Division.  Probates  are  therefore  now 
sealed  with  the  seal  of  that  Division. 

If  the  party  receiving  the  ten  days'  notice  imder  the  above  section  give 
the  four  days  counter-notice  that  he  disputes  the  validity  of  the  devise,  the 
probate  will  not  be  admissible  in  eviaence;  but  if  he  do  not  give  the 
counter-notice,  he  may  nevertheless  at  the  trial  dispute  the  validity  of 
the  will,  for  "sufficient  evidence"  here  means  only  primd facie  evidence. 
BarracUrugh  v.  Greenhough,  L.  R.,  2  Q.  B.  612,  Ex.  Ch.  Semble,  that  the 
notice  should  be  given  to  the  solicitor  of  the  opposite  party.  S.  C.  Where 
the  notice  has  not  been  given  under  the  act  the  judge  may  adjomn  the 
cause  to  allow  of  the  notice  being  given  or  to  allow  proof  of  the  will  per 
testes;  see  HiUiard  v.  Eiffe,  L.  K,  7  H.  L.  39,  49, per  Ld.  Cairns,  C. 


Proof  of  Execution  of  Powers. 

As  a  gjeaerA  rule,  all  the  circumstances  required  by  the  creator  of  a 
power,  however  otherwise  unimportant,  must  be  observed,  and  cannot  be 
satisfied  but  by  a  strict  and  literal  performance.  Per  Ld.  Ellenborough, 
C.  J.,   Hawkins  v.  Kemp,   3  East,  440.    And  when  the  power  directs 
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attestation  and  other  formalitieB  the  attestation  must  notice  the  compliance 
with  the  formalities.  Thus  where  it  was  to  be  executed  "  by  any  deed  or 
writing  under  the  liands  and  seals  of  the  parties,  to  be  by  them  duly  executed 
in  the  presence  of,  and  attested  by  two  or  more  witnesses  ; "  it  was  held 
that  as  the  attestation  stated  only  a  sealing  and  delivery,  and  omitted  the 
signingy  the  power  was  not  duly  executed  ;  Doe  d.  Mansfield  v.  Peachy  2  M. 
&  S.  576  ;  and  a  subsequent  correct  attestation,  indorsed  upon  the  instrument 
after  the  death  of  one  of  the  parties,  would  not  remedy  the  defect,  S.  C. ; 
Wright  v.  JVakefordy  2  Taunt.  214.  So,  if  the  power  is  to  be  executed  by 
an  appointment  to  be  signed  and  published  in  the  presence  of,  and  attested 
by  two  witnesses,  and  the  attestation  omits  to  mention  the  publication. 
Moodie  v.  Reid,  7  Taunt.  355.  But  where  the  attestation  mentioned 
"delivery,"  this  has  been  held  equivalent  to  publication.  JFard  v.  Sidfi, 
1  Cr.  &  M.  171. 

The  cases  above  referred  to  assume,  however,  rather  than  expressly  decide, 
that,  if  the  attestation  is  deficient,  the  deficiency  cannot  be  supplied  by 
evidence  aliundS  that  the  formalities  were  all  gone  through.  But  this  is 
directly  contrary  to  tfie  law,  in  the  analogous  case  of  formalities  required 
by  statute  ;  and  perhaps  after  the  language  of  Lord  Lyndhurst,  in  JRurdett 
V.  Doe  d.  SpUsbury^  6  M.  &  Gr.  461,  and  of  Ld.  Campbell,  at  pp.  468  et  seq,, 
it  vrill  be  held,  if  the  question  should  arise,  that  the  attestation  olause  is 
not  conclusive.  Indeed,  Ld.  Campbell,  in  Newton  v.  Rieketts,  9  H.  L.  C. 
262  ;  31  L.  J.  Ch.  247,  says  that  the  ratio  decidendiy  in  Burdett  v.  Doe  d. 
SpHsbury,  was  that  such  extrinsic  evidence  might  be  given.  This  was 
certainly  not  so.  But  still  this  expression  of  opinion  gives  to  the  view 
under  discussion  the  full  weight  of  Lord  Campbell's  authority.  On  the 
other  hand,  we  have,  in  Burdett  v.  Doe  d.  Spilsbury,  Lord  Brougham's 
express  refusal  to  overrule  the  cases  which  lay  down  the  very  strict  rule 
requiring  aU  the  formalities  to  be  noticed  in  the  attestation.  See  6  M.  & 
Gr.  465. 

When  the  instrument  creating  the  power  does  not  require  attestation,  an 
informal  or  imperfect  one  will  not  mvalidate.  Sugd.  Pow.  8th  ed.  235, 
247.  The  defect  of  omitting  to  state  in  the  attestation  the  signing  of  the 
instrument  was  cured  by  stat.  54  Geo.  3,  c.  168,  with  regard  to  powers 
th^etofore  executed  ;  but  the  act  was  only  retrospective,  and  has  now  been 
repealed  by  the  Stat.  Law  B^vision  Act,  1873.  Leases  defectively  exe- 
cuted under  powers  may  now  be  confirmed  by  acceptance  of  rent  under 
the  circumstances  provided  for  in  statutes  12  &  13  Vict  c.  26,  and  13 
&  14  Vict.  17. 

The  Wills  Act,  1  Vict.  c.  26,  abrogated  the  necessity  of  following  the 
formalities  prescribed  by  the  donor  of  a  power  to  be  exercised  by  a  will 
or  appointment  in  the  nature  of  a  will ;  for  it  provides  (sect.  10)  that 
"no  appointment  made  by  will,  in  exercise  of  any  power,  shall  be  valid, 
unless  tne  same  be  executed  in  manner  hereinbefore  required;  and  every 
will  executed  in  manner  hereinbefore  required  shall,  so  far  as  re8i)ects 
the  execution  and  attestation  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  will,  notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  exercise  of  such  power  should  be  executed  with 
some  additional  or  other  form  of  execution  or  solemnity."  Hence  the 
execution  of  wills  in  virtue  of  powers  must  hereafter  conform  to  the 
regulations  pointed  out  in  the  9th  section  of  the  act,  ante,  p.  136.  A 
wfll  executed  with  only  the  formalities  prescriljed  in  this  section  will 
not  satisfy  the  condition  of  a  power  to  be  exercised  **  by  any  instrument 
in  writing  to  be  by  her  signed  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses.''    Taylor  v.  meads,  4  D. 
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J.&S.  597  ;  34  L.  J.,  Ch.  203.  Sucli  a  power  is,  however,  satisfied  by  a 
will  expressed  to  be  "signed,  sealed,  acKi)owled<j;ed,  and  declared  *' in  the 
presence  of  the  attesting  witnesses.    Smith  v.  AdJdns,  L.  R.  14  Eq.  402. 

The  above  section  only  applies  to  powers  to  be  executed  hy  will ;  but 
by  a  later  Act,  22  &  23  Vict  c.  35,  a  like  remedy  has  been  provided 
for  the  relief  of  donees  of  powers  to  be  exercised  otherwise  than  oy  will ; 
for  by  sect.  12,  a  deed  executed  after  Au^t  13,  1859,  in  the  pi-esence 
of  and  attested  by  two  or  more  witnesses  m  the  ordinary  manner,  shall, 
so  far  as  respects  the  execution  and  attestation  thereof,  be  a  valid  execu- 
tion of  a  power  of  appointment  by  deed  or  instrument  in  writing  not 
testamentary,  although  some  other  execution,  attestation,  or  solemnity  may 
have  been  prescribea  by  the  donor  ;  provided  that  this  shall  not  dispense 
with  any  requirement  prescribed  by  him  other  than  the  manner  of  exe- 
cution or  attestation,  nor  prevent  the  donee  from  executing  the  power  in 
the  manner  prescribed  by  the  donor. 

There  is,  however,  a  notable  difference  between  this  and  the  act  relating 
to  wills  under  powers,  viz.,  that  a  will  under  a  power  must  conform  to 
the  provisions  of  1  Vict,  c  26,  whereas  an  appointment  made  since  22 
&  23  Vict  c.  35,  may  be  executed  in  the  manner  prescribed  either  by 
that  act  or  by  the  donor  of  the  power.  The  last  Act  is  retrospective 
so  far  as  regards  the  instrument  creating  the  power. 


Prdof  of  A  wards. 

As  to  proof  of  awards  generally,  viAe  post^  Action  on  Awards. 

Afi  to  proof  of  awards  made  by  commissioners  under  Inclosure  Acts,  &c., 
it  is  provided  by  the  general  Act,  41  Geo.  3,  c.  109,  s.  35,  and  also  by  3  & 
4  WiU.  4,  c.  87,  ss.  2  and  4,  that  the  original  award,  or  a  copy  of  the 
enrolment  signed  by  the  proper  officer  of  the  coiui;  or  the  clerk  of  the 
peace  or  his  deputy,  and  purporting  to  be  a  true  copy,  shall  be  admitted 
in  all  courts  as  legal  evidence.  In  any  collateral  proceeding  in  which 
it  may  be  necessary  to  eive  it  in  evidence,  it  will  be  presumed  that  the 
award  has  been  regularly  made,  and  that  the  commissioners  were  duly 
qualified,  and  had  given  the  proper  notices,  &c.  :  but  this  presumption 
may  be  rebutted ;  R.  v.  Hashngfieldj  2  M.  &  S.  659  ;  Doe  d.  Nanney  v. 
Gore,  2  M.  &  W.  320 ;  ace.  WUliams  v.  Eytm,  2  H.  &  N.  771  ;  27  L.  J., 
Ex.  176 ;  4  H.  &  N.  367  ;  28  L.  J.,  Ex.  146,  Ex.  Ch.,  and  excess  of 
authority  may  be  shown ;  Wingfield  v.  Tharpy  10  B.  &  C.  785.  Awards 
made  under  6  &  7  Will.  4,  c.  116,  or  3  &  4  Vict  c.  31,  are,  by  sect  1 
of  the  last  act,  made  conclusive  evidence  of  a  compliance  with  all  the 
provisions  of  those  acts,  and  of  all  necessary  consents,  and  no  other  evidence 
of  title  imder  the  inclosure  shall  be  requisite. 


ORAL    PROOF    BY   WITNESSES. 

The  J.  Act,  1876,  s.  20,  provides  that  "  nothing  in  this  act  or  in  the  first 
schedule  hereto,  or  in  any  rules  of  court  to  be  made  under  this  act,  save  as 
far  as  relates  to  the  power  of  the  court  for  special  reasons  to  allow 
depositions  or  affidavits  to  be  read,  shall  affect  the  mode  of  giving  evidence 
by  the  oral  examination  of  witnesses  in  trials  by  jury  or  the  rules  of 
evidence,  or  the  law  relating  to  jurymen  or  junea''     By   Rules,  1883, 
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0.  xxxvii.  T.  1,  "  In  the  absence  of  any  agreement  in  writing  between  the 
solicitors  of  all  parties,  and  subject  to  these  roles,  tlie  witnesses  at  the  trial 
of  an^  action  or  at  any  assessment  of  damages  sludl  be  examined  vivd  voce 
and  m  open  court,"  but  the  court  or  a  judge  may  in  certain  cases  allow 
depositions  or  affidavits  to  be  used,  vide  post,  p.  175,  et  seq. 


Attendance  of  Witnesses. 

Siihpcsnd,  service  of. — Expenses.]  The  process  to  compel  the  attendance  of 
witnesses  is  the  writ  of  sidfpcsnd  ad  testificandum.  EdgeU  v.  Curling,  7  M.  & 
Gr.  958.  This  writ  will  now,  by  stat.  17  &  18  Vict.  c.  34,  s.  1,  issue  out  of 
the  superior  courts  into  any  part  of  the  United  Kingdom  on  the  special 
order  of  the  court  or  judge.  It  is,  however,  nrovided  by  sects.  5  and  6,  that 
this  provision  is  not  to  affect  the  power  of  tne  court  to  issue  commissions 
to  examine,  or  to  affect  the  admissibility  of  evidence  heretofore  admissible 
by  reason  of  a  witness  beinj;  bevond  the  jurisdiction: — in  other  words, 
Scotland  and  Ireland  are  still,  for  these  last-mentioned  purposes,  to  be 
regarded  as  out  of  the  iurisdiction  of  the  superior  courts  of  England.  Either 
the  writ,  or  a  copy  of  it,  must  be  personally  served  on  the  witness ;  and 
where  a  copy  only  is  delivered,  the  original  must  be  shown  whether  the 
witness  reri  uire  it  or  not ;  otherwise  he  cannot  be  attached.  Wadgivorth 
V.  MarshcUt,  1  Or.  &  M.  87.  It  must  be  served  so  as  to  give  witnesses  **  reason- 
able time  to  put  their  own  affairs  in  such  order  that  their  attendance  may 
be  with  as  little  prejudice  to  themselves  as  possible."  Hammond  v.  Stewart, 
1  Stra.  510.  But  urgent  domestic  business  is  no  excuse  for  disobedience. 
Goff  V.  MiUs,  2  D.  &  L.  23.  Notice  to  a  witness  in  London  at  two  in  the 
afternoon,  requiring  him  to  attend  the  sittings  at  Westminster  in  the  course 
of  the  same  eveninc^,  is  too  short.  Ibid.  But  where  a  person  is  present  in 
or  attending  near  the  coiut,  service  on  the  day  of  trial  may  be  sufficient 
under  the  circumstances.  Maunsell  v.  Ainswcrth,  8  Dowl.  869.  Whether 
the  service  be  sufficient  is  for  the  judge  not  the  jury.  Barber  v.  Wood,  2  M. 
&  Rob.  172.  If  the  cause  be  made  a  remam^t,  the  subpcinA  must  be  re-sealed 
and  re-served.  Sydenham  v.  Rand,  3  Doug.  429.  Though  the  writ  only 
requires  attendance  on  the  commission  day,  the  witness  must  attend  for 
the  whole  assizes  till  the  cause  comes  on.    Scholes  v.  HiUon,  10  M.  &  W.  15. 

A  witness  in  a  civil  suit  is  not  bound  to  attend  unless  the  reasonable 
expenses  of  going  to  and  returning  from  the  place  of  trial,  and  of  his  stay 
there,  are  tender^  to  him  at  the  time  of  serving  the  svbpcmd;  nor,  if  he 
appears,  is  he  boimd  to  give  evidence  before  such  expenses  are  paid  or 
tendered.  Chapman  v.  Paynton,  13  East,  16,  n.  The  reasonableness  depends 
on  the  situation  and  circumstances  of  the  witness  ;  Dixon  v.  Lee,  1  C.  M. 
&  K.  645  ;  Vice  v.  Anson,  Ly.,  M.  &  M.  96  ;  and  where  a  witness  has  already 
l)een  paid  by  one  side,  this  may  be  taken  into  account  when  he  is  supoenaed 
by  the  other  side.  Betteley  v.  APLeod,  3  N.  C.  405.  Within  the  bills  of 
mortality  the  usual  tender  is  one  shilling  in  a  town  cause.  Tidd,  Prac. 
9th  ed.  806.  Where  a  w^itness  has  come  to  and  stayed  at  the  assizes  on 
subpcena  without  requiring  payment,  he  may  refuse  to  appear  till  payment 
of  tne  expense  of  returning.  Newton  v.  Harland,  1  M.  &  Gr.  956.  But  no 
tender  of  compensation  for  loss  of  time  is  necessair,  though  it  is  the 
I)ractice  to  allow  it  in  costs  in  some  cases.  Collins  v.  Godefroy,  1.  B.  &  Ad. 
950.  And  a  witness  subpoenaed  to  give  evidence  on  a  matter  of  personal 
opinion  or  professional  SKill,  and  not  to  depose  to  the  fiEu^ts  of  the  case,  may 
insist  on  bemg  paid  compensation  for  loss  of  time  before  he  is  examined. 
WOb  V.  Page,  1  Car.  &  K.  23,  cor.  Maule,  B. 


Subpcen^ — Habeas  Coi-pus.  145 

A  party  who  is  a  necessary  or  (wt  semh,)  a  material  witness  in  his  own 
cause,  and  who  attends  the  trial  only  for  that  reason,  may  be  entitled  to  his 
expenses  like  any  other  witness;  Hoioes  v.  Barber,  18  Q.  B.  588  ;  21  L.  J., 
Q.  B.  254  ;  Dowdell  v.  Australian  Mail  Co,,  3  E.  &  B.  902  ;  23  L.  J.,  Q.  B. 
369 ;  but  if  about  to  attend  on  his  own  account,  he  is  not  entitled  to  conduct 
money  when  subpoDuaed  by  the  other  side.    Reed  v.  Fairless,  3  F.  &  F.  958. 

Beiore  the  jury  are  sworn,  the  counsel  of  the  party  may  have  an  absent 
witness  called  on  his  subpoena.  Hopper  v.  Smithy  M.  &  M.  115.  This  course, 
when  adopted  by  the  plamtiff,  avoids  the  additional  expense  of  a  nonsuit, 
if  the  judge  will  allow  the  plaintiff  to  withdraw  the  record  imder  Rules,  1883, 
0.  xxvi.,  r.  1.  MuUett  v.  Hunt,  1  Cr.  &  M.  752.  But  it  is  not  absolutely  neces- 
sary to  call  a  witness  on  his  subpoQua  in  order  to  entitle  the  party  to  proceed 
against  him.  Lament  v.  Crook,  6  M.  &  W.  615  ;  Goffv,  Mills,  2  D.  &  L.  23. 

By  the  Bankers'  Books  Evidence  Act,  1879  (42  &  43  Vict.  c.  11),  s.  6,  a 
banker  or  officer  of  a  bank  is  not,  in  any  legal  proceedings  to  which  the 
bank  is  not  a  party,  compellable  to  appear  as  a  witness  to  prove  the 
matters  and  accounts  recorded  in  the  banker's  books,  unless  by  order  of  a 
judge  made  for  special  cause.   For  definitions,  see  sect  9,  ante,  pp.  116,  117. 

Habeas  corpus,']  If  the  witness  is  in  custody,  his  attendance  must  be 
produced  by  a  writ  of  habeas  corpus  ad  testifica/ndum ;  or  by  warrant  or 
order  under  16  &  17  Vict.  c.  30,  infra,  A  judge  may  award  a  writ  of  habeas 
corpus  to  brin^  up  a  prisoner  from  any  gaol  or  prison  in  which  he  is  con- 
fined imder  civil  process,  for  the  purpose  of  giving  evidence  at  the  trial. 
Tidd,  Prac.  9th  ed.  809.  A  habeas  corpus  also  lies  to  bring  a  witness  from 
a  lunatic  asylum,  on  an  affidavit  that  he  is  fit  for  examination  and  not  dan- 
gerous. FmmU  V.  Tait,  1  C.  M.  &  R.  584.  By  16  &  17  Vict.  c.  30,  s,  9,  a 
secretary  of  state  or  a  judge  may  issue  a  warrant  or  order  to  bring  up  any 
prisoner,  not  confined  on  civil  process,  to  be  examined  as  a  witness,  and 
this  shall  have  the  same  efi'ect  as  a  hab,  corp,  ad  t4st. 

Protection  from  a/rrest,]  During  the  time  consumed  by  a  witness  in  going 
to  the  place  of  trial,  in  his  attendance  there,  and  in  his  return,  he  is  pro- 
tected from  arrest  on  civil  process  ;  even  though  he  has  consented  to  attend 
without  a  subpoDua.  Araing  v.  Flower,  8  T.  R.  536.  As  to  what  is  civil 
process  against  a  solicitor,  see  In  re  Freston,  11  Q.  B.  D.  545,  C.  A.,  and  In 
re  Dudley,  12  Q.  B.  D.  44,  C.  A. 

Absence  of  material  vntness,]  In  some  cases  an  application  on  affidavit 
may  be  made  to  put  off  the  trial  on  account  of  the  absence  of  a  material 
witness.  An  appucation  to  put  off  the  trial  beyond  the  existing  sittings,  or 
from  sittings  to  sittings,  was  not  generally  allowed  on  the  part  ot  the 
plaintiff ;  iScause  he  might  at  any  time  withdraw  the  record  if  he  was  not 
prepared  to  try.  Per  Ld.  Ellenborou^h,  AnsUy  v.  Birch,  3  Camp.  333.  As 
now,  however,  by  Rules,  1883,  0.  xxvl,  r.  1,  a  plaintiff  cannot  withdraw  the 
record  without  the  leave  of  the  court  or  a  Judge,  this  reason  to  some  extent 
fails,  and  these  applications  on  the  part  of  plaintiffs  wiU  probably  be  more 
fre(|uent  than  they  have  hitherto  been.  And  where,  Trom  the  sudden 
indisposition  of  a  witness  who  might  be  able  to  attend  in  the  course  of  a 
day  or  two,  or  for  other  temporarv  reason,  the  plaintiff  was  prevented  from 
trying  his  cause  in  its  order  in  the  paper,  yet  had  ground  to  believe  he 
should  be  able  to  try  it  before  the  sittings  were  over,  a  judge  at  Nisi  Prius 
would  make  an  order  for  the  trial  to  stand  over  till  the  witness  was  likely 
to  attend.  And  a  similar  order  was  made  if  it  appeared  that  the  absence 
of  the  witness  was  owing  to  the  conduct  of  the  defendant's  attorney. 
Turmidxnd  v.  Dawson,  1  C.  M.  &  R  709.  When  a  motion  is  about  to  be 
maue  to  a  judge  at  Kisi  Prius  for  putting  off  the  trial  on  account  of  th& 
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absence  of  a  witness,  notice  should  first  be  given  to  the  opposite  solicitor, 
with  a  copy  of  the  affidavit  intended  to  be  used  in  support  tnereof.  Where 
expenses  nave  been  incurred  by  the  other  party  in  oiingin^  up  witnesses, 
the  application  will  only  be  granted  on  tne  terms  of  paying  them.  No 
affidavit  of  merits  is  required.  Att-Gen,  v.  HuUf  2  Dowl.  Ill;  HUIy, 
Frosser,  3  DowL  704.  The  affidavit  may  be  made  by  the  party,  or  by  his 
solicitor;  Dvherly  v.  Gunning,  Peake,  97;  or  by  the  solicitor's  clerk,  if  he 
has  the  management  of  the  cause ;  SuUivan  v.  Magill,  1 H.  Bl.  637.  A  com- 
mon form  of  affidavit  for  this  purpose  will  be  found  in  the  Appendix. 

Production  of  documents  under  suhpoend  duces  tecum,"]  A  witness  served 
with  a  subpomd  duces  i&  bound  to  bring  into  court  any  document  proved 
to  be  in  his  possession,  though  he  may  have  a  valid  excuse  for  not  snowing 
it  in  evidence;  and  the  validity  of  the  excuse  is  matter  for  the  judgment 
of  the  court,  and  not  of  the  witaiess.    Amey  v.  Long,  9  East,  473. 

The  court  will  excuse  production  if  the  disclosure  would  subject  the  party 
to  a  criminal  charge  or  penalty  ;  JVJiitaJcer  v.  Izod,  2  Taunt  115;  but  not 
unless  the  party  from  whom  disclosure  is  sought  will  pledge  his  oath  that 
to  the  best  of  ms  belief  the  production  would  tend  to  criminate  him.  JFebb 
V.  East,  5  Ex.  D.  108,  C.  A.  It  seems,  however,  that  production  will  never 
be  enforeed  in  an  action  for  penalties.  Hunnings  v.  JriUiamson,  10  Q.  B.  D. 
459,  462.  With  these  exceptions,  no  document  relevant  to  the  issue,  nor 
being  a  title  deed  (as  to  which  mde  infra),  is  privileged  from  disclosure, 
unless  it  be  a  confidential  communication  professionally  made  between 
counsel  or  solicitor  and  client,  or  information  obtained  by  the  solicitor,  or 
an  agent  employed  by  him  or  by  the  client  on  his  recommendation.  Bustros 
V.  JVTiite,  1  Q.  B.  D.  423,  C.  A. ;  Anderson  v.  Bank  of  British  ColumMa,  2  Ch. 
D.  664,  C.  A. ;  APCorquodale  v.  Bell,  1  C.  P.  D.  471 ;  Friend  v.  L,  Chatham  <k 
Dover  By.  Co.,  2  Ex.  D.  437,  C.  A.  See  also  BiiUock  v.  Carrie,  3  Q.  B.  D.  356  ; 
Nordon  v.  Defries,  8  Q.  B.  D.  608  ;  and  The  Palermo,  9  P.  D.  6,  C.  A.  Or 
information  obtained  by  the  client  for  the  purpose  of  obtaining  the  opinion 
of  the  solicitor  thereon,  and  although  the  purpose  was  not  carried  out 
S(mthwark  &  Vauxhall  Water  Co.  v.  Quick,  3  Q.  B,  D.  315,  C.  A.  Confidential 
communications  between  solicitor  and  client  are  privileged  though  made 
before  any  litigation  was  in  contemplation ;  Minet  v.  Morgan,  irifra  ;  but 
communications  obtained  by  the  solicitor  from  third  persons  are  not  privi- 
leged unless  prepared  confidentially  after  a  dispute  had  arisen,  for  the  pur- 
pose of  obtaining  information,  evidence,  or  legal  advice  with  reference  to 
litigation  existing  or  contemplated  between  die  parties.  Wheeler  v.  Ls 
Marchant,  17  Ch.  D.  675,  C.  A.    See  further  post,  pp.  169,  et  seq, 

A  party  will  not  be  compelled  to  produce  his  title  deeds.  Pickering  v. 
Noyes,  1  B.  &  C.  263.  But  he  must  ])ledge  his  oath  that  they  do  not  to  the 
best  of  his  belief  contain  anything  impeaching  his  case  or  material  to  the 
case  of  the  other  party,  or  the  deeds  will  not  be  privileged.  Minet  v.  MorgaTi, 
L.  R.,  8  Ch.  361.  A  solicitor  will  not  be  compelled  to  produce  his  client's 
title-deed.  Harris  v.  Hill,  3  Stark.  140.  So  a  defendant  cannot  compel  the 
production  of  deeds  of  the  plaintiff  by  serving  a  subpoena  on  his  steward  in 
whose  possession  they  are;  for  his  possession  is  that  of  his  employer; 
Falmouth,  El,  of,  v.  moss,  11  Price,  455 ;  and  see  Orowther  v.  Appleby,  L.  K, 
9  C.  P.  23 ;  nor  can  a  clerk  in  a  public  office  be  compelled  to  oring  official 
papers  without  leave  of  the  principal ;  Austin  v.  Evans,  2  M.  &  Gr.  430.  An 
attorney  was  not  obliged  by  subpoena  to  disclose  a  deed  of  the  defendant, 
his  client,  though  he  had  been  improperly  compelled  by  commissioners  of 
bankrupt  (under  whom  the  plaintiff  claimed)  to  undertake  to  produce  it ; 
Nixon  V.  Mayoh,  ]  M.  &  Rob.  76.    The  attorney  and  steward  or  the  lord  of 


F^'oduction  of  Documents, — Examination  of  Witneues,         147 

a  borough  was  held  bound  to  produce  certain  presentments  and  precents 
touching  the  appointment  of  omcers  in  the  borough,  as  being  of  a  public 
nature.  R.  v.  tyoodley,  1  M.  &  Rob.  390.  In  an  action  by  a  reversioner  to 
recover  the  land,  the  executor  of  the  previous  tenant  for  life  is  bound  to 
produce  a  steward's  book  of  his  testator  showing  receipt  of  rent  for  the  land, 
in  order  to  prove  the  plaintiff's  title ;  and  it  is  immaterial  that  the  witness 
is  interestea  in  defeating  the  action.  Doe  d.  EL  of  Egremont  v.  DcUe,  3  Q.  B. 
609.  A  mortgagor  could  not,  after  the  mortgage  had  become  absolute, 
compel  the  production,  by  the  mort^gee,  of  the  title  deeds  of  the  mortgaged 
property,  without  payment  of  principal,  interest,  and  costs.  Chichester,  El, 
of  V.  Dynegall,  Ms,  of  L.  R.,  5  Ch.  497.  But  this  rule  would  seem  now  to 
be  altered  as  to  mortgages  made  after  31st  December,  1881,  by  the  Con- 
veyancing and  Law  ot  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  16,  which 
entitles  a  mortgagor  to  inspect  and  make  copies  of  the  deeds,  so  long  as  his 
right  to  redeem  exists. 

Where  the  witness  declines  to  produce  an  instrument  on  the  ground  of 
professional  confidence,  the  judge  should  not  inspect  it  to  see  wnether  it 
was  one  which  he  ought  to  withhold  ;  Doe  d.  Garter  v.  James,  2  M.  &  Rob. 
47  ;  Volant  v.  Soyer,  13  0.  B.  231 ;  22  L.  J.,  C.  P.  83  ;  and  it  seems  that 
the  mere  assertion  on  oath  by  the  solicitor  that  it  is  a  title-deed  or  other 
privil^ed  document,  is  conclusive.  S,  C.  And  if  the  document  is  brought 
mto  court  by  a  witness,  who  says  that  he  is  instructed  by  the  owner  to 
object  to  the  protluction  of  it,  this  is  enough  to  justify  secondary  proof 
without  subpcenaing  the  owner  himself  to  make  the  objection  in  person. 
Phelps  V.  Preic,  3  E,  &  B.  430  ;  23  L.  J.,  Q.  B.  140.  It  seems  to  be  suffi- 
cient if  one  only  of  several  interested  parties  object  Per  Maule,  J.,  Newton 
V.  Chaplin,  19  L  J.,  C.  P.  374.  See  also  Kearsley  v.  Philips,  10  Q.  B.  D. 
465,  C.  A.  When  the  production  is  excused,  secondary  evidence  is^ 
admissible.  Marston  v.  Downes,  1  Ad.  &  E.  31  ;  Doe  d.  Gilbert  v.  RosSy 
7  M.  &  W.  102.  An  attorney  who  was  allowed  to  withhold  a  title- 
deed  of  his  client,  was  obliged  to  show  another  witness,  who  produced  a 
copy  of  a  deed  which  he  believed  to  be  the  deed  withheld,  the  indorsement 
on  the  outside  of  the  original,  so  as  to  enable  him  to  identify  it  with  the  one 
copied.  Phelps  v.  Prew,  supra.  If  the  solicitor  produce  his  client's  deed 
without  objection,  the  evidence  is  admissible ;  see  Hibberd  v.  Knight,  2  Exch. 
11.  And  the  verdict  will  not,  it  seems,  be  endangered  by  the  reception  of 
it ;  for  it  is  the  privilege  of  the  witness,  and  not  of  the  party  in  the  action^ 
to  withhold  it.  Phelps  v.  Prew,  supra.  The  witness  is  not  entitled  to  have 
his  liability  to  produce  argued  by  counsel.  Doe  d.  Bowcliffe  v.  Egremonty 
El,  of,  2  M.  &  Rob.  386. 

A  person  merely  subpoenaed  to  produce,  and  not  to  testify,  need  not  be 
sworn.  Perry  v.  Gibson,  1  Ad.  &  E.  48.  And  if  sworn  by  mistake,  he  is 
not  liable  to  cross-examination.    Rush  v.  Smith,  1  C.  M.  &  K.  94. 

By  Rules,  1883,  0.  Ixi.  r.  28,  "  no  affidavit  or  record  of  the  court  shall 
be  taken  out  of  the  central  office  without  the  order  of  a  jud^  or  master,, 
and  no  svbposna  for  the  production  of  any  such  document  shall  be  issued.'' 
Nor  in  any  action  to  wnich  the  bank  is  not  a  party,  can  a  banker,  except 
by  Judge's  order,  be  compelled  to  produce  any  of  his  books  the  contents  of 
which  can  be  proved  under  the  Sankers'  Books  Evidence  Act,  1879  (42  & 
43  Vict,  c  11),  ante,  p.  116  ;  sect  6. 

EXAMINATION  OF  WITNESSES. 

Ordering  witnesses  out  of  court.^  During  a  trial  the  court  will,  on  th& 
application  of  either  of  the  parties,  order  aU  the  witnesses  in  the  cause., 
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except  the  one  under  examination,  to  go  ont  of  court  But  if  the  solicitor 
in  the  cause  is  a  witness,  he  will,  in  general,  be  suffered  to  remain,  his 
assistance  being  necessary  to  the  proper  conduct  of  the  cause.  Pomeroy  v. 
Baddeley,  Ry.  &  M.  430.  This,  however,  is  a  matter  entirely  for  the 
discretion  of  the  judge.  If  the  witness  remains  after  being  ordered  to 
withdraw,  it  will  not  necessarily  prevent  his  being  examined ;  Parker  v. 
M' William,  6  Bing.  683  ;  R,  v.  Colley,  M.  &  M.  329  ;  and  the  better  opinion 
is  that,  although  the  witness  may  be  fined  for  disobedience,  the  judge  cannot 
refuse  to  hear  him  under  such  circumstances ;  Chandler  v.  Hornet  2  M.  & 
Rob.  423 ;  Cohhett  v.  Hudson^  1  E.  &  B.  14 ;  except  in  Exchequer  causes, 
where  the  witness  is  peremptorily  excluded  on  trials  between  the  Crown 
and  a  subject ;  Att-Gen.  v.  BvlpiU  9  Price,  4  ;  Parker  v.  M^fVUliam,  supra. 
It  is  not  the  practice  to  order  either  of  the  parties  out  of  court  so  long  as 
their  conduct  there  is  unobjectionable.  Chamock  v.  Dewings,  3  Car.  &  E. 
378.  But  as  a  party  can  now  be  a  witness,  as  such  he  is  perhaps  liable  to 
be  ordered  out  of  court.  See  Outram  v.  Outram,  W.  N.  1877,  p.  75,  M. 
V.-C.  As,  however,  a  party  may  conduct  his  own  cause  in  court,  examine 
his  witnesses,  and  give  evidence  aa  one  himself ;  Gcbhett  v.  Hudson,  1  E.  & 
B.  11  ;  22  L.  J.,  Q.  B.  11 ;  it  follows  that  the  party  in  such  a  case  has  a 
right  to  remain  in  court 

Oaih  oftoitness.']  By  the  common  law  of  England  every  witness  must  be 
sworn  according  to  some  religious  ceremony  or  other,  and  if  it  be  dispensed 
with,  it  can  only  be  by  the  authority  of  an  Act  of  Parliament  Medan  v. 
Catanach,  7  H.  &  N.  360  ;  31  L.  J.,  Ex.  118,  per  Pollock,  C.  B.  There  is, 
however,  no  prescribed  form  of  oath ;  it  is  to  be  that  which  the  witness 
himself  declares  to  be  binding  upon  his  conscience,  and  he  is  always  allowed 
to  adopt  the  ceremonies  of  his  own  religion.  Phill.  Ev.,  9th  ed.,  p.  9 ; 
Omichund  v.  Barker,  Willes,  547  ;  1  Smith's  Lead.  Cas. ;  Atchesoyi  v.  EvertU, 
Cowp.  382 ;  Miller  v.  SaUmums,  7  Exch.  534,  558  ;  21  L.  J.,  Ex.  186,  196, 
per  Alderson,  B.,  and  Pollock,  C.  B. 

The  usual  ceremony  of  swearing  a  Christian  witness  is  as  follows :  He 
takes  a  copy  of  the  New  Testament  into  his  naked  right  hand,  and  the 
officer  of  the  court  whose  duty  it  is  to  administer  the  oath  addresses  him 
thus :  "  The  evidence  which  you  shall  give  between  the  parties  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you  Qod;"  and 
the  witness  then  kisses  the  book. 

A  Jew  is  sworn  upon  the  Pentateuch,  with  his  head  covered.  2  Hale 
P.  C.  279  ;  Omichund  Y.  Barker,  Willes,  543.  But  a  Jew  who  stated  that 
he  professed  Christianity,  but  had  never  been  baptized,  nor  had  even 
formally  renounced  the  Jewish  faith,  was  allowed  to  be  sworn  on  the  New 
Testament  R.  v.  Gilham,  1  Esp.  285.  A  witness  who  stated  that  he 
believed  both  the  Old  and  New  Testament  to  be  the  word  of  Qod,  yet,  as 
the  latter  prohibited,  and  the  former  countenanced,  swearing,  he  wished  to 
be  sworn  on  the  former,  was  permitted  to  be  so  sworn.  Edmonds  v.  Rows, 
Ry.  &  M.  77.  So,  where  a  witness  refused  to  be  sworn  in  the  usual  form 
by  taking  the  book  in  his  right  hand  and  afterwards  kissing  it,  but  desired 
to  be  sworn  by  having  the  book  laid  open  before  him  ana  holding  up  his 
right  hand,  he  was  sworn  accordingly.  DaUon  v.  Colt,  2  Sid.  6  ;  Willes, 
553.  And  where,  on  a  trial  for  high  treason,  one  of  the  witnesses  refused  to 
be  sworn  in  the  usual  manner,  but  put  his  hands  to  his  buttons,  and  in 
reply  to  a  question  whether  he  was  sworn,  stated  that  he  was  sworn  and 
was  under  oath,  it  was  held  sufficient  R.  v.  Love,  5  How.  St.  Tr.  113.  A 
Scotch  witness  has  been  allowed  to  be  sworn  by  holding  up  the  hand, 
without  touching  the  book  or  kissing  it,  and  the  form  of  the  oath  adminis- 
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tered  was :  *'  You  swear  according;  to  the  custom  of  your  country  and  of  the 
religion  you  profess,  that  the  evidence/'  &c.,  &c  B.  v.  Mildrone,  1  Leach, 
C.  C.  412  ;  B.  V.  fVaUcer,  Id.  498  ;  Mee  v.  Reid,  Peake,  23.  Ld.  George 
Gordon,  before  he  turned  Jew,  was  sworn  in  the  same  manner,  upon  ex- 
hibiting articles  of  the  peace  in  the  King's  Bench.  MS.  ;  M'NaUy  £y.  97. 
The  following  is  also  given  as  the  form  of  a  Scotch  Covenanter's  oath  :  "  I, 
A.  B.,  do  swear  by  God  himself,  as  I  shall  answer  to  him  at  the  great  day 
of  judgment,  that  the  evidence  I  shall  give  to  the  court  and  jury  touching 
the  matter  in  question  is  the  truth,  &c.  So  help  me  God."  1  Leach,  0.  C. 
412,  n.  In  Ireland  it  is  the  practice  to  swear  Roman  Catholic  witnesses 
upon  a  New  Testament  with  a  crucifix  or  cross  on  it.  MS. ;  M'NaUy  £v.  97. 
A  Mahomedan  is  sworn  on  the  Koran.  The  form  in  R,  v.  Morgan,  I  Leach, 
C.  C.  54,  was  as  follows :  The  witness  first  placed  his  right  hand  flat  upon 
the  book,  put  the  other  hand  to  his  forehead,  and  brought  the  top  of  his 
forehead  down  to  the  book,  and  touched  it  with  his  head.  He  then  looked 
for  some  time  upon  it,  and  being  asked  what  effect  that  ceremony  was  to 

Sroduce,  he  answered  that  he  was  boiuid  by  it  to  speak  the  truth.  The 
eposition  of  a  Gentoo  has  been  received,  who  toucned  with  his  hand  the 
foot  of  a  Brahmin.  Omichund  v.  Barker,  1  Atk.  21.  The  following  is  given 
in  one  case  as  the  form  of  swearing  a  Chinaman.  On  entering  the  box  the 
witness  immediately  knelt  down,  and  a  china  saucer  having  been  placed  in 
his  hand,  he  struck  it  against  the  brass  rail  in  front  of  the  box  and  broke  it. 
The  officer  of  the  court  then,  through  an  interpreter,  addressed  him  thus  : 
'*  You  shall  tell  the  truth,  and  the  whole  truth  ;  the  saucer  is  cracked,  and  if 
you  do  not  tell  the  truth,  your  soul  will  be  cracked  like  the  saucer."  B,  v. 
EntreJiman,  1  Cor.  &  M.  248.  If  the  witness  does  not  understand  the 
English  language  he  must  of  course  be  addressed  through  an  interpreter. 
By  Stat  1  &  2  Vict  c.  106,  s.  1,  **in  all  cases  in  which  an  oath  may 
•  lawfully  be  and  shall  have  been  administered  to  any  person,  either  as  a 
juryman  or  a  vritness,  or  a  deponent  in  any  proceeding,  civil  or  criminal, 
m  any  court  of  law  or  equity  m  the  United  Kingdom,  ...  or  on  any 
occasion  whatever,  such  person  is  bound  by  the  oatn  administered,  provided 
the  same  shall  have  been  administered  in  such  form  and  with  such  cere- 
monies as  such  person  may  declare  to  be  binding." 

A  witness  may  be  asked  whether  he  considers  the  form  of  administering 
the  oath  to  be  such  as  will  be  binding  on  his  conscience.  The  proper  time 
for  asking  him  this  question  is  before  the  oath  is  administered ;  out  as  it 
may  happen  that  the  oath  may  be  administered  in  the  usual  form,  by  the 
officer,  before  the  attention  of  the  court,  or  party,  or  counsel,  is  directed  to 
it,  the  objection  is  not,  in  such  a  case,  to  oe  precluded  ;  but  the  witness 
may  nevcTtheless  be  afterwards  asked  whether  he  considers  the  oath  he  has 
taken  as  binding  upon  his  conscience.  If  he  answers  in  the  affirmative,  he 
cannot  then  be  furtner  asked  whether  there  be  any  other  mode  of  swearing 
more  binding  upon  his  conscience.  The  Queen's  Case,  2  B.  &  B.  284.  So, 
where  a  Jew  was  sworn  on  the  Gospels  as  a  Christian,  it  was  held  that  the 
oath,  as  taken,  was  binding  on  the  witness,  both  as  a  religious  and  moral 
obligation.    Sells  v.  Hoare,  3  B.  &  B.  232 ;  S.  C,  7  B.  Moore,  36. 

Affirmation  in  lieu  of  oath.']  Formerly  it  was  considered  necessary,  in  all 
cases,  that  an  oath,  that  is,  a  direct  appeal  to  a  divine  power,  should  be 
made  by  the  witness.  Numerous  sects  nave,  however,  arisen,  the  mejnber* 
of  which  allege  conscientious  objections  to  take  an  oath.  In  order  to 
prevent  the  difiiculty  which  arose  from  large  classes  of  the  community 
Deing  thus  rendered  unavailable  as  witnesses,  various  statutes  have,  from 
time  to  time,  been  passed,  exempting  such  persons  from  the  necessity  of 
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taking  an  oath,  and  allowingthem  to  substitute  a  solemn  afiSrmation  in  its 
stead.  Thus,  by  the  3  &  4  WilL  4,  c.  49,  s.  1  (extending  the  provisions  of 
9  Geo.  4,  c.  32,  s.  1),  Quakers  and  Moraiians  are  pemutted,  whenever  an 
oath  is  required,  instead  of  taking  an  oath,  to  make  an  afi&rmation  or  decla- 
ration in  the  words  following  : — '*  I,  A.  B.,  beinc  one  of  the  people  called 
Quakers  {or  one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the 
united  brethren  called  Moravians,  as  the  case  may  he),  do  solemnly,  sincerely, 
and  truly  declare  and  affirm.'' 

Where  a  prosecutor  who  had  been  a  Quaker,  but  liad  seceded  from  the 
sect,  and  called  himself  an  Evangelical  Friend,  stated  that  he  could  not 
affirm  in  the  above  form,  and  he  was  allowed  to  give  evidence  under  a 
general  form  of  affirmation,  his  evidence  was  held  to  have  been  improperly 
received.  R.  v.  Doran,  2  Mood.  C.  C.  37.  The  law  was,  however,  at  once 
altered  by  die  1  &  2  Vict.  c.  77,  which  enacts  that  "  it  shall  be  lawful  for 
any  person  who  shall  have  been  a  Quaker  or  a  Moravian  to  make  solemn 
affirmation  and  declaration  in  lieu  of  taking  an  oath,  as  fully  as  it  would  be 
lawful  for  any  such  person  to  do  if  he  still  remained  a  member  of  either  of 
such  religious  denominations  of  Christians,  which  said  affirmation  or  decla- 
ration shall  be  of  the  same  force  and  effect  as  if  he  or  she  had  taken  an  oath 
in  the  usual  form  ;'*  and  shall  be  in  the  words  following  : — "  '  I,  A.  B., 
having  been  one  of  the  people  called  Quakers  (or  one  of  the  persuasion  of 
the  people  called  Quakers,  or  of  the  united  brethren  called  Moravians,  as  the 
case  may  he\  and  entertaining  conscientious  objections  to  the  taking  of  an 
oath,  do  solemnly,  sincerely,  and  truly  declare  and  affirm.' " 

By  Stat  3  &  4  Will.  4,  c  82,  the  sect  of  dissenters  called  Separatists  are 
allowed  in  lieu  of  an  oath,  to  make  an  affirmation  or  declaration,  in  the 
words  following: — "I,  A.  B.,  do,  in  the  presence  of  Abnighty  God, 
solemnly,  sincerely,  and  tnily  affirm  and  declare  that  I  am  a  member  of 
the  reb'gious  sect  called  Separatists,  and  that  the  taking  of  any  oath  is 
contrary  to  my  religious  belief,  as  well  as  essentially  opposed  to  the  tenets 
of  that  sect ;  and  I  do  also  in  the  same  solemn  manner  affinn  and  declare." 

Since  the  above  acts  it  has  been  provided  generally  by  the  C.  L.  P.  Act, 
1854,  s.  20,  that,  **  if  any  person  called  as  a  witness,  or  required,  or  de- 
siring to  make  an  affidavit  or  deposition,  shall  refuse  or  be  unwilling  from 
alleged  conscientious  motives  to  oe  sworn,  it  shall  be  lawful  for  the  court 
or  judge,  or  other  presiding  officer  or  person  qualified  to  take  affidavits  or 
depositions,  upon  beins  satisfied  of  the  smcerity  of  such  objection,  to  permit 
such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn  affirmation 
or  declaration  in  the  words  following  ;  videlicet, — *  I,  A.  B.,  do  solemnly, 
sincerely,  and  truly  affirm  and  declare,  that  the  taking  of  any  oath  is,  ac- 
cording to  my  reh^ous  belief,  unlawful,  and  1  do  also  solemnly,  sincerely, 
and  truly  affirm  and  declare,'  &c. ;  which  solemn  affirmation  and  dechuntion 
shall  be  of  the  same  force  and  effect  as  if  such  person  had  taken  an  oath  in 
the  usual  form." 

Promise  and  declaration  in  lieu  of  oaihJ]  Until  recently,  persons 
who  from  defective  education  did  not  understand  the  religious  obligation 
of  an  oath,  and  also  persons  who  did  not  acknowledge  an  absolute  aivine 
power,  or  acknowledging  such  a  power  did  not  believe  it  would  punish  per- 
jury, were  equally  incapable  of  giving  evidence  ;  but  all  objections  on  these 
groimds  have  been  removed  by  the  Allowing  statutes,  and  for  the  old  law 
on  this  head  it  suffices  to  refer  to  the  leading  case  of  Omichund  v.  Barker, 
Willes,  538,  and  the  notes  thereto  in  1  Smith's  Lead.  Cases. 

The  Evidence  Further  Amendment  Act,  1869  (32  &  33  Vict,  c  68),  by 
sect  4  enacts,  that  "  If  any  person  called  to  give  evidence  in  any  court  of 
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justice,  whether  in  a  civil  or  criminal  proceeding,  shall  object  to  take  an 
oath,  or  shall  be  objected  to  as  incompetent  to  take  an  oath,  such  person 
shall,  if  the  presiding  jud^e  is  satisfied  that  the  taking  of  an  oath  would 
have  no  binaing  effect  on  his  conscience,  make  the  following  promise  and 
declaration  :  *  I  solemlj  promise  and  declare  that  the  evidence  given  by  me 
to  the  court  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.'" 

The  words  "  court  of  justice  "  and  the  words  "presiding  judge  *'  in  this 
section  were  by  the  Evidence  Amendment  Act,  1870  (33  &  34  Vict.  c.  49),  s.  1, 
extended  so  as  '^  to  include  any  person  or  persons  having  by  law  authority 
to  administtf  an  oath  for  the  taking  of  evidence.'*  As  to  the  object  of  this 
extension,  see  Bradlaugh  v.  De  Kin,  W.  N.  1870,  p.  9,  C.  P.,  H.  T. 

These  enactments  seem  to  apply  equally,  whether  the  incompetency  of 
the  witness  to  take  an  oath  arises  from  defect  of  education  or  perversion 
of  intellect 

Incompetency.]  The  objection  to  witnesses  on  the  ground  of  incompe- 
tency has  been  very  much  narrowed  by  recent  enactments,  and  now  all  per- 
sons whose  mental  power  of  distinguishing  and  relating  the  truth  can  be 
relied  on  are  competent,  though  not  always  compellable,  witnesses. 

As  to  the  former  objection  to  witnesses  who  were  ignorant  of  or  did  uot 
acknowledge  the  religious  obligation  of  an  oath,  vide  supra. 

As  to  the  objection  on  the  ground  of  interest,  vide  pout,  pp.  152,  et  seq. 

The  objection  on  the  ground  of  defective  understanding  still  remains, 
and  this  objection,  and  how  and  when  it  is  to  be  decided,  we  will  now 
consider.        • 

Incompetency  from  defective  understanding^  A  person  whose  understand- 
ing is  manifestly  and  egregiously  defective  will  not  be  allowed  to  give 
evidence.  This  defect  may  arise  from  immaturity  of  intellect,  or  some 
species  of  insanity.  Such  a  witness  would  not  be  competent,  because 
his  mental  power  of  distinguishing  and  relating  the  truth  could  not  be 
relied  on. 

As  a  general  rule  insane  persons,  idiots  and  lunatics,  during  their  lunacy, 
are  incompetent  witnesses.  But  lunatics  in  their  lucid  intervals  are  compe- 
tent Com.  Dig.  Testm. — Witness  (A.  1).  It  may  be  observed  that  here  the 
question  of  competency  will  always  turn  solely  on  whether  or  no  the  wit- 
ness will  be  likely  to  give  truthful  evidence,  and  if  he  is  likely  to  do  this 
he  mav  be  received,  notwithstanding  considerable  defects  of  intellect,  or 
even  abemition  of  mind  on  certain  subjects.  R.  v.  HiU,  2  Den.  C.  C.  254; 
20  L.  J.,  M.  C.  222.  It  makes  no  difference,  whether  the  defect  of  under- 
standing arises  from  imperfect  education,  from  natural  imbecility,  or  from 
fiedlure  of  tlie  mental  powers.  It  is  for  the  jud^e  bv  examination  of  the 
limatic  on  the  voir  dire,  and  of  witnesses  called  tor  that  purpose,  to  ascer- 
tain and  decide  on  his  cempetency,  and  if  the  judge  allow  him  to  give 
evidence  the  jur^  must  decide  on  the  credit  to  be  attached  to  his  testimonv. 
S.  C.  Id,,  foUowmg  R.  v.  Anon,,  cited  per  Parke,  B.,  in  Att,-Gen.  v.  HiUJi- 
cock,  1  Exch.  95. 

Deaf  and  dumb  persons  were  formerly  presumed  to  have  understandings 
so  defective  as  to  be  in  all  cases  incompetent ;  a  presumption  entirely  con- 
trary to  experience,  and  one  not  likely  now  to  be  made.  See  Harrod  v.  Harrody 
1  K.  &  J.  9.  The  state  of  the  intellect  of  such  a  witness  might,  of  course,  be 
reasonably  inquired  into  before  taking  his  testimony,  as,  the  usual  channels 
of  information  being  cut  off,  the  education  of  such  persons  is  more  than 
usually  difficult  See  2  Taylor,  Evid.  §  1241.  A  deaf  and  dumb  person 
may  give  evidence  through  an  interpreter  by  signs ;  Riuton^s.  case,  1  Leach, 
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C.  C,  4th  ed.,  408  :  or  by  writing.  P^r  Beat,  C.  J.,  Morrison  v.  Lennardj  3  C. 
&  P.  127.  Where  such  a  person  has  been  examined  on  the  voir  dire,  and 
pronounced  to  be  a  competent  witness,  and  it  afterwards  appears  during  the 
examination  in  chief  that  the  witness  is  incompetent,  his  evidence  may  be 
withdrawn  from  the  jury.    R.  v.  TVTiitehead,  L.  K.,  1  C.  C.  33. 

Children  not  able  to  apprehend  the  obligation  of  an  oath  or  promise 
cannot  be  examined  ;  Com.  Dig.  supra ;  £.  N.  P.  293  ;  but  tender  age  alone 
is  no  objection.  Brazier* s  Casey  1  East,  P.  C.  443.  And  a  child  too  was 
wholly  destitute  of  religious  education  has  been  allowed  to  be  made  a  com- 
petent witness  by  being  taught  the  nature  of  an  oath  before  the  trial,  with 
a  view  to  qualify  him  ;  jB.  v.  Murphy ,  1  Leach,  4th  ed.,  430,  n.  ;  the  ruling 
of  Patteson,  J.,  in  R.  v.  Williams,  7  C.  &  P.  320,  is  too  broadly  expressei^ 
though  in  that  case  the  child  was  rightly  rejected.  The  objection  of  the 
absence  of  religious  knowledge  as  to  the  binding  effect  of  an  oath,  seems 
now  to  be  removed  by  32  &  33  Vict.  c.  68,  s.  4,  ante,  pp.  150, 151,  as  under  that 
section  the  child  may  make  a  promise  and-  declaration.  Where  a  child  is 
tendered  as  a  witness,  the  practice  in  criminal  cases  is  for  the  judge  to 
examine  him  with  a  \dew  to  ascertain  his  competency,  m(f€  an^,p.  151.  Where 
the  child  cannot  be  admitted  to  give  evidence,  an  account  of  the  transaction 
which  it  has  given  to  others  is,  of  course,  inadmissible.  jB.  v.  Tucker,  1  PhilL 
Ev.,  10th  ed.,  10. 

It  is  e\ddent  that  in  any  of  the  above  cases  if  a  witness  who  has  been  ex- 
amined by  the  same  judge  on  the  voir  dire,  and  pronounced  competent, 
should  afterwards  manifestly  appear  to  him  to  be  in  such  a  mental  condition 
as  to  be  incompetent  to  give  evidence,  the  e\ddence  must  be  withdrawn 
from  the  jury  :  vide  R,  v.  Whitehead,  supra.  The  earlier  cases  on  the  ques- 
tion of  when  counsel  must  take  the  objection  of  the  incompetency  of  a  wit- 
ness were  almost  all  cases  where  the  objection  was  founded  on  interest  in  the 
subject-matter  of  the  action,  and  hardly  apply  to  the  case  of  defect  of  intellect. 

Incoriipetenqf  on  the  ground  of  interest]  Formerly  all  persons  having  an 
interest  in  the  suit  were  on  that  ground  disqualified,  as  were  also  l^eir 
husbands  and  wives ;  but  these  disqualifications  have  been  entirelv  abo- 
lished, although  with  regard  to  certain  matters  the  witness  may  reiuse  to 
give  evidence,  and  in  one  case  the  uncorroborated  evidence  of  the  plaintiff 
will  not  suffice  to  obtain  a  verdict. 

The  following  are  the  statutory  provisions  on  this  subject : — 

£v  the  Stat.  3  &  4  Will.  4,  c.  42,  s.  26,  it  was  enacted  that  in  order  to 
render  the  rejection  of  witnesses  on  the  ground  of  interest  less  frequent,  if 
any  witness  snould  be  objected  to  as  incompetent,  on  the  groimd  that  the 
verdict  or  judgment  in  the  action  would  be  admissible  in  evidence  for  or 
against  him,  he  should  nevertheless  be  examined  ;  but  in  that  case  the  ver- 
dict or  judgment  should  not  be  admissible  for  or  against  him,  or  any  one 
claiming  under  him. 

The  greater  changes  introduced  by  the  subsequent  acts  have  rendered  it 
useless  to  retain  the  cases  decided  under  this  act. 

By  the  6  &  7  Vict.  c.  85,  s.  1,  it  is  provided  "  that  no  person  offered  as  a 
witness  shall  hereafter  be  excluded  oy  reason  of  incapacitv  from  crime  or 
interest  from  giving  evidence  either  in  person  or  by  deposition,  according 
to  the  practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of  any  matter 
or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding 
civil  or  criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff,  coroner, 
magiptrate,  officer,  or  person  ha\ing  by  law,  or  by  consent  of  parties,  autho- 
rity to  hear,  receive,  and  examine  evidence  j  but  that  every  person  8t> 
offered  may  and  shall  be  admitted  to  give  evidence  on  oath  or  solemn  affir- 
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mation  in  those  cases  wherein  affirmation  is  by  law  receivahle,  notwith- 
standing that  such  person  may  or  shall  have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  question  or 
%njury  "  (sic  ;  qy.  inquiry  ?),  "  or  of  the  suit,  action  or  proceeding  in  which 
he  is  offered  as  a  witness,  and  notwithstanding  that  such  person  offered  as  a 
witness  may  have  been  previously  convicted  of  any  crime  or  offence." 

This  section  contained  a  pi-ovision  that  it  should  not  I'ender  the  actual 
parties  to  the  suit,  or  any  pei'son  for  whose  immediate  benefit  the  action 
was  brought  or  defended,  or  the  husband  or  wife  of  any  such  person,  com- 
petent as  witne.sses.  This  exception  was,  as  regards  the  parties  themselves, 
and  those  for  whose  immediate  benefit  the  action  was  brought  or  defended, 
repealed  by  the  14  &  15  Vict.  c.  99,  s.  1,  and  by  sect.  2  the  parties  are  ren- 
dered competent ;  except  in  any  proceeding  "  instituted  in  consequence  of 
adultery,  or  to  any  action  for  breach  of  promise  of  marriage,''  sect.  4.  Sect  3 
provides  that  nothing  therein  contained  "shall  render  any  person  compel- 
lable to  answer  any  question  tending  to  criminate  himself  or  herself,  or  shall 
in  any  criminal  proceeding  render  any  husband  competent  or  compellable 
to  give  evidence  for  or  against  his  wife,  or  any  wife  competent  or  compel- 
lable to  give  evidence  for  or  against  her  husband." 

It  was  held  imder  sect.  4,  that  a  co-respondent  in  a  divorce  suit  was  not  a 
competent  witness  so  long  as  he  remained  a  party  to  the  record.  Robinson  v, 
Robinson,  1  Sw.  &  Tr.  382  ;  27  L.  J.,  P.  M.  &  A.  91.  See  Blackbome  v. 
Blackbome,  post,  p.  154. 

Shortly  after  the  passing  of  this  act  it  was  decided  that  sects.  1  and  2  did 
not  have  the  effect  of  making  a  husband  or  wife  competent  or  compellable 
to  give  evidence  for  or  against  the  wife  or  husband  in  civil  cases,  except 
where  the  wife  was  a  party  to  the  record.  Barbat  v.  AlUny  7  Exch.  609; 
21  L.  J.,  Ex.  155  ;  Stapletati  v.  Croft,  18  Q.  B.  367  ;  21  L.  J.,  Q.  B.  247. 

But  now,  by  the  Evidence  Amendment  Act,  1853  (16  &  17  Vict.  c.  83), 
H,  1,  "  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on 
any  inquiry  arising  in  any  suit,  action  or  other  proceeding  in  any  court  of 
justice,  or  before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  the  husbands  and  wives  of 
the  parties  thereto,  and  of  the  persons  in  whose  behalf  any  such  suit,  action, 
or  other  proceeding  may  be  brought  or  instituted,  or  opposed  or  defended, 
shall,  except  as  hereinafter  excepted,  be  competent  and  compellable  to  give 
evidence,  either  vivd  voce  or  by  deposition,  according  to  the  practice  of  the 
court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit,  action,  or 
other  proceeding.'* 

By  sect.  2,  "Nothing  herein  shall  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife  competent 
or  compellable  to  give  evidence  for  or  against  her  husband,  in  anv  criminal 
proceeding,  or  in  any  proceeding  instituted  in  consec^uence  of  adultery.*' 

By  sect.  3,  "  No  husoand  shall  be  compellable  to  disclose  any  communica- 
tion made  to  him  by  his  wife  during  the  marriage,  and  no  wife  shall  be 
compellable  to  disclose  any  communication  made  to  her  by  her  husband 
during  the  marriage.**    See  cases  hereon,  post,  p.  159. 

Under  this  act  the  wife  may  prove  her  own  adultery  in  an  action  against 
her  husband  for  goods  supplied  to  her.  Cooper  v.  Lhyd,  6  C  B.,  N,  S.  519. 
As  to  proof  of  non-access,  see  post,  tit.  Action  for  recovery  of  possession  of  land 
by  heir, — Proof  of  Illegitimacy. 

As  in  a  suit  instituted  by  the  wife  for  the  dissolution  of  her  marriage  by 
reason  of  her  husband's  adultery  coupled  with  wilful  desertion,  she  was  not, 
by  reason  of  the  exceptions  in  the  above  acts,  a  competent  witness  to  pi-ove 
the  desertion  (Pyfi«  v.  Ppie,  1  Sw.  &  Tr.  178  ;  27  L.  J.,  P.  M.  &  A.  54),  it 
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was  enacted  by  the  22  &  23  Vict.  c.  61,  8.  6,  that  on  any  petition  presented 
by  a  wife  in  the  Divorce  Court  for  dissolution  of  marriage  "  by  reason  of 
her  husband  having  been  guilty  of  adultery  coupled  with  cruelty,  or  of 
adultery  coupled  with  desertion,  the  husband  and  wife  respectively  shall  be 
competent  and  compellable  to  give  evidence  of  or  relating  to  such  cruelty  or 
desertion." 

Where  the  suit  was  by  the  husband  against  his  wife  on  the  ground  of  her 
adultery,  and  the  wife  in  her  answer  alleged  the  cruelty  and  desertion  of 
the  petitioner,  the  evidence  of  the  parties  was  excluded ;  Whittal  v.  Whittaly 
30  L.  J.,  P.  M.  &  A.  43 ;  even  though  the  wife  in  her  answer  prayed  relief 
under  29  &  30  Vict.  c.  32j  s.  2.  Bland  v.  BUmd,  L.  R.,  1  P.  &  M.  613.  If, 
however,  the  suit  were  instituted  by  the  husband  for  the  restitution  of 
conjugal  rights,  and  the  wife  in  her  answer  alleged  the  husband's  adultery, 
and  prayed  for  a  judicial  separation,  she  was  a  competent  witness.  Black- 
home  V.  Blackbome,  Id.  563. 

The  Evidence  Further  Amendment  Act,  1869  (32  &  33  Vict,  c  68),  s.  1, 
repeals  the  14  &  15  Vict  c.  99,  s.  4,  and  so  much  of  16  &  17  Vict  c.  SS^s.  2, 
'  as  is  contained  in  the  words  *'  or  in  any  proceeding  institated  in  eonse- 
quence  of  adultery  ; "  vide  ante,  p.  153  ;  and  bv  sect  3,  **The  parties  to 
any  proceeding  instituted  in  canBBquence  of  adultery,  and  the  husbands 
and  wives  of  such  parties,  shall  oe  competent  to  give  evidence  in 
such  proceeding ;  provided  that  no  witness  m  any  proceeding,  whether  a 
party  to  the  suit  or  not,  shall  be  liable  to  be  asked  or  boimd  to  answer  any 
question  tending  to  show  that  he  or  she  has  been  guilty  of  adultery,  unless 
such  witness  shall  have  already  given  evidence  in  the  same  proceeding  in 
disproof  of  his  or  her  alleged  adultery." 

By  sect  2,  "  The  parties  to  any  action  for  breach  of  promise  of  marriage 
shall  be  competent  to  give  evidence  in  such  action  ;  provided  always,  that 
no  plaintiff  in  any  action  for  breach  of  promise  of  marriage  shall  recover  a 
verdict  unless  his  or  her  testimony  shall  be  corroborated  by  some  other 
material  evidence  in  support  of  such  promise." 

It  seems  that  "  any  proceeding  in  conseouence  of  adultery  "  in  sect  3, 
includes  only  proceedings  for  divorce  or  judicial  separation.  Nottingham^ 
Guardia7is  of,  v.  Tcmkinson,  4  C.  P.  D.  343. 

It  will  be  observed  that  sect  3  enables  a  person  when  called  as  a  witness 
in  such  a  cause,  whether  a  party  thereto  or  not,  to  refrain  altogether  from 
giving  any  evidence  that  may  tend  to  show  that  he  or  she  has  oeen  guilty 
of  adultery  ;  but  the  section  does  not  exclude  the  evidence  of  the  witness  if 
he  be  willing  to  give  it.  Hebblethwait^  v.  Hebhlethwaitey  L.  R.,  2  P.  &  M.  29. 
The  exemption  extends  to  adulteiy  of  tlie  witness,  committed  at  any  time, 
and  is  not  confined  to  the  adultery  in  respect  of  which  the  proceedings 
were  instituted.  Babbage  v.  Babbage,  Id.  222.  If,  however,  the  party  deny 
the  truth  of  some  of  the  chai^ges  of  adultery  contained  in  the  pleadings,  and 
is  asked  no  questions  as  to  others,  he  is  bound  to  answer  questions  in  cross- 
examination  respecting  all  the  charges  in  the  pleadings.  Brown  v.  Brotcn, 
L.  R.,  3  P.  &  M.  198. 

Under  sect.  2,  it  has  been  held  that  evidence  that  the  plaintiff  said  to  the 
defendant  that  he  had  promised  to  marry  her,  and  that  the  defendant  did 
not  deny  it,  was  sufficient  material  evidence.  Bessela  v.  Stem,  2  C.  P.  D. 
265,  C.  A. 

Incompetency  from  infamy,]  This  head  of  disqualification  has  been  reduced 
witliin  very  narrow  limits  if  not  entirely  abolished  by  6  &  7  Vict.  c.  85,  s.  1, 
ante,  p.  152.  Before  the  passing  of  that  act  conviction  and  judgment  for 
felony,  or  4Uiy  species  of  crimen  falsi,  rendered  the  party  incompetent  as  a 
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witness  unless  the  competency  were  restored  by  a  pardon^  or  by  having  under- 
gone the  punishment  assigned  to  the  offence.  Whether  the  act  extends  to 
tiie  case  of  outlawry  for  felony  is,  perhaps,  open  to  question.  See  3  Inst 
212. 

The  offence  and  conviction  mav  still  be  proved  b^  the  admission  of  the 
witness  or  otherwise,  as  before,  ior  the  purpose  of  impugning  his  credit. 
R,  V.  CasteU  Gareinum,  8  East,  78.     Vide  post,  p.  173. 

Jud^f  jurarSy  arhitraUyrs,  counsel,  dx."]  A  person,  whose  name  is  in  the 
commission  of  assize,  may  be  examined  as  a  witness  ;  so  may  a  juror.  Bac. 
Abr.  Evid.  A.  2. 

In  an  action  to  enforce  his  award,  the  arbitrator  may  be  called  as  a 
witness  to  prove  what  passed  before  him,  what  matters  were  presented  for 
his  consideration,  and  what  claims  admitted  ;  but  he  cannot  be  asked  as  to 
what  passed  in  his  own  mind  when  exercising  his  discretionary  power  on 
the  matten  submitted  to  him,  nor  can  he  be  asked  questions  to  explain,  aid, 
or  contradict  his  award.  Bucdeugh,  Dk.  of,  v.  Metropolitan  Board  of  Works, 
L.  R.,  5  H.  L.  418. 

Counsel  and  solicitors  in  the  cause  may  also  be  witnesses  in  it  (subject 
to  the  rule  respecting  privileged  communications,  mentioned  post,  }^  159, 
€t  seq,) ;  but  the  practice  is  open  to  ol)jection,  and  such  evidence  should,  if 
possible,  be  dispensed  with.  fiac.  Abr.  Evid.  (A.  3).  See  also  Best  on  Evid., 
§184. 

Inference  from  twt  callina  the  party,^  Since  parties  have  been  made  com- 
petent witnesses,  it  has  been  a  common  practice  to  comment  on  their 
absence  as  witnesses,  and  to  make  observations  on  it  as  a  suspicious  suppres- 
sion of  unfavourable  testimony.  There  seems  to  be  no  legitimate  objection 
to  such  comments ;  and  where  a  partv  is  present  in  court,  and  testimony 
has  been  ^iven  which  he  must  be  able,  if  untrue,  to  contradict,  aud  is 
interested  m  doing  so,  great  weight  will  naturally  be  given  to  such  com- 
ments. But  the  mere  fact  of  his  not  being  offered  as  a  witness  is  not,  per  se, 
evidence  against  him,  though  it  may  turn  the  scale  if  his  absence  is  unex- 
plained and  there  is  other  slight  evidence  or  some  ambiguous  admission  by 
him  out  of  court.  See  M^Kewen  v.  Cotching,  27  L.  J.,  Ex.  41.  The  case 
he&rs  some  resemblance  to  that  of  admissions  implied  from  a  tacit  acqui- 
«escence  in  statements  made  in  the  party's  pi'esence.    See  ante,  p.  62. 

Examination  in  chief]  On  almost  every  trial  a  great  deal  of  discussion 
■arises  as  to  putting  leading  questions.  Leading  questions  are  those  which, 
from  the  form  in  which  they  are  put,  are  likely  to  communicate  to  the 
witness  a  knowledge  of  what  answer  would  be  favourable  to  the  person 
putting  it ;  which  would  of  course  be  dangerous  with  a  dishonest  witness. 
In  some  cases  of  critical  inquiries  also,  it  is  very  desirable  to  get  the  witness's 
own  impression,  which  the  most  veracious  witness  might  not,  after  another 
view  had  been  once  suggested  to  him,  be  able  to  recall. 

The  objections,  therefore,  to  leading  questions  apply  by  no  means  with 
equal  force  to  all  witnesses  and  to  all  pa!rts  of  an  inquiry.  Some  witnesses 
will  adopt  anything  that  is  put  to  them,  whilst  others  scrupulously  weigh 
every  answer.  Moreover,  innumerable  questions  are  put  for  a  mere  formal 
purpose,  the  facts  not  really  being  in  dispute,  or  simply  in  order  to  lead  the 
mind  of  the  witness  to  the  real  point  of  inquiry. 

As  a  great  saving  of  time  is  effected  by  leading  a  witness,  it  would  be 
extremely  undesirable  to  stop  it,  where  it  is  otherwise  unobjectionable. 
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There  is  no  distinction  recognised  by  the  law  between  questions  which 
are  and  questions  which  are  not  leading.  To  object  to  a  question  as  leading 
is  only  a  mode  of  saying  that  the  examination  is  being  conducted  un&irly. 
It  is  entirely  a  question  for  the  presiding  judge  to  say,  in  his  discretion, 
whether  or  not  the  examination  is  being  conducted  fairly. 

It  is  sometimes  said  that  all  questions  capable  of  being  answered  by 
merely  yes  or  no,  are  objectionable  as  leading.  But  this  is  a  very  fallacious 
test,  even  in  the  most  critical  parts  of  an  inquiry.  On  the  other  hand,  it  is 
sometimes  said  that  the  objection  that  the  question  is  leading  may  be  got 
over  by  putting  it  in  the  alternative  ;  but  it  is  obvious  that  nothing  would 
be  easier  than  to  suggest  in  this  way  a  whole  conversation  to  a  dishonest 
witness. 

A  witness,  produced  to  read  or  explain  a  series  of  ancient  records  brought 
into  court,  may  be  asked  to  state  the  result  of  them  ;  and  this  is  permitted 
for  saving  of  time,  and  because  the  witness  can  be  interrogated  as  to  the 
particular  entries  on  which  he  founds  his  general  statement  of  their  purport 
and  effect,  and  may  be  called  upon  to  point  them  out  to  the  court.  Howe  v. 
JBrent&n,  3  M.  &  Ry.  212. 

It  has  been  already  shoAvn  {ante,  pp.  1,  4,  et  seq.)  that  oral  proof  of  a 
written  document  cannot  be  admitted  on  examination  in  chief,  unless  a 
proper  foundation  for  it  be  laid  by  accounting  for  the  non-production  of  the 
writing  itself ;  and  that  where  any  agreement,  conmiunication  or  statement 
is  the  subject  of  inquiry,  the  opposite  party  may  interpose  the  question — 
whether  it  was  in  writing  ?  The  circumstances  and  conditions  under  which 
oral  evidence  of  written  documents  may  be  admitted  are  also  explained, 
p.  4,  et  seq.,  Secondary  Evidence, 

Where  a  witness  for  the  plaintiff,  cross-examined  as  to  the  contents  of  a 
lost  letter,  swore  that  it  did  not  contain  a  certain  passage,  and  a  witness 
was  called  by  the  defendant  to  contradict  this  statement,  Ld.  Ellenborough 
ruled  that  he  might  be  asked  if  it  contained  a  particular  passage  recited  to 
him,  which  had  been  sworn  to  on  the  other  side  ;  for  otherwise  it  would 
be  impossible  ever  to  come  to  a  direct  contradiction.  Courteen  v.  Touse,  1 
Camp.  43.  And  where,  in  cross-examination,  a  witness  being  asked  as  to 
some  expressions  which  he  had  used  denied  them,  and  the  counsel  on  the 
other  side  called  a  person  to  prove  that  the  witness  had  used  such  ex- 
pressions, and  read  to  him  the  particular  words  from  his  brief,  Abbott,  C.  J., 
held  that  he  was  entitled  to  do  so  ;  Edmonds  v.  Walter,  3  Stark.  7  ;  and  this 
is  now  the  common  practice.  But  where  a  witness  denied,  on  cross- 
examination,  the  use  of  certain  expressions  by  him  in  a  conversation  at 
which  both  plaintiff  and  defendant  were  present,  it  was  held  that  a  witness, 
called  to  pi-ove  that  such  expressions  were  used,  could  not  have  the  very 
words  suggested  to  him  ;  the  conversation  being  evidence  in  itself,  and  not 
proved  lor  the  mere  purpose  of  discrediting  the  witness.  Hallett  y. 
Cousens,  2  M.  &  Rob.  238. 

If  a  witness  when  called  displays  a  determination  to  speak  as  un- 
favourably as  possible  to  the  party  calling  him,  or  as  it  is  sometimes  called, 
proves  hostile,  then  the  party  calling  him  may  conduct  the  examination 
with  the  same  latitude  as  we  shall  hereafter  see  a  cross-examination  may  be 
conducted  {post,  j)p.  167, 168)  ;  see  Coles  y.  Coles,  L.  R.,  1  P.  &M.  70  ;  but  he 
must  confine  himself  to  matters  material  to  the  issue.  The  part^ 
calling  a  witness  cannot  cross-examine  him  merely  to  test  his  credit,  as  his 
opponent  may  ;  vide  post,  p.  171.  It  has  been  ruled  that  if  a  witness 
stands  in  a  situation  which  of  necessity  makes  him  adverse  to  the  party 
calling  him,  the  counsel  may  as  matter  of  right  cross-examine  him.  Clarke 
Y.  Saffery,  Ry.  &  M.  126.    The  presiding  judge  has  a  discretion  as  to  the 
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mode  of  examination  in  order  best  to  answer  the  purposes  of  justice. 
Per  Abbotty  C.  J.,  Bastm  v.  CareWj  Id,  127. 

When  a  question  is  propounded,  the  opposite  party  may  object  that  it  is 
one  which  transgresses  the  rules  of  evidence.  If  not  objected  to,  or  if  the 
objection  be  overruled,  the  witness  must  answer  it,  unless  he  can  show  that 
he  has  some  privilege  which  enables  him  to  refuse  to  do  so.  If  he  refuse 
to  answer  the  question,  and  can  show  no  privilege,  he  will  be  liable  to  be 
fined  and  imprisoned  by  the  court.  Ex  pte.  Fernandez,  10  C.  B.,  N.  S.  11 ; 
30  L.  J.,  C.  P.  321. 

Privilege,']  There  are  some  questions  which  a  witness  is  not  compellable 
to  answer,  though,  if  he  choose  to  answer  them,  his  evidence  is  to  be 
received.    The  following  are  such  cases  : — 

When  a  witness  is  privileged  on  the  ground  of  injurious  consequences  of  a 
dvU  kind.]  A  witness  is  privil^ed  from  answering  any  question,  the 
answer  to  which  might  directly  subject  him  to  forfeiture  of  estate.  See 
Pue  V.  ButterfM,  6  R  &  S.  829  ;  34  L.  J.,  Q.  B.  17.  But  it  seems  that 
where  property  is  granted  to  a  person  subject  to  a  conditional  limitation 
over,  that  person  may  be  compelled  to  state  whether  the  condition  on  which 
the  estate  goes  over  has  not  been  fulfilled.  Per  Cur,  Id,  And  by  stat.  46 
Gteo.  3,  c.  37,  ''a  witness  cannot  by  law  refuse  to  answer  a  question 
relevant  to  the  matter  in  issue,  the  answering  of  which  has  no  tendency  to 
«iccuse  himself  or  to  expose  him  to  penalty  or  forfeiture  of  any  nature 
whatsoever,  by  reason  onlv,  or  on  the  sole  ground  that  the  answering  of 
such  question  may  establish,  or  tend  to  establish,  that  he  owes  a  debt,  or  is 
otherwise  subject  to  a  civil  suit,  either  at  the  instance  of  his  majesty  or  of 
any  other  person  or  persons." 

It  will  be  seen  that  this  statute  recognises  the  privilege,  when  the  witneas 
is  exposed  to  a  penalty  or  forfeiture.  "  Forfeiture  "  in  this  statute  does 
not  apply  to  a  person  in  possession  of  property  and  become  liable  to  forfeit 
it  by  reason  or  a  breach  of  covenant.  Per  Cockbum,  C.  J.,  in  Pye  v. 
Butterfield,  supra.  A  doubt  might  arise  whether  this  exception  extends 
to  penalties  to  be  recovered  by  a  common  informer  or  otherwise  in  a  civil 
manner. 

When  a  witJiess  is  privileged  on  the  ground  of  injurious  consequences  of  an 
ecclesiastical  kind.]  It  has  generally  been  considered  that  a  witness  may 
decline  answering  c^uestions,  the  answering  of  which  would  expose,  him  to 
ecclesiastical  penalties];  as  on  a  proceeding  imder  the  2  &  3  Edw.  6,  c.  13, 
8.  2,  for  not  setting  out  tithes ;  Jackson  v.  Benson,  1  Y.  &  J.  32 ;  or  for 
simony,  Brovmswood  v.  Edwards,  2  Ves.  Sen.  246  ;  or  incest,  Chetwynd  v. 
Lindon,  Id.  450.  But  a  judge,  in  deciding  whether  or  n6  the  witness  is 
entitled  to  the  privilege,  would  no  doubt  consider  how  far  the  danger 
suggested  by  the  witness  was  real ;  R.  v.  Boyes,  post,  p.  158 ;  and  the  mere 
chance  of  an  obsolete  jurisdiction  being  set  in  motion  would  probably  not  be 
considered  a  sufficient  ground  for  refusing  to  answer. 

With  regard  to  questions  tending  to  show  that  a  witness  called  in  pro- 
ceedings instituted  in  consequence  of  adultery  has  been  guilty  of  adultery, 
see  32  &  33  Vict  c.  68,  s.  3,  arvte,  p.  154. 

When  a  witness  is  privileged  on,  the  ground  of  injurious  consequences  of  a 
criminal  kind.]  That  the  witness  may  by  answering  be  subjected  to  a 
criminal  charge,  however  that  charge  may  be  capable  of  being  prosecuted, 
is  clearly  a  si&cient  ground  for  refusing  to  answer.    Thus  a  person  could 
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not  be  compelled  to  confess  himself  the  father  of  a  bastard  child,  so  long  as 
he  was  thereby  subjected  to  the  punishment  inflicted  by  the  18  Eliz.  c.  3, 
8.  2.  JR.  V.  S.  Mary,  NoUinghain,  13  East,  57,  n.  So  a  witness  could  not  be 
compelled  to  answer  a  question  which  subjected  him  to  the  criminal  charge 
of  usury.  Cates  v.  Hardacre,  3  Taunt.  424.  But  if  the  time  for  the  re- 
covery of  the  penalty  had  expired,  the  witness  might  be  compelled  to 
answer.    Roberts  v.  Allait.  M.  &  M.  192. 

The  witness  is  compellable  to  answer  when  he  has  received,  before  or  at 
the  trial,  a  pardon  under  the  great  seal  for  the  offence  of  which  he  fears  to 
criminate  himself.  JB.  v.  Boyes,  1  B.  &  S.  311  ;  30  L.  J.,  Q.  B.  301.  In 
this  case  the  court  overruled  the  objection  that  the  pardon  was  not,  by 
reason  of  stat.  12  &  13  WilL  3,  c.  2.  s.  3»  pleadable  to  an  impeachment  by 
the  House  of  Commons,  because  the  danger  to  be  apprehended  must 
be  real  and  appreciable,  and  an  impeachment  was,  under  tne  circumstances, 
too  improbable  a  contingency  to  justify  the  witness  in  still  refusing  to 
answer  on  that  ground. 

Although  the  witness  is  not  bound  to  answer  questions  of  this  nature, 
yet  the  question  may  be  put,  at  least  such  appears  on  the  whole  to  be  the 
weight  of  authority.  The  Queen's  case,  2  1).  &  B.  311  ;  JR.  v.  Watson,  2 
Stark.  153.  See  contra,  Cundell  v.  Pratt,  M.  &  M.  108.  With  regard  to 
questions  tending  only  to  criminate,  it  was  said  by  Ld.  Eldon,  that  it  was 
tne  strong  inclination  of  his  mind  to  protect  the  party,  not  only  against  any 
question  that  has  a  direct  tendency  to  criminate  nim,  but  agamst  one  that 
lOTToa  a  step  towards  it.  Paxton  v.  Tkmglas,  19  Ves.  227  ;  Ularidge  v.  Hore 
14  Ves.  59  ;  »wift  v.  Sxdft,  4  Hagg.  Ecc.  154. 

The  objection  is  sometimes  obviated  by  the  express  provision  of  the 
statute  creating  the  offence,  e.g,  24  &  25  Vict.  c.  96,  s.  85,  as  to  fraudulent 
bailees,  &c.  ;  38  &  39  Vict.  c.  87,  s.  103,  as  to  fraudulent  statements,  &c., 
to  obtain  entry  of  land  on  register. 

Right  to  decline  answering — how  decided,^  It  is  now  settled,  after  some- 
what conflicting  expressions  of  opinion,  *'  that  to  entitle  a  party  called  as  a 
witness  to  the  privilege  of  silence,  the  court  must  see  from  tne  circumstances 
of  the  case,  and  the  nature  of  the  evidence  which  the  witness  is  called  to 
give,  that  there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer.  If  the  fact  of  the  witness  being  in 
danger  be  once  made  to  appear,  great  latitude  should  be  allowed  to  him  in 
judging  for  himself  the  effect  of  any  particular  question."  R.  v.  Boyes,  1 
B.  &  S.  311 ;  30  L.  J.,  Q.  B.  301.  Accord,,  Ex  pU,  Reynolds,  20  Ch.  D. 
294,  C.  A. ,  where  the  earlier  cases  are  collected  and  considered. 

Thus  the  judge  is  to  use  his  discretion,  whether  he  will  grant  the 
privilege  upon  the  bare  claim  of  the  witness,  or  whether  he  will  investigate 
the  claim  by  further  inquiry.  Of  course,  the  witness  must  always  pl^ge 
his  oath  that  he  believes  the  answer  to  the  question  will  tend  to  criminate 
him,  and  if  he  assigns  a  reason  which  in  the  opinion  of  the  court  will  not 
criminate  him,  he  is  not  privileged.  See  Scott  v.  Miller,  John.  220 ;  28 
L.  J.  Ch.  584  ;  Ex  pte.  Aston,  4  De  G.  &  J.  320 ;  28  L.  J.,  Ch.  631. 

Counsel  interested  in  excluding  the  evidence  will  not  be  allowed  to  argue 
in  support  of  the  objection.  R.  v.  Adey,  1  M.  &  Rob.  94.  A  witness  is 
not  compellable  to  answer  questions  put  for  the  mere  purpose  of  degrading 
his  character ;  Coolies  case,  13  How.  St.  Tr.  334 ;  ErHnd's  case,  >Id.  17 ; 
Layer* s  case,  16  How.  St.  Tr.  161  ;  though  such  questions  may  legally  be 
asked.  R  v.  Edwards,  4  T.  B.  440  ;  R.  v.  Holding,  Arch.  Cr.  Law,  102  ; 
Gundell  v.  Pratt,  M.  &  M.  108.  See  the  cases  collected,  1  Phill.  £v.  269. 
If  the  witness  choose  to  answer,  Ids  answer  is  generally  conclusive.   R,  v. 
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WfUson^  2  Stark.  149.     Vidt  Evidejux  of  character,  pod,  pp.  172,  173,  for 
those  cases  in  which  it  is  not  conclusive. 

Privilege  of  htubaiid  and  wife,]  In  civil  proceedings  a  question  is  some- 
times put  to  a  husband  the  answering  of  wmch  would  tend  to  criminate  his 
wife,  or  to  a  wife  the  answering  of  which  would  tend  to  criminate  her 
husband.  There  has  been  some  confusion  here  between  incompetency  and 
privilege,  and  it  was  at  one  time  thought  that  a  husband  or  wife  was  in 
every  case  an  incompetent  witness  witn  respect  to  any  fact  which  might 
have  a  tendency  to  criminate  the  other ;  R,  v.  Cliviger,  2  T.  R.  268  ;  but 
that  decision  is  no  longer  law  ;  all  the  subsequent  cases,  with  one  excep- 
tion, treating  the  husband  and  wife,  except  on  an  indictment  against  either, 
as  competent  witnesses.  R.  v.  All  Saints,  Worcester,  6  M.  &  S.  194  ;  R.  v. 
Bathtoick,  2  B.  &  Ad.  647 ;  R,  v.  WUliarM,  8  C.  &  P.  284.  The  case  the 
other  way  is  that  of  R,  v.  Gleed,  3  Russ.  on  Crimes,  4th  ed.  631,  in  which,  on 
a  charge  of  stealing  wheat,  Taunton,  J.,  after  consulting  Littledale,  J., 
refused  to  allow  a  wife  to  be  asked  whether  her  husband  was  not  present 
when  the  wheat  was  stolen  by  the  prisoner,  although  it  does  not  appear  that 
she  claimed  any  privilege.  That  opinion  would,  however,  hardly  prevail 
against  the  decisions  above  referred  to. 

But  though  the  husband  and  wife  are,  in  such  a  case,  competent,  it  seems 
to  accord  with  principles  of  law  and  of  humanity,  that  they  should  not  be 
compelled  to  give  evidence  which  tends  to  criminate  each  other ;  and  in  R,  v. 
All  Saints,  Worcester,  supra,  Bayley,  J.,  said  that,  if  in  that  case  the  witness 
had  thrown  herself  upon  the  protection  of  the  court,  on  the  ground  that  her 
answer  might  tend  to  criminate  her  (husband,  he  thought  she  would  have 
been  entitled  to  it.     See  1  Phill.  &  Aru.  £v.,  10th  ed.  73  ;  accord. 

Communications  made  by  the  husband  to  the  wufe,  or  by  the  wife  to  the 
husband  during  marriage,  are  expressly  privileged  by  the  16  &  17  Vict  c. 
83,  s.  3,  ante,  jo,  153.  The  communication  must  have  been  made  durante 
matrimonio ;  &  Connor  v.  Majoribanks,  4  M.  &  Gr.  435,  overruling  ^werwto*  v. 
Minter,  1  C.  &  P.  364  ;  the  privilege  lasts  after  dissolution  of  Uie  marriage, 
or  the  death  of  one  of  the  parties.  Monroe  v.  TwistelUm,  Peake,  Add.  Ca. 
221  ;  Aveson  v.  Kinnaird,  Ld,,  6  East,  192  ;  Doker  v.  Hosier,  Ry.  &  M.  198. 
See,  however,  the  remarks  in  1  Taylor,  Evid.  §  831. 

When  a  toitness  is  privileged  on  the  ground  of  confidence.]  Counsel,  Curry 
V.  Walter,  1  Esp.  456 ;  and  solicitors,  R.  v.  Kingston,  Ds,  of,  20  How.  St. 
Tr.  613  ;  cannot  be  compelled  to  reveal  communications  made  to  them  in 
confidence,  as  such.  A  person  who  acts  as  interpreter,  Du  Barri  v.  Livette, 
Peake,  78  ;  S.  C.  4  T.  R.  756  ;  or  as  agent,  Parkins  v.  Hawkshaw,  2  Stark. 
239  ;  see  also  Goodall  v.  Little,  20  L.  J.,  Ch.  132 ;  between  the  solicitor  and 
his  client ;  or  the  solicitor's  clerk,  Taylor  v.  Forster,  2  C.  &  P.  195 ;  R,  v. 
Upper  Boddington,  8  D.  &  Rjr.  732 ;  cannot  be  called  upon  to  reveal  such 
communications.  So,  a  hamster's  clerk  cannot  be  called  to  prove  his 
retainer.  Foote  v.  Hayne,  Ry.  &  M.  165.  But  Parke,  B.,  is  said  to  have 
held  in  Forshawv,  Lewis,  1  Jurist,  N.  S.  263,  H.  T.  1855,  Ex.,  that  the  mere 
fact  of  retainer  is  not  privileged  from  disclosure.  See  also  Levu  v.  Pope,  M. 
&  M.  410,  cited  post,  p.  161.  Cases  and  the  opinions  of  counsel  thereon  are 
privileged.  Reece  v.  Trye,  9  Beav.  316  ;  Penruddock  v.  Hamnumd,  11  Beav. 
59  ;  and  see  R.  v.  Woodley,  1  M.  &  Rob.  390. 

A  soL'citor  professionally  employed  to  prepare  an  assignment  of  goods, 
which  he  declmes  to  draw,  will  not  be  al]x>wed  to  disclose  the  instructions 
given  him  ;  Cromack  v.  Heathcote,  2  B.  &  B.  4  ;  nor  to  prove  the  contents  of 
deeds  or  abstracts  deposited  with  him  as  solicitor ;  R,  v.  Upper  BoddingUmy 
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8  D.  &  Ry.  726.  Where  a  solicitor  is  employed  both  by  vendor  and  vendee 
to  draw  a  conveyance,  the  draft  of  which  is  perused  bv  another  solicitor  on 
behalf  of  the  vendee,  the  former  solicitor  will  not  be  allowed  to  produce  the 
draft  of  the  conveyance  against  the  wishes  of  the  party  claiming  under  the 
vendee.  Doe  d.  Strode  v.  Seaton,  2  Ad.  &  E.  171.  And  generally  where  two 
|)artie8  employ  one  and  the  same  solicitor  he  cannot  disclose  the  title  of 
either.  Tnus,  where  a  borrower  applies  for  a  loan  to  the  solicitor  of  the 
lender,  and  delivers  him  an  abstract  of  title,  the  solicitor  cannot  afterwards 
be  called  against  the  borrower  to  prove  the  abstract.  Doe  d.  Peter  v.  Watkins, 
3  N.  C.  421.  Nor  can  admissions  in  conversation  between  the  solicitors  of 
the  two  parties  relating  to  the  cause  be  disclosed,  unless  made  expresslv  for 
dispensing  with  proof  m  court  of  the  facts  stated.  Fetch  v.  Lyon,  9  Q.  B. 
147.    Where  a  private  account  book  delivered  bv  the  defendant  to  the 

Slaintiff  as  his  solicitor  to  prepare  a  case  for  counsel  was  tendered  to  fix  the 
efendant  with  an  admission  of  liability  on  a  note  ibade  by  defendant  to 
flaintiff,  the  court  held  it  inadmissible.  Cleave  v.  JoneSf  7  £xch.  421 ;  20 
I.  J.,  Ex.  239  ;  Ex.  Ch. 

Matters  communicated  by  the  client  to  his  counsel,  or  solicitor,  with  a 
view  to  professional  assistance,  or  in  a  professional  capacity^,  even  though  not 
made  with  reference  to  legal  proceedings  either  existing  or  in  contempktion, 
are  privileged  from  disclosure ;  Clark  v.  Clark,  1  M.  &  Rob.  3  ;  Cromack  v. 
Heathcote,  2  B.  &  B.  4  ;  Walker  v.  Wildman,  Madd.  &  Qeld,  47  ;  Greenotigh 
V.  Gaskell,  1  Myl.  &  K.  98  ;  and  see  4  B.  &  Ad.  876  ;  Carpmaely.  Powis,  1 
Phill.  Ch.  687  ;  Robson  v.  Kemftj  6  Esp.  52  ;  Turton  v.  Barber,  L.  R.,  17  Eq. 
329,  following  the  principle  laid  down  in  Minet  v.  Morgan,  L.  R.,  8  Ch.  361 ; 
see  also  cases  collected  ante,  p.  146.  The  privilege  or  obligation  of  a  legal 
adviser  to  withhold  the  communications  between  himself  and  client  does  not 
rest  simply  on  the  ground  of  confidence,  for  such  a  ground  would  extend  the 
rule  to  many  other  cases  where  no  privilege  exists,  but  on  a  regard  to  the 
interests  of  justice,  which  require  unreserved  information  from  clients  to 
those  who  are  necessarily  employed  by  them  in  the  conduct  of  le^l  busi- 
ness. Greenough  v.  Oaskell,  minet  v.  Morgan,  supra.  On  this  pnnciple  a 
solicitor  cannot  be  called  to  prove  that  a  lease  shown  to  him  by  his  client 
at  a  professional  interview  was  then  unstamped.  IFhecUley  v.  JVilliams,  1 M. 
&  W.  533.  And  where  the  assignees  of  a  bankrupt  brought  trover  for  a 
lease,  they  w^ere  not  permitted  to  call  the  solicitor  of  the  bankrupt  to  show 
that  it  had  been  deposited  with  the  defendant  as  a  security  after  the  act  of 
bankruptcy.  Turquand  v.  Knight,  2  M.  &  W.  98.  And  it  seems  that  where 
the  solicitor  is  so  employed  as  to  give  the  court  a  summary  jurisdiction  over 
him,  his  character  is  confidential  within  the  rule.  Per  Alderson,  B.,  S.  C. 
Id,  It  is  said,  too,  that  a  scrivener  u«  on  the  same  footing ;  at  least  where 
he  is  a  solicitor  also.  S.  C.  Id,  100  ;  Anon.,  Skinner,  404  ;  LilL  Pr. 
Reg.  556.  The  same  rule  applies  in  an  action  for  divorce,  even  when  the 
Queen's  Proctor  has  interveneu.    Branford  v.  Branford,  4  P.  D.  72. 

The  privilege  is  that  of  the  client,  and  not  of  the  solicitor  ;  and  formerly 
the  court  prevented  the  solicitor,  though  he  were  willing,  from  making  the 
disclosure  ;  B.  N.  P.  284  ;  Wiltton  v.  Rastall,  4  T.  R.  759  ;  unless  the  client 
waived  the  privilege,  which,  of  course,  he  mi^ht  do,  at  least  in  cases  where 
the  privilege  was  for  his  benefit  only.  Mene  v.  More,  Ry.  &  M.  390  ;  and 
see  iifi.  391,  n.  It  seems  that  the  evidence  of  the  solicitor,  in  relation  to  a 
privileged  matter,  will  be  received,  if  the  solicitor  be  willing  to  give  it. 
Ilibberd  v.  Knight,  2  Exch.  11.  The  judge  is  the  proper  person  to  decide 
whether  the  communication  is  privileged,  subject  to  revision  by  the  court 
Cleave  v.  Jones,  7  Exch.  421  ;  20  L.  J.,  Ex.  238 ;  Ex.  Ch.  And  he  may  hear 
witnesses  to  satisfy  himself  on  this  point.    Ik 
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It  seems  that  no  adverse  presumption  is  to  be  drawn  against  a  person 
refusing  to'  allow  his  former  solicitor  to  disclose  statements  he  has  made 
professionally  to  the  solicitor.  JVentioortJi  v.  Lloyd,  10  H.  L.  C.  589  ;  33 
L.  J.,  Ch.  688  ;  per  Ld.  Chelmsford. 

If  the  solicitor  of  one  of  the  parties  is  called  by  his  own  client,  and 
examined  as  to  a  matter  which  has  been  the  subject  of  confidential  com- 
munication, he  may  be  cross-examined  as  to  thcU  matter,  though  not  as  to 
others.      VaiUant  v.  Dodemead,  2  Atk.  524. 

A  ^rty  himself  is  not  bound  to  disclose  matters  as  to  which  his  informa- 
tion is  aerived  from  privileged  communications,  the  matters  not  being 
merely  statements  of  fact  patent  to  the  senses.  Kennedy  v.  Lyell,  23  Ch. 
D.  387,  C.  A. 

JVhat  matters  may  he  disclosed.]  Matters  not  communicated  to  a  solicitor 
in  his  professional  capacity,  as  where  he  acts  as  under-sheriff  at  the  time, 
must  be  disclosed.  JviUon  v.  EastaUy  4  T.  R  753  ;  Cobden  v.  Kendrickj  Id, 
431.  So,  matters  communicated  before  the  retainer.  Cuts  v.  Pickering,  1 
Vent  197.  All  matters  not  confidentially  communicated  must  be  disclosed, 
as  well  as  all  matters  which  the  solicitor  would  have  known  without  being 
intrusted  as  solicitor  in  the  cause ;  B.  N.  P.  284 ;  provided  the  information 
was  obtained  by  him  independently,  and  not  in  the  course  of  his  professional 
employment.  See  observations  m  WheaJtley  v.  WiUiams,  1  M.  &  W.  540, 
541 ;  and  in  Magrath  v.  Hardy,  4  N.  C.  782,  795.  So  where  counsel  has 
given  an  opinion  otherwise  than  in  a  professional  capacity  it  must  be 
disclosed.  Smith  v.  Daniell,  L.  R,  18  £q.  649.  And  a  person  who  is  not 
a  solicitor  may  be  compelled  to  disclose  communications  which  have  been 
made  to  him  under  a  mistaken  idea  that  he  was  one.  Fountain  v.  Young, 
6  Esp.  113. 

Thus  a  solicitor  may  be  called  to  prove  a  deed  executed  by  his  client, 
which  he  has  attested ;  Doe  d.  Jupp  v.  Andrews,  Cowp.  846  ;  and  when  so 
called,  he  may  be  cross-examinea  as  to  what  passed  between  hiln  and  his 
client  at  the  time.  CUve  v.  Powel,  1  M.  &  Rob.  228.  So,  to  prove  the 
contents  of  a  notice  to  produce  ;  or  an  erasure  in  a  deed  belonging  to  his 
client;  B.  N.  P.  284;  or  the  delivery  of  a  particular  paper  by  his  client; 
Eicke  V.  Nokes,  M.  &  M.  304 ;  or  to  prove  who  employed  nim  to  defend  the 
cause ;  Levy  v.  Pope,  Id,  410 ;  or  that  he  is  in  possession  of  a  particular 
document  belonging  to  his  client,  so  as  to  let  in  secondary  evidence  of  its 
contents  after  proof  of  notice  to  produce  it ;  Bevan  v.  Waters,  Id,  235  ;  Coates 
v.  Mudge^  1  DowL  N.  8.  540.  And  the  solicitor  may  be  called  upon  to  state 
whether  he  has  not  the  document  in  court.  Dwyer  v.  Collins,  7  £xch.  639. 
So  a  communication  between  a  solicitor  and  his  client  relative  to  a  matter 
of  fact  only,  where  the  character  or  office  of  solicitor  is  not  called  into  action, 
is*  not  privileged.  Bramwell  v.  Lucas,  2  B.  &  C.  745.  The  defendant's  soli- 
citor may  be  called  by  the  plaintiff  to  prove  admissions  made  by  his  client,  the 
defendant,  in  a  conversation  between  plaintiff  and  defendant  in  his  presence  ; 
though  he  cannot  be  allowed  to  prove  such  admissions  in  a  conversation 
between  himself  and  his  client.  Griffith  v.  Davies,  5  B.  &  Ad.  502.  Accord, 
Shore  v.  Bedford,  5  M.  &  Gr.  271  ;  Weeks  v.  Arg^nJt,  16  M.  &  W.  817.  And 
where  two  parties  employ  the  same  solicitor,  a  letter  by  one  of  them  to  the 
solicitor,  containing  an  offer  to  be  made  to  the  other,  may  be  given  in 
evidence  against  the  writer  of  it.  Baugh  v.  Cradocke,  1  M.  &  Rob.  182.  So 
an  application  by  one  for  time  to  pay  money  to  the  other.  Perry  v.  Smith,  9 
M.  &  W.  681.  in  an  action  for  work  done  as  solicitor  of  the  defendant,  the 
defendant,  in  order  to  show  the  plaintiff  was  retained  by  B.  and  not  by 
defendant,  may  prove  admissions  made  by  the  plaintiff  to  the  professional 
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agent  employed  by  him  to  sue  out  process  in  an  action  by  B.,  which  action 
was  the  work  alleged  to  be  done  by  the  plaintiff  for  the  defendant  Gillard 
V.  Bates,  6  M.  &  W .  547. 

Although  a  solicitor  is  not  bound  to  disclose  or  produce  deeds  deposited 
with  him  as  solicitor  (vide  ante,  p.  146),  yet  if  sucn  deeds  form  no  part  of 
his  client's  title,  he  is  bound  to  pit)duce  them;  as  where  the  solicitor  for  the 
lessor  holds  a  lease,  he  may  be  subpoenaed  by  the  lessee  to  produce  it.  Doe  d. 
Courtail  v.  Thomas,  9  B.  &  C.  288.  An  attorney  haa  received  from  his 
client,  a  former  reetor  (who  was  also  patron),  a  book  to  collect  tithes  by 
and  also  a  map  of  the  glebe,  with  a  view  to  a  sale  of  the  advowson  :  in  an 
action  by  the  succeeding  incumbent  (who  was  presentee  of  the  purchaser  of 
the  advowson),  for  land  claimed  as  glebe,  it  was  held  that  the  attorney  mi^ht 
be  called  upon  to  produce  both,  as  evidence  against  him.  Doe  d.  Mamott 
v.  Hertford,  Ms,  of,  19  L.  J.,  Q.  B.  526.  Where  an  attorney,  employed  by 
a  client,  B.,  to  negotiate  an  exchange  of  land  with  A.,  which  went  off, 
obtained  an  abstract  of  title  from  A.,  he  might  produce  it  in  a  suit  by  A., 
for  recovery  of  the  land  from  a  defendant  claiming  under  A's  ancestor,  as 
secondary  evidence  against  the  plaintiff  of  the  original  deeds,  although  he 
had  not  had  B.'s  permission.  Doe  d.  Ld.  Egremont  v.  Langdon,  12  Q.  B.  711. 
See  further,  awf€,pp.  146, 147. 

In  an  action  by  a  cestui  que  trust  against  her  trustee,  a  communication 
made  by  the  defendant  to  an  attorney  relating  to  the  matter  of  the  trust 
was,  on  the  ground  that  the  real  interest  was  in  the  plaintiff,  held  to  be  not 
privileged.  Shean  v.  Philips,  1  F.  &  F.  449,  Erie,  tf.  See  also  Masvii  v. 
Cattley,  22  Ch.  D.  609. 

In  the  case  of  testamentary  instructions  to  the  testator's  solicitor  for  draw- 
ing his  will,  what  passed  on  the  subject  of  that  will  as  to  any  secret  trust 
will  be  admissible  in  a  suit  between  executors  and  next  of  kin.  In  such  a 
case,  indeed,  both  claim  under  the  testator,  and  it  would  seem  arbitrary  to 
hold  that  the  privilege  belongs  to  one  of  the  claimants  more  than  to  the 
other.  Tamer,  V.-C,  R%Lssell  v.  Jackson,  9  Hare,  387  ;  21  L.  J.,  Ch.  146. 
It  seems,  too,  that  an  illegal  purpose,  or  a  fraud  contemplated,  will  not  be 
privileged  from  disclosure  ;  for  it  is  no  part  of  professional  duty  to  be 
assisting  in  such  cases.  S.  C.  Thus,  where  A.  applied  to  an  attorney  to 
advance  money  on  a  forged  will,  which  the  attorney  refused  to  do,  and  he 
made  no  charge  to  A.  tor  the  interview,  the  communication  was  held  not 
privileced.  K.  v.  Farley,  1  Den.  C.  C.  197  ;  R,  v.  Jones,  lb,  166.  A  counsel 
encaged,  for  A.  on  a  former  inquiry  on  a  criminal  charge,  may  be  called  at  a 
subsequent  trial  of  an  action  wherein  A.  is  a  party,  to  prove  as  against  him 
the  state  of  a  document  produced  and  shown  in  evidence  by  A.  on  the  former 
trial.  Broum  v.  Foster,  1  H.  &  N.  736 ;  26  L.  J.,  Ex.  249.  The  inquiry  was, 
whether  a  certain  entiy  was  in  a  book  when  produced  on  the  first  occasion, 
which  A.  was  suspected  of  having  fraudulent!}^  made  afterwards  ;  and  the 
counsel  was  callea  to  negative  the  existence  of  it  on  the  previous  hearing. 

Where  the  client  is  a  witness  he  is  liable  to  be  cross-examined  as  to  the 
instructions  he  had  given  his  solicitor  in  another  proceeding.  Maecann  v. 
Maccann,  3  Sw.  &  !>.  142  ;  32  L.  J.,  P.  M.  &  A.  29. 

Communications  made  to  a  herald  or  pursuivant  of  Heralds'  College  em- 
ployed in  the  conduct  and  support  of  a  protest  against  the  enrolment  of  a 
pedi^e  therein  are  not  privileged.  Slade  v.  Tucker,  14  Ch.  D.  824.  So 
physicians,  surgeons,  and  divines  are  not  privileged  from  compulsive  dis- 
closures of  communications,  however  confidential.  R,  v.  Kingston,  Ds.  of, 
20  How.  St.  Tr.  573  ;  GHham's  case,  1  Moo.  C.  C.  186.  See  also  Gamefs 
case,  Jaxdine's  Gunpowder  Plot,  |>.  282,  et  seq.,  ed.  1857,  as  to  auricular  con- 
fession, and  Best's  Treatise  on  Evidence,  4th  ed.  7 IS,  et  seq. 
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JVTien  a  wUness  is  privileged  on  the  ground  of  public  policy ^disclos^ires  bp 
informers,']  Questions  on  this  branch  of  privilege  arise  generally  in  criminal 
and  revenue  cases.  Such  communications  are  undoubtedly  to  some  extent 
privileged,  R  v.  Hardy,  24  How.  St.  Tr.  811  ;  K  v.  Watsm,  2  Stark.  136 ; 
Att'Gen.  v.  Briant,  15  M.  &  W.  169  ;  JB.  v.  Richardson,  3  F.  &  F.  693.  See 
Rose.  Cr.  Ev.,  8th  ed.  154, 155. 

JFhen  a  uitiiess  is  privileged  on  tlie  ground  of  p^iblic  policy — official 
communications.']  Thei'e  are  some  official  communications  relating  to  matters 
which  affect  the  interests  of  the  community  at  large,  which  may  be  with- 
held ;  such  AS  communications  between  the  governor  and  the  law  officers  of 
a  colony,  IFyati  v.  Gore,  Holt,  N.  P.  299 ;  between  the  governor  of  a 
colony  and  a  secretary  of  state,  Anderson  v.  HamiUUm,  2  B.  &  £.  156,  n.  ; 
between  the  governor  of  a  colony  and  a  military  officer,  Cooke  v.  Maxwell,  2 
Stark.  183;  between  a  military  officer  and  a  secretary  of  war,  Beatson  v.  Skene, 
5  H.  &  N.  838 ;  29  L.  J.,  Ex.  430  ;  the  report  of  a  military  court  of  inquiry 
on  the  conduct  of  an  officer,  Home  v.  Bentin^^,  2  B.  &  B.  130,  Ex.  Ch. ; 
Dawkins  v.  Kokeby,  Ld.,  L.  R,  8  Q.  B.  255,  Ex.  Ch.  And  where  a  ministet 
of  state  appears  and  objects  to  the  production  of  documents  on  the  groimd 
that  it  would  be  injurious  to  the  puolic  interests,  he  will  not  be  compelled 
to  produce  them.  Beatson  v.  Skene,  supra.  So  on  a  trial  for  high  treason, 
Ld.  Qrenville  was  called  to  produce  a  letter  intercepted  on  its  way  through 
the  post-office,  but  it  was  held  that  he  was  not  bound  to  do  so :  the  name  of 
the  case  is  not  mentioned,  but  the  facts  were  stated  bv  Ld.  Ellenborough  in 
Anderson  v.  Hamilton,  supra.  Where  a  clerk  from  tJie  War-office  wassent 
with  a  paper  with  instructions  to  object  to  its  production,  Ld.  Campbell, 
C.  J.,  oraered  it  to  be  produced,  not  thinking  the  objection  of  a  subordinate 
officer  sufficient.  Dickson  v.  Wilton,  Ld.,  1  F.  &  F.  &4.  This  ruling  was, 
however,  disapproved  in  Dawkins  v.  Rokeby,  Ld.,  supra,  as  contrary  to  the 
decision  in  Hoivs  y.Bentinck,  supra.  See  further  H.M.S.  Bdlerophon,  44  L.  J. 
Ad.  6,  and  Kain  v.  Farrer,^7  L.  T.  469,  M.S.  1877,  C.  P.  D.  It  seems  that 
the  objection  to  the  evidence  may  be  taken  by  the  party  interested  in  exclu- 
ding it,  although  not  taken  by  the  witness  himsel£  Hovne  v.  Beniinck,  supra. 
The  rule  as  to  excluding  evidence  on  the  above  cround  is  confined  to  com- 
munications made  by  and  between  ministers  and  officers  of  the  government 
in  the  discharge  of  their  public  duty;  and  therefore  a  letter  written 
by  a  private  individual  to  the  secretary  of  the  postmaster-general  com- 

Slaining  of  the  conduct  of  the  guard  of  the  mail  is  not  privileged  from 
isclosure.  Blake  v.  PUfold,  1  M.  &  Rob.  198.  The  speaker  of  the 
Irish  House  of  Commons  was  held  not  to  be  bound  to  disclose  what 
a  member  had  there  spoken ;  though  he  might  be  asked  whether  that 
member  had  spoken  on  a  particular  occasion.  Plunkett  v.  Cobbett,  5  Esp. 
136 ;  29  How.  St  Tr.  71^  per  Ld.  EUenboroueh.  A  member  of  parliament 
cannot,  without  leave  of  the  house,  be  compelled  to  answer  questions  respect- 
ing the  votes  of  the  members.  Chubb  v.  Salomons,  3  Car.  &  £L  75 ;  per  Pollock, 
C.  R  Confidential  proceedings  of  the  privy  council  cannot  be  divulged. 
Layer's  case,  16  How.  St.  Tr.  224.  In  E.  v.  Watson,  2  Stark.  148,  an  officer 
of  the  Tower  of  London  was  allowed  to  refuse  to  say  whether  a  plan  of  the 
Tower  which  was  produced  was  accurate  or  not 

Where  a  document  is  privileged  from  production  on  the  ground  of  public 
policy,  secondary  evidence  of  its  contents  is  inadmissible.  Homje  v.  Bentinck, 
Anderson  v.  Hamilton,  and  Dawkins  v.  Rokeby,  Ld.,  supra ;  Stace  v.  Griffith, 
L.  R,  2  P.  C.  420. 

Where  for  revenue  or  other  similar  purposes  an  oath  of  office  has  been 
taken  by  a  person  not  to  divulge  matters  which  have  come  to  his  know- 
ledge in  his  official  capacity,  he  will  not  be  allowed,  if  the  interests  of  justice 
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are  concerned,  to  withhold  his  testimony.  Thus,  where  the  clerk  tb  tiie 
commissioners  of  the  property  tax,  being  called  to  produce  the  books  con- 
taining the  appointment  of  a  person  as  collector,  objected  on  account  of  his 
oath,  Ld.  Ellenborough  said  that  it  did  not  protect  mm  from  giving  evidence 
in  a  court  of  justice  upon  a  writ  of  subpoend,  Lee  v.  BirreUf  3  Camp.  337. 
A  grand  juror  is  also  compellable  in  furtherance  of  justice  to  prove  what 

Massed  before  him.    Anon.,  4  Bl.  Comm.  126,  note  by  Christian  ;  Sykes  v. 
hiiihar^  2  Selw.  N.   P.,  13th  ed.,  1015  ;   but  this  has  been  questioned. 
Starkie  on  Slander,  3rd  ed.,  475,  c. 

Privilege — how  daimedJ]  It  is  for  the  witness  himself  to  claim  or  to  waive 
the  privilege,  as  he  sees  fit;  the  counsel  in  the  cause  cannot  argue  the 
Question  in  favour  of  the  witness.  Thomas  v.  Newton,  M.  &  M.  48,  n. ; 
H,  V.  Adey,  1  M.  &  Rob.  94.  Except,  perhaps,  in  the  case  of  official  com- 
munications, as  to  which  vide  antey  p.  163.  See  as  to  a  solicitor  waiving 
his  i^rivilege,  ante,  p.  160. 

Tne  witness  may  claim  his  privilege  at  any  part  of  the  inquiry,  and  he 
does  not  waive  it  altogether  bv  omitting  to  claim  it  as  soon  as  lie  might 
have  done  bo.  B,  v.  Garbett,  1  Den.  C.  C.  258,  overruling  East  v.  Chapman, 
M.  &  M.  46 ;  S.  C,  2  C.  &  P.  573.  The  time  for  the  A\itness  to  make 
the  objection  is  after  he  is  sworn.  Boyle  v.  Wiseman,  10  Exch.  647  ;  24  L. 
J.,  Ex.  160. 

Contradicting  party^s  oion  witness.']  If  a  witness  gives  evidence  contrary  to 
that  which  the  party  calling  him  expects,  that  party  cannot  m  ve  general  evi- 
dence to  show  that  the  witness  is  not  to  be  believed  on  his  oath.  Ewerv,  Ambrose, 
3  B.  &  C.  749.  And  though  it  was  always  considered  that  a  party  might  con- 
tradict the  evidence  of  his  own  witness  upon  facts  material  to  the  issue,  yet  it 
was  long  a  question  whether  it  was  competent  to  him  to  prove  that  the  witness 
had  previously  given  a  different  account  of  the  transaction.  S.  C.  Id.;  Wright  v. 
Beckett,  1  M.  &  Rob.  414  ;  R  v.  Oldroyd,  R.  &  Ry.  88  ;  Dujin  v.  Aslett,  2  M.  & 
Rob.  122 ;  Holdsworth  v.  Dartmouth,  Mayor  of.  Id.  153  ;  Winter  v.  BuJtt,  Id, 
357  ;  Allay  v.  Hutchings,  Id,  358,  n. ;  Melhuisli  v.  Collier^  15  Q.  B.  878  ;  19  L. 
J.,  Q.  B.  493.  In  the  last  case  it  was  held  that  the  witness  may,  at  all  events, 
be  examined  as  to  his  former  statements,  and  contradicted  as  to  smy  facts 
that  are  relevant,  although  the  direct  effect  may  be  to  discredit  him  ;  and  it 
has  been  the  constant  practice  to  call  evidence  to  contradict  the  statements 
of  other  witnesses  already  called  by  the  same  party;  as  where  attesting 
witnesses  deny  their  own  signature.  See  also  Fnedlander  v.  London  Assur. 
Co.,  4  B.  &  Ad.  193.  And  now  it  is  provided  by  the  C.  L.  P.  Act,  1854, 
a.  22,  that "  a  party  producing  a  witness  shall  not  be  allowed  to  imi)each  his 
credit  by  general  evidence  of  bad  character,  but  he  may,  in  case  the  witnesn 
shall,  in  the  opinion  of  the  judge,  prove  adverse,  conti-adict  him  by  other  evi- 
dence or,  by  leave  of  the  judge,  prove  that  he  has  made  at  other  times  a  state- 
ment inconsistent  with  his  present  testimony ;  but  before  such  last-men- 
tioned proof  can  be  given,  the  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  has  made  such  statement'* 

It  will  be  seen  that  leave  of  the  judge  is  made  a  condition  precedent  to 
the  proof  of  former  inconsistent  statements,  and  also  premonition  and  pre- 
•examination  as  to  such  statements.  In  one  particular  the  act  seems  to  Imiit 
the  former  admitted  liberty  of  calling  witnesses  to  contradict  another  witness 
called  by  the  same  party ;  for  in  such  cases  it  had  been  the  practice  for 
coimsel  to  consult  only  their  own  judgment  in  calling  other  witnesses  to 
prove  all  relevant  facts,  although  their  testimony  may  incidentally  contra- 
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diet  the  testimouy  of  one  already  called  on  the  same  side.  This  difficulty 
has  been  noticed  by  the  court  in  Greenough  v.  EccUs,  5  C.  B.,  N.  S.  786  ;  28 
L.  J.,  C.  P.  160 ;  but  it  seems  to  have  been  the  opinion  of  the  court  in  that 
case,  that  the  act  is  not  to  be  construed  as  limiting  the  former  liberty  to  call 
other  witnesses  to  contradict  the  testimony  of  the  adverse  witness.  It 
was  there  decided  also  that  "  adverse"  means  hostile,  and  not  merely 
unfavourable,  and  that  the  inconsistent  statements  of  the  witness  are  only 
admissible  where  the  judge  considers  his  animus  to  be  hostile.  A  series  of 
letters  may  be  used  for  the  purpose  of  contradicting  the  witness,  although 
one  only  be  directly  inconsistent.  Jackson  v.  Tlwmason,  1  B.  &  S.  746  ;  31 
L.  J.,  Q.  B.  11. 

Where  a  witness  gave  evidence  quite  different  from  the  proof  in  the  brief 
which  had  been  prepared  in  the  usual  way  from  the  previous  statements  of 
the  witness  to  the  attorney,  Bramwell,  B.,  allowed  him  to  be  examined  imder 
this  section  as  to  his  previous  oral  statements  to  the  attorney ;  and  also 
allowed  the  attorney  to  be  called  to  contradict  him.  Amstell  v.  Alexander, 
16  L.  T.,  N.  S.  830.  But  in  a  similar  c&se  it  was  held  that  the  section  was 
not  meant  to  apply  to  the  loose  statements  made  by  the  witness  to  the 
attorney  with  a  view  to  prepare  the  evidence,  and  granted  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  witnesses  had  been  called  at  the  trial  to  prove 
such  statements.  Reed  v.  King,  30  L.  T.  290,  H.  T.  1868,  Ex.  Where  a 
witness  had  given  contrary  evidence  on  his  examination  in  bankruptcy,  it 
seems  that  evidence  was  allowed  to  be  used  to  contradict  him.  Pound  v. 
JVils(m,  4  F.  &  F.  301.     See  also  Dear  v.  Kniaht,  1  F.  &  F.  43a 

It  has  been  held  that  where  a  party  calls  other  witnesses  to  contradict  his 
own  witness  as^to  a  particular  fact,  the  whole  of  the  testimony  of  the  contra- 
dicted witness  is  not  therefore  to  be  necessarily  repudiated.  Bradley  v. 
RicardOy  8  Bing.  57.  But  in  Faulkner  v.  Brine,  1  F.  &  F.  255,  Ld.  Camp- 
bell, C.  J.,  intimated  that  the  effect  of  such  contradiction  was  to  throw  over 
the  evidence  of  the  witness  altogether. 

It  was  held  that  under  the  C.  L.  P.  Act,  1854,  s.  23,  post,  p.  171,  it  was 
not  competent  to  a  party  to  contradict  his  own  witness,  hy  the  witness's 
previous  statements  in  writing.  Ryberg  v.  Ryberg,  32  L.  J.,  r.  M.  &  A.  112. 
In  this  case,  however,  reference  does  not  appear  to  have  been  made  to  sect.  22, 
ante,  p.  164,  which  would  have  led  to  an  opposite  conclusion. 

Opinion  of  icitness,  token  admissible,']  In  general  the  mere  opinion  of  a 
witness  as  to  any  of  tlie  facts  in  issue  is  inadmissible  as  evidence.  But  it  is 
admissible  upon  questions  of  science.  Thus  where  the  question  was,  whether 
a  bank  erected  to  prevent  the  overflowing  of  the  sea  had  caused  the  choking 
up  of  a  harbour,  the  opinions  of  scientific  men  as  to  the  effect  of  such  an 
embankment  upon  the  harbour  were  held  to  be  admissible.  Folkes  v.  Chadd, 
3  Doug.  157.  And  where  the  question  is  whether  a  seal  has  been  forged, 
seal  engravers  may  be  called  to  show  a  difference  between  a  genuine  im- 
pression and  that  supposed  to  be  false.  Ibid,  per  Lord  Mansfield,  C.  J.  So 
a  physician,  who  has  not  seen  the  particular  patient,  mav,  after  hearing  the 
evidence  of  others  at  the  trial,  be  called  to  testify  as  to  the  general  effects  of 
the  symptoms  described  b^  them  and  their  probable  consequences  in  the 
particular  case  ;  Peake,  Evid.  208  ;  or  he  may  be  asked  whether  the  facts 
proved  are  symptoms  of  insanity ;  R.  v.  M'Naghten,  10  CI.  &  Fin.  260  ; 
but  he  cannot  be  asked,  generally,  whether,  upon  the  evidence  on  the  cause, 
he  is  of  opinion  that  a  party  is  insane  or  incapable  of  distingtdshing  between 
right  and  wrong  ;  for  this  would  leave  him  at  liberty  to  find  facts  as  well  as 
to  form  an  opinion  on  those  facts,  and  in  effect  put  him  in  the  place  of  the 
jury.    R.  v.  Frances,  4  Cox,  C.  C.  57  ;  /?.  v.  Layton,  Id,,  149.   The  opinion  of 
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&  person  conversant  with  the  business  of  insurance^  as  to  whether  the  com- 
munication of  particular  facts  would  have  varied  the  terms  of  insurance, 
has  been  admitted  in  evidence  on  several  occasions  both  in  actions  on  the 
policy  and  against  insurance  brokers  for  negligence.  Berthon  v.  Loti^Afium, 
2  Stark.  258  ;  Richards  v.  Murdoch,  10  B.  &  U.  527  ;  Chapman  v.  WaUon, 
10  Bing.  57.  But  in  other  cases  the  admission  of  this  kind  of  evidence  has 
been  discoimtenanced.  Carter  v.  Boehm,  1  W.  Bl.  504  ;  and  in  Camphdl  v. 
Richards,  5  B.  &  Ad^  840,  a  new  trial  was  granted  because  such  evidence  had 
been  admitted,  and  it  was  held  that  the  materiality  of  a  fact  concealed  was  a 
question  for  the  jury  alone,  and  that  *'  witnesses  are  not  receivable  to  state 
their  views  on  matters  of  legal  or  moral  obligation,  nor  on  the  manner  in 
which  others  would  probably  be  influenced  if  the  parties  had  acted  in  one 
way  rather  than  another ; ''  see  also  Lindenau  v.  Desborovgh,  8  B.  &  C.  586  ; 
Westbury  v.  Aberdein,  2  M.  &  W.  267.  The  evidence  of  a  shipbuilder  has 
been  admitted  on  a  question  of  seaworthiness,  though  he  was  not  present  at 
the  survey ;  Bechwith  v.  Sydehotham,  1  Camp.  117;  Thomion  v.  K  Exchange 
Asstir,  Co.j  Peake,  25  ;  and  the  opinion  of  a  nautical  witness  on  a  question 
of  skilful  navigation,  assuming  the  facts  to  be  true  ;  Fenwich  v.  Belt,  1  Car. 
&  K.  312.  The  opinions  of  persons  versed  in  the  laws  of  a  foreign  country 
are  also  admissible  ;  Chaurand  v.  Angerstein,  Peake,  44  ;  and  see  the  cases 
on  this  point,  ante,  p.  114.  Persons  conversant  with  old  MSS.  may  be 
called  to  speak  to  the  date  of  an  old  writing.  Tracy  Peerage  case,  10  CL  & 
F.  154.  Where  the  question  is,  as  to  the  correct  judgment  of  a  captain  in 
abandoning  his  ship,  a  witness  may  be  asked  the  result  of  his  personal 
observation  of  the  ** general  habits"  of  the  captain  as  to  sobriety.  Alcock 
V.  R.  Excluinge  Assur,  Co,,  13  Q.  B.  292.  To  ascertain  the  value  of  a  life 
annuity,  an  accountant,  who  stated  he  was  conversant  with  the  business  of 
life  assurance  offices,  was  allowed  to  refer  to  the  Carlisle  Tables  used  by 
those  offices,  showing  the  expectation  of  life,  and  then  state  the  sum  re- 
quired to  purchase  the  annuity.  Rowley  v.  L,  d:  N,  W,  Ry,  Co,,  L.  R,  8  Ex. 
221,  Ex.  Ch. 

As  to  calling  persons  skilled  in  handwriting  to  prove  forgery  or  to  estab- 
lish the  genuineness  of  ancient  documents,  see  ante,  p.  130,  et  seq. 

On  the  value  to  be  attached  to  the  opinions  of  expert  witnesses,  see  the 
observations  of  Jessel,  M.  R.,  in  Abinger,  Ld,,  v.  Asfiton,  L.  R.,  17  Eq. 
373,  et  seq. 

Memorandum  to  refresh,  witness's  memory,!  A  witness  will  be  allowed  to 
refer  to  an  entry,  or  memorandum,  macfe  bv  himself  at  the  time  of,  or 
shortly  after  the  occurrence  of  the  fact  to  which  it  relates,  in  order  to 
refresh  his  memory;  although  the  entry  or  memorandum  would  not  of 
itself  be  evidence.  Kensington  v.  In^lis,  8  East,  289.  Even  a  receipt  on 
unstamped  paper  nmy  be  used  for  this  pui^pose.  MaugJiam  v.  Huthard,  8 
B.  &  C.  14.  Nor  does  the  use  of  such  a  memorandum  by  a  w^itness  make 
it  evidence  in  itself.  Alcock  v.  R,  Exchange  Assurance  Co.,  supra.  But  he 
cannot  refresh  his  memory  by  extracts  from  a  book,  though  made  hj  him- 
self ;  Doe  d.  Church  v.  Perkins,  3  T.  R.  749 ;  nor  speak  from  having  re- 
freshed it  out  of  court ;  at  least  unless  he  produces  the  memorandum  in 
coui't ;  Beech  v.  Jones,  5  C.  B.  696  ;  nor  by  a  copy  of  a  book,  unless  the 
witness  himself  saw  the  co^y  made  and  checked  it  at  the  time  by  personal 
examination  while  the  subject  was  fresh  in  his  recollection  ;  for  tnen  the 
copy  is,  in  effect,  an  original  entry  by  himself.  Burton  v.  Plummer,  2  Ad. 
&E.  341  ;  TaWot  de  Malahidt,  Ld,,  v.  Cusack,  17  Jr.  C.  L.  R.  213,  Q.  B.  In 
Burton  v.  Plummer,  supra,  a  sale  was  proved  by  a  clerk  who  refreshed  his 
memory  from  a  ledger  entered  from  a  waste  book,  the  waste  book  being 
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kept  by  the  clerk  and  the  ledger  copied  by  another  party  under  the  eve  of 
the  clerk.  A  surveyor  may  refer  to  a  printed  copy  of  a  report  maae  by 
himself  to  his  employers,  and  compiled  from  his  rough  notes  made  on  the< 
spot  Home  v.  Mackenzie^  6  CL  &  Fin.  628.  So  a  witness  may  refresh  his 
memory  by  reference  to  entries  in  a  log-book,  which  he  did  not  write  with 
his  own  handy  but  which  he  examined  from  time  to  time  shortly  after  the 
events  recorded.  Burrough  v.  Martin,  2  Camp.  112.  Wliere  a  witness,  on 
seeing  his  initials  affixed  to  an  entry  of  payment,  said,  "  I  have  no  recollec- 
tion that  I  received  the  money  ;  I  know  nothing  but  by  the  book,  but  seeing 
my  initials,  I  have  no  doubt  tnat  I  received  the  money ;"  this  was  held  suffi- 
cient evidence.  Maugham  v.  Hvhbard,  ante,  p.  166  ;  R.  v.  S.  Martinis,  2  Ad. 
&  £.  210.  A  printed  form  of  lease,  read  over  to  a  tenant  as  the  terms  of 
his  tenancy,  but  not  signed  according  to  Statute  of  Frauds,  may  be  used  to 
refresh  the  memory  of  the  witness  who  read  it  to  him.  Bolton,  Ld,,  v. 
Tomlin,  5  Ad.  &  E.  856.  If  the  witness  be  blind,  the  paper  or  memoran- 
dum may  be  read  over  to  him  in  court  Gatt  v.  Howard,  3  Stark.  4.  A 
witness  was  permitted  to  refresh  his  memory  from  a  deposition  made  and 
signed  b^  him,  shortly  after  the  fact  to  be  proved,  on  examination  before 
commissioners  of  bankrupts.  Smith  v.  Morgan,  2  M.  &  Rob.  257.  In  this 
case,  Tindal,  C.  J.,  permitted  it  to  be  only  so  far  used  as  to  refresh  the 
memory  of  the  witness  as  to  the  date  of  a  single  transaction,  on  the  authority 
of  Vaughany,  Martin,  1  £sp.  440  ;  but  it  is  observable  that  in  Vaughan  v. 
Martin,  the  whole  account  ot  the  act  of  bankruptcy  seems  to  have  been  read 
to  the  witness,  a  very  aged  person,  who  was  then  asked  "whether  the 
matters  there  stated  were  true  i "  Such  an  examination  was  also  allowed  to 
be  used  by  a  witness  in  like  manner  by  Pollock,  C.  B.,  in  J^ood  v.  Cooper, 

1  Car.  &  K.  645.  The  examination  in  both  cases  was  taken  recently  after 
the  facts,  and  this  seems  essential  to  the  use  of  any  memorandum  or  paper 
for  refreshing  memory.     WliitfieldY,  Aland,  2  Car.  &  K.  1015. 

RiglU  to  ijispect  memorandum.]  Where  the  witness  gives  his  evidence 
after  having  referred  to  a  book  or  other  document,  it  must  be  produced  ; 
Howard  v.  Canfidd^  5  DowL  417  ;  Beech  v.  Jones,  5  C.  B.  6.96 ;  and  the 
counsel  on  the  other  side  has  a  right  to  inspect  it,  without  being  bound  to 
read  it  in  evidence  ;  Sinclair  v.  Stewman,  1  C,  &  P.  582 ;  R.  v.  Ramsden, 

2  C.  &  P.  603.  He  may  cross-examine  upon  the  entries  referred  to  by 
the  witness,  without  maldng  the  book  evidence  per  se  for  the  party  who 
produces  the  witness  ;  but  if  he  cross-examines  as  to  other  entries  in  the 
same  book,  he  makes  them  part  of  his  own  evidence.  Gregory  v.  Tavemor, 
6  C.  &  P.  281,  wr  Gumey,  B.;  IFhitfield  v.  Aland,  2  Car.  &  K.  1015, 
Wilde,  C.  J.  Where  a  paper  is  put  into  a  witness's  h^d  only  to  prove  the 
handwriting,  and  not  to  I'efresn  his  memory,  the  opposite  party  is  not 
entitled  to  see  it  Sinclair  v.  Stevenwn,  supra;  see  further  j^ost,  p.  170. 
And  where  the  question  founded  on  a  document  handed  to  witness  to 
refresh  his  memory  wholly  fails  in  its  object,  it  has  been  considered  that 
the  opposite  party  is  not  entitled  to  inspection.  R,  v.  Dunconibe,  8  C.  &  P. 
369.  The  reason  for  permitting  adverse  inspection  seems  to  be  to  check 
the  use  of  improper  documents  ; — to  secure  the  benefit  of  the  witness's 
recollection  as  to  the  whole  focts  ; — and  to  compare  his  oral  testimony  with 
the  written  statement  If  it  fails  to  refresh  his  memory,  or  is  not  used  for 
that  purpose,  the  right  of  inspection  fails. 

Cross-examinatvm.'j  Upon  cross-examination,  coimsel  may  lead  a  witness 
so  as  to  bring  him  directly  to  the  point  in  his  answer ;  but  he  cannot,  if  the 
witness  shows  an  obvious  leaning  in  his  favour,  go  the  length  of  patting 
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into  the  witness's  mouth  the  very  words  which  he  is  to  echo  back  again. 
Hardifs  case,  24  How.  St.  Tr.  755.  Indeed,  in  such  a  case,  the  usual 
latitude  of  cross-examination  would  perhaps  not  be  allowed.  It  is  not 
allowable  for  counsel,  on  cross-examination,  to  mislead  the  witness  by 
aijsuming  facts  to  be  evidence  which  have  not  been  proved,  or  to  try  to 
entrap  mm  by  misstatement.  See  cases  before  Abbott,  C.  J.,  Hill  v.  Coomhey 
Exeter  Sp.  Ass.,  1818;  Handieyy,  Wardy  Lancaster  Sp.  Ass.  1818  (^. 
1819),  cited  in  Stark.  Ev.,  4th  ed.  197  («).  This  is  sometimes  attempted  in 
practice  by  handing  wrong  papers  to  a  witness,  in  order  to  test  his  judg- 
ment in  the  proof  of  handwriting.  It  is  not  competent  to  coimsel  to 
question  a  witness  concerning  a  fact  irrelevant  to  the  matter  in  issue  for  the 
meie  pui|)ose  of  discrediting  him  by  calling  other  witnesses  to  disprove 
what  he  says  ;  Spenceley  v.  De  Willotty  7  East,  109  ;  and  should  the  witness 
answer  sucn  a  question,  evidence  cannot  be  given  to  contradict ;  Harris  v. 
Tippetty  2  Camp.  637  ;  or  to  confirm  his  evidence.  Tolman  v.  Johnstone,  2 
F.  &  F.  66.     See  further,  post,  pp.  171, 172. 

By  Rules,  1883,  0.  xxxvi,  r.  38^  **  The  judge  may  in  all  cases  dis- 
allow any  questions  put  in  cross-examination  of  any  party  or  oth^fi* 
witness  whicn  may  appear  to  him  to  be  vexatious  and  not  relevant  to  any 
matter  proper  to  be  inquired  into  in  the  cause  or  matter."  It  would 
seem,  however,  that  this  rule  is  either  in  accordance  with  the  common 
law  rule,  or  is  uUra  vires  as  infringing  J.  Act,  1875,  s.  20,  ante,  p.  143. 

In  consequence  of  the  general  rule  that  the  contents  ol  a  written 
document  ought  to  be  prove<l  by  the  production  of  it,  and  not  by  oral 
testimony,  it  was  held  in  Th^  Queeii^s  case,  2  B.  &  B.  287,  et  seq,  tibat  it 
was  not  competent  to  ask  a  witness,  even  on  cross-examination,  respecting 
a  statement  formerly  made  by  him  in  ^iTiting  without  showing  to  him  the 
uniting  referred  to,  and  putting  it  in  evidence  as  part  of  the  case  of  the 
cross-examining  party  either  immediately  or  in  the  ordinary  course  of 
the  cause  ;  and  tnis  opinion  of  the  judges  has  been  since  constantly  acted 
upon,  whether  the  question  be  put  merely  to  discredit  the  witness  by 
contradicting  him,  or  as  conducive  to  proof  of  the  matter  in  issue. 
Macdonnell  v.  Evans,  11  C.  B.  930  ;  21  L.  J.,  C.  P.  141. 

It  seems,  however,  that  when  the  statement  in  writing  is  an  affidavit  or 
deposition  filed  in  some  court,  the  rule  in  The  Qtteen^s  case^  supra,  is  satisfied 
by  the  production  of  an  examined  or  office  copy  at  the  trial,  for  in  many 
cases,  witnesses  have  been  allowed  to  be  cross-examined  on  examined  or 
office  copies  of  their  previous  depositions,  and  such  copies  have  been  allowed 
to  be  used  to  contradict  them.  Thus,  on  an  issue  out  of  Chancery,  an 
examined  copy  of  the  deposition  of  one  of  the  witnesses  was  allowed  to  be 
read  for  the  purpose  of  contradicting  the  evidence  of  the  same  witness  on  the 
trial  of  the  issue.  Highjield  v.  Peake,  M.  &  M.  109 ;  Bumand  v.  Nerot,  1 
C.  &  P.  578.  So  an  examined  copy  of  an  answer,  made  by  a  defendant  in 
Chancery,  was  admitted  to  contradict  the  evidence  given  by  him  in  a 
subsequent  action.  Ewer  v.  Ambrose,  4  B.  &  C.  25.  So  an  attested  copy 
of  an  affidavit,  made  by  the  witness  and  filed  in  anoUier  cause,  was  held 
sufficient  to  contradict  him,  on  proof  being  given  of  his  identity.  Garvin 
v.  Carroll,  10  Ir.  L.  R.  323  ;  and  in  Davies  v.  Davies,  9  C.  &  P.  252, 
Gumey,  B.,  allowed  a  witness  to  be  cross-examined  on  an  office  copy  of  his 
affidavit  filed  in  the  cause,  a  judge's  order  ha\ing,'  under  the  old  practice, 
been  obtained  to  admit  it.  As  to  the  use  of  an  office  copy,  now  see  Rules, 
1883,  0.  xxxvii.  r.  4,  and  observations  thereon,  ante,  p.  92. 

The  only  case  which  is  cited  in  support  of  the  proposition  that  the 
original  must  be  shown  to  the  witness  is  that  of  Bastard  v.  Smith,  10  Ad. 
&  E.  213,  214,  in  which  Tindal,  C.  J.,  is  said,  at  Nisi  Prius,  not  to  have 
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permitted  a  witness  to  be  cross-examined  as  to  the  contents  of  his  former 
deposition,  without  first  refreshing  his  memory  with  the  original ;  as, 
however,  the  original  was  in  court,  it  seems  clear  that  no  attempt  was  made 
to  use  an  office  copy,  and  all  that  appears  from  the  report  of  the  case  on 
the  motion  is,  that  the  court  would  not  interfere  with  the  master's  allow- 
ance of  the  costs  of  brining  down  the  original  deposition.  This  case  can 
therefore  hardly  be  considered  as  overruling  the  nimierous  cases  that  have 
been  above  cited  where  the  contrary  rule  was  followed. 

In  Hmman  v.  Lester,  12  C.  B.,  N.  S.  781 ;  31  L.  J.,  C.  P.  366,  it  was  held 
by  Willes  and  Keating,  JJ.,  diss.  Byles,  J.,  that  a  plaintifi'  could  be  asked, 
on  cross-examination,  in  order  to  test  his  credit,  as  to  proceedings  taken 
against  him  in  the  County  Court,  without  producing  the  recoru  of  the 
court ;  at  the  trial,  Pollock,  C.  B.,  had  admitted  the  question  on  the  broad 
ground  that  the  contents  of  a  written  document  might  be  proved  by  the 
admission  of  a  party  to  the  cause,  whether  in  or  out  of  the  witness-box  ;  he 
did  not,  however,  hold  that  the  witness  was  compelled  to  answer  the 
(luestion;  and  the  court  said  he  could  not  be  so  compelled.  In  Macdoniiell  v. 
EranSy  ante,  p.  168,  Cresswell,  J.,  said  that  a  witness  could  not  be  asked  on 
cross-examination,  in  order  to  test  his  credit,  whether  he  had  been  con- 
victed of  a  crime,  as  that  would  appear  by  the  record.  This  was  denied  by 
Willes  and  Keating,  J  J.,  in  Henman  v.  Lester,  supra  ;  contra,  Byles,  J. 

By  the  C.  L.  P.  Act,  1854  s.  24,  *'  a  witness  may  be  cross-examined  as  to 
previous  statements  made  oy  him  in  writing,  or  reduced  into  writing, 
relative  to  the  subject-matter  of  the  cause,  without  such  writing  being 
shown  to  him ;  but  if  it  is  intended  to  contradict  such  witness  by  the 
writing,  his  attention  must,  before  such  contradictory  proof  can  be  given, 
be  called  to  those  paits  of  the  writing  which  are  to  be  used  for  the  purpose 
of  so  contradicting  him  :  provided  aRvays,  that  it  shall  be  competent  for 
the  judge,  at  any  time  during  the  trial,  to  requii'e  the  production  of  the 
writing  for  his  inspection,  and  he  may  thereupon  make  such  use  of  it  for 
the  purposes  of  the  trial  as  he  shall  think  tit."  The  effect  is  this.  The 
witness,  in  the  first  instance,  may  be  asked,  whether  he  has  made  such  and 
such  a  statement,  without  its  being  shown  to  him.  Sladden  v.  Sergeant,  1 
F.  &  F.  322,  cor.  Willes,  J.  If  he  denies  that  he  has  made  it,  the  opposite 
party  cannot  put  in  the  statement,  without  first  calling  his  attention  to  it 
(showing  it,  or  at  least  readins  it  to  him),  and  to  any  parts  of  it  relied 
upon  as  a  contradiction.  If  the  witness,  instead  of  denying  that  he  has 
miade  the  statement,  admits  it,  although  tiie  object  of  the  cross-examining 
counsel  has  been  attained,  it  maybe  very  important  for  the  party  calling 
the  witness  to  have  the  whole  statement,  which  may  not  be  in  his  pos- 
session, before  the  court  and  jury.  If  he  is  aware  of  the  contents,  he 
will,  it  would  seem,  in  such  case,  be  at  liberty  to  re-examine  the  witness, 
as  to  the  residue  of  the  statement,  without  its  being  produced,  on  the 
general  rule  that  if  part  of  anj^  connected  conversation  or  statement  be 
given,  the  whole  may  oe  used  {mde  post,  p.  174)  ;  or  he  may  ask  the  judge, 
under  the  latter  part  of  the  section,  to  require  the  production  of  the  writing, 
for  the  last  provision  of  the  above  section  was  probably  introduced  for  the 
purpose  of  guarding  against  an  unfair  use  of  the  power  of  cross-examining 
upon  a  document  which  either  has  no  existence  in  fact,  or  may  have  1)een 
only  partially  brought  before  the  jury  and  imperfectly  imderstood.  This 
provision  would  seem,  however,  not  intended  in  any  way  to  narrow  the 
old  practice  (vide  ante,  p.  168)  as  to  the  production  of  original  documents 
filed  in  court,  and  would  be  substantially  satisfied  by  the  production  of  any 
copy  on  which  a  witness  previously  to  this  enactment  could  have  been 
cross-examined.    See  2  Taylor  on  Evidence,  §  1303. 


170  £xam{natt<m  of  Witnesses, 

We  have  seen,  svh  tit,  Admissionsy  ante,  p.  75,  that  if  a  conversatioii  be 
given  in  evidence  to  prove  an  admiBsion,  the  whole  of  it  must  generally  be 
laid  before  the  jury,  and  this  if  omitted  may  be  got  out  by  cross-examination, 
subject,  however,  to  the  limitation  laid  down  hereafter  under  the  head  of 
Be-examination,  post,  p.  174  ;  1  Taylor,  Evidence,  §  655.  So  if  any  letter, 
written  statement,  or  single  document  be  given  in  evidence)  the  opposite 
party  may  insist  on  having  the  whole  read  and  given  in  evidence  as  part  of 
the  case  of  the  party  adducing  such  evidence.  But  this  rule  will  not 
generally  justify  a  party  in  insisting  that  separate  letters  or  documents,  or 
even  distmct  and  separate  parts  or  entries  in  one  entire  collection  of 
documents,  as  letter-books,  court-rolls,  &c.,  shall  all  be  put  in  evidence  by 
the  party  producing  and  reading  any  one  of  them,  unless  they  are  on  the 
face  of  them  connected  with  the  one  alreadv  in  evidence ;  and  this  seems  to 
be  the  rule  whether  the  documents  be  of  a  public  or  a  private  nature. 
Where  any  such  separate  entries  or  distinct  parts  are  favourable  to  the 
opposite  party,  he  must  put  them  in  evidence  as  x^^^  ^^  ^  ^^^^  <^<^^b^ 
Tlius,  though  the  defendant  is  entitled  to  have  the  whole  of  a  particular 
entry^  in  an  account-book  read,  he  cannot  insist  upon  reading  distinct 
entries  in  different  parts  of  the  book  unconnected  with  the  one  read. 
CcUt  v.  Howardy  3  Stark.  6.  See  also  Remmie  v.  Hall,  Manning's  N.  P. 
Index,  376.  Where  the  plaintiff  called  for  the  production  of  d^endant's 
letter-book,  and  read  letters  of  the  defendant  m)m  it,  the  defendant  was 
not  therefore  permitted  to  read  from  it  on  his  own  behalf,  otlier  letters  not 
referred  to  in  the  letters  reml  by  the  plaintiff.  Sturge  y.  Buchanan,  10  Ad. 
&  £.  598.  And  where  a  book  of  bankruptcy  proceedings  was  put  in  to 
prove  certain  depositions  for  the  plaintiff,  the  defendant's  counsel  was  not 
allowed  to  use  other  parts  of  the  book  to  refresh  the  memory  of  a  witness, 
unless  he  put  it  in  as  part  of  his  own  evidence.  Whitfield  v.  Aland,  2  Car. 
&  K.  1015,  per  Wilde,  C.  J.  ;  Gregory  v.  Tavemor,  6  C.  &  P.  281,  'per  Gumey, 
B.  But  the  plaintiff  cannot  read  the  examination  of  a  defendant  by  com- 
mlBsioners  of  oankrupt  taken  on  one  day  without  also  reading  his  continued 
examination  on  another  day ;  Smith  v.  Biggs,  5  Sim.  391  ;  nor  the  cross- 
examination  of  defendant  without  his  examination  in  chief ;  S.  C. ;  nor  the 
examination  in  chief  without  the  cross-examination.  Goss  v.  Qv,inUmy  3  M. 
&  Gr.  825.  Where  an  answer  in  Chancery  by  a  witness  was  put  in  only 
to  prove  his  incompetency  on  the  grouna  of  interest,  the  adverse  party 
could  not  thereupon  read  the  whole  in  order  to  prove  the  issue.  B. 
N.  P.  238. 

When  a  document  is  put  into  the  hands  of  a  witness  under  cross- 
examination  mei'ely  to  prove  the  signature,  or  identity,  or  general  nature  of 
it,  the  opposite  party  is  not  entitled  to  immediate  inspection  of  it,  except 
sufficiently  to  enable  him  to  re-examine  about  the  writing,  and  also  to  identify 
the  document  in  case  it  should  afterwards  be  put  in  evidence  ;  he  may  not 
read  the  document  through,  or  comment  upon  its  contents  until  it  is  put  in 
on  the  other  side,  nor  does  it  till  then  become  evidence  in  the  cause  ;  but 
if  any  Question  be  put  as  to  its  contents,  or  any  further  question  be  founded 
on  it,  there  will  be  a  right  to  inspect  it.  Senih,  Cope  v.  Tluimes  Haven  Dock, 
2  Car.  &  K.  757  ;  Collver  v.  Nokes,  Id,  1012  ;  Peck  v.  Peck,  21  L.  T.,  N.  S. 
670 ;  H.  T.  1870,  C.  P.  See  2  Taylor,  Evidence,  §  1307.  And,  in  general, 
mere  proof  of  handwriting  by  a  witness,  whether  on  examination  m  chief 
or  cross-examination,  does  not  oblige  the  party  to  put  it  in  evidence  or 
entitle  his  opponent  to  use  it  as  evidence,  althougii  its  absence  may,  of 
course,  be  legitimate  ground  of  comment  oy  him.  But  the  handwriting 
may  of  course  be  disputed  if  afterwards  put  in.     Vide  ante,  p.  167. 

A  witness  may  be  cross-examined  as  to  his  having  omitted  to  mention  a 
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fact  on  a  former  examinatioii,  thouj^li  that  examination  was  in  writing  and 
not  produced.  RicUey  v.  Cryde,  1  M.  &  Rob.  197.  As  to  discrediting  wit- 
nesses on  cross-examination,  vide  infra. 

As  to  cross-examination  of  deponent  where  evidence  is  given  by  affidavit, 
videpostf  p.  176. 

where  a  witness  is  brought  into  court  merely  for  the  purpose  of  producing 
■a  written  instrument,  which  is  to  be  proved  by  anotner  witness,  he  need 
not  be  sworn  ;  Perry  v.  Gibson^  1  Ad.  &  £.  48 ;  and,  uidess  sworn,  the  other 
party  will  not  be  entitled  to  cross-examine  him.  And  where  a  person 
•called  to  produce  a  document  was  sworn  by  mistake  and  was  asked  a 
question  which  he  did  not  answer,  it  was  held  that  the  opposite  party  was 
not  entitled  to  cross-examine  him.  Rusk  v.  Smith,  1  C.  M.  &  R.  94.  So, 
if  a  wrong  witness  is  called  in  consequence  of  a  mistake  in  his  name,  and  is 
dismissed  on  the  discovery  of  the  mistake,  the  other  side  has  no  right  to 
cross-examine  him.  Clifford  v.  HurUer.,  3  C.  &  P.  16.  So,  if  he  is  called  by 
error  of  the  counsel  and  actually  sworn,  yet  if  dismissed  before  examina- 
tion, he  is  not  liable  to  be  cross-examined.  JVood  v.  Maddnsoii,  2  M.  & 
Kob.  273.^ 

Contradicting  opponent's  witness.]  In  order  to  impeach  the  credit  of  a 
witness,  evidence  may  be  given  of  statements  made  by  him  at  variance 
with  his  testimony  on  the  trial ;  but  to  lay  a  foundation  for  the  evidence 
of  such  contradictory  declaration  or  conversation,  the  witness  must  be  asked, 
on  cross-examination,  whether  he  has  made  such  declaration  or  held  such 
conversation.  The  Qv^en^s  ccue,  2  B.  &  B.  301.  Before  he  can  be  contra- 
dicted he  must  be  asked  as  to  the  time,  place  and  person  involved  in  the 
supposed  contradiction.  It  is  not  enough  to  ask  him  the  general  question 
whether  he  has  ever  said  so-and-so.  Per  Tindal,  C.  J.,  ATigtia  v,  SmiiJi^  M. 
&  M.  474.  Where  the  witness  merely  says  tJutt  he  does  not  recollect  making 
the  statement,  the  practice  was  not  uniiorm  as  to  whether  the  statement 
might  be  proved  by  the  cross-examining  party. 

But  the  point  is  now  settled ;  for  the  C.  L.  P.  Act,  1854,  s.  23,  provides 
that,  ^'  if  a  witness  upon  cross-examination  as  to  a  former  statement  made 
by  him  relative  to  the  subject-matter  of  the  cause,  and  inconsistent  with 
his  present  testimony,  does  not  distinctly  admit  that  he  has  made  such 
statement,  proof  may  be  ^ven  that  he  did  in  fact  make  it ;  but  before  such 
proof  can  be  given,  the  circumstances  of  the  supposed  statement,  sufficient 
to  designate  the  particular  occasion,  must  be  mentioned  to  the  witness,  and 
he  must  be  asked  whether  or  not  he  has  made  such  statement."  See  Ryberg 
V.  Ryberg,  32  L.  J.,  P.  M.  &  A.  112,  cited  a?i/€,  p.  165. 

Where  the  object  in  proving  the  statements  of  a  witness  is  not  merely  to 
contradict  him,  but  to  impeach  his  moral  chamcter  by  proof  of  loose  and 
imbecoming  language,  the  evidence  seems  admissible  without  previous 
inquiry  of  bimself.  Carpenter  v.  Wall,  11  Ad.  &  E.  803.  Where  a  docu- 
ment is  offered  in  evidence  to  contradict  the  statement  of  a  witness  tis  to  a 
material  fact  denied  by  him,  it  is  admissible  though  it  also  tends  to  prove 
the  issue  in  the  cause  for  which  purpose  alone  it  would  have  been  inaumis- 
eible.  Wats<m  v.  Little,  5  H.  &  N.  472  ;  29  L.  J.,  Ex.  267. 
.  It  has  been  doubted  whether  to  corroborate  the  testimony  of  the  witness 
whose  credit  has  been  impeached,  evidence  contra  is  admissible  that  the 
witness  affirmed  the  same  tiling  before,  on  other  occasions  ;  Gilb.  Ev.  150  ; 
B.  N.  P.  294 ;  Lutterell  v.  ReyneU,  1  Mod.  283  ;  but  the  better  opinion  is 
that  such  evidence  is  generaUy  inadmissible.  R.  v.  Parker,  3  Doug,  242. 
Ace.  per  Ld.  Redesdale  in  Berkeley  Peerage  case,  as  cited  in  2  Phill.  Ev.,  lOth 
ed.  523.    It  has  been  observed,  however,  that  the  rule  is  subject  to  this 
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exception,  that  where  counsel  on  the  other  side  impute  a  design  to  mis- 
represent, from  some  motive  of  interest  or  friendship,  it  may,  in  order  to 
repel  such  an  imputation,  he  proper  to  show  that  the  witness  made  a  similar 
statement  at  a  time  when  uie  supposed  motive  did  not  exist,  or  when 
motives  of  interest  would  have  prompted  him  to  make  a  different  statement 
of  the  facts.  2  Phill.  Ev.,  Ibid,  "If  a  witness  speak  to  facts  negativing 
the  existence  of  a  contract,  and  insinuations  are  thrown  out  that  he  has  a 
near  connection  with  the  party  on  whose  behalf  he  appears ;  or  that  a 
change  of  circumstances  has  excited  an  inducement  to  recede  from  a  delibe- 
rate engagement,  the  proof  by  unsuspicious  testimony  that  a  similar  account 
was  given  when  the  contract  alleged  had  every  prospect  of  advantage, 
removes  the  imputation  residting  from  the  opposite  circumstances."  Notes 
to  Pothier  on  Oblig.,  by  Sir  W.  D.  Evans,  vol.  2,  p.  251. 

An  opponent's  witness  may  be  contradicted  on  all  points  material  to  the* 
issue  ;  but  he  cannot  be  contradicted  upon  any  point  not  material  to  the' 
issue,  with  a  view  of  showing  that  his  evidence,  generally,  is  not  worthy  of 
credit.  The  case  of  Palmtr  v.  Trower,  8  Exch.  247,  is  a  strong  illustration 
of  the  rule.  There  the  plaintiff  sued  the  executor  of  A.  on  a  joint  and 
several  note  of  A.  and  B. ;  the  defence  being  that  the  note  was  foi'ged  by  the 
plaintiff :  the  defendant  being  called  as  a  witness  denied,  on  cross-examina- 
tion, that  he  had  ever  heard  B.  admit  that  he  had  signed  the  note  ;  it  was 
held,  that  the  plaintiff  could  not  call  a  witness  to  prove  that  B.  had  made 
such  an  admission  in  the  defendant's  hearing.  It  should  seem  that  if  the 
admission  of  B.  had  been  in  A's  presence,  and  the  note  had  been  sued  upon' 
in  A.'s  lifetime  as  a  joint  note,  the  question  would  have  been  material  and 
I'elevant.  A  witness,  being  asked  on  cross-examination  whether  he  had 
not  said  that  a  bribe  had  been  offered  to  him  to  give  particular  evidence 
in  the  case,  denied  that  he  had  said  so :  it  was  held,  that  no  evidence 
could  be  adduced  to  show  that  he  did  say  so.  Att-Gen,  v.  Hitchcock,  1 
Exch.  91.  The  rule  seems  to  be,  that  if  the  witness's  answer  to  a  question 
would,  if  truly  made,  tend  to  qualify,  or  contradict,  or  discredit  some  other 
relevant  part  of  his  testimony,  then  other  evidence  may  be  received  to  con- 
tradict him  ;  and  a  fact  may  be  considered  as  "  relevant,"  though  not  part 
of  the  transaction  in  issue,  if  the  truth  or  falsehood  of  it  may  fairly  influence 
the  belief  of  the  jury  as  to  the  whole  case  ;  Semh.  MeOiuish  v.  Collier,  16  Q. 
B.  878 ;  19  L.  J.,  Q.  B.  493  ;  but  a  merely  irrelevant  inquiry  cannot  be 
allowed.  It  is  true  that  by  showing  the  levity  or  falsehood  of  a  witness 
even  on  irrelevant  matters,  his  testimony  would  in  some  degree  be  dis- 
credited, yet  the  expediency  of  confining  the  field  of  inquiry  at  Nisi  Prttw 
within  a  reasonable  compass  has  made  it  necessary  to  assign  a  limit  to  such 
collateral  issues.  Without  such  restraint  the  examination  of  each  witness 
might  give  rise  is  different  issues  remote  from  the  immediate  issue  on  the 
record,  which  the  parties  have  not  come  prepared  to  try,  and  by  which  both 
witnesses  and  parties  might  be  unfairly  prejudiced.  On  this  sort  of  evidence 
the  observations  of  the  court  in  Att-Geii,  v.  Hitchcock,  mma,  are  very 
instructive  and  important.  See  also  Hollingham  v.  Head,  4  C.^.,  N.  S.  388 ; 
27  L.  J.,  C.  P.  241,  cited  ante,  p.  76. 

Evidence  of  character,"^  We  have  seen  (ante,  p.  83)  that  in  actions  uncon- 
nected with  character,  evidence  of  the  character  of  the  parties  is  inadmissible^ 
as  irrelevant  to  the  issue.  As,  however,  the  veracity  of  the  witness  is  always 
a  iK)int  in  issue,  his  character  for  veracity  may  be  impugned  by  the  party 
interested  in  discrediting  him,  by  showing  that  he  is  unworthy  of  credit. 
If  a  ^atness's  character  lor  veracity  be  impeached,  witnesses  may  be  called 
in  support  of  it. 
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Although  evidence  is  admifisible  to  show  that  a  witness  bears  such  a 
character  and  reputation  that  he  is  unworthy  of  credit,  yet  it  is  not  allowed 
(with  the  exception  of  facts  which  go  to  prove  that  the  witness  is  not  an 
impartial  one,  vide  infra)  to  prove  particular  feusts  in  order  to  discredit  him. 
R,  V.  WaUon,  2  Stark.  152  ;  R.  v.  Layer,  14  How.  St.  Tr.  285.  The  ques- 
tion as  to  the  witness's  character  for  credibility  must  be  put  in  a  general 
form.  Mawton  v.  HarUink,  4  Esp.  102.  The  usual  form  of  the  question  is 
as  follows  : — "  From  your  knowledge  of  the  witness  do  you  believe  him  to 
be  a  person  whose  testimony  is  worwiy  of  credit  ?  '*  See  k.  v.  Rowton,  Leigh 
&  Cave,  C.  C.  520  ;  34  L.  J.,  M.  C.  57  ;  and  R.  v.  Brotim,  L.  K.,  1  C.  C.  70. 
And  although  a  witness's  answer  upon  a  collateral  fact  is  usually  con- 
clusive ;  12.  v.  Watson,  supra ;  yet  where  the  object  of  the  inquiry  is  to 
prove  that  the  witness  has  endeavoured  to  corrupt  another  to  give  false 
testimony  in  the  cause,  his  denial  of  the  fact  or  refusal  to  answer  ^dll  not 
prevent  the  party  from  proving  it  by  other  evidence.  The  Queen^s  case,  2  B. 
&  £.  311. 

But  this  can  only  be  done  by  the  opposite  party ;  the  person  calling  a 
witness,  having  once  put  him  forward  as  a  person  worthy  of  belief,  though 
he  may  contradict  him,  cannot  afterwards  discredit  him,  if  the  testimony  of 
the  witness  should  turn  out  unfavourable,  or  even  should  the  witness  assume 
a  position  of  hostility  towards  the  party  calling  him.  Ewer  v.  Arnhrose,  3 
B.  &  C.  749.  This  is  the  rule  at  common  law,  and  is  affirmed  by  the  C.  L. 
P.  Act,  1854,  s.  22,  ante,  p.  164. 

By  tiie  C.  L.  P.  Act,  1854,  s.  25,  "  a  witness  in  any  cause  may  be  ques- 
tioned as  to  whether  he  has  been  convicted  of  any  felony  or  misdemeanor, 
and,  upon  being  so  questioned,  if  he  either  denies  the  fact  or  refuses  to 
answer,  it  shall  be  lawful  for  the  opposite  party  to  prove  such  conviction  ;  and 
a  certificate  containing  the  substance  and  effect  only  (omitting  the  formal 
part)  of  the  indictment  and  conviction  for  such  offence,  purporting  to  be 
signed  by  the  clerk  of  the  court,  or  other  officer  having  the  custody  of  the 
records  of  the  court  where  the  offender  was  convicted,  or  by  the  deputy  of 
such  clerk  or  officer,  .  .  .  shall,  upon  proof  of  the  identity  of  the  person, 
be  sufficient  evidence  of  the  said  conviction,  without  proof  of  the  signature 
or  official  character  of  the  person  appearing  to  have  signed  the  same."  As 
to  the  signature  to  the  certificate,  see  R.  v.  Parsons,  L.  K.,  1  C.  C.  24. 

As  to  a  party  contradicting  his  own  witness,  see  ante,  p.  164.  As  to 
cross-examining  him,  see  ante,  p.  156. 

Evidence  that  a  witness  is  not  impartial.'^  What  has  been  said  as  to  not 
giving  evidence  of  particular  facts  merely  tor  the  purpose  of  impeaching  the 
credit  of  a  witness,  does  not  apply  where  the  facts  sought  to  be  proved  go 
to  show  that  the  witness  does  not  stand  indifferent  between  the  contending 
parties.  Best,  Evidence,  §  644.  Thus  in  R.  v.  Yewing,  2  Camp.  638,  the 
witness  was  asked  whether  he  had  not  said  that  he  would  be  avenged  upon 
the  prisoner,  and  would  soon  fix  him  in  gaol  This  he  denied,  and  Law- 
rence, J.,  allowed  him  to  be  contradicted.  So  also  it  may  be  proved  that  a 
witness  has  been  bribed ;  R.  v.  Langhorn,  7  How.  St.  Tr.  446  ;  or  that  he 
has  endeavoured  to  suborn  others  ;  R,  v.  Strafford,  Ld,,  Id.  400 ;  both  whicli 
cases  were  recognized  in  Att.^Oen.  v.  Hitchcock,  1  Exch.  93  ;  ante,  p.  172. 

Recalling  tntness,']  It  is  in  the  discretion  of  the  judge  whether  he  will 
permit  a  witness  to  be  recalled.  Adams  v.  Bankart,  1  C.  M.  &  R.  681  ; 
The  Queen's  case,  2  B.  &  B.  284 ;  Cattlin  v.  Barker,  5  C.  B.  201. 

Re-€xamination.]  A  re-examination,  wliich  is  allowed  only  for  the  pur- 
pose of  explaining  any  facta  which  may  come  out  on  cross-examination. 
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must  be  confined  to  the  subject-matter  of  the  cross-examination.  The  rule 
with  regard  to  re-examination  is  thus  laid  down  by  Abbott,  C.  J.,  in  The 
Qmen's  case,  2  B.  &  B.  297  :  "  I  think  the  counsel  has  a  right,  upon  re- 
examination, to  ask  all  questions  which  may  be  proper  to  draw  forth  an 
explanation  of  the  sense  and  meaning  of  the  expressions  used  by  the  witness 
on  cross-examination,  if  they  be  in  themselves  doubtful ;  and  also  of.  the 
motive  by  which  the  witness  was  induced  to  use  those  expressions  ;  but 
I  think  he  has  no  right  to  go  fiirther,  and  to  introduce  matter  new  in 
itself,  and  not  suited  to  the  purpose  of  explaining  either  the  expressions 
or  the  motives  of  the  witness T  distinguish  between  a  conversa- 
tion which  a  witness  may  have  had  with  a  party  to  the  suit,  whether 
criminal  or  civil,  and  a  conversation  with  a  third  person.  The  conversa- 
tions of  a  party  to  the  suit,  relative  to  the  subject-matter  of  the  suit,  are 
in  themselves  e\'idence  against  him  in  the  suit ;  and  if  a  counsel  chooses 
to  ask  a  witness  as  to  anything  which  may  have  been  said  by  an  adverse 
party,  the  counsel  for  that  party  has  a  right  to  lay  before  the  court  the 
whole  that  was  said  by  his  client  in  the  same  conversation,  not  only  so 
much  as  may  explain  or  qualify  the  matter  introduced  by  the  previous  ex- 
amination, but  even  matter  not  properly  connected  with  the  part  introduced 
upon  the  pre\'iou8  examination,  provided  only  that  it  relate  to  the  subject- 
matter  of  the  suit ;  because  it  would  not  Ije  just  to  take  part  of  a  con- 
versation as  evidence  against  a  party,  without  giAnng  to  the  party  at  the 
same  time  the  benefit  of  the  entire  residue  of  what  he  said  on  the  same 
occasion."  This  statement  of  the  rule  was,  however,  qualified  in  Prince  v. 
SamOy  7  Ad.  &  E.  627,  where  it  was  held  that  a  witness  of  the  plaintiff, 
cross-examined  as  to  assertions  of  the  plaintiff  in  a  particular  conversation, 
could  not  be  re-examined  as  to  other  unconnected  assertions  of  the  plaintiff 
in  the  same  conversation,  although  connected  with  the  subject  of  tne  suit 
In  that  case  the  other  part  of  the  conversation  was  attempted  to  be  shown 
for  the  plaintiff  in  owler  to  prove  plaintiff's  case  by  his  own  assertion  ; 
and  it  was  observed  by  the  court  tnat,  if  such  proof  were  admitted,  it 
ought  to  go  to  the  jury,  and  might  thus  obtain  a  verdict  for  the  plaintiff 
on  his  own  unsupported  assertion  out  of  the  court.  It  must  not  therefore 
\ye  assumed  that  cross-examination  on  part  of  a  conversation  necessarily  lets 
in  proof  of  the  whole  of  it. 

As  to  re-examination  of  a  witness  after  cross-examination  under  C.  L.  P. 
Act,  1854,  s.  24,  as  to  his  previous  statements  in  writing,  vide  ante,  p.  169. 

Where  a  witness  of  the  plaintiff  stated,  on  cross-examination,  facte  which 
were  not  strictly  evidence,  out  might  prejudice  the  plaintiff,  it  was  held  that, 
unless  thedefendant  applied  to  strike  tnemout  of  the  judge's  notes,  theplaintifT 
was  entitled  to  re-examine  upon  them.    Blewett  v.  Tregonning,  3  Ad.  &  £.  554. 

Evidence  in  reply.]  When  a  party  is  taken  by  surprise,  he  should  be 
allowed  to  produce  fresh  evidence  to  meet  the  case  against  him.  Bigiky  v. 
Dickinson^  4  Ch.  D.  24,  C.  A. 
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As  has  been  already  stated,  proofs  are  usually,  except  by  agreement  be- 
tween the  parties,  to  be  given  at  the  trial  bv  the  oral  evidence  of  witnesses, 
ante,  p.  143;  in  certain  cases,  however,  affiaavits  or  depositions  are  allowed 
to  1)e  substituted  for  such  oral  evidence. 

The  following  are  the  rules  relating  to  the  subject    By  Rules,  1883, 
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O.  xxrvii.,  r.  1,  **  The  court  or  a  judge  may  at  any  time,  for  sufficient 
reason,  order  that  any  particular  fact  or  tacts  may  be  proved  by  affidavit,  or 
that  the  affidavit  of  any  witness  may  be  read  at  tlie  hearing  or  trial  on  such 
conditions  as  the  court  or  judge  may  think  reasonable,  or  that  any  witness, 
whose  attendance  in  court  ought  for  some  sufficient  cause  to  be  dispensed 
with,  be  examined  by  interrogatories  or  otherwise  before  a  commissioner  or 
examiner  ;  provided  that  where  it  appears  to  the  court  or  judge  that  the 
other  party  oon^  fide  desires  the  production  of  a  witness  for  cross-exami- 
nation, and  that  such  witness  can  be  produced,  an  order  shall  not  be  made 
authorising  the  evidence  of  such  witness  to  be  given  by  affidavit."    By 
rule  3,  *'  An  order  to  read  evidence  taken  in  anouier  cause  or  matter  shall 
not  be  necessary,  but  such  evidence  may,  saving  all  just  exceptions,  be  read 
on  "  other  than  ex  parte  applications,''  upon  the  paity  desiring  to  use  such 
evidence  giving  two  days'  previous  notice  to  the  other  parties  of  his  inten- 
tion to  read  such  evidence.      Bjr  rule  4,  "  Office  copies  of  all  writs,  records, 
pleadings,  and  documents  filed  m  the  High  Court  of  Justice  shall  be  admis- 
sible  in  evidence  in  all  causes  and  matters^  and  between  all  persons  or  par- 
ties, to  the  same  extent  as  the  original  would  be  admissible. '    See  observa- 
tions on  this  rule  anUy  p.  92.   By  rule  5,  **  The  court  or  a  judge  may,  in  any 
cause  or  matter  where  it  shall  appear  necessary  for  the  purposes  of  justice, 
make  any  order  for  the  examination  upon  oath  before  the  court  or  judge  or 
any  officer  of  the  court,  or  any  other  person,  and  at  any  place,  of  any 
witness  or  person,  and  may  empower  an^  party  to  any  such  cause  or  matter 
to  give  such  deposition  in  evidence  therein  on  such  terms,  if  any,  as  the  court 
or  a  jud^e  m&j  direct.'*    Rule  6  provides  the  form  of  order  for  a  commission 
to  examine  witnesses,  and  of  the  writ  of  commission.     By  rule  16,  the 
depositions  authenticated  by  the  signature  of  the  examiner  are  to  be  trans- 
mitted by  him  to  the  central  office  and  there  filed.     By  rule  24,  *^  No 
affidavit  or  deposition  filed  or  made  before  issue  joined  in  any  cause  or 
matter  shall  without  special  leave  of  the  court  or  a  judge  be  received  at  the 
hearing  or  trial  thereot,  unless  within  one  month  after  issue  joined,  or  within 
such  longer  time  as  may  be  allowed  by  special  leave  of  the  court  or  a  judge, 
notice  in  writing  shall  have  been  given  oy  the  party  intending  to  use  the 
same  to  the  opposite  party  of  his  intention  in  that  behalf."    By  O.  xxxviii., 
r.  3,  "  Affidavits  shaU  be  confined  to  such  facts  as  the  witness  is  able  of  his 
own  knowled^  to  prove,  except  on  interlocutory  motions,  on  which  state- 
ments as  to  his  belief,  with  the  grounds  thereof,  may  be  admitted."     By 
rule  16,  "  No  affidavit  shall  be  sufficient  if  sworn  beK)re  the  solicitor  acting 
for  the  party  on  whose  behalf  the  affidavit  is  to  be  used,  or  before  any 
agent  or  correspondent  of  such  solicitor,  or  before  the  party  himself."    By 
rule   17,    "Anjr  affidavit    which  would   be   insufficient  if  sworn  before 
the  solicitor  himself  shall  be  insufficient  if  sworn  before  his   clerk   or 
partner." 
Affidavits  or  depositions  so  taken  will,  under  0.  xxxviL,r.  4,  supra,  be  proved 
at  the  trial  by  production  of  office  copies  ;  see  also  Duncan  v.  Scott,  1  Camp. 
101  ;  Fleet  v.  Perrins,  L.  R.,  3  Q.  B.  536  ;   L.  R.,  4  Q.  B.  600,  Ex.  Ch.  ;  but 
the  order  so  to  take  evidence  must,  it  seems,  be  previously  proved ;  see  Bayley 
v.  Wylie,  6  Esp.  85,  post^  p.  176.  The  judge  cannot,  under  rule  1,  at  the  triaj^ 
order  an  affidavit  to  be  read,  when  the  opposite  party  &ond>!(2«  desires  the 
witness  to  be  produced  for  cross-examination.     Slackbum  Union  v.  Brooks^ 
7  Ch.  D.  68. 

By  Rules,  1883,  0.  xxxviii,  r.  25,  "  Within  14  davs  after  a  consent  for 
taking  evidence  by  affidavit  as  between  the  parties  has  been  given,  or  within 
such  time  as  the  parties  may  agree  upon  or  the  court  or  a  jud^e  may  allow, 
the  plaintiff  shall  file  his  affidavits  and  deliver  to  the  defendant  or  his 
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solicitor  a  list  thereof."  Rule  26  :  ''  Tlie  defendant  within  14  days  after 
delivery  of  such  list,  or  within  such  time  as  the  parties  may  asree  upon,  or 
the  court  or  a  judge  may  allow,  shall  file  his  affidavits  and  deliver  to  the 
plaintiff  or  his  solicitor  a  list  thereof."  Rule  27  :  "  Within  7  days  after  the 
expiration  of  the  last-mentioned  14  days,  or  such  other  time  as  aforesaid,  the 
plaintiff  shall  file  his  affidavits  in  reply,  which  affidavits  shall  be  confined 
to  matters  strictly  in  reply,  and  shall  deliver  to  the  defendant  or  his 
solicitor  a  list  thereof."  Rule  28  :  '^  When  the  evidence  is  taken  by  affidavit, 
any  party  desinnc  to  cross-examine  a  deponent  who  has  made  an  affidavit 
filed  on  behalf  of  the  opposite  party,  ma^  serve  upon  the  party  by  whom 
such  affidavit  haa  been  lued  a  notice  in  writing,  requiring  the  production  of 
the  deponent  for  cross-examination  at  the  trial,  such  notice  to  be  ser^'ed  at 
any  time  before  the  expiration  of  14  days  next  after  the  end  of  the  time 
allowed  for  filing  affidavits  in  reply,  or  wimin  such  time  as  in  any  case  the 
court  or  a  judge  may  specially  appoint ;  and  unless  such  deponent  is  pro- 
duced accordingly,  his  affidavit  shall  not  be  used  as  evidence  unless  by  the 
special  leave  of  the  court  or  a  judge." 

The  consent  under  rule  25  must  be  a  formal  consent  in  writing.  New 
JVestmintUr  Brewery  Co,  v.  Hannah,  1  Ch.  D.  278.  It  may  be  given  by  the 
guardian  ad  litem  of  an  infant.  KnxU€hJbuU,  v.  Fowle,  Id,  604.  The  plaintiff 
may  use  affidavits  in  reply  which  are  confirmatory  only  of  his  evidence  in 
chief!  notwithstanding  rule  27.     Peacock  v.  Harper,  7  Ch.  D.  649. 

Where  the  defendant's  evidence  is  given  by  affidavit,  supplemented  by  the 
oral  testimony  of  the  deponents,  the  plaintiff  is  not  entitled  to  cross- 
examine  those  deponents  whose  affidavits  had  not  been  read.  Massam  v. 
Thorlqfs  CiUtle  Food  Co.y  W.  N.  1879,  p.  181,  Malins,  V.-C.  As  to  the  power 
of  the  judge  to  order  a  trial  by  iivitnesses,  and  to  exclude  the  affidavits  filed, 
see  Lovell  v.  Wallis,  W.  N.  1883,  p.  231,  M.S.  Kay,  J. 

The  power  of  authorising  the  examination  of  witnesses  out  of  court 
was  formerly  given  to  the  courts  of  common  law  by  stat  1  Will.  4,  c.  22. 
These  provisions  of  the  statute  are  no  longer  in  force,  but  it  is  necessaiy 
shortly  to  state  them,  and  the  decisions  thereon,  as  they  may  afford  some  guide 
to  the  practice  imder  0.  xxxviL,  r.  5,  ante,  p.  175.  Sect.  4  empowered  a 
judge  to  order  any  witness  within  the  junsdiction  to  be  examined  orally 
before  an  officer  of  the  court  or  other  person  named  in  the  order,  or  to  order 
a  commission  to  issue  to  examine  in  places  out  of  the  jurisdiction ;  the 
same  or  a  subsequent  order  was  to  give  *'  directions  touching  the  time,  place, 
and  manner  of  such  examination."  Sects.  5,  et  sea.,  contained  provisions  for 
examination  of  witnesses  on  oath  and  for  the  production  of  documents.  By 
sect  10,  "  no  examination  or  deposition  to  be  taken  by  virtue  of  this  act 
shall  be  read  in  evidence  at  any  trial  without  the  consent  of  the  party 
against  whom  the  same  may  be  offered,  unless  it  shall  appear,  to  the  satis- 
faction of  the  judge,  that  the  examinant  or  deponent  is  oeyond  the  juris- 
diction of  the  coiirt,  or  dead,  or  unable,  from  i)ermanent  sickness  or  other 
permanent  infirmity,  to  attend  the  trial."    t 

Except  in  the  case  of  lost  commissions  of  ancient  date,  the  commission 
must  have  been  proved  at  the  trial,  in  order  to  make  the  examination 
e>'idence.  Bayley  v.  Wylie,  6  Esp.  85  ;  Uoice  v.  BrenUm,  8  B.  &  C.  765. 
And  on  the  same  principle  it  seems  that  where  the  examination  is  taken  by 
order,  tlie  order  should  be  produced,  though  the  certified  examinations 
themselves  require  no  proof,  being  made  evidence  by  the  8  &  9  Vict.  c. 
113,  8.  1,  ante,  p.  94,  and  may  be  proved  by  office  copies  under  0.  xxxvii., 
r.  4,  ante,  p.  175. 

The  inability  of  the  witness  to  attend  must  have  been  proved  by  a  witness 
who  knew  it  otherwise  than  by  hearsay.      Robinson  v.  Markis,  2  M.  &  Rob. 
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375,  The  court  would  not  interfere  with  the  discretion  of  the  judge  exer- 
cised under  this  section,  unless  he  had  been  misled  by  false  evidence. 
Beaufort,  Dk,  of  v.  Crawly,  L.  R.,  1  C.  P.  699.  It  appears  that  the  affidavit 
of  the  witness's  ordinary  medical  attendance  was  sufficient  evidence.  Ibid, 
"  Permanent  sickness/'  meant  such  as  to  preclude  the  hope  of  deponent 
attending  the  trial  within  a  reasonable  time.  Ibid.  Where  the  witness  had 
actually  sailed,  the  depositions  were  allowed  to  be  read,  though  the  vessel 
was,  at  the  time  of  trial,  driven  back  into  port  by  contrary  winds.  Fonsick 
V,  Agar,  6  £sp.  92.  It  was  held  not  sufficient  that  the  witness  was  a  seafar- 
ing man,  aud  that  he  lately  belonged  to  a  vessel  lying  at  a  certain  place, 
without  proving  some  effort  had  been  recently  made  to  procure  his 
attendance.    Falconer  v.  Hanson^  1  Camp.  172. 

Where  depositions  on  interrogatories  are  read  on  the  part  of  the  plaintiff, 
the  whole,  including  the  answers  to  the  cross-interrogatories,  must  be  read 
as  part  of  his  case.  Temperley  v.  Scott,  5  C.  &  P.  341.  The  answers  to 
illegal  questions  put  under  the  authority  of  a  commission,  might  be  objected 
to  and  struck  out  at  Nisi  Prius ;  but  not  by  the  party  who  put  the  question. 
Hutchinson  v.  Bernard,  2  M.  &  Rob.  1.  The  deposition  might  be  read,  though 
it  appeared  on  the  face  of  it  that  the  deponent  referred  to  papers  not  shown 
to  tne  commissioners.  Steinkeller  v.  Newton,  Id.  372.  So,  where  copies  of 
documents  and  oral  evidence  relating  to  their  contents  were  received  oy  the 
commissioners  without  objection  from  the  other  party  who  joined  in  the 
commission,  it  was  held  that  the  latter  could  not,  at  the  trial,  object  to  the 
non-production  of  the  originals.  Robinson  v.  Davies,  5  Q.  B.  D.  26.  Where 
the  commission  was  issued  irregularly,  or  the  execution  was  against  good 
faith,  yet  it  seems  the  judge  must  have  received  the  depositions  at  Nisi 
Prius,  if  there  was  due  notice  of  execution  to  the  other  side ;  though  the 
court  might,  under  such  circumstances,  set  aside  the  verdict  and  grant  a 
new  commission.  Steinkeller  v.  Newton,  as  reported  (variously)  in  1  Scott, 
N.  R.  148 ;  8  Dowl.  579,  and  9  C.  &  P.  313.  See  White  v.  Hallett,  28  L.  J., 
£x.  208,  where  it  seems  to  have  been  doubted  whether  notice  of  the  execution 
was  necessary,  if  there  was  notice  of  the  commission.  Where  the  commission 
directed  the  depositions  to  be  returned,  certified  copies  returned  were 
inadmissible.  Clay  v.  Stephenson,  7  Ad.  &  E.  185.  The  depositions  could 
not  be  read  if  the  order,  on  which  the  commission  issued,  did  not  pursue 
the  statute ;  thus,  if  it  omitted  to  name  a  place  of  examination,  though  one 
be  inserted  in  the  commission.  Grevillev.  Stub,  11  Q.  B.  997.  But  if  the 
order  was  not  produced  it  was  presumed  that  it  was  In  conformity  with  the 
commission.  S.  C.  And  the  omission  made  the  commission  irregular  only, 
and  not  void,  and  might  therefore  be  waived  by  the  conduct  of  parties ;  as 
by  acting  under  it,  or  using  the  documents  obtained  under  it  and  returned 
with  it.  Hawkins  v.  Baldwin,  16  Q.  B.  375 ;  20  L.  J.,  Q.  B.  198.  Where  the 
Older  obtained  a  clause  as  to  the  signature  of  the  depositions  which  was 
omitted  in  the  commission,  and  the  depositions  were  not  signed  in  this 
particular  way,  it  was  held  that  the  clause  was  merely  directory,  and  as  the 
commission  had  been  executed  in  conformity  with  the  statute,  '  as  to  the 
time,  place,  and  manner  of  ei^amination,''  the  depositions  were  receivable  in 
evidence ;  Hodges  v.  Cobb,  L.  R.,  2  Q.  B.  652 ;  and  it  appears  that  a  mere 
in'egidarity  in  the  execution  of  the  oommission  could  only  be  taken  advan- 
tage of  by  an  application  to  set  aside  the  depositions,  and  if  this  had  not 
been  done  they  were  admissible  in  evidence.  S.  C.  Grill  v.  General  Screw 
Collier  Co.,  L.  R.,  1  C.  P.  600.  The  commission  was  sufficient  though  the 
order  did  not  name  the  commissioners.  Nicol  v.  Alison,  11  Q.  B.  1006.  If 
the  order  and  commission  required  witnesses  to  be  examined  apart,  this  was 
presumed  to  have  been  done,  unless  the  contrary  appeared  by  the  depositions 
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returned.  Simmi  v.  Henderson,  Id.  1015.  Where  the  return  was  ordered 
to  be  mode  to  the  master's  office,  and  a  clerk  of  the  office  produced  a 
commission,  return,  and  examinations,  delivered  at  the  office,  by  an  unknown 
party,  and  it  was  proved  that  it  was  the  same  commission  that  issued,  and 
the  signatures  of  the  commissioners  to  the  return  were  identified,  this  was 
held  enough  to  make  the  examinations  admissible  without  proof  that  they 
were  the  identical  examinations  sent  forth  by  the  commissioners.  S.  C. 
Where  the  deponent  refers  in  his  deposition  to  a  former  deposition  of  his, 
thus : — ^'  I  hand  you  a  legalised  copy  of  a  deposition  D.  wnich  1  made  at 
the  English  consulate,  and  which  1  now  connrm,''  and  the  paper  D.  was 
annexed  and  purported  to  have  been  produced  to  the  witness,  yet  the  paper 
D.  was  held  inadmissible.  Alcock  v.  K  Exchatige  Assurance  Co.,  13  Q.  B. 
292.  As  to  the  jurisdiction  of  a  Court  in  India  to  examine  witnesses,  to 
which  Court  had  been  transferred  the  jurikliction  of  the  Court  to  which  the 
commission  was  directed,  see  Wilson  v.  Wilson,  9  P.  D.,  8  C.  A. 

As  to  the  use  in  evidence  of  depositions  taken  by  a  British  Consul  abroad, 
vide  post,  p.  191. 

As  to  proof  under  the  Bankers*  Books  Evidence  Act,  1879,  ss.  4,  5,  by- 
affidavit  that  a  book  is  a  banker's  book  and  verilication  of  a  copy  thereoi, 
vide  ante,  p.  116. 
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We  have  already  seen  in  what  manner  various  written  instruments  of  a 
public  or  private  nature  are  to  be  proved.  Ante,  pp.  91  et  seq.  Under  the 
present  head  will  be  collected  some  of  the  principal  cases  relating  to  the 
effect  and  authority  of  such  instruments  when  duly  proved,  and  the  cir- 
cumstances under  which  they  are  admissible  evidence  of  the  facts  which 
th^  purport  to  show. 

Where  a  document,  inadmissible  as  evidence,  has  been  in  part  read  at  the 
instance  of  counsel,  he  cannot  afterwards  object  to  the  admissibility  of  the 
whole  of  it.     Layboum  v.  Crisp,  4  M.  &  W.  320. 

Effect  of  Acts  of  Parliament. 

The  preamble  of  a  public  general  act  of  parliament,  reciting  the  existence 
of  certam  outrages,  is  evidence  to  prove  that  fact ;  because  in  judgment  of 
law,  every  subject  is  privy  to  the  making  of  it  R.  v.  Sutton,  4  M.  &  S.  532. 
But  it  seems  that  allegations  of  fact  in  a  public  statute  are  not  conclusive ; 
therefore  a  place,  named  as  a  borough  or  corporation  in  the  Municipal 
Reform  Act,  may  be  proved  not  to  be  one.  R.  v.  Greene,  6  Ad.  &  E.  648. 
Indeed,  recitals  in  a  private  act  are  not  conclusive  either  of  fact  or  law. 
R.  V.  Haiighton,  1  E.  &  B.  501 ;  22  L.  J.,  M.  C.  89.  And  a  private  statute, 
though  it  contains  a  clause  rec^uiring  it  to  be  judicially  noticed  as  a  public 
one,  is  not  evidence  at  all  a£;ain8t  strangers,  either  of  notice  or  of  any  of  the 
facts  i-ecited.  Ballard  v.  Way,  1  M.  &  W.  620 ;  Brett  V.  Beales,  M.  &  M.  421 . 
Taylor  v.  Parry,  1  M.  &  Gr.  604.  But  it  may  be  evidence  of  reputation 
respecting  a  franchise  as  between  lords  and  tenants  of  a  manor.  Carnarvon, 
El.  of,v.  VUUhois,  13  M.  &  W.  313.  In  Beaufort,  Dh  of,  v.  Smith,  4  Exch. 
450,  a  general  saving  in  certain  acts  of  the  plaintiffs  rights,  including  a  right 
of  toll  on  all  coal  exported  within  his  manor,  was  considered  to  be  inadmis- 
Bible  evidence  of  such  claim  in  favour  of  the  plaintiff.  It  is  observable  that 
in  both  the  last  cases,  the  rights  saved  were  of  a  public  nature ;  the  acts 
were  local  and  personal,  public  acts ;  and  the  savings  were  in  the  usual 
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form  in  Rnch  acts.  In  Carnarvon^  EL  of,  v.  Villebois,  ante,  p.  178,  the  act 
was  an  inclosnre  act,  to  which  the  lord  and  copyholders  were,  as  it  were, 

Parties,  and  the  claim  was  of  free- warren  over  copyholds.     In  Beaufort, 
)k.  of,  V.  Smith,  ante,  p.  178,  the  acts  were  liarl)our  and  canal  acts. 

Effect  of  ProclaiiuUions,  Gazette,  State  Papers,  dr. 

The  Kinc^  proclamation,  being  an  act  of  state  of  which  all  ou^ht  to  take 
notice  {per  Trthy,  C.  J.,  li^'ells  v.  iVUliams,  I  Ld.  Rayni.  283),  ifl  evidence 
to  prove  a  fact  of  u  public  nature  recited  in  it,  viz.,  that  certain  outrages 
had  been  committed  in  different  parts  of  certain  counties.  R.  v.  Sutton,  4 
M.  &  S.  532. 

The  Gazette  is  evidence  of  all  acts  of  state  published  therein ;  as  where 
it  states  that  certain  addresses  have  been  presented  to  the  King,  it  is 
evidence  to  prove  that  fact.  R,  v.  Holt,  5  T.  R.  436.  So  proclamations 
may  be  proved  by  production  of  the  Gazette.  Jbid.  443;  Att.-Gen.  v. 
Theakstone,  8  Price,  89 ;  and  see  the  Documentary  Evidence  Act,  1868,  ante, 
p.  100.  But  the  Gazette  is  not  evidence  (unless  made  ao  by  statute)  of 
matters  therein  contained  which  have  no  reference  to  acts  of  state,  as  a 
grant  hy  the  King  to  a  subject  of  a  tract  of  land  or  of  a  presentation ;  R,  v. 
l£oU,  5  T.  R.  443 :  or  of  the  appointment  of  an  officer  to  a  commission  in  the 
aimy;  Kirtoan  v.  Cockhum,  6  £sp.  233;  R,\\  Oardiier,  2  Camp.  613.  The 
statutory  effect  of  the  Gazette  has  been  much  extended  by  the  Documentary 
Evidence  Act,  1868  (31  &  32  Vict.  c.  37),  and  subsequent  statutes :  vidennte, 
p.  100,  et  sea, 

A  paper  from  the  Secretary  of  State's  office,  transmitted  by  the  British 
ambassador  at  a  foreign  court,  and  purporting  to  be  a  declaration  of  war  by 
the  government  of  that  country  against  anoUier  foreign  state,  i&  e\ddence 
of  the  precise  period  of  the  c^ )mmencement  of  that  war.    Thelluson  v.  Coding, 

4  Esp.  266.  The  existence  of  a  war  between  this  country  and  another 
requires  no  proof.  Fost  Cr.  L.  219 ;  R.  v.  De  Berenger,  3  M.  &  S.  67.  The 
articles  of  war,  printed  by  the  King's  printer,  are  evidence  of  such  articles ; 
R,  V.  Withers,  cited  5  T.  R.  446 ;  of  which,  it  seems,  the  court  will  take 
judicial  notice ;  per  Abbott,  C.  i,,  Bradley  v.  Artliur,  4  B.  &  C.  304 ;  vide  ante, 
p.  80.  By  the  Bankruptcy  Act,  1883,  k.  132,  the  Gazette  is  evidence,  in 
some  cases  conclusive,  of  certain  proceedings  in  bankruptcy  stated  therein, 
vide  post.  Fart  III.,  Actions  hy  Trustees  of  Bankrupts, 

Effect  of  Parliamentary  Journals, 

The  Journal  of  the  House  of  Lords,  containing  an  address  of  the  Lords 
to  the  King,  and  the  King's  answer,  in  w^hich  certain  differences  were  stated 
to  exist  between  the  Kings  of  England  an<l  Spiin,  woa  admitted  to  prove 
the  fact  of  such  differences.    R.  v.  Francklin,  17  How.  St.  Tr.  627 ;  R.  v.  Holt, 

5  T.  R.  446.  But  the  resolutions  of  either  House  of  Parliament  are  not 
evidence  of  extrinsic  facts  therein  stated  ;  thu3  the  resolution  of  the  House 
of  Commons,  stating  the  existence  of  the  Popish  Plot,  was  held  to  l)e  no 
evidence  of  that  fact.     0(Ues'  Case,  10  How.  St.  Tr.  1165, 1167. 

Effect  of  Judgments,  <£*c.,  as  Estoppels,  or  as  Evidence, 

Effect  of  Judgments  and  verdicts  in  the  superior  courts,  ^cith  regard  to  the 
parties.]  The  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon 
a  point  is,  as  a  plea,  a  bar,  and,  as  evidence,  conclusive  upon  the  same 
matter  between  the  same  parties;  but  it  is  also  a  general  principle  that  a 
transaction  between  two  parties  in  a  judicial  proceeding  ougnt  nqt  to 
bind  a  third ;  for  it  woiud  be  unjust  to  bind  any  person  who  could 

V  2 
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not  be  admitted  to  make  a  defence,  or  to  examine  witnesses,  or  to 
appeal  from  a  judgment  which  he  might  think  erroneous.  Therefore 
the  depositions  of  witnesses  in  another  caiise  in  proof  of  a  fact ;  the 
venlict  of  a  jury  finding  a  fact ;  and  the  judgment  of  the  court  on  facts  so 
found,  although  evidence  against  the  parties  and  all  claiming  under  them, 
are  not  in  general  to  be  used  to  the  prejudice  of  strangers.  Per  De  Grey, 
C.  J.,  Kingston's  (Ds,  of)  case,  20  How,  St.  Tr.  538.  The  language  of  the 
judges  on  the  first  proposition  enunciated  above,  has  been  thus  explained, 
viz.,  that  theL.  judgment  is  conclusive  (i.e.,  an  estoppel)  if  pleaded,  where 
there  is  an  opportunity  of  pleading  it ;  but  that  where  there  is  no  such 
opportunity,  tnen  it  is  conclusive  as  e^ddence ;  but  if  the  party  forbears  to 
rely  upon  an  estoppel  when  he  may  plead  it,  he  is  taken  to  waive  the 
estoppel,  and  to  leave  the  prior  judgment  as  evidence  only  for  the  jury. 
See  2  Smith's  L.  Cases,  note  on  Ds.  of  Kingston's  case.  And  this  view  [is 
confirmed  by  the  opinion  of  the  court  in  Freeman  v.  Cooke,  2  M.  &  W.  654 ; 
Litchfield  v.  Ready,  5  Exch.  939 ;  R,  v.  Blachnore,  2  Den.  C.  C.  419 ;  R.  v. 
HaugMon,  1  E,  &  B.  501 ;  22  L.  J.,  M.  C.  89.  See  fui-ther  as  to  the  effect  of 
a  judgment  as  an  estoppel,  or  as  evidence  only.  Oviram  v.  Moreiooody 
3  East.  366,  and  Vooght  v.  Winch,  2  B.  &  A.  662.  Where  the  actual  groimds 
of  the  judgment  can  be  clearly  discovered  from  the  judgment  itself,  it  is 
conclusive  as  to  the  groimds,  as  well  as  with  reference  to  the  actual  matter 
decided.    Alison's  case,  L.  R.  9  Ch.  1,  25. 

In  order  to  bind  a  party,  he  must  have  sued  or  been  sued  in  the  same 
character  in  both  suits.  Thus,  in  an  action  against  an  executor  suggesting 
a  devastavit,  he  is  estopped  by  a  prior  judgment  against  him  finding  assets. 
Jewsbury  v.  Mummery,  L.  R,  8  C.  P.  56 ;  Ex.  Ch.  See  further,  post,  Part  III. 
Acti4)ns  aaainst  executors.  But  in  an  action  by  an  executor  on  a  bond,  he 
will  not  be  estopped  by  a  judgment  in  an  action  brought  by  him  as  adminis> 
trator  on  the  same  bond,  but  he  may  show  the  letters  of  administration 
repealed.  Robinson's  case,  5  Hep.  32  b.  In  considering  the  effect  of 
judgments  the  court  will,  it  seems,  look  to  the  real,  and  not  only  to  the 
nomii^al  parties  to  the  suit  Thus  a  verdict  in  trespass  against  a  person 
who  justified  as  servant  of  J.  S.,  was  allowed  to  be  given  in  evidence  against 
the  (lefendant,  who  also  acted  under  J.  S.,  J.  S.  being  shown  to  be  the  real 
defendant  in  both  causes.  Kinnersley  v.  Orpe,  2  Doug.  517.  Where,  in  a 
replevin  suit  between  A.  and  the  bailiff  of  B.,  it  was  found  that  A.  wa& 
tenant  of  B.,  the  judgment  was  received  as  conclusive  evidence  against  A. 
of  his  tenancy  in  a  suit'  by  B.  against  A.  for  subsequent  rent.  Hancock 
V.  Welsh,  1  Stark.  347.  But  where  in  trespass,  q.  c.f.,  tlie  defendant  pleaded 
lib.  ten.  in  P.,  and  it  appeared  that  P.  had  sold  and  conveyed  to  plaintiff, 
and  afterwards  conveyed,  without  a  covenant  of  title,  to  defendant,  who 
had  mortgaged  to  P. :  it  was  held  that  P.  was  a  competent  witness  for  the 
defendant,  because  the  verdict  would  not  be  evidence  for  him  as  between 
him  and  the  plaintiff.  Simpson  v.  Pickering,  1  C.  M.  &  R.  527.  A  former 
judgment  in  ejectment  was  evidence  on  another  ejectment,  where  the  lessor 
of  tne  plaintiff  and  the  defendant  were  the  same.  Doe  d.  Strode  v.  Seaton^ 
2  C.  M.  &  R.  728.  In  ejectment  on  the  demise  of  a  mortgagee,  a  verdict 
and  recovery  in  a  former  ejectment  brought  by  the  defendant  against  the 
luortgagor  since  the  mortgage,  is  not  evidence  against  the  plaintiff.  Doe  d. 
Smith  V.  Webb^,  1  Ad.  &  E.  119. 

Where  a  party  could  not  have  been  prejudiced  by  a  verdict  if  it  had  gone 
against  him,  a  verdict  in  his  favour  in  a  former  action  will  not  be  available 
as  evidence  for  him,  even  against  one  who  was  a  party  to  it  Wenman 
V.  Madceznie,  5  E.  &  B.  447 ;  25  L.  J.,  Q.  B.  44.  As  to  an  action  for  damages 
being  a  bar  to  a  second  action  in  respect  of  the  same  matter,  vide  post, 
Action  for  Nuisance, — Defence, 
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Effect  of  judgments  and  verdicts  in  the  superior  courts  tcitJi,  regard  to  priviesJ] 
Privies  stand  in  the  same  situation  as  to  those  to  whom  they  are  privy. 
Thus,  a  privy  in  blood,  as  an  heir,  may  give  in  evidence  a  verdict  for,  and 
is  bound  by  a  verdict  against,  his  ancestor.  Lock  v.  Norbome,  3  Mod.  141 ; 
(hUram  v.  Morewood,  3  East,  346  ;  JFJiittakery.  Jackson,  2  H.  &  C.  926  ;  33 
L.  J.,  Ex.  181.  So,  of  privies  in  estate  :  therefore  if  there  be  several  remain- 
ders limited  b^  the  some  deed,  a  verdict  for  one  in  remainder  may 
be  given  in  evidence  for  one  next  in  remainder.  Pyke  v.  Grouchy  1  Ld. 
Raym.  730.  See  Doe  d.  Ld,  Teynham  v.  Tyler^  6  Bing.  390;  Doe  v.  Watts, 
Harlow,  12  Ad.  &  £.  42  (d).  But  a  verdict  against  tenant  for  life  or  years 
is  inadmissible  for  or  against  the  reversioner.  B.  N.  P.  232  ;  Bees  v.  JvattSy 
3  M,  &  W.  527  ;  see  Wenman  v.  Ma^ckenxie^  ante,  p.  180 ;  and  the  proposition 
to  the  contrary  in  Com.  Dig.  Testm.  (A.  5),  cannot  be  maintained.  A  verdict 
for  or  against  A.  is  admissible  against  a  party  claiming  under  A.  where  the 
claim  originated  since  the  verdict.  Serm,  per  Littledale,  J.,  in  Doe  d.  Foster 
V.  Derby,  EL  of,  I  Ad.  &  E.  790.  So,  a  verdict  against  one  defendant^  in 
case  for  a  nuiflance,  is  evidence  of  the  plaintiffs  right  in  a  second  action 
against  the  same  and  other  defendants,  if  the  latter  claim  under  the  first 
defendant.  Str^itt  v.  Bovingdon,  5  Esp.  58.  A.  and  B.  sued  defendant  for 
diverting  water  from  their  works ;  they  were  allowed  to  give  in  evidence  a 
former  recovery  by  A.  alone  against  the  same  defendant  for  a  similar  injunr, 
although  B.  had  been  a  witness  for  A.  in  the  first  action  ;  and  it  was  held 
that  the  possession  by  A.  and  B.  of  the  same  works  was  evidence  of  privity 
of  estate.  Blakemorey.  Glamorgan  Canal  Co,,  2  C.  M.  &  R.  133.  Privity  in 
law  is  suflScient ;  thus  a  verdict  against  an  intestate  or  testator  binds  his 
representatives.  R  v.  Hebden,  Andr.  389.  In  the  same  manner,  a  judg- 
ment against  the  schoolmaster  of  a'  hospital,  concerning  the  rights  of  his 
office,  is  evidence  against  his  successor.    Travis  v.  Chahner,  3  GwilL  1237. 

Effects  of  judgments  and  verdicts  in  the  superior  courts  mth  regard  to 
strangers.^  There  are  several  exceptions  to  the  general  rule  that  no  one 
shall  be  bound  or  prejudiced  by  judgments  to  which  he  is  not  V^rtj  or 
privy.  They  are  admissible  where  they  relate  to  public  matters.  Thus,  in 
the  case  of  customs  or  tolls,  verdicts,  whether  recent  or  ancient,  respecting 
the  same  custom  or  toll,  are  evidence  between  other  parties.  London,  City 
of,  V.  Clerks,  Carth.  181 ;  B.  N.  P.  233.  So  in  the  case  of  customary  com- 
moners, a  verdict  in  an  action*  for  or  against  one  is  evidence  for  or  against 
another  claiming  the  same  right.  Per  Ld.  Kenyon,  Reed  v.  Jackson,  1  East, 
367.  So  a  verdict  with  regard  to  a  public  ri^ht  of  way.  Id.  355.  And  it 
seems  that  in  all  cases  where  general  reputation  is  evidence,  a  verdict  upon 
the  right  claimed  will  also  be  evidence  even  as  between  strangers  to  the 
former  record.  Id. ;  so  also  where  judgment  went  by  default  for  want  of 
a  plea.  Neill  v.  Duke  of  Devonshire,  8  Ap.  Ca.  J  35,  D.  P.  See  further,  ante, 
pp.  47,  48.  And  a  verdict  may  be  evidence,  though  not  delivered 
according  to  modem  forms,  if  the  record  be  old.  Thus,  where  the  Bishop 
of  L.  was  presented  in  the  sheriff's  toum  for  not  repairing  a  bridge,  and  the 
pre8entraent,  being  removed  into  K.  B.  hj  certiorari,  was  tried  at  Nisi  Prius, 
20  Edw.  3,  the  jury  found  that  the  bidiop  was  not  liable  to  repair,  that  the 
bridge  was  built  by  alms  within  sixty  years,  and  that  they  knew  of  no  one 
liable  to  repair :  Held  that,  although  the  only  material  finding  was  the 
non-liability  of  the  then  defendant,  yet  it  was  not  to  be  assumed  that  the 
functions  of  the  jury  were  so  limited  tempore  Edw.  3  as  now,  and  that  the 
record  was  evidence  in  favour  of  the  defendant  (a  stranger  to  the  record), 
who  was  charged  with  a  prescriptive  liability  to  repair  ratione  tenurm ; 
especially  when  followed  by  a  grant  of  pontage  by  the  same  king,  reciting 
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tiuit  no  one  waa  bound  to  repair  the  bridge,  i?.  v.  Sutton,  8  Ad.  &  E.  516. 
A  judgment  in  favour  of  a  lord  of  a  manor  on  a  quo  warranto  for  usuiping  a 
franehise  is  eAidence  of  the  right  even  against  copyholders  of  inheritance. 
Carnarvon,  EL  of,  v.  Villehois,  13  M.  &  W.  313.  So,  allowances  in  eyre 
as  acainst  strangers.  Per  Parke,  B.,  ib.  The  record  of  a  former  action  of 
mdm,tatns  assumpsit  for  work  and  labour  by  an  officer,  coupled  with  oral  proof 
of  the  point  in  issue,  is  evidence  of  the  customary  rights  ot  a  public  corporate 
officer.  Layhoum  v.  Crisp,  4  M.  &  W.  320.  But  3ie  verdict  in  such  cases 
is  not  conclusive.  Biddulph  v.  AtJier,  2  Wils.  23.  And  a  prosecution  by 
the  Crown  for  usurping  tolls  resisted,  and  not  carried  onto  judgment,  is  not 
admissible  on  a  trial  of  the  same  right  Per  Tindal,  C.  J.,  Lancum  v.  Lovell, 
6  C.  &  P.  437. 

A  judgment  of  ouster  against  a  municipal  officer  is  ei-idence  inter  alios 
upon  issue  joined  in  a  quo  xcarranto  whether  he  was  such  officer  at  the  time 
of  defendant's  election.  R.  v.  Hebden,  2  Stra.  1109  ;  S.  C,  more  fully  in  2 
Selw.  N.  P.  13th  ed.  1136.  And  the  record  of  ouster  will  be  conclusive  if 
the  ouster  avoids  the  election  and  the  judgment  was  without  fraud.  R.  v. 
York,  Mayor  of,  5  T.  R  66,  72  ;  otherwise  not.  2  Selw.  vhi  supra  ;  R.  v. 
Grimes,  5  Burr.  2598.  Such  judgments  are  in  the  nature  of  judgments  in 
rem.     See  post,  pp.  183,  184. 

Where  a  judgment  is  produced  mei'ely  for  the  purpose  of  proving  the  fact 
of  such  recovery  and  judgment,  and  nol  with  a  view  to  prove  the  truth  of 
the  facts  upon  which  the  judgment  was  founded,  it  may  be  eWdence  for  or 
against  a  stranger.  Thus,  a  verdict  against  a  master  in  an  action  for  the 
negligence  of  his  servant  is  evidence  in  an  action  by  the  master  against  the 
servant  to  prove  the  ammint  of  damages,  though  not  of  the  fact  of  the 
injurv.  Creen  v.  New  River  Co,,  4  T.  R.  590.  Plaintiff  became  surety  for 
a  collector  on  having  an  indemnity  bond  from  defendant.  In  an  action  on 
it,  the  breach  was,  that  the  plaintiff  had  been  forced  to  pay  a  large  sum  in 
conse(]uence  of  the  collectors  default,  and  the  issue  was  on  a  traverse  of  the 
plaintiff's  being  forced  to  pay  it.  On  the  trial  a  judgment  for  bOOL  reco- 
vered without  contest  against  the  plaintiff  as  sui*ety  was  given  in  evidence  : 
held  that  the  judgment  could  not  be  used  as  evidence  to  show  the  amount 
which  the  plaintiff  had  been  forced  to  pay ;  the  amount  for  which  the 
collector  was  liable  ought  to  have  been  shown  as  against  the  defendant 
Kino  V.  Norman,  4  C.  6.  884. 

Tiie  proceedings  and  verdict  of  the  jury  in  a  suit  in  the  Divorce  Court  are 
not  admissible  in  evidence  in  an  action  inter  alios,  unless  there  has  been  a 
sentence  altering  the  status  of  the  parties  to  the  suit.  Needham  v.  JBremnerj 
L,  R.,  1  C.  P.  583. 

Effect  ofjtidgmenis  and  verdicts  with  regard  to  the  suhject-matttr  of  the  suit.'] 
A  judgment  between  the  same  parties  and  upon  the  same  cause  of  action  is 
conclusive,  although  the  form  of  action  is  different.  Thus,  a  verdict  in 
trover  is  a  bar  in  an  action  for  money  had  and  received,  brought  for  the 
value  of  the  same  goods.  Hitchin  v.  Campbell,  2  W.  Bl.  827.  So  a  judgment 
in  debt  is  a  bar  in  an  action  of  assumpsit  on  the  same  contract.  Slade*s  case, 
4  Rep.  94  b.  So  a  judgment  in  trespass,  in  which  the  ri^t  of  property  is 
determined,  is  a  bar  to  trover  for  the  same  taking.  Com.  Dig.  Action  (K.  3). 
But  if  the  party  mistakes  his  form  of  action  and  fiiils  on  that  account,  the 
judgment  in  such  action  will  not  conclude  him.  Ferrers  v.  Arden,  Cro.JSliz. 
668  ;  Godson  v.  Smith,  2  B.  Moore,  157.  If  the  plaintiff  omitted  to  give  any 
evidence  of  a  claim  under  a  general  count  in  a  tormer  action,  in  which  he 
might  have  recovered  the  amoimt,  he  was  not  precluded  from  giving  it  in  a 
«4ubsequent  action.    Seddon  v.  Tutop,  6  T.  K.  607 ;  and  see  Eastmure  v. 
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Laws,  5  N.  C.  444  ;  Thorpe,  v.  Cooper,  5  Bing.  116,  Ex.  Ch.,  and  the  obser- 
vations of  the  court  in  Henderson  v.  Henderson,  3  Hare,  115.  See  also  Wid- 
gery  v.  Tepper,  7  Ch.  D.  423.  So,  although  an  order  of  removal  quashed  at 
the  sessions,  is  evidence  between  the  same  parishes  that  there  is  no  settle- 
ment in  the  appellant  parish,  yet  a  subsequent  cause  of  removal  may  be 
shown.  R.  V.  fVick  St.  Lawrence,  5  B.  &  Ad.  526.  Where  the  declaration 
in  the  second  action  was  framed  in  such  a  manner  that  the  causes  of  action 
might  be  the  same  as  those  of  the  first,  it  was  incumbent  on  the  party  bring- 
ing the  second  action  to  show  that  they  were  not  the  same.  Bagot,  Ld,,  v. 
WiUiams,  3  B.  &  C.  239. 

It  is  a  general  rule  that  a  jud^ent  is  only  evidence  where  it  is  direct 
upon  the  point  which  it  is  offered  m  evidence  to  prove.  It  has  been  denied 
to  be  evidence  of  any  matter  which  came  collaterally  in  question ;  or  of  any 
matter  incidentally  cognisable  ;  or  of  buj  matter  to  be  inferred  by  argu- 
ment fi»m  the  judgment.  Kingston's  (Vs.  o/),  case,  20  How.  St.  Tr.  633 ; 
Bkukham's  case,  1  Salk.  290.  It  seems,  however,  that  this  rule,  as  laid  down 
in  the  above  terms,  has  not  been  strictly  adhered  to,  and  requii*es  qualifi- 
cation. Thus,  in  settlement  cases,  an  oitler  of  removal,  unappealed  against 
or  confirmed,  nas  been  always  held  to  be  conclusive  evidence  not  merely  of 
the  fact  directly  denied,  but  also  of  those  facts  which  are  necessary  to  arrive 
at  the  decision  ;  any  fact  on  which  the  judgment  of  the  court  must  have 
been  based  cannot  be  considered  as  merely  collateral.  R.  v.  Hartington, 
4  E.  &  B.  780,  790 ;  24  L.  J.,  M.  C.  98,  and  the  cases  there  referred  to. 
A  verdict  with  judgment  is  not  evidence  of  an  immaterial  allegation, 
although  included  in  a  general  traverse.  Shearm  v.  Bumard,  10  Ad.  & 
E.  593. 

As  to  judgments  in  rem,  and  their  eflfect  as  against  strangers,  see  the 
next  head. 

Effect  of  Judgments  in  rem. 

There  are  various  legal  proceeding,  not  being  suits  inter  partes  merelv, 
which  bind  all  mankind,  until  set  aside  in  due  course.  The  most  remark- 
able examples  occur  in  proceedings  brought  on  the  revenue  side  of  the 
Court  of  Exchequer  in  rem ;  by  revenue  officers ;  in  the  Courts  of  Ad- 
miralty, in  the  Courts  for  Probate  and  Divorce,  and  in  the  Spiritual 
Courts.  Instances  of  some  of  those  will  be  given  under  future  heads.  Judg- 
ments for  the  Crown  on  scire  fa^^ia^  for  tne  repeal  of  patents  {vide  post, 
p.  184),  and  informations  in  the  nature  of  quo  warranto  for  seizure  of  &an- 
chises,  or  ouster  from  offices,  are  also  of  the  same  nature.  A  judgment  of 
condemnation  of  goods  in  the  Exchequer,  upon  a  proceeding  in  rem,  is  con- 
clusive as  to  all  the  world ;  and  therefore,  after  such  ju(&ment,  trespass 
will  not  lie  against  the  officer  who  seized  the  goods  to  try  tne  point  again. 
Scott  V.  Shearman,  2  W.  Bl.  977.  But  if  the  proceeding  was  %n  personam 
merely,  as  a  conviction  for  penalties,  the  judgment  is  not  evidence  (except 
of  the  fact  of  conviction)  in  any  case  in  wnich  the  parties  are  different 
Hart  V.  M'Namara,  4  Price,  154  n.  A  conviction  by  commissioners  of 
excise  on  an  information  for  an  offence  against  the  excise  laws,  is  con- 
clusive ;  Fuller  v.  Fotch,  Carth.  346  ;  and  binds  a  stranger.  Roberts  v. 
Fortune,  Hargr.  Law  Tracts,  468  n.  It  has  been  said  that  an  acquittal  in 
the  Exchequer  upon  a  seizure  made  for  want  of  a  permit  is  conclusive 
evidence  in  an  action  of  trespass  that  the  permit  was  regular ;  per  Ld. 
Kenyon,  Cooke  v.  Sholl,  5  T.  R.  255  ;  Vin.  Ab.  Evid.  (A,  h.  23) ;  but  tliis 
opinion  has  been  questioned  ;  for  the  acquittal  does  not,  like  a  conviction, 
ascertain  any  precise  fact,  and  may  have  proceeded  on  the  ground  of  insuf- 
ficient evidence.     1  Phill.  Ev.  338.    A  conviction  in  rem  was  evidence, 
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though  obtained  by  the  evidence  of  the  very  party  who  used  it  DavU  v* 
Ntst,  6  C.  &  P.  167. 

By  the  J.  Act,  1873,  b.  34,  the  jurisdiction  of  the  revenue  side  of  the 
Court  of  Exchequer  was  vested  in  the  Exchequer  Division  of  the  High 
Court  of  Justice,  and  that  of  the  Admiralty,  and  of  the  Probate  and  Divorce 
Courta  in  the  Pi-obate,  Divorce,  and  Admiralty  Division.  The  Exchequer 
Division  was  merged  in  the  Queen's  Bench  Division  of  the  High  Court  by 
Order  in  Coimcil  made  16th  December,  1880,  under  the  J.  Act,  1873,  s.  32. 

The  Patents,  &c.  Act,  1883,  46  &  47  Vict,  c  57,  s.  26,  now  subatitutes  a 
petition  to  revoke  letters  patent  for  an  invention,  for  proceediugs  by  9cire 
jaeioB. 

When  a  judge  has,  under  the  Parliamentary  Elections  Act,  1868  (31  & 
32  Vict  c  125),  tried  an  election  petition,  his  certificate  under  sect  11, 
sub-sect  13,  as  to  who  is  duly  elected,  is  a  decision  in  rem  and  conclusive. 
Waygood  v.  Jamts,  L.  B.,  4  (J.  P.  361.  But  his  report  under  sub-sects.  14, 
16,  has  not  this  efl'ect    Stevms  v.  TiXUU,  L.  B.,  6  C.  P.  147. 

A  judgment  in  rem  of  a  competent  foreign  tribuaal  is  conclusive,  and 
cannot  in  the  absence  of  fraud  oe  questioned  in  our  courts.  Cammell  v. 
Sewell,  3  H.  &  N.  617  ;  27  L.  J.,  Ex.  447  ;  afiinned  on  another  ground  in 
6  H.  &  N.  728 ;  29  L.  J.,  Ex.  350,  Ex.  Ch. ;  Castriqw  v.  Imrie,  8  C.  B., 
N.  S.  405 ;  30  L.  J.,  C.  P.  177,  Ex.  Ch.  ;  L.  R,  4  H.  L.  414  ;  CoBtrique  v. 
Behrens,  3  E.  &  E.  709  ;  30  L.  J.,  Q.  B.  163.  A  foreign  sentence  of  condemna- 
tion is  not  evidence  of  capture,  but  after  other  proof  of  capture  it  is  evidence 
to  show  the  grounds  of  condemnation.    MarJuUl  v.  Parker,  2  Camp.  69. 


Effect  of  Verdicts. 

The  postea  was  evidence  of  a  trial  had.  See  cases  cited,  ante,  p.  104. 
But  the  Nisi  Prius  record  alone  was  no  evidence  of  it  without  the  postea 
indorsed.  Ibid,  As  between  co-plaintiffs  or  co-defendants  for  contribution, 
the  postea  was  proof  of  the  damages  recovered  without  proof  of  the  judg- 
ment, but  not  of  the  costs  of  suit ;  Foster  v.  Comvton,  2  Stark.  365  ;  and  if 
the  verdict  and  damages  be  entered  generally,  oral  e>idence  is  admissible  to 
explain  on  which  count  the  damages  were  given  ;  Preston  v.  Peeks,  27  L.  J., 
Q.  B.  424.  And  a  postea  has  been  received  to  prove  a  set-off  to  the  extent 
of  the  verdict  in  a  subsequent  action  between  tne  same  parties.  Garland  v. 
Scoones,  2  Esp.  648. 

The  analogous  practice  under  the  J.  Acts  is  stated,  ante,  p.  104 ;  from  this 
it  appears  that  the  certificate  of  the  associate  or  master  will  take  the  place 
of  the  postea. 

Effect  of  JFrits, 

The  production  of  a  writ,  with  the  sum  indorsed,  was  evidence  of  the 
amount  for  which  the  arrest  was  made.  Brown  v.  I)eati,  5  B.  &  Ad.  848. 
When  commissions  of  bankruptcy  used  to  be  issued,  a  writ  superseding  the 
commission  was  held  evidence  both  of  the  fact  of  the  commission,  and  of 
the  date  of  it  as  recited,  in  an  action  by  the  assignees.  Gervis  v.  Gd.  W. 
Canal  Co.,  5  M.  &  S.  76  ;  Ledbetter  v.  Salt,  4  Bing.  623,  626.  So,  in  case  of 
A  fiat,  Wright  v.  Colls,  8  C.  B.  160.  A  writ  of  execution  is  evidence  for 
the  sheriff  or  his  vendee,  as  against  the  execution  debtor,  without  producing 
the  judgment ;  but  not  against  strangers.  Doe  d.  Batten  v.  Murless,  6  M.  £ 
S.  110.  Nor  is  it  evidence  for  the  sheriff's  vendee,  if  he  be  the  execution 
creditor.    Doe  d.  Bland  v.  Smith,  Holt,  N.  P.  689. 


Ejfect  oj  Inqumtioiu,  dx.  185 


Eject  of  Inquidtions,  <bc. 

Although  an  inquisition  taken  before  the  coroner  s^i'per  vigum  corporis  was 
formerly  considered  conclusive  evidence  of  the  fact  found  by  it  against  the 
executors  or  administrators  of  the  deceased  ;  3  Inst  55 ;  it  is  now  held  that 
everything  done  under  it  is  traversable.  Per  Cur,  in  Gamett  v.  Ferrandj 
6  B.  &  0.  611 ;  1  Wms.  Saund.  362,  et  lusq.  (1). 

An  inquisition  finding  lunacy  is  evidence  of  it  against  third  persons, 
though  not  conclusive.  Sergeson  v.  Sealey,  2  Atk.  412  ;  FaiUder  v.  Silk,  3 
Camp.  126 ;  Frank  v.  Frank,  2  M.  &  Rob.  314,  315  n.  So  inquests  of 
office  duly  taken  imder  legal  commissions  {ante,  p.  105)  are  evidence 
between  third  parties.  Thus,  inquisitions  post-mortein  are  admissible  evi- 
dence of  the  facts  found  by  them.  Rowe  v.  Brenion,  3  M.  &  Ry.  141,  142. 
An  inquisition  pod-mortem  reciting  a  conveyance  in  Juec  verba  is  evidence  of 
it  for  a  party  who  claims  title  under  it.  Burridge  v.  Sussex,  El.  o/,  2  Ld. 
Raym.  1292  ;  Accord,  per  Parke,  B.,in  Wood  v.  Morewood,  Derby  Sum.  Ass. 
1841.  So  an  inquisition  taken  after  the  attainder  of  A.  finding  of  what 
lands  he  was  seised,  are  evidence  of  A.'s  seisin  as  against  strangers.  Neill 
V.  Dukecf  Devonshire,  8  Ap.  Ca.  135,  D.  P.  So,  an  extent  of  Crown  lands 
in  the  Exchequer,  taken  in  pursuance  of  4  Edw.  1,  stat.  1,  is  evidence  of 
the  matters  returned  in  it ;  Rouje  v.  Brenton,  3  M.  &  Ry.  164 ;  or  an  extent 
of  lands  purchased  by  the  Crown  of  a  subject  purporting  to  be  made  by  a 
steward  of  the  Crown,  and  found  in  the  land  revenue  office.  Doe  d. 
WUliam  4  v.  Roberts,  13  M.  &  W.  520.  So,  the  returns  of  inquisitions 
taken  by  special  commissions,  temp.  Edw.  1,  called  the  Hundred  Rolls. 
S.  C.  Id.  140.  Old  returns  by  a  bishop  to  a  writ  out  of  the  Exchequer,  in- 
quiring of  presentations  and  vacancies  of  livings  in  his  diocese,  are  evidence, 
even  in  favour  of  his  successors.  Irish  Society  v.  Derry,  Bp.  of,  12  CL  &  Fin. 
641.  But  a  document,  tempore  Eliz.,  produced  from  the  office  of  the  duchy 
of  Lancaster,  purporting  to  be  a  survey  of  a  duchy  manor  taken  by  the 
deputy  surveyor-general  by  the  oaths  of  20  tenants  of  the  manor  whose 
names  were  subscribed,  was  held  inadmissible  evidence  of  the  bounds  of  the 
manor,  there  being  no  proof  of  the  authority  under  which  the  survey  was 
taken,  and,  consequently,  no  ground  for  presuming  that  any  such  survey 
was  in  fact  made,  Evans  v.  Taylor,  7  Aa.  &  E.  617.  If  indeed  the  docu- 
ment had  been  generally  accepted  as  a  general  presentment,  it  would  have 
been  evidence  of  reputation,  semb.  S.  C.  An  inquisition  \inder  a  commission 
from  the  Court  of  Exch.  to  inquire  whether  a  prior  or  the  Crown,  after  the 
dissolution  of  the  priory,  was  seised  of  certain  lands  as  parcel  of  a  manor, 
was  held  to  be  admissible,  but  not  co^iclttsive,  evidence  of  the  facts  stated 
in  the  return.  Tooker  v.  Beaufort,  Dk.  of,  I  Burr.  146  ;  Sajrer,  297.  So, 
the  surveys  of  the  church  and  Crown  lands,  taken  by  commissioners  under 
the  authority  of  Parliament  during  the  Commonwealth,  are  admissible  in 
evidence,  tlnderhill  v.  DurJiam,  2  Gwill.  542 ;  Rovx  v.  Brenton,  3  M.  & 
Ry.  359.  And  other  surveys  taken  by  commissioners  during  the  same 
period  may  be  evidence  of  reputation,  even  though  not  taken  by  competent 
authority.  Freeman  v.  Read,  4  B.  &  S.  178  ;  32  L.  J.,  M.  C.  226.  A  docu- 
ment purporting  to  be  a  survey  of  a  manor  while  it  was  part  of  the  posses- 
sions of  the  Duchy  of  Cornwall,  and  coming  out  of  proper  custody,  is 
admissible  as  evidence  of  the  boundaries  and  customs  of  the  manor.  Smith 
V.  BrovmUno,  Ld.,  L.  R.,  9  Eq.  241. 

But  inquisitions  or  surveys  made  by  private  lords  of  manors  are  not 
evidence  as  such  on  behalf  of  those  claimmg  under  them.  Thus  a  private 
survey,  by  direction  of  Oliver  Cromwell,  a.d.  1650,  of  lands  granted  to  him 
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by  the  Parliament)  in  which  commissioners  named  by  him  stated  the  sub- 
stance of  information  received  from  presentments  of  the  tenants  as  to 
manorial  tolls  and  royalties,  was  not  evidence  either  as  reputation  of  tenants 
or  a  public  document.  Beaufort,  Dk,  of,  v.  Smith,  4  £xch.  460.  So,  a 
private  survey  was  rejected  on  a  question  of  parcel,  or  no  parcel,  of  a  lord- 
ship. Daniel  v.  JVilkin,  7  Exch.  429  ;  21  L.  J.,  Ex.  236.  So,  where  a 
manor  formerly  belonged  to  the  Crown,  an  ancient  grant,  and  survey  of  it 
recorded  in  the  augmentation  office,  is  not  e^^dence  for  the  tenants  against 
their  lord.    Phillips  v.  Hudson,  L.  K.,  2  Ch.  243. 

The  vahr  he7i€ficiorum,  or  Pope  Nicholas's  taxation,  is  a  document  of  the 
same  nature  as  the  above-mentioned  public  documents,  and  is  admissible  to 
prove  the  rate  and  value  at  which  the  persons  employed  in  that  taxation 
thought  fit,  at  that  time,  to  estimate  ecclesiastical  benefices.  BulUn  v. 
Michel,  2  Price,  477.  But  it  is  of  no  value  to  show  whether  tithes  were 
then  taken  in  kind,  or  by  a  modus.  Short  v.  Lee,  2  J.  &  W.  486  ;  2  Eagle 
on  Tithes,  409,  418.  A  new  valor  heneficiorum,  was  made,  26  Hen.  8,  by 
virtue  of  commissions  under  the  great  seal,  and  the  surveys  under  these 
commissions  are  admissible  to  prove  the  value  of  the  first-fniits  and  tenths 
of  ecclesi&stical  promotions  at  that  period,  though  they  are  not  conclusive. 
Drake  v.  Smyth,  6  Price,  377  ;  Bullen  v.  Michel,  4  Dow,  324.  A  return  to 
inquiries  sent  by  the  bishop  upon  the  augmentation  of  a  living  by  Queen 
Anne's  bounty  is  in  the  nature  of  a  public  inquisition,  and  admissible. 
Carr  v.  Mostyn,  5  Exch.  69. 

Domesday- book,  being  a  record  compiled  by  the  authority  of  the  govern- 
ment and  founded  on  official  returns  made  temp.  Will.  1,  is  admissible 
evidence  of  the  tenure  of  land,  &c  ;  and  where  a  question  arises  whether  a 
manor  is  ''terra  regis"  or  ancient  demesne,  the  trial  is  by  inspection  of 
Domesday.     Gilb.  Ev.  69. 

Sheriflfs',  bailiflfs',  receivers*,  and  other  ministers'  accounts  of  Crown  lands^ 
deposited  in  the  public  record  offices  (as  the  land  revenue  office  or  Ex- 
chequer), are  evidence  of  the  title  of  the  Crown.  Doe  d.  William  4.  v. 
Roberts,  13  M.  &  W.  520,  623,  624.  It  has,  indeed,  been  questioned  whether 
they  are  admissible  if  the  accountant  be  liviDg.  Ih.  524,  n.  But  such 
accounts  seem  to  stand  on  a  dififerent  footing  from  ordinary  accounts  (ante, 
pp.  57,  et  seqX  which  are  not  admissible  unless  the  accountant  is  dead. 
Tney  are  rendered  by  officers  of  the  Crown,  and  checked,  audited,  and 
enrolled  or  deposited  among  the  public  records,  and  their  authority  seems 
to  be  independent  of  the  oral  testimony  of  any  officer,  who,  though  he  may 
be  responsible  to  the  Crown,  would  probably  be  personally  unable  to  verify 
the  details  of  his  account. 

On  account  of  the  interest  of  the  Crown  in  the  Duchy  of  Cornwall,  records 
of  acts  affecting  its  possessions  are  considered  as  of  a  public  nature  ;  and  on 
this  ground  a  document,  purporting  to  be  a  caption  of  seisin  to  the  use  of 
the  first  duke  by  persons  assigned  by  the  letters  patent  to  take  seisin,  found 
in  the  Exchequer,  and  enumerating  the  possessions  of  which  seisin  was  then 
given  to  the  Black  Prince,  was  admitted  as  evidence  not  only  of  seisin,  but 
also  of  what  things  the  prince  had  seisin.  Rmoe  v.  Brenton,  8  B.  &  C.  743  ; 
S.  C,  3  M.  &  Ry.  156. 

An  inquisition  by  a  sheriff's  jury  to  ascertain  the  value  of  property  for 
the  information  of  the  sheriff  is  not,  as  it  seems,  admissible  evidence  of 
property  even  against  the  sheriff ;  LatJcow  v.  Earner,  2  H.  Bl.  437  ;  nor  is  it 
evidence  in  his  favour ;  Glossop  v.  Pole,  3  M.  &  S.  175  ;  unless,  perhaps, 
where  the  question  is  whether  tne  sheriff  has  acted  maliciously.    la. 

An  inquisition  by  a  sheriff's  iury  to  assess  compensation  to  a  landowner 
under  the  Lands  Clauses  Consolidation  Act,  1845,  s.  68,  is  conclusive  as  to 
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the  amount  of,  but  not  as  to  the  right  to,  such  compensation  ;  R.  v.  L,  d:  A*. 
W,  By.  Co.,  3  £.  &  B.  443  ;  23  L.  J.,  Q.  B.  185  ;  Chapmanv.  Monmouthshire 
Ry,  and  Canal  Co.,  2  H.  &  N.  267  ;  27  L.  J.,  Ex.  97  ;  Read  v.  Victoria 
Station  and  PimUco  Ry.  Co.,  1  H.  &  C.  826 ;  32  L.  J.,  Ex.  167  ;  Ricket  v. 
Metropolitan  Ry.  Co.,  L.  R.,  2  H.  L.  175  ;  and  see  Barber  v.  Nottingham  and 
Grantham  Ry.  Co.,  15  C.  B.,  N.  S.  726 ;  33  L.  J.,  C.  P.  193.  If  the  jury  give 
damages  in  respect  of  injury  which  does  not  entitle  the  claimant  to  com- 
pensation, their  verdict  is  altogether  bad.  Re  Penny,  7  E.  &  B.  660  ;  26  L. 
J.,  Q.  B.  225.     See  BeckeH  v.  Midland  By.  Co.,  L.  R.,  1  C.  P.  241,  246. 


Effect  of  Rides  or  Orders  of  Court. 

The  allegation  of  a  fact  in  an  order  (formerly  called  a  rule)  nisi  is  not 
evidence  of  it  for  the  party  at  whose  suggestion  it  is  obtained.  Woodroffe  v. 
Williams,  6  Taunt.  19.  A  rule,  making  a  judge's  order  a  rule  of  court,  was 
evidence  of  the  order.  StiU  v.  Halford,  4  Camp.  17.  A  iide  purporting  to 
be  granted  on  the  motion  of  a  certain  counsel,  has  been  admitted  as  evidence 
of  me  attendance  of  that  counsel  in  court  at  the  dat«  of  the  rule.  HeatWs 
case,  18  How.  St.  Tr.  176.  An  allegation  in  a  count  that  defendant  pro- 
cured a  defective  security  which  was  set  aside  by  a  rule  of  court  was  held 
not  proved  by  merely  producing  the  rule  without  other  proof  of  the  security. 
Compton  V.  ChandUss,  4  Esp.  18. 


Effect  of  Proceedings  in  Cluincery. 

Bill  in  Chancery.J  Notwithstanding  former  opinions  to  the  contrary,  it  is 
now  settled  that  a  Dili  in  Chancery  is  not  generally  admissible  in  evidence, 
further  than  to  show  that  such  a  bill  did  exist,  and  that  certain  facts  were 
in  issue  between  the  parties.  Doe  d.  Bowerman  v.  Syboum,  7  T.  R.  2,  3  ; 
Boileau  v.  Rutlin,  2  Exch.  665  ;  Banbury  Peerage  case,  1  Selw.  N.  P.  13tli 
ed.  677.  The  ground  of  this  exclusion  is  that,  together  with  statement  of 
facts,  a  bill  usually  also  contains  allegations  made  with  no  other  object  than 
to  obtain  a  discovery  on  the  oath  of  the  defendant.  It  is  equally  inadmis- 
sible as  evidence,  though  read  at  the  requisition  of  the  opposite  party ;  thus 
in  a  case  in  which  the  plaintiff  gave  in  evidence  the  answer  of  defendant  to 
a  bill  in  equity  filed  by  a  third  party,  Tindal,  C.  J.,  ruled  that  although  the 
defendant  was  entitled  to  have  the  bill  also  read  as  explanatory  of  the 
answer  and  as  part  of  the  plaintiff's  case,  the  jury  were  not  to  consider  the 
statements  in  tiie  bill  as  evidence  of  the  facts  stated.  Pennell  v.  Meyer,  2  M. 
&  Rob.  98,  ante,  p.  107.  So,  where  the  lessor  of  the  plaintiff  in  ejectment, 
iipon  a  notice  to  quit  signed  by  a  receiver  in  Chancery,  put  in  the  bill  and 
answer  in  the  suit  in  which  the  receiver  was  appointed,  for  the  purpose  of 
proving  the  regularity  of  the  appointment,  the  court  held  that  a  statement 
in  the  Dill  admitted  in  the  answer,  could  not  be  read  by  the  defendant  for 
the  purpose  of  showing  that  the  legal  estate  was  not  in  the  lessor  of  the 
plaintiff;  Parsons,  Lessee  of,  v.  Pnrcdl,  12  Ir.  L.  R.  90.  In  an  action  of 
trespass  to  a  several  fisher}'-  brought  by  the  lessee  of  a  grantee,  A.,  of  the 
fishery,  a  bill  and  answer  in  a  suit  instituted  long  before  by  another  grantee, 
B.,  against  A.,  in  which  the  limits  of  the  fishery  were  described,  were  held 
admissible  in  evidence  as  part  of  the  histoi}^  of  the  fishery  and  of  the  claims 
to  it.     Malcolmson  v.  O'Dea,  10  H.  L.  C.  593. 

Answer.]    An  answer  in  Chancery  is  good  evidence  against  the  defendant 
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as  an  admission  on  oath,  and  must  all  be  taken  together.  Therefore,  if  upon 
exceptions  taken  a  second  answer  has  been  put  in,  that  also  must  be  read. 
B.  N.  P.  237.  But  it  has  been  said  that  where  one  party  reads  part  of  the 
answer  of  the  other  party  in  evidence,  he  makes  the  whole  admissible  only 
BO  far  as  to  waive  any  objection  to  the  competency  of  the  testimony  of  the 
party  making  the  answer,  and  he  does  not  thereby  admit,  as  evidence,  &ct8 
which  may  happen  to  be  stated  in  it  by  way  of  hearsay  only  ;  chiter  per 
Chambre,  J.,  Moe  d.  Pellait  v.  Ferrars,  2  B.  &  P.  548  ;  but  see  note.  Id.  ; 
and  ante,  p.  75. 

The  answer  of  a  guardian  is  no  evidence  against  an  infant.  B.  N.  P.  237. 
As  to  the  answer  ofa  trustee  as  against  a  eestui  que  trust,  and  conversely,  see 
ante,  pp.  64,  65.  But  an  answer  will  be  evidence  against  privies :  thus,  an 
answer  in  a  suit  for  tithes  instituted  by  a  vicar  against  the  owners  of  lands  in 
the  parish,  in  which  answer  the  defendants  declared  the  tithes  to  belong  to  the 
rector,  will  be  evidence  in  an  action  for  tithes  by  a  succeeding  rector  against 
owners  of  the  same  lands.  Dartnunithy  Ly,,  v.  Roberte,  16  East,  334.  An 
answer  by  one  who  has  sold  an  advowson,  filed  after  the  conveyance,  is  not 
admissible  against  a  party  claiming  under  the  grant.  Gully  v.  Exeter,  Bp. 
of,  5  Bing.  17 1.  See  cases,  ante,  p.  57.  The  answer  of  one  defendant  is  not 
evidence  against  a  co-defendant ;  fVych  v.  Meal,  3  P.  Wms.  31 1 ;  but  after 
evidence  has  been  given  to  connect  two  persons  as  partners,  the  answer  of 
one  will  be  evidence  against  the  other ;  Grant  v.  Jackson,  Peake,  203.  See 
further  tit.     Admissions,  ante,  p.  68. 

Decree  or  decretal  order.']  A  decree  in  equity  may  be  given  in  evidence 
between  the  same  parties,  or  any  claiming  under  them.  B.  N.  P.  243.  It 
is  evidence,  but  not  conclusive,  against  the  defendant  of  every  fact  stated, 
whether  by  way  of  assertion  or  denial.  Percival  v.  Caney,  4  De  O.  &  S.  610. 
Where  the  parties  to  an  action  respectively  sue  and  defend  on  behalf  of 
themselves  and  a  multitude  of  others  in  the  same  interest  on  each  side,  a 
decision  in  the  action  binds  them  all  as  to  the  general  right  claimed  in  the 
action,  e,g.,  a  right  of  common.  Commissioners  of  Setoers  v.  GeUatly,  3  Ch. 
D.  610.  A  decree  is  even  evidence  as  against  parties  not  privy  to  it  for 
some  purposes  ;  thus,  on  a  trial  touching  the  title  to  land,  decrees  between 
former  litigants  were  admitted  for  the  defendant  to  show  how,  and  in  what 
character,  he  came  into  possession  under  them,  although  the  plaintiff  did 
not  claim  under  any  party  to  the  suits.  Davies  v.  Lowndes,  1  N.  C.  606  ; 
S.  C.  on  error,  6  M.  &  Gr.  471.  So  it  is  evidence  where  hearsay  is  admis- 
sible :  thus  a  decree  in  favour  of  a  public  officer,  founded  on  an  issue,  is 
evidence  of  the  right  to  exercise  the  office  ;  and  by  such  evidence  the  deputy 
oyster-meters  of  London  established  their  exclusive  rights  within  the  port  of 
London.  Layboum  v.  Orisp,  4  M.  &  W.  320.  And  a  decree  for  payment  of 
tithe  in  kind  in  a  suit  b}r  the  incumbent  against  the  occupiers  of  land  who 
set  up  a  district  modus,  is  evidence,  but  not  conclusive  evidence,  for  him  in 
an  issue  (under  6  &  7  Will.  4,  c.  71)  between  him  and  the  landowners  to  try 
a  manorial  modus.  Croughton  v.  Blake,  12  M.  &  W.  205.  In  a  suit  for 
tithe  by  ecclesiastical  impropriators,  in  which  the  defendant  set  up  a  district 
modus,  the  answer  of  the  predecessors  of  the  plaintiff  in  a  suit  to  establish 
a  farm  modus,  in  which  answer  the  defendants  set  up  a  district  modus,  was 
held  evidence  against  them,  although  the  suit  was  inter  alios.  Whelpdale  v. 
MiUmm,  5  Price,  485.  A  decree  against  the  lord  of  a  manor,  establishing 
customs,  is  evidence  against  a  succeeding  lord.  Price  v.  Woodhoust,  3  Exch. 
616.  Where  a  decree  in  a  possessory  suit  brought  by  C.  was  inconsistent 
with  a  public  right  of  fishing,  the  proceedings  were,  in  an  action  brought,  bv 
C's  successor  in  title  against  strangers,  held  to  be  evidence  to  negative  such 
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right.  NeUl  v.  Ihike  of  Devonshire,  8  Ap.  Ca.  135,  D.  P.  But  an  inter- 
locutory order,  made  to  quit  possession  pendente  lite,  is  not  evidence  of 
reputation.  Pirn  v.  Curdle  6  M.  &  W.  234.  The  decree  of  an  unauthorised 
court  of  equity  is  inadmissible  either  as  an  award  (for  want  of  submission) 
or  OS  reputation.  Rogers  v.  IFood,  2  B.  &  Ad.  245.  See  ante,  p.  49.  An 
order  for  an  attachment  for  non-payment  of  the  costs  in  a  suit  in  equity  is  in 
itself  i^rtma  facie  evidence  that  a  suit  has  been  pending  there.  Bhwer  v. 
HoUis,  1  Cr.  &  M.  393. 

As  to  the  effect  of  issues  out  of  Chanceiy,  see  Robinson  v.  DuUep  Biiighj 
11  Ch.  D.  798,  C.  A. 

The  jurisdiction  of  the  Court  of  Chancery  was  transferred  by  the  J.  Act, 
1873^  8.  16,  to  the  High  Court  of  Justice. 

Effect  of  Depositions  and  Examinations  in  other  Suits, 

Though  evidence  must  generally  be  given  vivd  voce  on  oath  and  in  the 
very  cause  in  which  the  witnesses  are  sworn,  yet  the  testimony  of  witnesses 
HO  taken  in  another  cause  between  the  same  parties,  upon  the  same  issue,  is 
admitted  where  their  personal  attendance  cannot  be  procured.  Thus,  where 
a  witness  was  examined  in  a  former  action  on  the  same  point  between  the 
same  parties,  his  testimony  may  be  proved,  if  he  is  since  dead  ;  B.  N.  P.  242  ; 
or  if  he  appears  to  be  kept  away  by  contrivance  ;  Green  v.  Gatewick,  ib,  243. 
It  seems  to  be  enough  if  the  parties  to  the  two  actions  are  substantially 
though  not  nominally  the  same  :  as  where  the  lessor  of  the  plaintiff  in  the 
second  was  joined  with  other  lessors  in  the  first  action.  Wiight  v.  Doe  d. 
Tatham,  1  Ad.  &  E.  18,  19  ;  Att.-Gen,  v.  Davison,  M*C1.  &  Y.  60,  Ex.  Ch. 
So  if  the  parties  and  the  title  in  issue  are  the  same,  the  evidence  is  admis- 
sible, though  the  land  sought  to  be  recovered  is  different.  Doe  d.  Foster  y. 
Derby,  El.  of,  1  Ad.  &  E.  791  n.  But  where  the  parties  are  neither  the 
same,  uor  in  privity  with  each  other,  such  testimony  is  not  admissible, 
though  the  title  and  one  of  the  parties  may  be  the  same.  S.  C.  id,  783  ; 
Morgan  v.  Nidioll,  L.'R.,  2  C.  P.  117.  The  admissibility  of  this  evidence 
seems  to  turn  rather  on  the  right  to  cross-examine  than  upon  the  precise 
identity,  either  of  the  parties  or  the  points  in  issue  in  the  two  proceedings. 
See  1  Taylor,  Evidence,  §  436,  and  cases  there  cited.  The  former  testimony 
must  be  proved  either  by  the  judge's  notes,  or  by  the  evidence  of  a  person 
who  can  repeat  the  worcls  of  the  witness.  Evans  v.  Donisthome,  1  Phill.  Ev., 
Part  1,  ch.  7,  §  7  ;  Doncaster,  Mayor  of,  v.  Day,  3  Taunt.  262 ;  Crease  v 
Barrett,  1  Tyr.  &  Or.  112.  So,  depositions  in  Chancery  may  be  given  in  evi- 
dence in  an  action  at  law  on  the  same  matter  between  tne  same  parties  or 
their  privies,  where  the  witness  is  dead  or  cannot  be  found.  B.  N.  P.  239  ; 
Llanover,  Ly.,  v.  Homfray,  19  Ch.  D.  224,  C.  A.  But  they  are  not  evi- 
dence of  the  facts  contamed  in  them  against  a  person  who  does  not  claim 
under  a  party  in  the  suit  B.  N.  P.  239.  Where  depositions  were  taken 
iinder  a  commission  issued  on  a  bill  to  perpetuate  filed  against  the  attorney- 
general  on  a  petition  of  right,  they  were  admitted  as  evidence  against  the 
Crown  on  the  trial  of  a  traverse  of  the  inquisition  taken  on  such  petition. 
De  Bode' 8  case,  8  Q.  B.  208. 

In  some  cases  such  depositions  are  evidence  even  inter  alios.  Thus  depo- 
sitions relating  to  a  question  upon  which  hearsay  would  be  good  evidence, 
may  be  read  against  a  person  wno  was  no  party  to  the  former  suit.  B.  N.  P. 
239,  ante,  pp.  45,  49.  So  a  deposition,  taken  in  a  cause  between  other 
parties  will  oe  admitted  to  be  read,  to  ctmtradict  what  the  same  witness 
swears  at  a  trial ;  B.  N.  P.  240  ;  and  it  will,  of  course,  Ije  evidence  in  any 
cause  against  the  deponent  himself.    The  deposition  of  a  witness,  taken  to 
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perpetuate  memory,  was  not  admisedble  merely  because  he  had  since  become 
interested ;  for  it  is  taken  only  to  prevent  the  loss  of  his  testimony  by  death. 
TiLle\f8  case,  1  Salk.  286.  See  further  as  to  depositions  taken  on  bills  to 
perpetuate  testimony  and  examinations,  de  bene  esse,  anU^  p.  108. 

In  Johnson  v.  IFard,  6  Esp.  47,  where  the  defendant  moved  to  put  off 
the  trial  upon  an  affidavit  made  by  D.,  wherein  D.  swore  that  he  had  sub- 
scribed a  policy  for  and  on  account  of  the  defendant,  this  affidavit  was 
received  as  evidence  of  the  agency  of  D.     In  Brickdl  v.  Ilulse,  7  Ad.  &  E. 
454,  an  action  of  trover  against  the  sheriff,  the  affidavit  of  one  W.,  used  by 
the  sheriff  in  order  tq  obtain  an  interpleader  rule,  in  which  W.  swore  that 
he  was  the  officer  of  the  8heriff,'wa8  received.     In  Gardner  v.  MotiUj  10  Ad. 
&  E.  464,  an  action  by  the  assignees  of  a  bankrupt,  the  plaintiffs,  in  order 
to  prove  the  act  of  bankruptcy,  were  allowed  to  put  in  evidence  a  deposi- 
tion made  by  one  H.,  whom  the  defendant  had  sent  to  prove  the  act  of  bank- 
ruptcy at  the  opening  of  the  fiat.     In  Pritchard  v.  Bagdiaw,  11  C.  B.  469 ; 
20  L.  J.,  C.  P.  161,  an  action  of  trover  was  brought  against  a  companv,  who 
had  previously  filed  a  bill  for  specific  performance  of  a  contract  oi  sale,  and 
upon  the  suit  being  refeiTed  to  the  master  the  company  had  made  use 
before  him  of  the  affidavit  of  one  D.,  in  which  he  stated  that  he  was  the 
manager  of  the  company  at  certain  works  :  the  affidavit  was  received  in  the 
action  as  an  admission  of  the  agency  of  D.     In  Atkins  v.  Humphreys^  1  M. 
&  Rob.  523,  at  the  trial  of  an  issue  directed  by  the  Court  of  Chancery, 
depositions  used  by  the  defendants  in  a  previous  suit  where  also  they  were 
detendants,  but  where  there  was  a  different  plaintiff,  were  rejected  by 
Tindal,  C.  J.,  upon  the  ground  of  the  difference  in  the  parties.    The  deci- 
sion in  this  case  can  hardly  be  reconciled  with  the  later  authorities,  for 
when  depositions  are  put  in  evidence  as  admissions,  this  identity  between 
the  parties  is  not  necessary.    The  court,  in  the  cases  of  Brickell  v.  Huhe 
and  Gardner  v.  Moulty  anpra,  appear  to  have  been  under  the  impression 
that  depositions  in  Chancery  taken  under  the  old  system  (before  November, 
1852)  could  not  be  received  as  admissions,  upon  the  supposition  that  the 
depositions  were  sealed  up  from  the  time  of  their  being  taken  until  publi- 
cation had  passed  ;  but  in  the  case  of  Richards  v.  Morgan,  4  B.  &  S.  641  ; 
33  L.  J.,  Q.  B.  114,  this  error  was  pointed  out  and  explained  b^  the  court. 
In  that  case  depositions  used  by  the  vendee  of  an  estate  in  a  suit  in  Chan- 
cery commenced  against  him  for  the  purpose  of  setting  aside  the  sale,  and 
containing  statements  as  to  the  extent  of  the  land,  were  received  {diss, 
Blackburn,  J.)  in  a  subsequent  action  as  admissions  of  the  extent  of  the 
estate  in  question.    So,  in  Fleet  v.  Perrins,  L.  E.,  3  Q.  B.  536,  the  answers 
to  interrogatories  made  in  a  former  action  by  one  of  the  parties  was  held  to 
be  admissible  as  evidence  against  him. 

In  trespass  q.  c.  /.  defendant  denied  the  possession  of  the  plaintiff,  and 
put  in  evidence  the  examination  of  A.  B.,  theu  living,  but  abroad,  who  had 
been  called  by  the  plaintiff  to  prove  possession  in  a  previous  summarv  pro- 
ceeding for  malicious  trespass  by  plaintiff  against  defendant,  but  wlbo  on 
such  examination  had  denied  the  plaintiff's  possession  :  it  was  held  that  the 
deposition  was  admissible.  Cole  v.  HadUy,  1 1  Ad.  &  £.  807.  This  unsatis- 
factory case  is  shortly  reported,  and  the  grounds  of  the  judgment  do  not 
distinctly  appear.  It  has  been  suggested  that  the  evidence  *^  was  received 
as  the  deposition  of  a  witness  on  a  prior  inguirv  between  the  same  parties 
on  the  same  question  ;  Boileauv,  Rutlin,  2  Exch.  680,  per  cur.;  but,  even  if 
this  were  the  reason,  a  proceeding  for  con\'iction  of  an  offence  can  hardly  be 
considered  as  a  cause  between  the  same  parties  as  a  subsequent  action  of  tres- 
pass ;  vide  post,  p.  195.  See  further  A  v.  LatcJiford,  6  Q.  B.  567,  and  the 
judgment  in  Boileau  v.  Eutlin,  supra. 
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Wliere  the  plaintiff  in  an  action  for  goods  sold  had  used  an  affidavit  in 
another  proceeding,  erroneously  alleging  payment  of  the  debt  by  the 
defendant  to  the  plaintiflTs  agent,  it  was  held  that  he  was  not  estopped 
fi*om  suing  the  defendant,  if  the  debt  was  not  really  paid.  Morgan  v. 
Couchmany  14  C.  B.  100;;  23  L.  J.,  C.  P.  36. 

Even  a  voluntary  deposition  may  be  evidence  as  an  admission  of  the 
par^  making  it,  on  mere  proof  of  signature.    B.  N.  P.  238. 

With  regara  to  depositions  taken  under  the  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  see  sect.  136,  cited  post.  Part  III.,  Actions  by  trustees  of 
bankrupts. 

Depositions  previously  made  before  a  British  consul  abroad,  in  relation 
to  the  same  subject-matter,  are  admissible  in  evidence,  on  proof  that  the 
witness  caimot  be  found  in  the  United  Kingdom;  17  &  18  Vict.  c.  104, 
.  270. 

Effect  of  Sentences  in  the  Ecclesiastical  and  Divorce  Courts, 

While  the  Ecclesiastical  Courts  had  the  exclusive  right  of  deciding 
directly  upon  the  legalitjr  of  marriage,  the  temporal  courts  received  their 
sentences  upon  such  questions  as  conclusive  evidence  of  the  fact  (Bunting 
v.  Lepingwell,  4  Rep.  29  a),  upon  the  principle  that  the  judgment  of  a  court 
of  exclusive  jurisdiction,  directly  upon  the  point,  is  conclusive  upon  the  same 
matter  coming  incidentally  in  question  in  another  court  for  a  ctiiferent  pur- 
pose, unless  impeached  for  fraud.  Kingston's  (Ds.  of)  case,  20  How.  St.  TV. 
538,  540.  See  the  cases  cited  arguendo,  in  Stockdak  v.  Hansard,  9  Ad.  &  E. 
62.  The  jurisdiction  of  the  Ecclesiastical  Courts  in  these  matters  was  trans- 
ferred to  the  Court  for  Matrimonial  Causes,  and  has  been  again  transferred 
by  the  J.  Act,  1873,  s.  16,  to  the  Hi^h  Court  of  Justice,  and  assigned  by 
sect.  34  to  the  Probate,  Divorce,  ana  Admiralty  Division.  The  verdict  of 
a  jury  in  a  divorce  suit  is  not  evidence  inter  aJ.io8,  where  there  has  been  no 
decree.  Needham  v.  Bremner,  L.  R,  1  C.  P.  583.  But  where  the  jury 
have  found  the  petitioner  guilty  of  adultery  the  verdict  is  conclusive  evi- 
dence against  him  in  a  subsequent  divorce  suit,  brought  by  him  against  a 
different  co-respondent.  Conradi  v.  Conradi,  L.  R.,  1  P.  &  M.  514.  A 
sentence  in  a  suit  of  jactitation  of  marriage  is  evidence  in  an  action  at  com- 
mon law  to  disprove  the  marriage.  Jones  v.  Bow,  Carth.  225.  In  the  last- 
mentioned  case  such  sentence  was  held  to  be  conclusive  evidence ;  but  on 
this  point  the  authoritv  of  the  decision  has  been  overruled  :  for  a  sentence 
in  a  suit  of  jactitation  has  only  a  negative  effect,  viz.,  it  shows  that  the  party 
has  failed  in  his  proof,  leaving  it  open  to  new  proofs  of  the  same  marriage 
in  the  same  cause,  and  it  does  not  conclude  even  the  court  which  pronounces 
it.  Kingston's  (Ds.  of )  case,  20  How.  St.  Tr.  543.  See  Blackham*8  case,  1  Salk . 
290,  and  Hargr.  Law  Tr.  451.  A  sentence  of  nullity  of  marriage  may  be 
impeached  by  proving  that  it  was  procured  by  fraud  and  collusion.  Harri- 
son V.  Southamptwi,  Mayor  of,  4  D.  M.  &  G.  137  ;  22  L.  J.,  Ch.  722.  Ace.  In 
re  Birch,  17  Beav.  358.  A  personal  answer  in  a  suit  for  tithes  by  a  former 
rector  is  admissible  against  liis  successor  in  support  of  a  modus.  Taylor  v. 
Cook,  8  Price,  664.  As  to  the  effect  of  the  sentence  of  consecration  of 
cround,  see  R.  v.  Twiss,  L.  R,  4  Q.  B.  407,  412  ;  and  Campbell  v.  Liverpool, 
Mayor  of,  L.  R,  9  Eq.  579. 

Effect  of  Probate  and  Letters  of  Administration, 

The  Ecclesiastical  Courts  had  formerly  the  exclusive  right  of  deciding 
directly  on  the  validity  of  wills  of  personalty,  and  on  the  granting  of  admi- 
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nistration.  Notll  v.  Wells,  1  Lev.  235.  This  jurisdiction  was  transferred 
to  the  Court  of  Probate,  and  has,  by  the  J.  Act,  1873,  s.  16,  been  again  trans- 
ferred to  the  High  Court  of  Justice,  and  is  by  sect.  34  assigned  to  the 
Probate,  Divorce,  and  Admiralty  Division.  See  Pinney  v.  Huntj  6  Ch.  D. 
98.  A  probate,  therefore,  granted  by  a  competent  court,  is  conclusive  of  the 
yaliditv  and  contents  of  such  a  will  and  the  appointment  of  executors  till  it 
is  revoked,  and  no  evidence  can  be  admitted  to  impeach  it,  except  in  pro- 
ceedings in  the  Probate  Division  for  its  revocation.  Allen  v.  Dundas,  3  T. 
R.  125  ;  Meluish  v.  Milton,  3  Ch.  D.  27,  C.  A. ;  see  Pinney  v.  Hunt,  supra. 
On  this  ground  the  payment  of  money  to  an  executor,  who  has  obtained  a 
probate  of  a  forged  will,  is  a  dischax^e  to  the  debtor  of  the  intestate,  though 
the  probate  be  afterwards  declared  null.  Allen  v.  Dundas,  supra.  See 
Hargr.  Law  Tracts,  459.  But  administration  may  be  impeached  by  proof 
that  the  value  required  a  higher  stamp.  See  Stamps — Probate,  post, 'p.  250. 
Letters  of  administration  are  not  evidence  of  any  fact  which  is  matter  of 
inference  and  not  of  adjudication,  as  the  intestate's  death,  for  the  grant 
assumes  the  fact  of  death.  Thompson  v.  Donaldson,  3  Esp.  63  ;  accord. 
Moons  V.  De  Bemales,  1  Russ.  301,  306.  Though  it  could  not  be  shown  in 
a  court  of  common  law  that  the  Ecclesiastical  Court  had  erred  in  granting 
probate,  yet  evidence  might  be  given  to  show  that  the  court  had  no  juris- 
diction ;  as  that  the  supposed  intestate  was  alive.  Allen  v.  Dundas,  3  T.  R. 
130.  So  the  letters  of  administration  might  be  proved  to  have  been  revoked. 
B.  N.  P.  247.  And  the  books  of  the  Prerogative  Office  are  evidence  of  the 
revocation.  R.  v.  Bamshottom,  1  Leach,  C.  C.  25,  n.  So,  it  may  be  shown 
that  the  seal  of  the  ordinary  has  been  forged  ;  but  it  cannot  be  shown  that 
the  will  was  forged,  or  that  the  testator  was  non  compos  mentis,  or  that 
another  person  was  appointed  executor ;  B.  N.  P.  247  ;  Noell  v.  WeUs,  1 
Lev.  236 ;  for  those  questions  are  settled  by  the  judgment  of  the  court 

A  probate,  we  have  seen,  is  not,  except  under  special  circumstances, 
evidence  of  a  will  of  real  property,  ante,  pp.  135, 140, 141  ;  nor  is  it  generally 
.  evidence  that  an  iuHtrument  is  a  will  so  as  to  pass  copyhold  or  customary 
estates  ;  Hume  v.  Rundell,  Madd.  &  Geld.  331  ;  or  to  operate  as  an  execu- 
tion of  a  power  to  charge  land.  S.C.  ib.  We  have  seen,  ante,  p.  44,  that 
it  is  7iot  primary  evidence  in  cases  of  pedigree  to  prove  relationship. 

As  to  the  etfect  of  probate  in  the  case  of  a  will  of  land,  see  the  provisions 
of  20  &  21  Vict.  c.  77,  stated  an^,pp.  140,  141. 

The  other  provisions  of  that  Act,  relating  to  the  efifect  of  probate 
generally  will  oe  found  post,  Part  III.,  Actions  by  executors. 
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• 

Upon  questions  of  prize  the  Court  of  Admiralty  has  exclusive  juris- 
diction ;  tnerefore  a  sentence  of  condemnation  in  that  court  is  conclusive, 
and  being  a  proceeding  in  rem,  it  binds  all  the  world.  Kinnersley  v.  Cfiase, 
Park  Ins.  8th  ed.  743.  The  jurisdiction  of  the  Court  of  Admiralty  has 
been  transferred  by  the  J.  Act,  1873,  s.  16,  to  the  High  Court  of  Justice, 
and  is  assigned  by  sect  34  to  the  Probate,  Divorce,  and  Admiralty  Division. 
And  the  sentence  of  a  foreign  Court  of  Admiralty  is  also,  by  the  comity  of 
nations,  held  to  be  conclusive  upon  the  same  question  arising  in  this 
country.  Hughes  v.  Cornelius,  2  Show.  232  ;  Bolton  v.  Gladstone,  5  East, 
155.  But  the  sentence  of  a  Court  of  Admiralty,  sitting  in  contravention  of 
he  law  of  nations,  will  not  be  recognised  in  our  courts.  Havelock  v. 
Rockwoodj  8  T.  R.  268.  If  the  property  is  condemned  on  the  ground  of  its 
not   being   neutral,  the   sentence  is    conclusive  evidence    of   that    fact 
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BarziUay  v.  Lewis,  Park  Ins.  8th  ed.  725.  So,  where  no  special  ground  is 
stated,  but  the  ship  is  condemned  generally  as  good  and  lawful  prize,  it  is 
to  be  presumed  that  the  sentence*  proceeded  on  the  ground  of  property 
belonspng  to  an  enemy,  and  the  sentence  will  be  conclusive  eviaence  of 
that  met.  Saloucci  v.  Woodmass,  Park  Ins.  8th  ed.  727  ;  S.  C,  3  Doug. 
345.  But  where  there  is  some  ambiguity  in  the  sentence  of  a  foreign  Court 
of  Admiralty,  so  that  the  precise  ground  of  the  determination  cannot  be 
collected,  the  courts  here  may  examine  the  ground  on  which  it  proceeded. 
Bemardi  v.  MoUeux,  2  Done.  574  ;  Lothian  v.  Henderson^  3  B.  &  P.  499. 
And  if  the  condemnation  does  not  plainly  proceed  upon  the  ground  of 
enemies'  property,  or  of  non-compliance  witn  subsisting  treaties,  but  on  the 
ground  of  regulations  arbitranly  imposed  by  the  captor,  to  which  neither 
me  government  of  the  captured  ship  nor  the  other  powers  of  Europe  have 
been  made  parties,  such  a  condemnation  will  not  be  admitted  as  conclusive 
of  a  breach  of  neutrality.  PoUard  v.  BeU^  8  T.  R.  444,  and  cases  collected 
in  Park  Ins.  8th  ed.,  730,  et  seq.  In  order  to  conclude  the  parties  from 
contesting  the  cround  of  condemnation,  such  ground  must  appear  clearly 
upon  the  hce  of  the  sentence  ;  it  must  not  be  collected  by  inference  only, 
or  left  in  uncertainty  whether  the  ship  was  condemned  upon  one  ground 
which  would  be  a  just  one  by  the  laws  of  nations,  or  upon  another  ground 
which  would  amount  only  to  a  breach  of  the  mimicipal  regulations  of  the 
condemning  country.  Per  Tindcdl,  C.  J.,  Dalgleish  v.  Hodgson^  7  Bing. 
504 ;  JBToftfta  v.  Henning,  18  C.  B.,  N.'S.  791  ;  34  L.  J.,  C.  P.  117. 

Proceedings  in  rem  in  the  Admiralty  Court,  in  a  collision  cause,  followed 
bv  an  order  for  the  sale  of  the  ship  and  payment  of  the  amount  to  the 
plaintiffs  are  no  bar  to  an  action  of  damages  against  the  owners  personaDy, 
if  the  proceeds  of  the  sale  are  less  than  the  damage  sustained  by  the 
collision.  Nelson  v.  Couch,  15  C.  B.,  N.  S.  99  ;  33  L.  J.,C.  P.  46  ;  and  see 
The  Sylph,  L.  R.,  2  Adm.  24. 


Effect  of  Judgments  of  Inferior  Courts, 

It  would  seem,  upon  principle,  that  the  final  judgment  of  a  competent 
inferior  court,  whether  of  record  or  not,  acting  within  its  jurisdiction,  will 
be  conclusive  between  the  same  parties  upon  the  same  subject-matter  where 
properly  relied  on.  Moses  v.  Macferlcm,  2  Burr.  1009  ;  Galbraith  v.  Neville, 
1  Doug.  6,  n. ;  RouUedge  v.  Hislop,  2  E.  &  E.  549  ;  29  L.  J.,  M.  C.  90  ; 
Flitters  v.  AUfrey,  infra.  And  see  ike  observations  in  1  Stark.  Ev.,  2nd  ed., 
228.  So  it  has  been  held  that  a  certificate  from  commissioners  imder  an 
Act  for  settling  the  debts  of  the  Army,  stating  the  sum  due  from  the 
defendant  to  the  plaintiff,  is  conclusive  in  an  action  brought  to  recover  the 
money.  Moody  v.  Thurston,  1  Stra,  481  ;  see  Att-Oen.  v.  Davison,  M'Cl.  & 
Y.  160.  The  judgment  in  a  County  Court  action  is  conclusive  as  to  any 
facts  decided  thereby ;  the  judgment  will  appear  by  the  record,  but  from 
the  form  of  proceedings  it  is  necessary  to  explain  by  parol  what  points  were 
raised  in  the  County  Court  and  decided  oy  the  judgment  Flitters  v. 
AUfrey,  L.  R.  10  C.  P.  29. 

A  County  Court  order  under  19  &  5iO  Vict.  c.  108,  ss.  50,  51,  £or  giving 
up  possession  of  premises  made  against  a  person  holding  under  the  tenant 
and  complied  with  by  him,  is  not  conclusive  evidence  ot  title  in  a  subse- 
quent action  againet  such  person  for  mesne  profits.  Campbell  v.  Loader,  3 
U.  &  C.  520 ;  34  L.  J.,  Ex.  50.  And  such  order  would  seem  not  to  be 
conclusive  against  him  even  as  to  the  right  to  possession  ;  Hodson  v. 
JFalker,  L.  R.  7  Ex.  55  ;  in  which  case  it  was  held  {diss,  Martin,  B.),  that 
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the  order  did  not  affect  the  lights  of  a  peison  not  a  party  to  the  pro- 
ceedings. 

In  order  to  be  a  bar,  the  proceedings  in  a  court  of  limited  jurisdiction 
must  show  on  the  face  of  them,  expressly  or  by  necessary  intendment,  that 
the  court  had  jurisdiction  in  the  matter.  Tayhr  v.  Cltmsony  2  Q.  B.  978, 
1031  ;  11  CI.  &  Fin.  610 ;  Cox  v.  London^  Mayor  of,  L.  R.  2  H.  L.  239. 
So  also  the  judgment  of  an  inferior  court  of  local  jurisdiction  may  be 
avoided  by  proof  that  the  cause  of  action  did  not  arise  "within  its  juris- 
diction ;  Herbert  v.  Cook,  3  Dons.  101  ;  S.  C.  Willes,  36  n. ;  Briscoe  v. 
Stephens,  2  Bing.  213  ;  or  that  defendant,  the  debtor  against  whom  the 
inferior  court  awarded  process,  did  not  reside  within  the  d^trict ;  Carratt  v. 
Morley,  1  Q.  B.  18  ;  it  not  appearing  that  any  proof  of  residence  had  been, 
in  fact,  given  to  the  court  below.  See  also  Huxham  v.  Smiih,  2  Camp. 
19.  The  above  cases  related  to  district  courts  having  no  statutable  or  other 
power,  except  over  causes  arising  within  the  territorial  limits.  Where  the 
court  is  limited  only  as  to  certain  2>er«on«  or  causes,  and  not  as  to  locality;  or 
where  the  jurisdiction  of  the  court,  though  established  for  a  limited  district, 
can  lawfully  exercise  powers  out  of  it ;  or  where  the  practice  of  the 
inferior  coiurt  requires,  and  is  warranted  bv  law  in  requiring,  that  the 
defect  of  jurisdiction  should  be  pointed  out  oy  plea  or  otherwise,  and  the 
defendant  has  waived  the  objection ; — in  such  cases  it  would  seem  that 
the  inquiry  will  be,  not  simply  where  the  cause  of  action  arose,  or  where 
the  parties  reside,  but  whether  the  court  had  jurisdiction.  As  to  the  juris- 
diction of  the  Mayor's  Court,  London,  see  Cox  v.  London,  Mayor  of,  supra  : 
L.  J&int  Stock  Bank  v.  Id.,  1  C.  P.  D.  1  ;  6  C.  P.  D.  494,  C.  A.  ;  6  Ap.  Ca. 
393,  D.  P.  ;  and  Cooke  v.  Gill,  L.  R.,  8  C.  P.  107. 

It  has  been  that  a  judgment  of  the  old  County  Court  is  examinable,  and 
the  existence  of  the  facts  necessary  to  the  regularity  of  such  judgment  is  a 
question  for  the  jury,  although  a  motion  made  in  the  County  Court  to  set 
aside  the  proceedings  for  irregularity  had  been  dismissed.  Thompson  v. 
Blackhurst,  1  N.  &  M.  266.  iBut  in  such  case  there  must  be  a  proper 
defence  to  let  in  the  inquiry.  Williams  v.  Jones,  13  M.  &  W.  628.  Where 
trespass  was  brought  for  executing  a  warrant  to  levy  a  poor-rate,  the  plaintiif 
was  not  permitted  to  impugn  the  appointment  of  the  overseers  on  the 
ground  of  irregularity  or  miscalculation  of  votes  at  the  meeting  of  justices 
at  which  the  appointment  was  made  ;  the  juryliaving  expressly  negatived 
fraud.    Penney  v.  Slade,  6  N.  C.  319. 

Where  a  cause  was  removed  by  habeas  from  an  inferior  court  after  a 
judgment  b^  default,  that  judgment  was  not  evidence  against  the  defendant 
in  tne  superior  court    Boltings  v.  Firhy,  9  B.  &  C.  762. 

Effect  of  Convictions. 

It  IB  a  general  rule  that  the  judgments  of  all  courts  of  competent  judi- 
«iture  are  conclusive  for  the  purpose  of  protecting  their  judicial  officers 
acting  within  the  scope  of  their  authority.  Thus,  where  the  justices  of  the 
peace  have  an  authoritv  given  to  them  by  Act  of  Parliament,  and  they 
appear  to  have  acted  within  the  jurisdiction  so  given,  and  to  have  done  all 
that  they  are  required  by  the  Act  to  do  in  order  to  originate  their 
jurisdiction,  a  conviction  drawn  up  in  due  form,  and  remaining  in  force,  is 
a  protection  in  any  action  brought  against  them  for  the  act  so  done.  Per 
Abbott,  C.  J.,  Basten  v.  Carew,  3  B.  &  C.  663.  Therefore  where,  in  trespass 
against  two  magistrates  for  giving  the  plaintiff's  landlord  possession  of  a 
farm  aa  deserted,  the  defendants  produced  in  evidence  a  record  of  their 
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proceedings  under  the  statute  11  Geo.  2,  c.  19,  s.  16,  which  set  forth  all  the 
circumstances  necessary  to  give  them  jurisdiction,  and  by  which  it  appeared 
that  they  had  pursued  the  directions  of  the  statute,  it  was  held  tnat  this 
record  was  not  traversable,  and  was  a  conclusive  answer  to  the  action. 
Ibid.  So,  in  trespass  against  magistrates  for  taking  and  detaining  a  vessel, 
a  conviction  by  them  under  the  Bum-boat  Act  (2  Qeo.  3,  c.  28),  was  con- 
clusive evidence  that  the  vessel  in  question  was  a  ^'boat"  within  the 
meaning  of  the  Act.  Brittmn  v.  Kinnaird,  1  £.  &  B.  432.  See  further 
Kemp  V.  Nemlle,  10  C.  B.,  N.  S.  523 ;  31  L.  J.,  C.  P.  168,  and  cases  cited, 
post^  Part  III.,  sub  tit.,  Actions  against  justices. 

The  recital  of  an  information  on  oath  in  a  warrant  of  commitment  in  the 
nature  of  a  conviction  (as  for  refusal  to  give  sureties  of  the  peace)  is  evidence 
for  the  justice  of  such  information,  naylock  v.  Sparke,  1  £.  &  B.  471. 
Though  it  was  held  otherwise  in  the  case  of  a  warrant  to  apprehend  on  a 
charge.  Stevens  v.  Clark,  2  M.  &  Rob.  435.  See  R.  v.  Richard,  5  Q.  B.  926. 
In  l&e  manner  a  conviction  for  a  contemj^t  by  commissioners  of  a  court  of 
requests  is  conclusive  for  them  in  an  action  of  trespass  against  them  ;  and 
the  plaintiff  cannot  controveH  the  fiEu;t  of  contempt,  though  unnecessarily 
alleged  in  the  plea.  Aldridge  v.  Haines,  2  B.  &  Ad.  395.  But  a  want  of 
juriBdiction  in  the  commissioners  may  be  shown.  Afidrews  v.  MarriSf 
1  Q.  B.  3. 

An  affiliation  order  obtained  by  £.  W.  may  be  used  to  contradict  E.  W., 
who,  when  called  to  prove  her  marriage  and  the  legitimacy  of  the  plaintifi' 
her  son,  denied,  on  cross-examination,  that  she  had  ever  applied  to  the 
magistrates  for  an  affiliation  order.  Watson  v.  Little,  5  H.  &  K.  472 ;  29  L. 
J.,  Ex.  267. 

Notwithstanding  some  authorities  to  the  contrary  (B.  N.  P.  245 ;  QDb. 
Ev.  30),  it  is  now  settled  that  a  record  of  a  conviction  is  inadmissible  as 
evidence  of  the  same  fact  coming  into  controversy  in  a  civil  suit.  Gibson  v. 
M^Oarty,  Gas.  temp.  Haidw.  311 ;  March  v.  March,  28  L.  J.,  P.  &  M.  30 ; 
Castrique  v.  Imrie,  L.  R.,  4  H.  L.  434,  per  Blackburn,  J.  In  many  of  the 
earlier  cases  the  conviction  was  held  inadmissible  by  reason  of  the  evidence 
on  which  it  was  procured.  See  Blakemore  v.  Glamorgan  Canal  Co.,  2  G.  M. 
&  R.  139 ;  Brook  v.  Carpenter,  3  Bin^.  297  ;  Smith  v.  Rummens,  1  Gamp.  9, 
151.  But  the  conviction  was  also  inadmissible,  on  the  groimd  that  it  was 
res  inter  alios  acta,  and  this  objection  is  still  in  force.  See  Gibson  v.  M^Carty, 
supra  j'  and  Peake  Ev.  41,  et  seq.  Yet,  a  plea  of  guilty  on  an  indictment  for 
assault  is  evidence  by  way  of  admission  against  the  defendant  in  an  action 
for  that  assault.  Trial,  per  Pais,  1  Phill.  Ev.,  7th  ed.,  328  ;  -R.  v.  Fontaine 
Moreau,  11  Q.  B.  1033.  Though  a  verdict  of  guilty  would  not  be  evidence. 
R.  V.  Warden  of  the  Fleet,  12  Mod.  337 — 9.  But  a  conviction  may  sometimes 
be  admissible  as  evidence  of  reputation.  See  Petrie  v.  Nuttall,  11  Exch. 
569  ;  25  L.  J.,  Ex.  200.  When  a  conviction  operated  in  rem  it  was  evidence 
inter  alios,  though  obtained  by  the  testimony  of  the  party  who  used  it  in 
evidence.    Dams  v.  Nest,  6  G.  &  P.  167. 


Effect  of  Sentences  of  Visitors,  dbc. 

The  sentence  of  expulsion  of  a  member  of  a  college  by  the  master  and 
fellows  is  conclusive,  and  cannot  be  impeached  in  a  court  of  law.  R,  v. 
Grundon,  Gowp.  315.  A  sentence  of  deprivation  by  a  visitor  of  a  coll^  is 
in  the  same  manner  conclusive,  and  the  grounds  of  it  not  examinable  in 
any  court  Philips  v.  Bury,  1  Ld.  Raym.  5  ;  S.  G.,  2  T.  R.  346 ;  see  Hargr. 
Law  Tracts,  464,  465.    So,  in  ejectment  against  a  schoolmaster,  who  na& 

0  2 


196  Effect  of  Bocummiary  Evidence. 

been  removed  by  sentence  of  the  trustees  of  the  school  (such  power  being 
vested  in  them)  for  misbehaviour,  it  is  not  necessary  for  the  plaintiffs  to 
p'ove  the  grounds  of  the  sentence,  and  the  defendant  cannot  disprove  them. 
Doe  d.  Z>at^  v.  Haddon,  3  Dong.  310. 


Effect  of  Judgments  of  Foreign  Courts, 

The  judgment  of  a  foreign  court  (and  for  this  purpose  Irish,  Scotch,  and 
Colonial  courts  are  foreign  courts)  of  competent  jurisdiction,  directly  de- 
ciding a  question  cognisable  by  the  law  of  the  country,  is  conclusive  here,  if 
the  same  question  arise  incidentally  between  the  same  parties,  and  the 
sentence  be  conclusive  by  the  law  of  the  foreign  country.  (Xtrcias  v.  Ricardo^ 
12  CI.  &  Fin,  368 ;  Burrows  v.  Jemino,  2  Stra.  733 ;  Stafford  v.  Clarky  2  Bing. 
377  ;  Crispin  v.  Doglioni,  3  Sw.  &  Tr.  96  ;  32  L.  J.,  P.  M.  &  A.  169  ;  DenA 
V.  fifrot^  L.  R.,  4  Q.  B.  414 ;  Messima  v.  Fetrococchino,  L.  R,  4  P.  C.  144  ; 
see  cases  collected  in  notes  to  Ki'ngston^s  (Ds.  of)  case,  2  Smith's  L.  C.  8th  ed. 
839,  et  seq.  Thus,  in  an  action  on  a  covenant  to  indemnify  the  plaintiff  from 
all  debts  due  from  the  late  partnership  of  the  plaintiff,  defendant,  and 
another,  and  fix>m  all  suits,  &c.,  proof  of  the  proceedings  in  a  foreign  court 
in  a  suit  there  instituted  against  the  late  partners  for  the  recoveiy  oi  a  part- 
nership debt,  in  which  suit  a  decree  passed  against  them  for  want  of  answer, 
per  qtud  the  plaiatiff  was  obliged  to  pay  the  debt,  is  conclusive  against  the 
defendant,  wno  will  not  be  permitt^  to  show  that  the  proceedmgs  were 
erroneous.     Tarleton  v.  Tarleton,  4  M.  &  S.  20. 

In  an  action  brought  in  this  country  upon  the  judgment  of  a  foreign  court 
having  jurisdiction  over  the  parties  and  subject-matter  of  the  suit,  such 
judgment  must  now  be  taken  as  conclusive  ana  binding  on  both  parties,  so 
as  to  preclude  their  contesting  the  merits  or  propriety  of  the  decidon, 
although  formerly  on  this  question  much  difference  of  opinion  prevailed. 
Ferguson  v.  Mahon,  11  Ad.  &  E.  179 ;  Australasia,  Bank  of,  v.  Ntas,  16  Q. 
B.  717  ;  20  L.  J.,  Q.  B.  284 ;  De  Cosse  Brissac  v.  Rathhone,  6  H.  &  N.  301 ; 
30  L.  J.,  Ex.  238 ;  Munroe  v.  PiUcingUm,  2  B.  &  S.  11  ;  31  L.  J.,  Q.  B.  81  ; 
Vanguelin  v.  Bernard,  15  C.  B.,  N.  S.  341 ;  33  L.  J.,  C.  P.  78 ;  Ellis  v. 
M'Henry,  L.  R,  6  C.  P.  228 ;  Godard  v.  Gray,  L.  R,  6  Q.  B.  139. 

But  if  it  appears  on  the  face  of  the  foreign  proceedings  or  by  extrinsic 
proof  that  the  judgment  is  against  natural  justice,  as  that  tne  defendant  has 
never  been  summoned  (in  wnich  case  the  court  could  have  no  jurisdiction), 
the  courts  here  will  not  give  effect  to  it  Ferguson  v.  Mahon,  supra; 
Buchanan  v.  Rucher,  9  East,  192 ;  S.  C,  1  Camp.  63 ;  Cavan  v.  Stewart, 
1  Stark.'  525.  So,  where  the  judgment  has  been  obtained  by  fraud.  Ock- 
senbein  v.  Papelier,  L.  R,  8  Ch.  695  ;  even  although  the  foreign  court  tried 
the  question  of  fraud  and  decided  that  it  had  not  been  committed.  Ah&idoffv. 
Oppenheimer,  10  Q.  B.  D.  295,  C.  A.  So,  where  the  judges  in  the  foreign  court 
were  interested  parties.  Price  v.  Dewhurst,  8  Sim.  279.  But  it  is  no  objec- 
tion that  the  proceedings  have  (according  to  the  law  of  the  foreign  country) 
been  Served  upon  a  puolic  officer  in  the  absence  of  the  defendant.  Becquet 
V.  MacCarthy,  2  B.  &  Ad.  951 ;  and  see  Cowan  v.  Braidwood,  1  M.  &  Gr. 
882  ;  Australasia,  Baiik  of,  v.  Harding,  post,  p.  197 ;  see  also  Vcdle  v. 
Dumergue,  4  Exch.  290  ;  Gopin  v.  Stradum,  and  Copin  v.  Adamson,  L.  R,  9 
Ex.  345 ;  1  Ex.  D.  17,  C.  A 

In  order  to  render  tiie  judgment  binding  in  this  country,  it  must  appear 
that  it  was  final  and  conclusive  in  the  foreign  court  in  which  it  was  erven  ; 
Plummer  v.  Woodbam,  4  B.  &  C.  626,  637  ;  Frayes  v.  W<mns,  10  0.  B.,  N. 
S.  149;  that  the  cause  of  action  was  exactly  the  same ;  Callandarv,  Dittrich, 
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4  M.  &  Gr.  68  ;  and  that  the  parties  were  within  or  Bubject  to  its  jurisdic- 
tion ;  Obicini  v.  Bligh,  8  Bing.  335  ;  Novelli  v.  Rossi,  2  B.  &  Ad.  757, 
explained  in  Castrigue  v.  Imrie,  L.  R,  4  H.  L.  435,  per  Blackburn,  J.  As 
to  when  a  court  has  jurisdiction,  see  Schibshy  v.  fVestenhoh,  L.  R.,  6  Q.  B. 
155.  The  judgment  to  be  conclusive  must  be  on  the  merits ;  The  Ddta,  1 
P.  D.  393.  Thus,  a  foreign  judgment  in  favour  of  the  defendant  on  the 
foreign  Statute  of  Limitations  is  no  bar  to  an  action  here,  where  the  statute 
only  bars  the  remedy  and  not  the  right ;  Harris  v.  Quine,  L.  R.,  4  Q.  B. 
653.  In  these  respects  an  Irish,  Scotch,  or  Colonial  judgment  stands  on 
the  same  footing  as  a  foreign  judgment  Harris  v.  Saundei^Sy  4  B.  &  C.  411  ; 
FergiLSon  v.  Mahon,  and  other  cases  cited  antSy  p.  196.  Mistake  by  the 
foreign  court  as  to  the  English  law  applicable  to  the  case  affords  no  defence 
to  an  action  on  the  judgment,  it  b«ing  a  question  of  fact  in  that  court. 
Godard  v.  Gray,  L.  R.,  6  Q.  B.  139.  But  where  the  foreign  court  acts  in 
defiance  of  the  comity  of  nations  by  refusing  to  recognise  a  title  properly 
acquired  according  to  the  laWs  of  England,  our  courts  will  not  give  effect  to 
its  decision.  Simpson  v.  Fogo,  1  J.  &  H.  18 ;  29  L.  J.,  Ch.  657 ;  S.  C,  1  H. 
&  M.  195 ;  32  L.  J.,  Ch.  349.  This  case  was  recognised  as  good  law  in 
Castrique  v.  Imrisy  L.  R.,  4  H.  L.  436,  per  Blackburn,  J. 

Where  there  waa  a  decree  in  Ireland  against  the  validity  of  a  will  of  lands 
in  England  and  Ireland,  such  decree  was  held  no  bar  to  a  suit  between  the 
same  parties  in  the  English  Chancery  respecting  the  land  in  England  de- 
vised by  the  same  wilL  Boyse  v.  Coklougk,  1  K.  &  J.  124 ;  24  L.  J.,  Ch.  7. 
In  Austrakuiay  Bank  o/,  v.  Hardingy  9  C.  B.  661 ;  19  L.  J.,  C.  P.  345,  it  waa 
held  on  demurrer  to  a  plea  of  judgment  recovered  in  a  British  colony  against 
the  defendant,  pleaded  to  a  count  on  a  simple  contract,  that  such  a  judgment 
was  no  merger  in  this  country,  though  it  might  be  so  in  the  colony  ;  and, 
generally,  that  a  foreign  judgment  was  only  jprimd  facie  evidence  of  a  debt 
here.  The  mere  pendency  of  a  suit  in  a  foreign  court  is  no  bar  to  a  suit  in 
this  country  for  the  same  cause.  Ostell  v.  Lepage,  5  De.  G.  &  Sm.  95  ;  21  L. 
J.,  Ch.  501.  A  judgment  against  the  defendant  in  the  Consular  Court  in 
Constantinople,  and  payment  to  the  plaintiff  under  the  judgment,  is  a  con- 
clusive bar  to  another  action  in  this  country  by  the  plaintiff  against  the 
defendant  for  the  same  cause  of  action.  Barber  v.  Lamoy  8  C.  B.,  N.  S.  95  ; 
29  L.  J.,  C.  P.  234 

A  notarial  attestation,  purporting  to  contain  the  substance,  but  not  the 
tenor,  of  a  judgment  of  the  Court  of  the  Inquisition  at  Rome,  stating  the 
offences  for  which  the  defendant  had  been  sentenced,  and  sealed  with  the 
seal  of  that  court,  is  inadmissible  as  evidence  of  the  offences  alleged  therein 
to  have  been  committed.  R,  v.  Newmariy  Dearsly,  C.  C.  85.  The  document 
was  there  admitted  aa  proof  that  a  judgment  had  been  pronounced,  but  not 
of  the  grounds  of  it ;  and  it  seems  questionable  how  far  it  was  admissible 
even  for  this  purpose ;  for  it  was  a  mere  certificate  of  w^hat  the  notary 
considered  to  be  the  resuU  of  a  selected  portuni  only  of  the  originfu 
proceedings. 

Eject  of  Court  Rolls  and  Manor  Books, 

Court  Rolls,  whether  of  a  court  baron  or  customary  court,  are  evidence 
as  well  between  the  lord  of  the  manor  and  his  tenants  or  copyholders  (B.  N. 
P.  247),  as  against  them  ;  Att.-Gen,  v.  Hothamy  1  Turn.  217  ;  and  for  many 
purposes,  as  against  strangers.  Copies  of  court  rolls  purporting  to  be  a 
surrender  by  a  person  shown  to  have  been  in  possession  of  tne  land,  and  an 
admittance  of  the  surrenderee  accordingly,  are  evidence  against  the  defendant 
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1x)th  of  the  copyhold  tenure  and  of  the  title  of  surrenderee,  in  an  action  by 
him  for  use  and  occupation.    Standen  v.  ChrUmas,  10  Q.  B.  135. 

They  will  be  admitted  as  evidence  of  reputation  within  the  manor  ;  and 
even  an  ancient  custumal,  not  properly  a  court  roll,  nor  signed  by  any  of 
the  tenants,  but  found  amon^  the  rolls  and  delivered  down  from  steward  to 
steward,  purporting  to  have  oeen  made  assensu  omnium  tenentiumy  has  been 
admitted  as  evidence  toprove  the  course  of  descent  within  a  manor.  Denn 
d.  Goodwin  v.  Spray,  1  T.  R.  466.  So,  a  presentment  by  the  homage  on  the 
court  rolls  of  a  manor  stating  the  mode  of  descent  of  lands  in  the  manor,  is 
evidence  of  such  mode,  though  no  instance  of  any  person  having  taken 
according  to  it  be  proved.  Roe  d.  Beebee  v.  Parker,  5  T.  R.  26.  Entries  of 
admissions  durante  casU  viduitate  are  evidence  of  a  custom  to  hold  on  that 
condition,  though  there  may  be  no  instance  of  a  forfeiture  for  incontinence. 
Doe  d.  Askeiv  v.  Askeio,  10  East,  620.  Proof  of  the  admission  of  the  young- 
est among  the  collaterals  of  a  certain  degree  of  consanguinity  is  not  evidence 
jter  86  of  the  custom  of  descent  to  the  youngest  of  a  more  remote  degree  ;  thus 
the  entry  of  an  admission  of  the  youngest  son  of  an  uncle  is  no  evidence 
that  the  custom  extends  to  youngest  son  of  the  youngest  brother  of  a  great- 
grandfather. MuggleUm  v.  Bamett,  2  H.  &  N.  653 ;  26  L.  J.,  Ex.  47 ;  27  L.  J., 
Ex.  125  ;  Ex.  Ch.  An  entry  of  an  admission  reciting  a  previous  surrender 
to  the  use  of  a  will,  is  evidence  of  the  surrender  (the  latter  being  lost)  in 
proof  of  a  settlement  by  estate.  R.  v.  ThrutJurou,  1  Ad.  &  £.  126.  In  an 
action  by  a  copyholder  against  a  freeholder  of  a  manor,  an  ancient  parch- 
ment writing,  preserved  among  the  muniments  of  a  manor,  purporting  to  be 
signed  by  certain  copyholders  of  the  manor,  was  held  to  be  evidence,  as 
against  the  plaintiff,  of  the  reputation  of  the  manor  as  to  a  customary  right 
of  common  set  up  to  him.  Chapman  v.  Cowlan,  13  East,  10.  The  court 
rolls  are  evidence  of  proclamations  before  seizure  of  a  forfeited  copyhold, 
though  tendered  on  behalf  of  a  party  claiming  under  the  lord  after  seizure. 
Doe  u.  Tarrant  v.  Hellier,  3  T.  R.  164.  A  presentment  of  a  jujy  at  a  manor 
court,  setting  forth  the  bounds  of  the  manor,  is  admissible  evidence  of  the 
bounds,  though  mutilated  in  part,  such  part  not  being  apparently  con- 
nected with  the  subject  of  boundary.  Evans  v.  Rees,  10  Ad.  &  E.  151.  The 
existence  of  a  customary  compiled  within  the  period  of  legal  memory  is 
conclusive  evidence  against  the  existence  of  a  custom  not  mentioned  therein. 
Portland^  Dk,  of,  v.  ShIAj.  R.,  2  Eq.  765.  See  also  Anglesey,  Ms,  of  v. 
HatheHm,  Ld.,  10  M.  &  W.  218. 

Entries  of  amercements  on  court  rolls  for  acts  of  waste,  offered  in  proof  of 
the  nature  of  a  customary  tenure,  were  said  not  to  be  admissible  for  that 
purpose  without  proof  of  payment.  Rowe  v.  Brenton,  3  M.  &  Ry.  302.  Yet 
it  is  not  coiomon  to  find  in  ancient  court  rolls  anything  to  indicate  such 
payments.  Whether  made  voluntarily  or  upon  process,  the  entry  of  pay- 
ment is  more  likely  to  appear  in  the  bailifrs  accounts,  or  in  the 
estreat  rolls. 

Presentments  by  the  leet  jury  of  unlawful  fishing  in  a  stream  belonging 
to  the  lord  of  the  manor  are  not  evidence  for  the  lord  of  his  right  to  the 
stream  ;  for  they  are  made  in  the  exercise  of  a  criminaljurisdiction,  and 
are  res  inter  alios y  per  Erie,  J.,  in  Mildmay  v.  Neu^ton,  Winton  Sum.  Aas. 
1846  ;  dvhitante  Coleridge,  J.,  in  WaddingUm  v.  NewUm,  Winton  Sum.  Ass. 
1850,  who  was  disposed  to  admit  them,  on  the  same  presentments  being 
tendered  at  a  subsequent  trial  on  the  same  question  between  other  parties. 
See  ante,  p.  195.  In  Calmady  v.  Rotoe,  see  6  C.  B.  877,  878,  presentments 
of  purprestures  were  rejected  by  Patteson,  J.,  because  no  fine  appeared  to 
have  been  imposed  ;  and  it  should  seem  that  a  bare  presentment,  without 
more,  is  only  evidence  where  reputation  within  the  manor  is  aomissible. 


Court  RoUs,  <kc. — FMtc  Books  and  Documents.  199 

Entries  of  fines  assessed  in  the  books  of  a  deceased  steward  are  not  evidence 
of  a  custom  to  take  such  fines  unless  there  be  some  proof  of  payment.  El/y, 
Deaney  of,  v.  Caldecotty  7  Bing.  433.  Presentments  are  not  evidence  of 
matters  not  within  the  jurisdiction  of  the  homage  ;  as  a  presentment  bv  the 
freeholders  of  a  right  of  common  enjoyed  by  the  owner  of  a  certain  larm. 
Richards  v.  Bassett,  10  B.  &  C.  657. 


Effect  of  PvMic  Books  and  Public  Documents* 

Public  books  and  docimients  of  an  official  character  are  in  many  instances 
evidence,  even  as  between  strangers,  of  the  facts  therein  recorded.  Thus 
where  a  duty  is  cast  by  common  law  or  statute  upon  a  person  to  renter  or 
certify  that  certain  mcts  existed  vnthin  his  knowledge,  the  register  or 
certificate  would,  it  seems,  be  evidence  of  those  facts  ;  and  in  some  cases  the 
statute  requiring  the  registration  to  be  made  provides  that  the  register  shall 
be  evidence  altno'  the  facts  are  not  within  his  knowledge,  e.g.  registers  of 
births  and  deaths,  an^  pp.  119, 120.  In  all  other  cases,  however,  the  register 
would  be  admissible  in  proof  of  the  fact  of  rc^tration  only.  Thus  a  report 
made  by  public  officers  is  admissible  only  in  proof  that  they  have  made  a 
report,  but  not  of  the  facts  therein  stated.  Sturla  v.  Freccia,  5  Ap.  Ca.  623, 
D.  P.  The  term  "  public  document "  is  used  in  the  sense  of  one  made  by 
a  public  officer,  for  the  purpose  of  the  public  using  it  and  being  able  to 
refer  to  it :  the  public  having  access  thereto  are  not  necessarily  all  the 
world,  but  may  be  limited,  e,g.  the  tenants  of  a  manor^  or  the  members  of  a 
corporation.  Id,  643,  'per  Ld.  Blackburn. 

The  official  indorsement  or  certificate,  or  entry  in  the  officer^s  book, 
of  the  registration  of  a  deed  required  by  statute  to  be  r^stered  ]a  primd 
facie  evidence  of  its  registration.  GrindeU  v.  Brendon,  6  C.  B.,  N.  S.  698 ; 
28  L.  J.,  C.  P.  333,  and  see  ante,  pp.  134, 135 ;  and  also,  where  the  statute  re- 
quires the  observance  of  certain  formalities  at  the  time  of  such  registration, 
that  those  formalities  have  been  complied  with  ;  S.  0.  See  furtner,  ante^ 
p.  41.  The  registration  does  not,  nowever,  affi)rd  evidence  that  other 
requisites  necessary  to  the  validity  of  the  deed  registered  have  been  com- 
plied with  ;  as  that  a  composition  deed  has  been  assented  to  bv  the  requisite 
majority  of  creditors.  Bramble  v.  Moss,  L.  R.,  3  C.  P.  458.  And  particular 
&cts  supplied  by  private  persons  do  not  become  evidence  against  third 
persons,  merely  because  they  are  entered  in  a  public  register.  Huntley  v. 
Donovan,  15  Q.  B.  96,  post,  p.  201.  Accord,  lie  WintU,  L.  R,  9  Eq.  373, 
ante,  p.  120.  See  also,  as  to  the  effect  of  the  entry  of  a  memorial  of  a  con- 
veyance on  a  county  register,  anU,  p.  135.  The  stats.  8  &  9  Vict.  c.  113, 
s.  1  {amie,  pp.  94,  95),  and  14  &  15  Vict  c.  99,  s.  14  (anJte,  p.  96),  will  assist 
in  the  prooi  of  public  documents. 

The  following  are  some  of  the  cases  in  which  evidence  of  this  kind  has 
been  received.  Lists  of  registers  which  have  been  treated  as  authentic 
will  be  found  in  most  of  the  books  on  evidence,  but  sufficient  care  has  not 
been  taken  to  distinguish  between  proof  of  a  document,  and  its  effect 
when  proved. 

The  register  of  the  Navy  Office,  with  proof  of  the  usage  to  return  all 
persons  dead  with  the  mark  Dd.,  has  been  admitted  to  prove  the  death  of  a 
sailor.  B.  N.  P.  249.  So,  the  books  of  the  Sick  and  Hurt  Office,  made  up 
from  returns  of  the  King's  ships,  and  kept  by  a  public  officer  under  the 
Admiralty,  are  evidence  of  the  death  of  a  sailor.  Wallace  v.  Cook,  5  £sp. 
117.     As  to  similar  registers  in  the  Army,  see  42  &  43  Vict.  c.  8,  s.  3 
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Books  in  the  First  Fraits  Office  are  evidence  of  collations.  Iri^  Society  v. 
Derry,  Bp,  ofy  12  CL  &  Fin.  641.  The  book  at  Lloyd's,  stating  the  capture 
of  a  ship,  was  held  evidence  of  such  capture  in  an  action  on  a  policy,  and 
also  of  notice  of  the  loss,  as  against  a  subscriber  to  Lloyd's  in  the  habit  of 
examining  the  books  there.  Abel  v.  Potts,  3  Esp.  242.  It  is  also  evidence 
against  an  underwriter  of  the  time  of  sailing ;  for  he  is  presumed  to  have 
knowledge  of  its  contents.  Macintosh  v.  MarshcUly  11  M.  &  W.  116.  But 
a  certificate  by  an  agent  of  Lloyd's  is  not  evidence  of  the  amount  of  damage 
even  against  a  subscriber.  Drake  v.  Maryait,  1  B.  &  G.  473.  The  log-book 
of  a  man-of-war  is  evidence  to  prove  the  time  of  a  vessel  sailing  under  its 
convoy,  in  an  action  on  a  policy  upon  such  vessel.  D* Israeli  v.  Jotoett,  1 
Esp.  427.  Such  log-book,  however,  is  only  evidence  when  produced  as  an 
official  public  book  from  the  Admiralty  ;  Bundle  v.  Beaumont^  4  Bing.  537  ; 
otherwise  it  can  only  be  used  to  refresh  the  memory  of  the  person  who  made 
the  entries  ;  Burrovgh  v.  Martin,  2  Camp.  112.  As  to  merchant-logs,  see 
the  Merchant  Shipping  Act,  1854, 17  &  18  Vict.  c.  104,  s.  285,  cited  ante, 
p.  122.  An  official  letter  written  at  the  end  of  a  voyage  by  the  captain 
of  a  convoy,  and  produced  by  the  Admiralty,  seems  to  have  been  neld 
evidence  of  the  facts  stated  in  it  in  a  suit  inter  alios.  JVatson  v.  King.  4 
Camp.  275.  -  Muster  rolls  of  the  King's  ships,  produced  from  the  Admiralty, 
are  evidence  of  the  fact  that  persons  therein  named  were  then  on  board. 
Semb,  Barber  v.  Holmes,  3  Esp.  190,  and  the  cases  cited  and  recognised 
arguendo,  15  Q.  B.  100.  A  copy  of  the  searcher'^  report  at  the  Custom 
House  is  evidence  of  the  caigo  on  board,  being  an  official  paper  made  under 
the  statute.  Johnson  v.  Ward,  6  Esp.  48.  In  the  Court  of  Admiralty, 
entries  in  the  journals  of  the  lighthouses,  The  Maria  das  Dores,  Brown  & 
L.  27  ;  32  L.  J.,  P.  M.  &  A.  163  ;  and  of  coastguard  stations,  The  Caiherina 
Maria,  L.  R.,  1  Ad.  &  Ec  53  ;  were  admitted  in  evidence  to  show  the  state 
of  wind  and  weather  at  a  given  time  without  further  proof,  although  not 
admissible  at  common  law.  Per  Lushington,  J.,  Brown.  &  L.  28  ;  32  L. 
J.,  P.  M.  &  A.  164. 

The  bank  books  are  the  best  evidence  to  prove  a  transfer  of  stock  ;  the 
testimony  of  the  broker  is  not  enough.  Breton  v.  Cope,  Peake,  30.  The 
book  from  the  master's  office  will  prove  a  person  to  be  a  solicitor  of  a 
superior  court,  without  production  of  the  roll.  JR.  v.  Crossley,  2  Esp.  626. 
The  poll-books  at  an  election  are  evidence.  Mead  v.  Robinson,  Willes,  424. 
So,  tne  polling-papers,  handed  in  at  a  municipal  election  and  produced  by  the 
town  clerk,  were,  it  seems,  evidence  of  the  vote  given  ;  but  the  custody  of 
them  must  be  traced,  so  as  to  identify  them  as  original  papers  ;  and  the 
mere  production  of  papers,  purporting  to  be  such,  by  a  succeeding  town 
clerk  IS  not  enough.  It.  v  Ledgard,  8  Ad.  &  E.  535.  So,  the  books  of  the 
old  King's  Bench  and  Fleet  prisons  were  admitted  to  prove  the  dates  of  the 
commitment  and  discharge  of  prisoners  ;  R.  v.  AicUes,  1  Leach,  C.  C.  239 ; 
although  not  then  kept  by  any  public  authority  ;  but  they  are  not  evidence 
of  the  cause  of  commitment,  of  which  the  commitment  itself  is  the  best 
evidence.    SaUe  v.  Thomas,  3  B.  &  P.  188. 

The  copy  of  an  official  paper  containing  the  number  of  passengers  on 
board  a  vessel,  made  by  the  master  in  pursuance  of  an  Act  or  Parliament, 
and  deposited  at  the  India  House,  is  admissible  to  show  the  number  and 
description  of  the  persons  on  board  the  vessel.  Richardson  v.  Mellish,  By. 
&  M.  66 ;  S.  C.  2  Bing.  229.  Excise  books,  transcribed  from  the  maltsters 
specimen  paper,  are  evidence  against  him,  without  calling  the  officers  who 
have  transcribed  them.  R.  v.  Grimwood,  1  Price,  369.  Shipping  entries 
at  the  Custom  House  have  been  disallowed  as  evidence  to  fix  a  jMrty  with 
fraud,  unless  the  original  note,  from  which  the  entry  was  made,  be  produced 
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and  traced  to  him  or  his  agent  Hughes  v.  Wilson^  1  Stark.  179.  So, 
formerly,  an  entry  of  the  sale  of  a  ship  in  the  rej^ster  of  the  Custom  House 
was  thought  not  to  be  evidence  of  ownership  without  connecting  the  party 
with  it,  though  made  under  an  Act  of  rarliament  Fraser  v.  Hopkins, 
2  Taunt.  5 ;  but  now  see  Effect  of  ship^a  register,  post.  p.  206.  So,  the  cer- 
tificates or  reports  which  are  required  to  be  made  by  masters  of  foreign 
vessels  at  the  Custom  House  for  the  purpose  of  knding,  and  filed  there,  are 
not  evidence  of  the  piurticulars  certified  (except  as  against  the  master  and 
those  in  privity  with  him).  Huntley  v.  Donovan,  15  Q.  B.  96.  The  books 
of  the  clerk  of  the  market,  made  up  under  stat.  47  Qeo.  3,  sess.  2,  c  68, 
8.  29,  were  not,  per  se,  evidence  of  the  contract  of  sale  as  between  the  buyer 
and  seller  of  coals  in  London,  though  the  act  made  such  entries  evidence 
**  in  all  actions  touching  anything  done  in  pursuance  of  it."  Brown  v.  Capel, 
M.  &  M.  374. 

Entries  in  the  books  of  the  clerk  of  the  peace  of  deputations  granted 
many  years  since  to  gamekeepers  b^  the  owner  of  a  manor  are  evidence, 
without  production  of  the  deputations  themselves,  to  show  that  the  party 
therein  mentioned  exercised  the  right  of  appointing  gamekee])er8.  Uunt 
V.  Andrews,  3  B.  &  A.  341 ;  and  see  Ruskworth  v.  Graven,  M'CL  &  Y.  417. 
A  book  of  claims,  kept  by  the  clerk  (deceased)  of  an  inclosure  commission, 
signed  by  the  commissioners,  is  evidence  of  such  claims,  the  originals  being 
lost  Doe  d.  Welsh  v.  LangfiM,  16  M.  &  W.  497.  A  manuscript  book  of  the 
date  of  Eliz.,  purporting  to  be  written  by  an  ofiicer  of  tne  Duchy  of 
Lancaster,  and  describing  the  duties  of  the  office,  is  not  evidence  in  behalf 
of  his  successor  claiming  to  exercise  the  same  rights  and  duties  under  an 
appointment  from  the  duchy.  Jeunson  v.  Dyson,  2  M.  &  Rob.  377.  Wliere 
the  plaintiff,  the  surgeon  of  a  workhouse,  was  desirous  of  disproving  neglect 
of  a  pauper,  he  was  not  permitted  to  put  in  evidence  a  journal  kept  by  him 
and  statmg  his  attendances,  though  it  was  kept  by  order  of  the  Poor  Law 
Commissioners  under  4  &  5  Will.  4,  c.  76.  Merrick  v.  WaJdey,  8  Ad.  ft  £. 
170.  Returns  of  sales  of  com  under  1  &  2  Geo.  4,  c.  87,  were  not  conclusive, 
if  evidence  at  all.  to  show  the  parties  to  whom  the  com  was  delivered ;  for 
it  was  no  part  of  the  duty  of  tne  com  fiactor  to  mention  this  in  the  retum. 
Woodley  v.  Brown,  2  Bing.  627.  An  entiy  in  a  vestry-book,  stating  that  A. 
was  duly  elected  treasurer  of  the  parish  at  a  vestry  duly  held  in  pursuance 
of  notice,  is  evidence  of  such  election,  and 'of  its  regularity.     R.  v.  Martin, 

2  Camp.  100 ;  Hartley  v.  Cook,  5  C.  &  P.  441.  But  it  must  appear  by  the 
entry,  or  aliunde,  that  the  meeting  was  duly  convened  after  proper  notice. 
Heysham  v.  Forster,  5  M.  &  Ry.  277.  So,  a  wardmote-book  proves  the 
election  of  a  constable  in  the  City  of  London.  UnderhUl  v.  Witts,  3  Esp.  56. 
In  an  action  for  disturbing  the  plaintiff  in  the  enjoyment  of  a  pew  claimed 
in  right  of  his  messuage,  an  old  entry  in  the  vestry-book  signed  by  the 
churchwardens,  stating  repairs  of  the  pew  by  a  former  owner  of  tne  messuage 
(under  whom  the  pkintiff  claims),  in  consideration  of  his  using  it,  is 
evidence  to  prove  the  plaintiff's  title ;  for  it  is  made  by  the  churchwardens 
on  a  subject  within  the  scope  of  their  official  authority.    Price  v.  Littlewood, 

3  Camp.  288.  But  see  Cooke  v.  Banks,  2  C.  &  R  478.  The  book  kept  by 
the  secretary  of  bankrupts  was  held  not  even  secondary  evidence  of  a 
certificate.  Henry  v.  Lngh,  3  Camp.  499.  But  now  see  the  Bankruptcy 
Act,  1883  (46  &  47  Vict  c.  52),  s.  133,  cited  post,  Part  III.,  Actions  by  trustees 
of  bankrupts. 

Books,  tkc,  of  public  companies.]  The  transfer  book'of  a  railway  company 
is  not  evidence  of  the  title  of  the  transferee,  though  an  Act  of  Parliament 
makes  the  entry  necessary  to  complete  the  title.    Hare  v.  Waring,  3  M. 
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&  W.  362.  Where  a  water  company  was  sued  on  a  bond,  their  books  were 
rejected,  as  proof /or  th^m  that  the  bond  was  executed  at  an  irregular  meet- 
ing, although  the  plaintiff  was  a  proprietor,  and  the  private  act  remdred 
such  books  to  be  kept,  and  to  be  open  for  inspection  to  proprietors.  HiU  v, 
ManchesteTf  dbc,  Waterworki  Co.,  5  B.  &  Ad.  866.  In  the  Act  in  the  last 
case  there  was  no  provision  to  make  the  books  evidence,  and  the  plaintiff, 
though  a  proprietor,  was  considered  as  a  stranger  quoad  hoc,  the  books  being 
those  of  the  corporate  body,  and  not  of  the  proprietors  generally.  But  in  the 
recent  Acts  regulating  the  incorporation  of  companies,  provision  is  made 
for  the  entry  of  proceedings,  &c.,  in  books,  and  those  books  are  receivable 
in  evidence ;  viae  post,  Part  III.,  Actions  hy  a}id  against  companies:  As  to 
the  effect  of  the  issue  of  share  certificates  by  a  company  and  tne  registration 
of  shares,  vide  Id, 

Banker^  account  books.]  As  to  effect  in  evidence  of  bankers'  account 
books  under  the  Bankers?  Books  Evidence  Act,  1876  (39  &  40  Vict.  c.  48), 
vide  ante,  p.  116. 

Land-tax  hooks."]    Land-tax  assessment  books  are  evidence  of  the  occu- 

rtion  of  land  by  the  parties  named  in  them.  Doe  d.  Strode  v.  Seaton,  2  Ad. 
E.  171.  But,  where  it  was  proved  to  be  usual  to  make  no  alteration  in 
the  name  as  long  as  the  land  was  in  the  same  family,  they  were  rejected. 
Doe  d.  Stansbury  v.  Arkwright,  lb.  182,  n.  The  proof  of  redeemed  land-tax 
is  the  certificate  of  the  commissioner,  or  copy  of  the  register.  Buchanan 
V.  Poppleton,  4  C.  B.,  N.  S.  20;  27  L.  J.  C.  P.  210. 

Heralds'  books."]  The  heralds'  visitation-books,  made  under  commissions 
regularly  issued  till  the  close  of  the  seventeenth  century  (2  Jac.  2),  are 
evidence  of  the  facts  therein  recorded  in  matters  of  pedigree.  B.  N.  P.  248; 
Report  on  Public  Records,  1800,  p.  82.  It  is  usual,  and  uier,  to  be  prepared 
wiui  evidence  of  the  commissions ;  though,  as  they  were  general  ones,  and 
not  merely  issued  pro  hdc  vice,  such  evidence  is,  perhaps,  not  strictly 
necessary.  See  Proof  of  Inquisitions,  dec.,  ante,  p.  106.  It  is  doubtful, 
however,  whether  these  visitation-books  are  admissible  in  evidence,  inter 
alios,  of  the  facts  therein  recorded.  See  Polimi  v.  Gray,  12  Ch.  D.  428,  433, 
436,  per  C.  A.  A  certificate  taken  from  the  register  of  the  funerals  of  Peers 
at  the  Herald's  College  is  admissible  in  evidence  as  an  official  document 
taken  by  persons  whose  duty  it  was  to  make  it  up.  Vavx  Peerage,  5  CL  &  F. 
626.  But  a  pedigree,  deduced  from  these  books  and  drawn  up  by  a  herald, 
is  not  admissible.  King  v.  Foster,  T.  Jones,  224 ;  2  RoL  Ad.  686.  So,  a 
written  pedigree,  purporting  to  be  made  by  one  of  the  family,  and  entei^ 
in  the  heralds'  books,  is  not  evidence.  Per  Fortescue,  J.,  12  Vin.  Abr.  Evid. 
p.  119.  An  affidavit  stating  the  members  of  deponent's  family,  found  in 
the  heralds'  office,  may  be  good  evidence  as  a  declaration ;  and  where  the 
original  was  lost,  an  entry  of  it  in  their  books  has  been  allowed  as  secondary 
evidence.  Per  Littledale,  J.,  Doe  d.  Hungate  v.  Gascoigne,  2  Stark,  Ev.  2nd 
ed.,  App.  1087. 

Bisliopf^  registers.]  The  official  register-book  of  a  bishop,  containing 
entries  of  the  transactions  at  visitations,  has  been  admitted  as  evidence  of 
the  right  of  nomination  to  a  curacy.  Arnold  v.  Bath  and  Wells,  Bp.  of, 
6  Bing.  316.  So,  episcopal  registers  have  been  admitted  as  evidence  of 
vicarial  endowments;  Tucker  v.  WUkins,  4  Sim.  262;  Leonard  v.  FranMyn, 
1  Daniel,  34 ;  or  of  collations ;  Irish  Society  v.  Derry,  Bp.  of,  12  CI.  &  Fin. 
641 ;  or  of  the  foundation  of  a  deanery  in  the  13th  century ;  Rv,  S.  Peter's 
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Exeter,  12  Ad.  &  E.  512.  An  enrolment-book  of  leases,  granted  by  the 
Bishop  of  Durham,  was  allowed  as  secondary  evidence  of  a  lease  on  behalf 
of  one  claiming  under  the  bishop;  being  a  public  muniment;  Humble 
y.  Hunt,  Holt,  N.  P.  601 ;  and  a  similar  register  of  chapter  leases,  from  the 
Chapter  House  of  Salisbury,  was  admitted  as  evidence  of  reputation  respect- 
ing the  limits  of  a  parish ;  Per  Tindal,  C.  J.,  in  Coombs  v.  Uoether,  M.  &  M. 
398.  It  seems  to  be  on  this  footing  that  the  foundation  charters  and  grants, 
registered  and  preserved  among  the  muniments  of  dissolved  monasteries, 
are  admitted  in  evidence  on  behalf  of  the  successors  to  their  estates ;  at 
least  where  the  originals  cannot  be  found ;  ante,  pp.  14,  15,  97,  et  seq.  See 
also  ante,  pp.  134^  135,  as  to  Enrolled  deeds. 

Notarial  and  consular  certificates.']  A  notarial  certificate  of  the  protest 
abroad  of  a  foreign  bill  of  exchange  is  evidence  of  that  fact.  Bayley  on 
BUIs,  490 ;  Anon,,  12  Mod.  345 ;  and  see  further  Geralopulo  v.  Wieler,  10 
C.  B.  690 ;  20  L.  J.,  C.  P.  105,  cited,  post.  Action  on  bills  of  exchange. — Protest, 
So,  a  certificate,  which  purported  to  be  given  by  a  notary  public,  verifying 
the  signature  of  a  person  aoroad  before  whom  an  affidavit  is  sworn,  and 
stating  that  that  person  is  competent  to  administer  oaths,  is  evidence  of 
these  facts.  Ex  pU.  Worsley,  2  H.  Bl.  275 ;  Omealey  v.  Newell,  8  East,  364 ; 
Cole  V.  Sherard,  11  Exch.  482.  See  Abbott  v.  Abbott,  29  L.  J.,  P.  M.  &  A.  57 ; 
ante,  p.  121.  As  to  the  admissibility  of  an  affidavit  sworn  before  a  notary 
abroad,  see  In  re  Bernard,  2  Sw.  &  Tr.  489 ;  31  L.  J.,  P.  M.  &  A.  89 ;  In 
re  Lambert,  L.  R,  1  P.  &  M.  138,  contra;  and  In  re  Davi^  Trusts,  L.  R  8 
Eq.  98.  Bjr  15  &  16  Vict,  c  86,  s.  22,  the  Court  of  Chancery  was  to  take 
judicial  notice  of  the  seal  or  signature  of  a  notary  public  in  Scotland  or 
Ireland,  or  a  British  colony,  affixed  or  subscribed  to  certain  documents  to  be 
used  in  the  said  court  This  enactment  extends  to  the  High  Court.  Brooke  v. 
Brooke,  17  Ch.  D.  833,  See  also  Rules,  1883,  0.  xxxviii.,  r.  6,  anU,  pp.  77, 78. 

But,  in  other  cases,  notarial  and  consular  certificates  are  not  evidence  of 
the  facts  certified ;  thus  the  presentment  in  England  of  a  foreign  bill  cannot 
be  so  proved.  Chesmer  v.  Noyes,  4  Camp.  129.  So  a  notarial  certificate  of 
the  execution  of  a  power  of  attorney  abroad  was  held  to  be  insufficient 
evidence.  Ex  pU,  Church,  1  D.  &  Ry.  324.  Though,  under  15  &  16  Vict, 
c.  86,  s.  22,  ante,  p.  78,  it  would  now  oe  otherwise  in  the  case  of  a  power  of 
attorney  to  be  used  in  court  Armstrong  v.  Stockham,  24  L,  J.  Ch.  176.  In 
Waldron  v.  Coonibe,  3  Taunt  162,  it  was  held,  in  an  action  on  a  policy  of 
insurance  on  goods  to  recover  a  loss  by  sea  damage,  that  the  amount  of  the 
loss  could  not  be  proved  by  a  certificate  from  the  British  vice-consul  at 
Rio  Janeiro,  although  it  was  the  duty  of  the  vice-consid  to  superintend  the  sale. 

In  Batavia,  charter-parties  are  entered  into  by  the  instrument  being 
written  in  a  book  by  a  notary  (he  being  a  public  officer  by  the  Dutch  law, 
which  prevails  in  Batavia),  and  there  signed  by  the  parties.  The  notary 
makes  copies,  which  he  si^s  and  seals,  and  which  the  principal  officer  of 
the  Government  of  Java  signs,  upon  proof  of  their  being  executed  by  the 
notaiT.  Then  one  copy  is  delivered  to  each  party.  In  the  courts  of  Java, 
in  order  to  prove  the  charter-party,  it  is  requisite  to  produce  the  notary's 
book ;  but  this  book  is  never  allowed  to  be  taken  out  of  Java ;  and  in 
Dutch  courts,  out  of  Java,  faith  is  given  to  the  above  copies  as  to  an  original. 
It  was  held  that  the  copies  were  not  receivable  in  evidence  in  this  country. 
The  chief  contention  was  that  they  had  been  made  originals  by  the  autho- 
rity given  to  the  notaiy  by  the  parties  themselves,  which  failed.  The  court 
also  thought  that,  though  seconaaiy  evidence  of  the  contents  of  the  notary's 
book  might,  under  the  circumstances,  be  admissible,  still  these  copies  were 
not  sufficiently  authenticated  to  be  used  for  that  purpose.    Brown  v.  Thom^ 
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tan,  6  Ad.  &  E.  185.     See  BoyU  v.  IFiseman,  11  Excb.  360  ;  24  L.  J.,  Ex. 
160,  anUy  p.  5  ;  and  R.  v.  Castro,  ante,  pp.  92,  123. 

A  certincate  of  ordination,  under  the  seal  of  the  bishop,  is  evidence  of 
holy  orders.    R.  v.  Baihvnck,  2  B.  &  Ad.  639. 

Post-marL]  The  post-mark  on  a  letter  has  been  admitted  as  evidence  of 
the  date  of  its  being  sent.  Abbey  v.  Lill,  5  Bing.  299  ;  R.  v.  Pluiner,  R,  & 
Ry.  264  ;  Kent  v.  Lovxn,  1  Camp.  177.  But,  a  post-mark  may  be  contra- 
dicted by  oral  evidence  of  the  real  date  of  posting.  Stoeken  v.  GoUin,  7  M. 
&  W.  515.  The  post-mark  is  no  proof  of  a  publication  of  the  contents  of 
the  letter  at  the  place  of  posting.  R.  v.  Watson,  1  Camp.  215.  Where  it 
was  required  to  prove  that  A.  effected  an  insurance  by  order  of  B.,  the  pro- 
duction by  B.  of  an  order  in  a  letter,  with  the  post-mark,  addressed  to  A., 
was  received  as  evidence  that  a  policy  effected  in  A.'s  name  of  the  date  of 
the  letter  was  effected  under  that  order.  Arcangelo  v.  ITiompfion,  2  Camp. 
620.  In  R,  V.  Plumer,  supra,  it  was  held  that  tiie  double  postage  office- 
mark  on  a  letter  was  not,  per  se,  proof  that  it  contained  an  inclosure.  See 
further  ante,  p.  116. 

Books  of  history,  d-c.']  A  general  history  mav  be  given  in  evide£ce  to 
prove  a  matter  relating  to  the  kingdom  in  general.  B.  N.  P.  248  ;  Vin.  Ab. 
Ev.  (A.  b.  40).  Thus,  chronicles  are  said  to  have  been  admitted  to  prove 
that  at  a  certain  period  Charles  V .  of  Spain  had  not  surrendered  the  crown 
to  Philip.  Neate  v.  Fry,  cited  1  Salk.  281.  But  see,  however,  S.  C,  sub 
nom,  Mossam  v.  Joy,  10  How.  St  Tr.  626,  and  Peake  Ev.  82,  83,  and  '2 
Taylor,  Evidence,  §  1522,  n.  Historical  evidence  of  this  kind  is  only  to  be 
used  in  proof  of  a  matter  concerning  the  government,  and  was  therefore 
rejected  as  proof  that  King  Alfred  was  the  founder  of  a  college.  Cockman 
V.  Mather,  1  Bamardist.  14.  See  Brounker  v.  Atkyns,  Skin.  15.  Nor  can  it 
be  admitted  in  proof  of  a  local  custom  ;  thus  Camden's  **  Britannia "  was 
held  to  be  no  evidence  on  an  issue  whether,  by  the  custom  of  Droitwich, 
salt-pits  could  be  sunk  in  any  part  of  the  town.  Stainer  v.  Droitwixh,  1 
Salk.  281.  Kor  is  it  evidence  oi  the  creation  of  a  peerage.  Vauz  Peerage, 
5  CI.  &  F.  526.  It  seems  indeed  only  to  be  used  to  refresh  the  memory  of 
the  jury  on  notorious  facts,  which  require  no  evidence  at  alL  Thus,  it  has 
been  held  that  counsel  may,  in  addressing  a  jurv,  refer  generally  to  matters 
of  history,  whether  ecclesiastical  or  political,  and  cite  the  language  of  writers 
or  statesman  by  way  of  illustration  or  explanation  ;  but  they  are  not  at 
liberty  to  cite  specific  canons  or  foreign  treaties,  or  the  printed  works  in  use 
among  certain  communities,  and  purporting  to  represent  their  doctrines,  so 
as  to  nx  a  party  to  the  suit  with  those  doctrines,  and  to  persuade  the  jury  to 
act  upon  such  imputation,  unless  such  documents  be  proved  by  regular 
evidence,  and  brought  home  to  the  party  by  proof  of  his  personal  adoption 
of  them.    Darby  v.  Ouseley,  1  H.  &  N.  1  ;  26  L.  J.,  Ex.  227. 

Effect  of  Corporation  Books, 

The  public  official  acts  of  a  municipal  corporation,  registered  in  their 
books,  regularly  kept  and  entered  by  the  proper  officer,  may  be  [and  ought 
to  be]  proved  by  the  books  themselves,  wnicn  are  e^Hdence  of  them  even  as 
between  strangers.  Thetford,  Case  of,  12  Vin.  Ab.  90,  and  R,  v.  Mothersdl, 
1  Stra.  93.  Thus,  an  entry  of  the  disfranchisement  of  a  corporator  is 
evidence  to  prove  it ;  and  it  cannot  be  collaterally  examined  on  tne  merits. 
Brown  v.  London,  Corporation  of,  11  Mod.  225.  But  the  books  of  a  corpora- 
tion, whether  public  or  private,  are  not  admissible  in  their  own  favour  as  to 
matters  of  a  private  nature  ;  as  to  establish  a  claim  of  toll.    Brett  v.  Beales, 
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3£  &  M.  419,  cited  antey  p.  52.  Marriaae  v.  Lavjreneey  3  B.  &  A.  142  ; 
London  v.  Lynn^  1  H.  BL  214,  n. ;  or  a  right  to  appoint  a  curate  as  against 
the  vicar ;  Att-Gen.  v.  Warwick,  4  Russ.  222 ;  or  an  exclusive  right  of 
trading.  Davies  v.  Morgan,  1  C.  &  J.  590 — 3.  Where  plaintiff  sued  a 
corporation  (of  ivhich  he  was  an  alderman)  on  a  bond,  and  defendants 
pleaded:  1,  Fraud ;  2,  That  the  bond  was  irr^pilarly  executed  contrary  to  a 
bye-law,  Parke,  B.,  admitted  the  books  of  the  corporation  to  prove  the  bye- 
law,  but  rejected  them  as  evidence  for  the  defendants  of  a  private  transac- 
tion between  the  plaintiff  and  the  corporation  in  proof  of  the  fraud.  Holds- 
loorth  V.  Dartriunuh,  Mayor  ojy  Exeter  Sum.  Ass.  1838,  MS. 

Efft(X  of  Parith  Register s,  d:c. 

The  registers  of  baptisms,  marriages,  and  burials,  preserved  in  churches, 
are  good  evidence  of  tne  facts  which  it  is  the  duty  of  the  officiating  minister 
to  record  in  them.  B.  N.  P.  247  ;  Doe  d.  Warren  v.  Bray,  8  B.  &  C.  816. 
Where  it  appeared  that  the  practice  was  to  make  entries  in  the  general 
parish  register,  once  in  three  months,  out  of  a  day-book  in  which  the  entries 
were  made  immediately  after  the  baptism  or  on  the  same  morning ;  and  in 
the  day-book  after  a  particular  entry,  the  letters  K  B.  (signifying  base-bom) 
were  inserted,  which  were  omitted  in  the  register,  it  was  held  that  evidence 
of  the  day-book  could  not  be  received  :  for  there  could  not  be  two  parish 
registers.  Mav  v.  May,  2  Stra.  1073.  An  entry  by  the  minister  of  a  bap- 
tism which  took  place  before  he  became  minister,  and  of  which  he  received 
information  from  the  parish  clerk,  is  not  admissible ;  nor  is  the  private 
memorandum  of  the  fact  made  by  the  clerk,  who  was  present  at  the  baptism. 
Doe  d.  Warren  v.  Bray,  8  B.  &  C.  813.    But  see  Doe  d.  France  v.  Andrews, 

15  Q.  B.  756,  ante,  p.  118.  As  to  proof  of  the  identity  of  the  parties,  vide 
ante,  p.  118. 

The  books  of  Fleet,  King's  Bench,  May  Fair,  and  Mint  marriages  are  not 
evidence  to  prove  a  marriage,  for  they  were  not  made  by  public  authority. 
Thev  were,  in  fact,  only  private  memoranda  kept  by  ministers  who  officiated 
at  clandestine  marriages  contrary  to  the  canons  of  uie  church.  See  Bum  on 
Fleet  Registers,  ch.  6,  and  3  &  4  Vict.  c.  92,  ss.  6,  20.  Such  a  register,  how- 
ever, may,  if  signed  by  a  party,  be  equivalent  to  a  declaration  by  such  party ; 
and,  as  such,  admissible  where  hearsay  is  admissible.    Lloyd  v.  Passingham, 

16  Yes.  59.  A  register  of  ceremonies  performed  at  a  dissenters'  meeting- 
house is  not  admissible  in  evidence,  for  it  is  not  a  public  document.  New- 
ham  V.  RaiOibUy  1  PhiU.  Rep.  315  ;  Ex  pU,  Taylor,  IJ.  &  W.  483  ;  and  the 
Stat.  6  &  7  WilL  4,  c  85,  arUe,  p.  119,  would  appear  not  to  have  made  any 
difference  in  this  respect ;  for  the  register  appointed  bv  that  Act  is  to  be 
kept  by  the  registrar  and  not  at  the  meeting-house.  Such  of  these  registers, 
however,  as  have  been  deposited  with  the  'Registrar-General  under  3  &  4 
Vict.  c.  92,  and  21  &  22  Vict  c  25,  ante,  pp.  118,  119,  are  admissible  in 
evidence  after  notice.    See  3  &  4  Vict  c.  92,  ss.  19,  et  seq. 

An  attempt  is  sometimes  made  to  use  the  register  for  the  purpose  of 
proving  facts  stated  therein  in  addition  to  the  main  fact  of  baptism,  marriage, 
or  burial,  as  the  case  may  be.  There  has  been  a  good  deal  of  discussion  as 
to  how  far  this  can  be  done.  In  a  criminal  proceeding  against  a  person  for 
falsely  swearing  that  he  was  21  years  of  age,  Ld.  Tent^en  refusea  to  allow 
that  part  of  a  register  of  baptisms  which  stated  the  day  upon  which  the 
defendant  was  bom  to  be  read :  R.  v.  Clapkam,  4  C.  &  P.  29  ;  and  in 
Wihen  v.  Low,  3  Stark.  63,  and  Burghart  v.  Angerstein,  6  C.  &  P.  690,  the 
entry  in  a  register  of  baptisms  of  the  day  of  the  defendant's  birth  was 
rejected  as  a  proof  of  a  plea  of  infancy.    In  R,  v.  North  Petherton,  5  B.  &  C. 
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608,  a  copy  of  a  raster  of  baptism  was  put  in  to  show  that  an  infant  was 
bom  in  a  certain  parish,  but  Bay  ley,  J.,  rejected  the  evidence  ;  saying, 
however,  that  if  it  could  be  shown  that  the  child  was  very  young  at  the 
time  of  baptism,  the  register  would  afford  presumptive  evidence  of  its 
having  been  bom  in  the  parish  where  it  was  baptised.  See  R,  v.  S. 
Katharine^  6  B.  &  Ad.  970.  n.  U^n  an  issue  as  to  the  legitimacy  of  a  child, 
a  baptismal  register  whicn  described  it  as  the  ille^timate  son  of  E.  C.  was 
admitted  by  Alderson,  J.,  though  with  the  observation  that  it  was  entitled 
to  little  weight.  Cope  v.  Copt,  1  M.  &  Bob.  269.  A  register  of  marriage  is 
evidence  of  the  time  of  the  marriage.    Dot  d.  WoUaston  v.  Barnes,  Id.  386. 

As  to  the  effect  of  the  registers  of  births,  marriages,  and  deaths  under  6  & 
7  Will.  4,  cc.  85,  86,  and  37  &  38  Vict,  c  88,  see  anU,  pp.  119,  120.  As  to 
the  effect  of  registers  of  births,  marriages,  and  deaths  in  Scotland,  Ireland, 
the  Colonies,  at  sea  and  abroad,  vide  ante,  pp.  120,  et  seq. 

Effect  of  Ship's  Register. 

A  ship's  register,  describing  her  to  be  British  built,  was  held  to  be  no 
evidence  of  that  fact  as  against  third  persons.  Retisse  v.  Meyers,  3  Camp. 
475.  Nor  was  it  admitted  as  evidence  of  ownership  or  interest,  except  as 
against  the  persons  who  made  the  affidavit  or  declaration.  Fraser  v. 
Sopkvns,  2  Taunt.  6  ;  Pirie  v.  Anderson,  4  Taunt  652  ;  Cooper  v.  South,  Id. 
803.  But,  since  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict,  c  104^ 
s.  107,  cited  ante,  p.  122,  such  register  is  primd  fa>cit  evidence  of  all  the 
matters  contained  m  it  or  certified  by  the  registrar  in  his  certificate,  as,  for 
instance,  that  the  ship  is  British,  It,  v.  Bjomsen,  Leigh  &  Cave,  545 ;  34 
L.  J.,  M.  C.  180 ;  or  that  the  defendant  is  owner ;  Sibbs  v.  Ross,  L.  R., 
1  Q.  B.  534.  See  also  the  Merchant  Shipping  Amendmeiit  Act,  1855,  s.  15, 
cited  ante,  p.  123. 

Effect  of  Awards. 

An  award,  regularly  made  by  an  arbitrator  to  whom  matters  in  difference 
are  referred,  is  conclusive  in  an  action  at  law  between  the  parties  to  the 
reference  upon  all  matters  inquired  into  within  the  submission.  1  PhilL 
Ev.  360  ;  Campbell  v.  Twemlow,  1  Price,  81.  Thus,  where  a  covenantor  and  a 
covenantee  su  omitted  the  amount  of  damages  of  a  oreach  of  covenant  to  arbi- 
tration, the  award  was  held  conclusive  of  the  amount  in  an  action  on  the  cove- 
nant to  which  defendants  pleaded  Tion  est  factum.  Whitehead  v.  Tattersall,  1 
Ad.  &  E.  491.  See  also  Cummings  v.  Heard,  L.  B.,  4  Q.  B.  669.  So,  where 
in  an  action  of  ejectment  it  appeared  that  the  lessor  of  the  plaintiff  and  the 
defendant  had  before  referred  their  right  to  the  land  to  an  arbitrator,  who 
had  awarded  in  favour  of  the  lessor,  it  was  held  that  the  award  precluded 
the  defendant  from  disputing  the  lessor's  title.  Doe  d.  Morris  v.  Rosser,  3 
East,  11.  But  where,  on  a  reference  by  landlord  and  tenant,  the  arbitrator 
awarded  that  a  stack  of  hay,  left  upon  the  premises  by  the  tenant,  should 
be  delivered  up  by  him  to  tne  landlx)rd  upon  the  tenant  being  paid  a  certain 
sum,  it  was  hM  that  the  property  in  the  hay  did  not  pass  to  the  landlord 
on  his  tender  of  the  money  by  mere  force  of  the  award.  Hunter  v.  Rice,  15 
East,  100.  Where  the  commissioners  under  an  inclosure  act  were  directed 
to  make  an  award  respecting  the  boundaries  of  a  parish,  and  to  advertise  a 
description  of  the  boundaries  so  fixed,  and  the  boundaries  so  fixed  were  to 
be  inserted  in  their  award,  and  to  be  bindinc;,  final,  and  conclusive,  but  the 
boundaries  mentioned  in  the  award  variea  from  those  which  had  been 
advertised ;  it  was  held  that,  the  commissionerB  not  having  pursued  their 
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authority,  their  award  was  not  binding  as  to  the  boundaries.  R,  v.  WoAh- 
brook,  4  !b.  &  C.  732  ;  but  see  the  rem^al  acts,  ante,  p.  143. 

It  has  been  repeatedly  decided  that  corruption  or  misconduct  of  the  arbi- 
trators, including  the  case  of  an  award  made  ex  j^arte,  does  not  invalidate 
the  award,  in  any  case,  at  least,  in  which  an  application  might  have  been 
successfully  made  to  the  court  to  set  it  aside ;  mde'post,  Action  on  award, 
Defenu, 

An  award  made  on  a  reference  of  all  matters  in  difference  between  the 
narties  will  not  be  a  hta  with  regard  to  any  demand  which  was  not  in 
oifference  between  them  at  the  time  of  the  submission,  nor  referred  by  them 
to  the  arbitrators.  Ravee  v.  Farmer,  4  T.  K.  146  ;  Smith  v.  Johnson,  15  East, 
213.  And  awards  under  inclosure  acts  are  so  far  on  the  same  footing  as 
private  submissions,  that  if  the  award  ^oes  beyond  the  powers  of  the  com- 
missioners, it  is  void  pro  tanto;  and  if  it  omits  to  decide  on  anything  within 
the  scope  of  the  submission,  the  interest  of  parties  remains  in  statu  quo.  Per 
Best,  C.  J.,  Thorpe  Y.  Cooper,  5  Bing.  129.  But,  where  an  action  by  a  person 
for  his  B£dary,  and  also  lor  damages  for  dismissal  from  service,  was  reierred, 
and  the  plaintiff  gave  evidence  of  dismissal,  but  claimed  no  damages  for  it 
before  the  arbitrator,  who  only  awarded  the  amount  of  salary  :  held  that 
the  award  was  nevertheless  a  bar  to  a  second  action  for  damages  for  the  dis- 
missal.    Dunn  V.  Murray,  9  B.  &  C.  780.   See  Hadley  v.  Green,  2  C.  &  J.  374. 

A.  filed  a  bill  against  B.  for  the  infringement  of  a  patent,  and  the  arbitrator 
found  that  the  patent  was  not  illegal  and  void  :  it  was  held  that,  in  a  subse- 
auent  action  by  A.  against  B.  for  in&ingement  of  the  game  patent,  this  award 
did  not  estop  B.  from  upsetting  the  defence  that  A.  was  not  the  first 
and  true  inventor.    Newall  v.  Euiott,  1  H.  &  C.  797  ;  32  L.  J.,  Ex.  120. 

The  judgment  of  an  usurped  jurisdiction  between  parties  is  not  admis- 
sible as  an  award  without  proof  of  mutual  submission.    Rogers  v.  Wood,  2 

B.  &  Ad.  246. 

An  award  made  on  ejectment,  brought  by  A.  against  a  mortgagor  after 
mortgage,  is  not  evidence  for  A.  on  an  ejectment  brought  by  the  mortgagee 
against  him.  Doed.  Smith  v.  JVebber,  1  Ad.  &  E.  119.  In  a  suit  for  injury 
to  A.'s  reversionary  interest  in  a  close  whereof  F.  was  tenant,  in  which  the 
defendant  set  up  the  right  of  G.,  and  denied  that  of  A.,  it  was  held  that  the 
plaintiff  could  not  put  in,  as  evidence  of  such  right,  an  award  made  in  a 
former  action  between  F.  as  plaintiff  and  G.  as  defendant,  in  which  the  same 
right  was  in  (question,  and  in  which  G.  had  pleaded  not  guilty  only,  and 
afterwards  paid  damages  awarded  aj^nst  him ;  for  as  it  was  not  shown  that 
A.  was  substantially  the  plaintiff  in  the  first  action,  or  that  F.  brought  it 
by  A.'s  authority,  a  verdict  or  award  against  F.  could  not  have  prejudiced 
A.,  and  therefore  could  not  be  available  as  evidence  for  A.  Wenmm,  Ly.,  v. 
Mackende,  5  E.  &  B.  447  ;  26  L.  J.,  Q.  B.  44.  But  where  the  right  of  a 
watercourse  and  a  question  of  boimdary  were  referred  by  a  submission 
between  A.  and  his  tenant  B.  on  the  one  side,  and  C,  a  neighbouring  land- 
owner, on  the  other,  the  award  was  held  admissible  evidence  for  C.  on  both 
points  in  a  subsequent  action  by  him  against  B. ;  although  B.  had,  in  the 
mean  time,  become  tenant  of  the  same  land  to  another  landlord,  under 
whom  he  now  justified,  and  who  was  not  shown  to  be  in  privity  with  A. 
Breton  w.  Knight,  Winton  Sum.  Ass.  1837,  per  Tindal,  C.  JT,  confirmed  in 
Banc  on  motion  for  a  new  trial,  MS.  On  an  issue  between  plaintiff  and  an 
execution  creditor  of  B.,  whether  growing  crops  belonged  to  B.,  an  award 
made  between  plaintiff  and  B.  touching  the  crops,  just  before  the  ekecution, 
was  held  admissible  as  against  the  defendant,  fhiyrpe  v.  Eyre,  1  Ad.  &  E. 
926.  In  an  action  on  a  policy  Ld.  Eenyon  admitted  evidence  that  the 
defendant  had  agreed  to  be  Dound  by  an  award  to  which  other  x)ersons  were 
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parties,  and  that  the  award  was  in  fiavour  of  the  plaintiE  Kingston  v.  Phelps^ 
Peake,  228. 

That  an  award  is  not  evidence,  as  between  strangers,  even  in  a  matter  in 
which  hearsay  is  admissible,  see  Evans  v.  Beesy  10  Ad.  &  E.  151,  cited  ante, 
p.  48  ;  WenJiamy  Ly.^  v.  MackenssiSy  ante,  p.  SK)7.  So  an  award  against  a 
principal  debtor  is  not  evidence  in  an  action  against  his  surety.  Ex  pU, 
Ymng,  17  Ch.  D.  668,  C.  A. 

The  award  of  arbitrators  or  an  umpire  upon  a  claim  for  compensation 
under  the  Land  Clauses  Consolidation  Act,  1845,  has  the  same  effect  as  the 
verdict  of  a  jury  in  an  inquisition  before  the  sheriff  under  that  act  (ante, 
pp.  186,  187),  and  is  conclusive  as  to  the  amount,  but  not  as  to  the  right  to 
compensation.  In  re  Newhold  dc  Metropolitan  By,  Go,,  14  0.  £.,  N.  S.  405  : 
Beckett  v.  Midland  By.  Co.,  L.  R.,  1  C.  P.  241  ;  B,  v.  Camlnian  By.  Co., 
L.  R.,  4  Q.  B.  320.  So  in  the  case  of  an  award  under  the  Artizans'  and 
Labourers'  Dwellings  and  Improvement  Act,  1875,  38  &  39  Vict  c.  36. 
JFUkins  v.  Mayor  of  Birmingham^  25  Ch.  D.  78.  Where  the  award  is 
given  for  one  entire  sum,  if  any  part  of  the  sum  is  given  contrary  to  law, 
the  whole  is  invalidated.    Beckett  v.  Midland  By.  Co.  supra. 

Of  the  effect  of  awards  under  indosure  acts,  see  further,  ante,  p.  143. 
Where  an  award  under  seal  directs  the  payment  of  money,  the  awara  does 
not  create  a  specialty  debt,  although  tne  submission  was  also  imder  seaL 
Talbot  V.  Shrewsbury,  EL  of,  L.  R,  16  Eq.  26. 


STAMPS. 

The  subject  of  stamps,  though  important  and  useful  at  Nisi  Prius,  is  one 
that  cannot  be  treated  of  at  len^h  m  a  work  of  this  kind.  The  following 
summary  only  professes  to  contain  some  of  the  principal  heads,  and  a  selec- 
tion of  the  most  useful  decifions  on  the  acts.  Nearly  all  the  prior  Stamp 
Acts  were  repealed  b^  the  Inland  Revenue  Repeal  Act,  1870  (33  &  34  Vict, 
c.  99),  and  their  provisions  embodied,  with  some  modifications,  in  a  consoli- 
dated form,  under  the  title  of  the  Stamp  Act,  1870,  {Id.  c.  97.)  The  duties 
on  Policies  of  Marine  Insurance  (vide  post,  p.  247),  were  an  unfortunate 
exception  from  this  consolidation. 

The  stamp  duties  cited  in  the  following  pages  are  all,  unless  otherwise 
stated,  those  specified  in  the  schedule  to  the  Stamp  Act,  1870.  These  duties 
are,  by  sects.  1,  3,  imposed  on  and  after  the  Ist  January,  1871,  on  the  instru- 
ments specified  in  the  schedule,  in  lieu  of  all  other  duties  thereon,  and  are 
subject  to  the  exemptions  contained  in  the  schedule,  and  in  any  other  acts 
for  the  time  bein^  m  force,  and,  by  sect.  6,  they  are  chaiged  in  accordance 
with  the  regulations  of  that  act  Sect  5  provides  that  "except  where 
express  provision  to  the  contrary  is  made  by  this  or  any  other  act,"  tiie 
same  duties  are  to  be  charged  on  instruments  relating  to  the  property  of  the 
Crown,  or  the  private  property  of  the  sovereign,  as  on  instruments  relating 
to  the  property  of  subjects  ;  such  express  provision  is  made  in  the  stat  10 
Geo.  4,  c.  50,  s.  772witn  reference  to  mstruments  entered  into  with  H.  M.'8 
Commissioners  of  Woods  and  Forests,  under  the  provisions  of  that  act ;  and 
that  act  is  incorporated  with  subsequent  acts,  e.g.,  5  Vict  a  1,  s.  7. 

The  principal  changes  introduced  by  the  act  are  the  abolition  of  pro- 
gressive dutv  and  the  general  reduction  of  the  35s.  stamp  chargeable  on 
deeds  and  other  instruments  to  10s.    See  sect  4  (post,  p.  239)  and  schedule. 
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In  the  case  of  certain  awards  and  leases,  vide  pasty  pp.  223,  242,  the  duty  is 
still  35«. 

Stamp  du^  is  chargeable  on  an  instrument  in  accordance  with  its  l^gal 
eflfect.  A  V.  RidgweUy  6  B.  &  C.  665,  669,  per  Bajley,  J. ;  HuUon  v.  LippeHy 
8  Ap.  Ca.  309,  P.  C. ;  it  fs  immaterial  by  what  title  the  parties  thereto  may 
designate  the  transactions  therein  recorded.  S.  C.  See  aiso  WcUe  v.  Comms. 
oflnL  jBw.,4  Ex.  D.  270. 

Effect  of  want  of  Stamp. — Stamp  when  presumed,^  By  the  Stamp  Act,  1870, 
8.  17,  unless  the  duty  and  penalty  be  paid  at  the  trial  imder  sect.  16  (postj 
p.  216),  **  no  instrument  executed  in  any  part  of  the  United  Kingdom,  or 
relatii:^,  wheresoever  executed,  to  any  property  situate,  or  to  any  matter  or 
thingdone  or  to  be  done,  in  any  part  of  the  United  Kingdom,  shall,  except 
in  criminal  proceedings,  be  pUaaea  or  given  in  evidence,or  admitted  to  he  good, 
Hsefuly  or  avaUahle  in  law  or  equity ^  unless  it  is  duly  stamped  in  accordance 
with  the  law  in  force  at  the  time  when  it  was  first  executed."  The  words 
in  italics  are  identical  with  those  of  the  analogous  provisions  of  the  earliest 
Stamp  Acts  (5  &  6  W.  &  M.  c.  21,  s.  11  ;  9  &  10  WilL  3,  c.  25,  s.  59),  with 
the  exception  that  those  were  limited  in  their  operation  to  evidence  given 
in  any  court.  Those  provisions  were  incorporated  in  succeeding  Stamp 
Acts,  e.g.,  55  Geo.  3,  c  184,  s.  8  ;  13  &  14  Vict  c.  97,  s.  2 ;  &c,— until 
their  repeal  by  33  &  34  Vict,  c  99.  The  cases  cited  below,  decided 
under  the  earlier  acts,  are  consequently  applicable  to  the  Stamp  Act,  1870, 
8.  17,  supra. 

Sect.  22  imposes  a  penalty  on  the  person  who,  in  the  course  of  his  office, 
enrols,  registers,  or  enters,  in  or  upon  any  rolls,  books,  or  records,  any  instru- 
ment not  duly  stamped.  See  also  sect  57,  post,  p.  232.  These  sections  do 
not,  however,  invalidate  the  registration,  &c,  otherwise  regular,  of  an 
instrument  not  duly  stamped.  Bellamy  v.  SauU,  4  B.  &  S.  265  ;  32  L.  J., 
Q.  B.  366. 

The  effect  of  sect  17,  supra,  is  that  an  instrument  requiring  a  stamp, 
cannot,  in  general,  be  a<unitted  in  evidence  without  being  stamped ;  and 
consequently  the  objection  of  the  want  of  a  proper  stamp  is  raised  by  any 
pleadmgs  that  render  it  necessary  to  put  the  d!ocument  in  evidence.  Thus,  in 
an  action  on  a  bill,  the  ol^ection  will  arise  on  a  traverse  of  the  drawing  or 
acceptance.  Dawson  v.  MacdonalA,  2  M.  &  W.  26  ;  M^DowaU  v.  Lyster,  Id. 
52.  If  parties  a^e  orallv  or  by  implication  to  be  boimd  by  the  same  terms 
as  those  contained  in  another  written  instrument,  the  latter  cannot  be  given 
in  evidence  unless  properly  stamped.  Turner  v.  Power,  7  B.  &  C.  625 ; 
JValliss  V.  Broadbent^  4  AdL  &  E.  877  ;  Alcock  v.  Delayy  4  E.  &.  B.  660. 
Where  a  bond,  required  to  be  given  by  a  judge's  order,  had  been  inad- 
vertently filed  by  an  officer  of  the  court,  although  unstamped,  and  imme- 
diately the  defect  was  discovered  the  party  filins;  the  bond  procured  it  to  be 
stamped,  the  oric;inal  defect  was  cured  as  regards  thinl  parties  who  had  no 
notice  of  the  detect ;  and  it  would  seem  also  for  all  purposes.  Darby  v. 
Waterlow,  L.  R,  3  C.  P.  453. 

When  an  unstamped  instrument  in  writing  has  been  lost ;  R.  v.  Castle 
Morton,  3  B.  &  A.  588  ;  or  destroyed  even  by  the  party  who  objects  to  the 
want  of  the  stomp ;  Rippiner  v.  Wright,  2  B.  &  A.  478 ;  oral  evidence  of 
the  contents  is  inadmissible.  But  where  an  .instrument  has  been  lost  or  is 
not  produced  upon  notice,  and  there  is  no  evidence  given  respecting  it  one 
way  or  the  other,  the  presumption  is  that  it  was  properly  stamped  ;  but  if 
it  be  shown  to  be  at  one  time  unstamped,  the  presumption  is  that  it  con- 
tinued unstamped,  until  the  presumj>tion  be  rebutted  by  some  evidence 
contra,  so  as  eimer  to  prove  the  stamping,  or  to  leave  it  altogether  imcer- 
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tain.  Clorfn/ideuc  v.  Carrel,  18  C.  B.  36  ;  Marine  Inreghnent  Co,  v.  Hearmdej 
L.  R.,  5  \L  L.  624.  See  also  Ar^^m  v.  Fm**^//,  7  L.  T.,  N.  S.  283,  Ex.,  M.  T. 
18f{2  ;  Blair  v.  Ormcndy  1  De  G.  &  Sm.  428.  Thus,  where  an  mdentore  of 
apprentic#fH}iip,  executed  30  years  before,  wan  lost,  it  was  pret^ained  to  have 
>ie<'n  properly  staim^ed,  thou^^h  an  officer  from  the  Stamp  Office  stated  that 
it  did  not  appear  that  any  such  indenture  had  Ijeen  stamped.  R.  v.  Long 
Hurklnj^  7  East,  45.  So,  an  onler  for  pa^-ment  given  by  the  defendant  to  the 
plaintiff,  and  lost  by  the  latter,  will  oe  preramed,  aa  against  the  defendant, 
to  have  been  duly  stamped.  Pooley  v.  Goodioin,  4  Ad.  &  £.  94.  An 
unstamped  cony  under  the  hand  of  the  party  against  whom  it  ia  offered  as 
Mecondary  evidence  is  admissible,  and  the  due  stamping  of  the  original  is 
presumed,  unless  disproved.  Smith  v.  Maguire,  1  F.  &  F.  199.  Where  a 
party  refuses  to  produce  an  agreement  after  notice,  it  will  be  presumed,  as 
2igaiiist  him,  to  be  properly  stamped ;  Criap  v.  Anderson,  1  Stark.  35  ;  unless 
evidence  be  given  that  it  was  not  stamped  ;  Croviher  v.  Solomoiu.  6  C.  B. 
758.  In  L.  db  County  Banking  Co.  v.  Batdiffe  (see  6  Ap.  Ca,  730^  the  C.  A. 
received  a  copy,  stamped  as  an  original,  as  evidence  of  an  unstamped  docu- 
ment which  had  been  destroyed  ;  but  it  is  difficult  to  see  on  what  principle 
thin  copy  could  have  been  admitted.  See  also  Marine  Investment  Co,  v. 
Heaviside,  L.  R.,  6  H.  L.  630.  If  an  instrument  be  produced  at  the  trial 
bearing  adhesive  stamps  properly  cancelled,  it  wiU  be  presumed  that 
they  were  affixed  at  the  proper  time.  Bradlaugh  v.  De  Bin,  L.  R.,  3  C.  P. 
286. 

Where  the  transaction  is  capable  of  being  legally  proved  by  other  evi- 
dence than  that  of  the  instrument  which  ought  to  bear  a  stamp,  such 
evidence,  if  allowed  by  the  pleadings,  may  be  resorted  to ;  thus,  where  a 
promissory  note  appears  to  be  improperly'  stamped,  the  plaintiff  may  resort 
to  the  original  consideration.  Farr  v.  Price,  I  East,  58 ;  Tyte  v.  Jones,  Id.  n. 
In  Vincent  v.  Cole,  M.  &  M.  257,  where  a  witness  called  by  the  plaintiff 
stated  that  the  work,  the  payment  for  which  formed  the  subject  of  the 
claim,  was  commenced  under  a  written  agreement,  but  that  the  items  relied 
on  by  the  plaintiff  were  extras,  and  not  contained  in  it,  Ld.  Tenteiden 
ordered  the  agreement  to  be  produced,  and  as  it  was  unstamped  the  plaintiff 
was  nonsuited.  But,  in  Reid  v.  Batte,  Id.  413,  a  distinct  order  b^  the 
defendant  having  been  proved,  Ld.  Tenterden  thought  that,  though  it  was 
shown  that  the  M'ork  was  commenced  under  a  written  contract,  the  contract 
need  not  be  produced.  And  a  verbal  admission  of  a  debt,  and  promise  to 
pay  it,  may  be  proved,  though  the  paily  at  the  same  time  gave  an  Unstamped 
admission  and  promise  to  pay.  Singleton  v.  Barrett,  2  C.  &  J.  368.  So, 
though  an  unstamped  receipt  is  no  evidence  of  payment,  the  fact  of  pay- 
ment may  be  pi-oved  by  a  witness  who  was  present,  and  he  may  be  allowed 
to  use  the  unstamped  receipt  for  the  purpose  of  refreshing  his  memory. 
Jiambert  v.  Cohen,  4  Esp.  213.  See,  as  to  use  of  unstamped  copies  and 
(;ounterpart8  as  secondary  evidence  of  the  ori^nals,  post,  pp.  237,  240.  In 
the  case  of  the  payment  of  legacies  special  evidence  is  reauired,  vide  post, 
]).  252.  Where  an  action  is  brought  upon  an  instrument  wnich  ou^ht  to  be 
stamped,  and  the  form  of  the  pleading  is  such  that  at  the  trial  it  is  not 
necessary  to  produce  it,  the  court  will  not  examine  whether  it  is  legally- 
available  with  reference  to  the  stamp  laws.  Per  Ld.  Eldon,  C,  HuddUston 
v.  Briscoe,  11  Ves.  596  ;  Thynne  v.  Protheroe,  2  M.  &  S.  553.  When  a  bill 
of  exchange  on  a  wrong  stamp  has  been  given  for  goods  sold,  the  vendor,  in 
suing  for  the  price,  need  not  prove  notice  of  dishonour.  Cundy  v.  Marriott, 
IB.  &  Ad.  696. 

If  a  plaintiff  succeeds  in  making  out  a  case  of  implied  or  oral  contract, 
and  it  does  not  appear  on  the  cross-examination  of  his  fatnesses  that  there 
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was  any  contract  in  writing,  the  defendant  will  not  be  allowed  to  give  an 
unstamped  written  contract  in  evidence  for  the  purpose  of  nonsuiting  the 
plaintitt  Fielder  v.  i2ay,  6  Bing.  332 ;  R,  \\  PadsU/w,  4  B.  &  Ad.  $508  ; 
magnay  v.  Knight,  1  M.  &  Gr,  944.  But  where  the  defendant  being  called 
as  a  witness  for  the  plaintiff,  proved  that  there  was  a  written  agreement, 
.  and  on  his  being  called  on  to  produce  it,  it  appeared  to  be  unstamped,  it 
was  held  that  the  plaintifif  must  be  nonsuited  ;  Alcock  v.  Delay,  4  E.  &  B. 
660 ;  for  an  unstamped  agreement  is  not  a  nullity.  S.  C.  and  R,  v.  Waits^ 
cited  Id.  A  party  wno  executes  the  counterpart  of  a  deed,  properly  stamped, 
cannot  object  to  its  admissibility  in  evidence  on  the  grouna  that  the  origmal 
is  not  properly  stamped.  Paul  v.  Meek,  2  Y.  &  J.  116.  Now,  however,  in 
every  case,  except  a  lease  not  executed  by  the  lessor,  the  counterpart  must 
bear  a  denoting  stamp,  unless  it  be  stamped  as  an  original,  vide  post,  p.  240. 
The  stamp  must  be  such  as  was  applicable  to  the  instrument  at  the  time  of 
its  execution.    Clarke  v.  Roche,  3  Q.  B.  D.  170. 

Unstamped  InstruTnent,  when  evidence  for  collateral  purposes.]  In  many 
cases  an  instrument,  not  properly  stamped,  is  admissible  to  prove  a  collateral 
fact.  And  the  fact  seems  to  be  collateral,  if  the  instrument  be  offered,  not 
for  the  purpose  of  giving  effect  to  it,  but  in  order  to  prove  something  inde- 
pendent or,  and  unconnected  with,  the  purpose  for  which  the  stamp  is 
required  to  be  impressed.  Thus,  in  an  action  of  debt  for  bribery  at  an 
election,  an  unstamped  promissory  note  payable  to  the  defendant,  which  a 
witness  said  he  had  given  for  the  repayment  of  money  received  by  him,  as 
a  voter,  from  the  defendant,  is  evidence  to  corroborate  the  testimony  of  the 
witness.*  Dover  v.  Maestaer,  5  £sp.  92.  So,  an  unstamped  agreement  has 
been  admitted  between  the  parties  to  prove  usury.  Nash  v.  Duncomh,  I  M. 
&  Rob.  104.  Or,  to  show  the  illegal  consideration  of  the  plaintiff*s  debt. 
Coppock  V.  Bower,  4  M.  &  W.  361.  Or,  to  refresh  the  memory  of  a  witness, 
ante,  pp.  1 66, 1 67, 210.  Or,  to  show  fraud :  thus  an  unstamped  promissory  note 
may  oe  given  in  evidence  to  establish  fraud,  by  showing  that  it  was  written 
by  the  maker  in  a  state  of  intoxication.  Gregory  v.  Fraser,  3  Camp.  454 ; 
KeabU  v.  Payru,  8  Ad.  &  E.  555  ;  R.  v,  Gmnpertz,  9  Q.  B.  824.  So,  an  un- 
stamped agreement  may  be  used  to  show  fraud.  Ashcombe  v.  Ellam,  2  F. 
&  F.  306.  And  see  Holmes  v.  Sixsmith,  7  Exch.  802  ;  21  L.  J.,  Ex.  312. 
And  an  allegation  that  plaintiff  delivered  up  a  guarantee  may  be  proved  by 
delivery  of  an  unstamped  guarantee.     Haigh  v.  Brooks,  10  Ad.  &  E.  309. 

In  MX  parte  JVensley,  1  D.  J.  &  S.  273 ;  32  L.  J.,  Bky.  23,  an  unstamped 
and  unregistered  trust  deed  was  admitted  by  Ld.  Westtury,  C,  in  proof  of 
an  act  of  bankruptcy  ;  in  Ex  parte  Potter,  34  L.  J.  Bky.  46,  he  disapproved 
of  this  cose,  apparently  under  the  impression  that  it  had  been  decided  by 
Ld.  Campbell ;  see  report  in  13  W.  R.  190 ;  and  Id.  n. ;  but  Ex  parte 
Wendey,  supra,  has  been  since  followed  in  Hohson  v.  Thelluson,  L.  R.,  2  Q. 
B.  642 ;  in  Ponsford  v.  Walton,  L.  R.,  3  C.  P.  167  ;  and  in  Ex  parte  Squire, 
L.  R.,  4  Ch.  47. 

It  has  been  held  that  the  court  cannot  inspect  an  unstamped  contract  even 
for  the  purpose  of  ascertaining  whether  its  contents  preclude  the  admission 
of  oral  evidence  of  extras.  Buxton  v.  Cornish,  12  M.  &  W.  426.  But  the 
dictum  of  Bayley,  J.,  R.  v.  Pendleton,  15  East,  449,  and  the  decision  in  Reed 
V.  Deere,  7  B.  &  C.  261,  seem  at  variance  with  this  ruling ;  however,  the 
cases  may  perhaps  be  reconciled  by  holding  that  where  the  work,  the  price 
of  which  is  claimed,  cannot  be  proved  without  disclosing  the  existence  of  a 
written  and  unstamped  contract,  the  court  cannot  inspect  that  contract  for 
the  purpose  of  ascerbdning  whether  the  work  actually  in  question  does  or 
does  not  come  within  its  terms ;  but  it  is  otherwise  where  such  work  can 
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be  proved  by  independent  evidence  which  does  not  require  the  cQnJtract  to 
be  produced ;  see  tn/ra.  Such  an  instrument  cannot  be  read  to  the  jury  as 
evidence  of  the  contract,  or  any  part  of  it,  in  respect  of  which  the  plaintiff 
sues.  Jardine  v.  Payne,  1  B.  &  Ad.  670.  Yet,  in  an  action  for  goods  sold,  a 
bill  of  parcels,  on  which  the  seller  has  written  an  unstamped  receipt  when 
he  made  out  the  bill,  may  be  put  in  by  the  defendant  as  evidence  that 
another  person,  and  not  he,  was  aebited  by  the  plaintiff  as  buyer  ;  for  it  ia 
not  used  cu  a  receipt,  nor  need  that  part  be  read.  Millen  v.  Dent,  10  Q.  R 
846.  A  statement  of  account  is  admiBsible  against  the  party  whose  un- 
stamped receipt  for  the  balance  is  signed  at  the  foot.  MaJUdeson  v.  Rom,  2  H. 
L.  C.  286.  But  if  the  payment  h^  been  in  dispute  in  the  cause,  or  had 
been  material  in  the  issue  between  the  parties,  so  that  it  would  have  been 
necesBaiy  to  instruct  the  jury  to  dischaige  the  receipt  from  their  minds,  it 
is  questionable  whether  the  statement  comd  then  have  been  admitted,  even 
for  the  collateral  purpose  of  proving  the  account  Ld.  Campbell,  C.  J., 
S.  C.  Ih. 

On  trial  of  issues  out  of  Chancery  upon  a  suit  for  specific  perfoiuance  of 
a  sale,  a  writing  in  the  following  form  was  put  in  by  the  vendee : — "  Received 

of  A.  B.  the  sum  of ,  being  the  amount  of  three  tenements  sold  by  me 

adjoinJM,  &c.  Signed,  C.  D.''  (the  vendor).  The  two  questions  were, 
1.  Whether  there  was  a  contract  of  sale  ?  2.  Whether  there  was  aauy  pay- 
ment ?  The  writing  was  stamped  as  an  agreement  onlv.  Upon  an  appeal 
in  Chancery,  Ld.  Cottenham  considered  the  paper  inadmissible  on  the  first 
issue,  being  an  attempt  to  prove  an  agreement  by  proving  the  fact  of  pay- 
ment On  a  further  trial  and  appeal,  I^.  St  Leonards,  C,  held  it  admissible 
evidence  of  the  contract  of  sale.  It  was  not  contended  to  be  admissible  as 
proof  of  payment,  and  it  contained  all  the  terms  of  the  contract,  with  the 
signature  of  the  vendor  subscribed.  Evans  v.  Prothero,  2  Mac  &  G.  319 ; 
20  L.  J.,  Ch.  448 ;  S.  C.  1  D.  M.  &  G.  572  ;  21  L.  J.,  Ch.  772. 

A  party  declared  upon  two  written  agreements,  by  the  second  of  which 
variations  were  made  in  the  first :  there  were  counts  upon  each  separately, 
and  it  appeared,  when  the  instruments  were  produced  in  evidence  by  the 
plaintiff  that  the  first  only  was  stamped :  it  was  held  that  the  second  could 
not  be  read  in  evidence  to  support  the  plaintiff's  case,  but  might  be  looked 
at  by  the  court  in  order  to  ascertain  wnether  the  first  was  utered  by  it ; 
and  that,  if  it  was,  the  plaintiff  could  not  exclude  the  second  agreement, 
and  proceed  upon  the  first  only.  Eeed  v.  Deere,  7  R  &  C.  26L  Where,  in 
an  action  against  an  acceptor,  it  appeared  that,  on  the  bill  becoming  due, 
his  name  had  been  erased  and  anouier  bill  (unstamped)  drawn  on  the  back 
of  the  first,  it  was  held  that  the^unstamped  bill  could  not  be  submitted  to 
the  jury  for  the  purpose  of  drawing  the  conclusion  that  the  first  bill  had 
been  cancelled.  Svxeting  v.  ffalse,  9  B.  &  C.  365.  But  where  the  plaintiff 
proved  a  deposit  of  money  on  certain  terms  contained  in  a  promissory  note 
duly  stamped,  and  the  note  was  afterwards  altered  by  consent  so  as  to 
become  invalid  for  want  of  a  fresh  stamp,  it  was  held  to  be  still  admissible 
evidence  of  the  terms  of  the  deposit  Sutton  v.  Toomer,  7  B.  &  C.  416.  On 
a  plea  of  payment  to  an  action  on  a  bill,  where  some  proof  appeared  on  the 
plaintiff's  evidence  that  payment  was  niade  by  another  bill,  he  may  put  in 
the  bill  to  show  that  it  was  unavailable  for  want  of  a  stamp.  Smart  v.  Nokes, 
6  M.  &  Gr.  911. 

Stamps  how  applied. — Number  required,"]  By  the  Stamp  Act,  1870,  s.  7, 
''  (1.)  Every  instrument  written  upon  stamped  material  is  to  be  written  in 
such  manner,  and  every  instrument  partly  or  wholly  written  before  being 
stamped  is  to  be  so  stamped,  that  the  stamp  may  appear  on  the  face  of  the 
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instrament,  and  cannot  be  nsed  for  or  applied  to  any  other  instrument 
written  upon  the  same  piece  of  material. 

(2.)  If  more  than  one  instrument  be  written  upon  the  same  piece  of 
material  every  one  of  such  instruments  is  to  be  separately  and  distinctly 
stamped  with  the  duty  with  which  it  is  chargeable. 

Sect,  8.  "  Except  where  express  provision  to  the  contrary  is  made  by  this 
or  any  other  act, 

(1.)  An  instrument  containinc^  or  relating  to  several  distinct  matters  is 
to  be  separately  and  distinctly  charged,  as  if  it  were  a  separate  instrument, 
with  duty  in  respect  of  each  of  such  matters. . 

(2.)  Aa  instrument  made  for  anv  consideration  or  considerations  in 
respect  whereof  it  is  chargeable  with  ad  valorem  duty,  and  also  for  any 
further  or  other  valuable  consideration  or  considerations,  is  to  be  charged 
with  duty  in  respect  of  such  last-mentioned  consideration  or  considerations 
aa  if  it  were  a  separate  instrument  made  for  such  consideration  or  con- 
siderations only." 

The  stamp  required  depends  on  the  true  character  of  the  instrument, 
notwithstanoing  what  it  purports  to  be,  and  it  is  to  be  stamped  for  its 
leading  and  principal  object,  and  this  stamp  covers  everything  accessory  to 
this  object.  lAmmer  Aaphalte  Paving  Co,  v.  InL  Rev,  Corns.,  L.  R,  7  Ex, 
211, 215, 217.  But  where  one  instrument  operates  as  two  independent  ones, 
each  of  which  would  be  liable  to  duty,  it  must  be  stamped  in  respect  of 
each.    Hadgett  v.  Id,,  3  Ex.  D.  46,  post,  p.  235. 

Where  the  subject-matter  of  the  instrument  is  joint,  though  several 
persons  are  interested  in  it,  only  one  stamp  is  requisite.  Thus,  an  assign- 
ment of  the  prize-money  of  several  seamen  on  board  a  privateer,  payable 
out  of  one  fund,  requires  onlv  one  stam^.  Baker  v.  Jardine,  13  East,  235  n. 
So,  an  agreement  by  several  for  a  subscription  to  one  common  fund.  Davis 
V.  Williams,  13  East,  232.  So,  an  agreement  of  reference  by  all  the  under- 
writers on  one  policy.  Goodwn  v.  Forbes,  6  Taunt.  171.  So,  a  bond  by 
several  obligors  in  a  penalty  conditioned  for  the  performance  of  certain 
acts  by  each  and  every  of  them.  Bowen  v.  Ashley,  1  N.  R  274 ;  and  see 
Stead  V.  Liddard,  1  Bing.  196.  So,  an  agreement  by  three  persons,  in  con- 
sideration that  A.  would  pay  a  certain  debt  and  costs,  to  indemnify  A.  to 
the  extent  of  502.,  to  be  paid  separately  by  each  with  one-fourth  of  the  costs, 
requires  only  one  stamp.  Ramsboitom  v.  Davis,  4  M.  &  W.  584.  A  release 
hy  several  commoners  of  their  respective  rights,  to  make  them  competent 
witnesses,  required  only  one  stamp.  Carpenter  v.  Bvller,  2  M.  &  Rob.  298. 
And  a  single  release  of  all  encroacnmeuts  by  persons  who  had  severaUy  en- 
croached on  a  common,  made  to  the  trustees  of  the  commoners  in  general, 
was  held  to  require  only  one  stamp.  Doe  d.  Croft  v.  Tidbury,  14  C.  B.  304. 
See  also  Thomas  v.  Bird,  9  M.  &  W.  68.  So,  where  the  members  of  a 
mutual  insurance  club  iidl  executed  the  same  power  of  attorney,  severally 
authorising  the  persons  therein  named  to  sign  the  club  policies  for  them. 
AUen  V.  Morrison,  8  B.  &  C.  565.  So,  where  several  shareholders  convey 
their  interests  by  one  deed,  only  one  ad  valorem  stamp  for  the  total  amount 
is  necessarv.  trills  v.  Bridge,  4  Exch.  193.  See  also  Freeman  v.  Itl  Ren. 
Corns,,  L.  K.,  6  Ex.  101. 

When  an  agreement  refers  to  another  document,  and  the  two  papers  form, 
in  fact,  but  one  agreement,  it  is  sufficient  if  one  of  them  only  bears  a  stamp. 
Peate  v.  Dicken,  1  C.  M.  &  R  422.  The  document  might,  however,  re- 
quire a  stamp  as  a  schedule,  vide  Schedule,  post,  p.  253.  But  where  a  paper 
contains  several  contracts,  and  consequently  requires  several  stamps,  and 
onl^  one  is  impressed  upon  it,  that  stamp  applies  to  the  contract  only  on 
which  the  stamp  is  impressed.    Powell  v.  Edmunds,  12  East,  6.    Where  a 


214  Stamps. 

paper  contains  a  number  of  independent  contracts  with  different  tenants, 
though  under  the  same  general  terms  of  holding,  and  there  is  but  one 
stamp  upon  it,  it  is  matter  of  evidence  to  which  contract  the  stamp  applies, 
and  me  juxtaposition  of  the  stamp  is  to  be  regarded.  Doe  d.  Copley  y.  Day, 
13  East,  241;  and  now  see  sect  7,  ante,  pp.  212, 213.  And  if  it  is  uncertain  to 
which  the  stamp  applies,  the  paper  is  inadmissible.  ShipUm  v.  Thornton, 
9  Ad.  &  E.  331.  The  several  admissions  of  five  corporators,  as  freemen, 
were  written  on  the  same  paper  with  only  one  stamp ;  such  stamp  was  held  to 
apply  to  the  first  admission  only,  and  the  others  could  not  be  read.  JR.  v. 
ReekSf  2  Ld.  Ra3rm.  1445 ;  and  see  Perry  y.  Bowhier,  4  Camp.  80  ;  Wad^ 
dington  y.  Francis,  5  Esp.  182. '  To  a  stamped  agreement  to  refer  a  question, 
to  A.  the  parties  some  oays  afterwards  added  a  memorandum  appointing  B. 
instead  oi  A. :  held  that  one  stamp  was  sufficient     Taylor  v.  Parry,  1  M. 

6  Or.  604.  Where  the  defendant  made  in  his  own  name  a  single  agreement 
as  to  goods  of  his  own  and  also  goods  of  himself  and  partners,  the  whole  of 
the  goods  forming  part  of  the  caijgo  of*  one  ship,  and  signed  in  the  name  of 
the  firm :  held,  in  an  action  on  it  against  him  alone,  that  only  one  stamp 
was  necessary.    Shipton  v.  Thornton,  9  Ad.  &  E.  314. 

Number  of  words,!  As  the  Stamp  Act,  1 870,  contains  no  provision  charging 
progressive  duty,  the  nimiber  of  words  in  any  instnmient  chargeable  under 
that  Act  is  now  inmiateriaL 

Foreign  instruments,]  Under  sect.  17  (ante,  p.  209),  no  instrument,  whereyer 
executed,  relating  to  any  property  situate,  or  to  an^  matter  or  thing  done 
or  to  be  done,  in  the  United  Kingdom,  shall  be  given  in  evidence  unless 
stamped.  If  a  stamp  is  necessary  to  render  an  instrument  valid  in  one  of 
the  British  colonies,  it  has  been  held  that  it  cannot  be  received  in  evidence 
without  that  stamp  here.     CUgg  v.  Levy,  3  Camp.  167 ;  Alves  v.  Hodgson, 

7  T.  R.  241.  So,  where  a  forei^  contract  is  void  for  want  of  a  foreign 
stamp,  it  will  also  be  void  in  this  country.  Bristow  v.  SequeviUe,  5  Exdi. 
275.  But  as  a  general  rule  our  courts  do  not  take  notice  of  foreign  revenue 
laws ;  therefore  an  unstamped  receipt,  given  in  France,  will  be  evidence 
here,  though  the  French  law  requires  that  it  should  be  stamped.  James 
v.  Catherwood,  3  D.  &  Ry.  190. 

Under  sect  17  (2,  a),  an  instrument  first  executed  abroad  may  be  stamped 
within  two  calendar  months  after  its  first  arrival  in  the  United  Kingdom, 
without  the  pa3rment  of  any  penalty.  A  contract  made  in  a  British  ship 
at  sea  is  in  the  same  position  with  regard  to  a  stamp  as  one  made  abroad  ; 
see  Ximenes  v.  Jaques,  1  Esp.  311. 

As  to  the  stamps  required  by  foreign  bills,  promissory  notes,  charter- 
parties,  and  policies  of  insurance,  see  under  those  respective  heads. 

Value,  how  ascertained, — Statement  of.]  By  sects.  1 1, 12,  foreign  or  colonial 
currency  is  to  be  valued  according  to  the  rate  of  exchange,  and  stock,  &c., 
is  to  be  valued  at  the  average  pnce  at  the  date  of  the  instrument.  By 
sect  13,  $m  instrument  stating  the  value  so  estimated  and  stamped  accord- 
ingly, is  primdfade,  duly  stamped. 

Denoting  Stamp.]  This  is  used,  under  sect  14,  to  indicate  that  an  instru- 
ment which  would,  primdfade,  be  liable  to  higher  duty  is,  in  fact,  correctly 
stamped,  by  reason  of  the  higher  duty  having  been  paid  on  some  other 
instrument    See  Duplicate,  post,  p.  240. 

Adjudication  Stamp.]  Under  sect.  18  (1),  (2),  (3),  the  Commissioners  of 
Inland  Revenue  may  be  required,  witliout  the  payment  of  any  fee,  to  affix 
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a  stamp  on  any  executed  instrument,  denoting  that  it  is  not  liable  to  any 
duty,  or  to  assess  the  duty  thereon,  and,  on  payment  thereof,  to  affix  thereto 
a  stamp  denoting  that  the  full  amount  of  duty  has  been  paid.  (4.)  *'  Every 
instrument  stamped  with  the  particular  stamp  denoting  either  that  it  is 
not  chargeable  with  any  duty  or  is  duly  stamped,  shall  be  admissible  in 
evidence  and  available  for  all  purposes,  notwithstanding  any  objection 
relating  to  duty."  The  section  does  not,  however  (5,  6.  c),  apply  to  an 
instrument  chargeable  with  dutv,  and  made  as  security  without  limit,  nor 
to  an  instrument  which  may  not  be  stamped  after  execution.  See  Prudential 
Assurance,  <kc.y  Co,  v.  CurzoUy  8  Exch.  97 ;  22  L.  J.,  Ex.  85 ;  Morgan  v.  Pikcy 
14  C.  B.  473 ;  23  L.  J.,  C.  P.  64.  It  may  be  observed  that  bv  sect.  19  an 
appeal  is  given  from  the  decision  of  the  Commissioners  to  the  Court  of 
Exchequer,  which  court  is  now  merged  in  the  Queen's  Bench  Division  of  the 
High  Court,  vide  ante,  p.  184. 

Proper  Denomination.]  Sect.  9.  "^1.)  A  stamp  which  by  any  word  or 
words  on  the  face  of  it  is  appropnated  to  any  particular  description  of 
instrument  is  not  to  be  usea,  or,  if  used,  is  not  to  be  available  for  an 
instrument  of  any  other  description.  (2.)  An  instrument  falling  under  the 
particular  description  to  which  any  stamp  is  so  appropriated  as  aforesaid  is 
not  to  be  deemed  duly  stamped,  unless  it  is  stamped  with  the  stamp  so 
appropriated.*' 

As  to  bills  of  exchange  bearing  a  stamp  or  a  wrong  denomination,  see 
2)ost,  pp.  226,  227. 

Im^essed  and  adhesive  Stamps."]  Sect.  23.  "  Except  where  express 
provision  is  made  to  the  contrary,  all  duties  are  to  be  denoted  by  impressed 
stamps  only." 

Adhesive  stamps  are  allowed  in  the  cases  of  the  following  instruments  : 
agreements  bearing  Qd.  stamp;  agreements  or  leases  bearing  Id,,  or  for 
furnished  house>8,  occ,  bearing  2s,  6d,  stamp ;  cheques  and  other  biUs  of 
exchange  payable  on  demand ;  foreign  bills  of  exchange ;  charter-parties ; 
contract  notes ;  copies  of  registers  of  baptism,  &c,;  cost-book  mine  transfers; 
delivery  orders,  and  warrants  for  goocm  ;  policies  of  insurance  (except  sea 
policies);  protests  on  bills,  and  notarial  acts ;  receipts. 

By  46  &  46  Vict.  c.  72,  s.  13  (2),  (extending  the  provisions  of  44  &  46  Vict, 
c.  12,  8.  47),  adhesive  postage  stamps  **  to  a  proper  amount  may  be  used  to 
denote  any  stamp  duties  of  an  amount  not  exceeding  2s.  6d,,  which  may 
legally  be  denoted  by  adhesive  stamps,  not  appropriated  by  any  word  or 
words  on  the  face  of  them  to  any  particular  description  of  instrument." 

Adhesive  stamps,  how  cancelled,^  Sect.  24.  (1.)  "An  instrument,  the  duty 
upon  which  is  required,  or  permitted  by  law,  to  be  denoted  by  an  adhesive 
stamp  is  not  to  be  deemed  duly  stamped  with  an  adhesive  stamp  unless  the 
person  required  by  law  to  cancel  such  adhesive  stamp  cancels  the  same  by 
writing  on  or  across  the  stamp  his  name  or  initials,  or  the  name  or  initials  of 
his  firm,  together  with  the  true  date  of  his  so  writing,  so  that  the  stamp  may 
be  effectually  cancelled,  and  rendered  incapable  of  being  used  for  any  other 
instrument,  or  unless  it  is  otherwise  proved  that  the  stamp  appearing  on  the 
instrument  was  affibced  thereto  at  the  proper  time."  By  45  &  46  Vict.  c.  72, 
s.  14  (1),  where  the  stamp  duty  is  denoted  by  two  or  more  adhesive  stamps, 
each  stamp  is  to  be  cancelled  in  the  manner  above  stated,  and  so  that  it 
shall  be  rendered  incapable  of  being  used  for  anv  postal  purpose. 

It  will  be  seen  that  under  these  sections  cancellation  is  not  imperative ;  it 
merely  obviates  the  necessity  of  adducing  evidence  that  the  stamp  was 
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affixed  at  the  proper  time.  Marc  v.  Rouy,  31  L.  T.,  N.  S.  372  ;  M.T.  1874, 
Q.  B.  See  furtner  provision  in  the  case  of  foreign  bills,  sect.  51,  and 
decisions  thereon,  yojrf,  p.  226. 

The  several  sections  allowing  the  nse  of  adhesive  stamps  enact  by  whom 
the  same  are  to  be  respectively  cancelled.  In  general  the  person  first  signing 
the  instrumen  is  the  proper  person  to  cancel  the  stamp  ;  in  the  case,  however, 
of  charter-parties  the  last  ])erson  executing  is  to  cancel  the  stamp.  See 
sect.  66,  postf  p.  233. 

Time  of  slam'ping,']  By  sect.  16,  an  instrument  may  in  general  be  stamped 
by  the  Commissioners  of  Stamps  with  an  impressed  stamp,  after  execution, 
on  payment  of  the  duty  and  a  penalty,  as  to  which  viAe  tnfra;  and  instru- 
ments first  executed  abroad  may  be  stamped  within  two  calendar  months 
after  their  first  arrival  in  the  United  Kingdom  without  the  payment  of  any 
penalty.  If  an  instrument  b«ir  a  proper  impressed  stamp  wnen  produced 
at  the  trial,  it  is  suflficient,  though  it  was  not  stamped  when  executed, 
provided  the  commissioners  are  not  expressly  prohibited  from  subsequently 
affixing  a  stamp,  i?.  v.  Chester^  Bp.  o/,  1  Stra.  624 ;  and  see  Rogers  v.  James^ 
7  Taunt.  147.  The  court  will  not  inquire  whether  the  penalty  has  been 
paid,  or  whether  the  stamp  has  been  affixed  in  proper  time,  but  will  receive 
the  instnmient  in  evidence,  when  the  stamp  is  not  required  by  statute  to 
be  affixed  w^ithin  a  certain  time.  R.  v.  Pregton,  5  B.  &  Ad.  1028 ;  Rose 
V.  Tomlinson,  3  Dowl.  49 ;  Lacy  v.  Rhys,  4  B.  &  S.  873,  Ex.  Ch.^  post,  p.  250. 
But  with  regard  to  an  instrument  to  which  a  stamp  cannot  by  law  be  subse- 
quently affixed,  an  inquiry  as  to  the  time  of  affixing  is  admissible.  Green 
v.  Davies,  4  B.  &  C.  235.  And  as  an  adhesive  stamp  cannot  in  general  be 
applied  to  an  instrument  after  its  execution,  it  would  seem  that  in  this  case  an 
inquiry  as  to  when  the  stamp  was  affixed  is  admissible.  Express  evidence  as  to 
the  time  of  the  affixing  of  the  stamp  is  required  by  sect.  24  {arUe,  p.  215), 
unless  it  has  been  cancelled  as  required  by  that  section.  But  where,  as  in 
the  case  of  foreign  bills  of  exchange,  an  adhesive  stamp  is  to  be  affixed  before 
negotiation  in  this  country,  if  the  stamp  appears  on  the  bill  at  the  trial, 
this  is,  prima  facie,  sufficient  evidence.   Bradlaugh  v.  De  Rith,  L.  R,  3  C.  P.  286. 

Penalty  for  stamping.  ]  By  sect.  15  (1),  in  general,  the  penalty  for  stamping 
after  execution  is  10^.,  and  where  the  duty  to  be  paid  exceeds  102.,  interest 
is  chargeable  on  the  duty  at  the  rate  of  52.  per  cent,  per  annum  from  the 
day  on  which  the  instrument  was  first  executed  to  the  time  when  the 
interest  is  equal  to  the  amount  of  unpaid  duty.  But  (2,  6),  the  Com- 
missioners of  Inland  Revenue  are  empowered  to  remit  the  whole  or  any 
part  of  the  penalty,  if  the  instrument  is  brought  to  them  to  be  stamped 
within  a  year  of  its  first  execution.  As  to  instruments  first  executed  abroad, 
vide  sect.  15,  supra. 

Some  instruments  may  be  stamped  within  a  certain  time  of  their  execution 
without  penalty ;  and  in  the  case  of  others  the  amount  of  the  penalty  differs 
from  that  above  stated.  The  special  enactments  relating  to  these 
instruments  will  be  found  under  their  respective  heads,  post,  pp.  218  et  seq. 

Stamping  at  the  Trial.']  By  the  Stamp  Act,  1870,  sect.  16  (1.)  "  Upon  the 
production  of  an  instrument  chargeable  with  any  duty  as  evidence  in  any 
court  of  civil  judicature  in  any  part  qi  the  United  Kingdom,  the  officer 
whose  duty  it  is  to  read  the  instrument  shall  call  the  attention  of  the  judge  to 
any  omission  or  insufficiency  of  the  stamp  thereon,  and  if  the  instrument  is 
one  whicli  may  legally  be  stamped  after  the  execution  tliereof,  it  may,  on 
payment  to  the  officer  of  the  amount  of  the  impaid  duty,  and  the  penalty 
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payable  by  law  on  stamping  the  same  as  aforesaid,  and  of  a  farther  sum  of 
1^,  be  received  in  evidence,  saving  all  just  exceptions  on  other  grounds.  (2.) 
The  officer  receiving  the  said  duty  and  penalty  shall  give  a  receipt  for  the 
same."  ♦  ♦  *  (3.)  "  Upon  production  to  tne  Commissioners  of  any  instrument 
in  respect  of  which  any  duty  or  penalty  has  been  paid  as  aforesaid,  together 
with  the  receipt  of  the  said  officer,  the  payment  of  such  duty  and  penalty 
shall  be  denoted  on  such  instrument  accordingly."  This  section  is  a  re-enact^ 
ment  of  the  provisions  of  the  C.  L.  P.  Act,  1854,  ss.  28,  29. 

By  Stat.  39  &  40  Vict.  c.  6,  b.  2,  this  section  is  applied  to  a  policy  of  sea 
insurance ;  the  penalty  for  stamping  being  100^. 

Time  arid  mode  of  objecting  to  tlie  Stam^,"]  After  proof  of  the  due  execution 
of  an  instrument,  the  rule  is  that  it  lies  on  the  opponent  to  point  out  any 
objection  to  the  stamp.  If  indications  of  an  effac^  stamp  appear,  it  is  for 
the  judge  to  decide  whether  he  is  satisfied  of  its  admissibility.  Doe  d.  Fryer 
V.  ComSbs,  3  Q.  B.  687 ;  WiUm  v.  ^lith,  12  M.  &  W.  401.  And  the  objection 
must  be  made  before  the  paper  is  read  in  evidence.  Fossv.  Wagner,  7  Ad. 
&E.  116,  n.  But  where  tne  objection  does  not  appear  except  on  extrinsic 
evidence,  the  objection  may  be  made  after  it  has  been  read.  Pield  v.  Woods, 
Id.  114.  In  that  case  the  objection  was  that  a  cheque  was  post-dated. 
Interlocutory  proof  in  support  of  the  objection  must  be  received  indanter, 
and  the  question  be  decided  by  the  judge.  Bartlett  v.  &mith,  11  M.  &  W. 
483.  The  court  will  grant  a  new  trial  where  the  evidence  is  left  to  the 
jury  as  part  of  the  defendant's  case.  Id.  If,  however,  the  objection  is  not 
a  mere  stamp  objection,  as  where  the  existence  of  the  ori^nal  stamped 
policy  of  insurance,  a  copy  of  which  is  tendered  in  evidence,  is  disputed, 
the  whole  question  must  be  left  to  the  jury.  Stotoe  v.  Quemery  L.  R.  5  Ex. 
155,  cited  ante,  p.  10.  A  stamp  objection  must  be  taken  at  the  earliest 
possible  moment.  BMruon  v.  Vernon,  Ld,,  7  C.  B.,  N.  S.  235 ;  29  L.  J.,  C.  P. 
310.  Where  a  probate  has  been  read  without  objection,  its  evidence  coidd 
not  be  excluded  by  afterwards  showing  that  the  amount  of  personality  passing 
under  the  will  exceeded  the  amount  covered  by  the  stamp.  S.  C.  where 
an  instrument  bearing  an  agreement  stamp  only,  was  put  in  as  such,  and  the 
defendant's  counsel  tiiterwards  relied  on  it  as  a  lease,  it  was  held  that  the 
objection  ought  then  to  be  taken  to  the  stamp,  and  was  too  late  on  a  motion 
for  a  new  trial.  Doe  d.  Philip  v.  Benjamin,  9  Ad.  &  E.  644.  The  fact  that 
the  defendant  was  a  party  to  the  &'aud  on  the  revenue  will  not  estop  him 
from  objecting.    Steadman  v.  Dvhamel,  1  C.  B.  888. 

It  was  formerly  competent  for  the  parties  to  overlook  the  want  of  a 
stamp  or  of  a  proper  stamp ;  but  by  sect.  16  (1),  ante,  p.  216,  the  objection 
is  now  to  be  taken  by  the  officer  whose  duty  it  is  to  read  the  document  at 
the  trial. 

By  Rules  1883,  0.  xxxix.  r.  8,  ''A  new  trial  shall  not  be  granted  b^ 
reason  of  the  ruling  of  any  judge  that  the  stamp  upon  anv  document  is 
sufficient,  or  that  the  document  does  not  require  a  stamp."  Tne  C.  L.  P.  Act^ 
1854,  s.  31,  which  was  in  like  terms,  is  repealed  by  46  &  47  Vict.  c.  49 ;  it 
would  seem  however  that  its  effect  is  retained  by  Id.  s.  5  (b),  if  rule  8  is  ultra 
vires,  as  contravening  J.  Act)  1875,  s.  20,  ante,  p.  143.  Wnerethe  document 
is  formally  tendered  in  evidence  and  rejected  by  the  judge  on  account  of 
the  insufficiency  of  the  stamp^  the  niline  is,  of  course,  still  open  to  review. 
Sharpies  v.  Richard,  2  H.  &  K  57 ;  26  L.  J.  Ex.  302.  After  the  expression  of 
the  judge's  opinion  adverse  to  the  reception  of  the  document,  counsel  must 
formally  tender  it  in  evidence  and  require  a  note  to  be  taken  of  the  tender, 
otherwise  the  point  will  be  of  no  avail  on  a  motion  for  a  new  trial  Camp- 
bell V.  Loader,  34  L.  J.,  Ex.  50. 
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Stamp  objections  by  the  oflScer  of  the  com*t  are  sometimes  avoided  by  the 
consent  of  the  parties  to  the  use  of  copies  of  unstamped  originals,  for  the 
officer  of  the  court  can  only  take  such  objections  as  the  parties  might  have 
taken  if  this  section  had  not  been  enacted.  If  an  admitted  copy  of  a 
document  be  put  in  evidence,  and  it  afterwards  appears  that  the  orip:inal 
was  not  duly  stamped,  the  unstamped  copy  is  still  aamissible.  Traviss  v. 
Hargreate,  4  F.  &  P*.  1078 ;  cor,  Keating,  J.  Where,  however,  the  objection 
appeared  on  the  face  of  a  special  case,  the  court  refused  to  allow  the  case 
to  be  argued.    Nixon  v.  Albion  Marine  Insurance  Co,,  L.  R,  2  Ex.  338. 

The  stamp  duties  chargeable  on  those  instruments  which  are  most 
frequently  used  in  evidence  at  Nisi  Prius  will  be  found  below,  the  instru- 
ments bemg  arranged  in  alphabetical  order. 

Affidavit. 

Affidavit  or  StattUory  declaration  made  under  the  provisions  of  5  &  6 
Will.  4,  c.  62:— 2<.  6d. 

Exemptions, — These  include  affidavit  (1)  made  for  the  immediate  purpose 
of  being  filed,  read,  or  used  in  any  court,  &c  ;  (2)  required  by  law  and  made 
before  a  justice  of  the  peace ;  (3)  required  at  the  Bank  of  England  or 
Ireland  to  prove  the  death  of,  or  to  identify  any  proprietor  of  stock  trans- 
ferable there,  or  to  remove  any  other  impediment  to  the  transfer  of  any  such 
stock  ;  (4)  relating  to  the  loss,  mutilation,  or  defacement  of  any  bank-note 
or  bank  post-bill ;  also  (5)  declaration  required  to  be  made  pursuant  to  any 
act  relatiug  to  marriages  in  order  to  a  marriage  without  licence. 

Agreement, 

Agreement  or  Contracty  accompanied  with  a  deposit.  See  Mortgage,  &c., 
and  sect.  lOb,  post,  p.  244,  et  seq. 

Agreement  for  a  lease,  or  for  any  letting.  See  Lease,  and  sect.  96,  post, 
pp.  240,  241. 

'*  Agreement  or  Contract  made  or  entered  into  pursuant  to  the  Highway 
Acts  for  or  relating  to  the  making,  maintaining,  or  repairing  of  high- 
ways : — 6rf.*' 

"  Agreement,  or  any  Memorandum  of  an  agreement,  made  in  England  or 
Ireland  under  hand  only,  or  made  in  Scotland  without  any  clause  of  regis- 
tration, and  not  otherwise  specifically  charged  with  any  duty,  whether  the 
same  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties  firom  its 
being  a  written  instrument : — 6d." 

Sect.  36.  "  The  duty  of  6d.  upon  an  agreement  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the  agree- 
ment is  first  executed." 

The  exemptions  contained  in  the  schedule  are  treated  at  length,  post, 
p.  221,  et  seq. 

What  are  Agreements  within  the  meaning  of  the  Stamp  Act,]  Many  do- 
cuments, although  they  may  be  assistance  in  the  proof  of  an  original  or 
substituted  contract  do  not  re<[uire  to  be  stamped  as  agreements.  Of  this 
kind  are  directions  and  licences,  which  excuse  w^hat  would  otherwise  be  a 
trespass  or  a  breach  of  contract.  So  also,  memoranda  of  agreements,  the 
terms  of  which  do  not  appear  to  have  been  mutually  and  finally  approved 
of  by  the  contracting  parties,  before  or  at  the  time  when  these  memoranda 
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were  committed  to  writing,  are  regarded  as  mere  proposalB,  and  may  be 
admitted  in  evidence  without  a  stamp.  In  Ingram  v.  LeOj  2  Camp.  521, 
where  a  customer  wrote  down  upon  a  slip  of  paper  a  description  of  the  goods 
which  he  had  ordered,  which  paper  he  sign^  and  delivered  to  the  shop- 
keeper, it  was  admitted  in  evidence  without  a  stamp.  In  Parker  v.  Dubois, 
1 M.  &  W.  31,  where  the  defenduit,  in  answer  to  an  application  to  that  effect, 
wrote  back  authorising  the  plaintiff  to  pay  a  call  upon  shares  which  the 
defendant  had  agreed  to  purchase  from  nim,  it  was  neld  that  the  letter 
required  no  stamp.  In  Bethell  v.  Blencowe,  3  M.  &  Gr.  119,  a  memorandum 
allowing  the  defendant,  a  projected  lodger,  to  leave  lodgings  without  any 
notice  if  he  saw  reason  to  suspect  embarrassment  in  the  landlord,  and  signed 
by  the  landlord,  was,  though  unstamped,  admitted.  In  Walker  v,  Rostron, 
9  M.  &  W.  411,  a  letter  written  by  the  buyer  of  goods  to  his  factors,  direct- 
ing them  to  appropriate  the  proceeds  of  the  sale  of  the  goods  to  the 
payment  of  bills  accepted  by  the  buyer,  if  these  bills  had  not  previously 
oeen  honoured,  was  held  not  to  require  a  stamp.  But  it  would  seem  under 
the  present  act  to  require  a  stamp  under  sect.  48  (posty  p.  225),  as  a  bill 
payaole  on  demand,  vide  post,  pp.  228, 229.  In  Hill  v.  Eamm,  5  M.  &  Gr.  789, 
a  memorandum  signed  by  a  tenant  authorising  his  landlord,  upon  condition 
of  withdrawing  a  distress,  to  re-enter  and  distrain  in  case  of  default  in 
payment  of  the  rent  by  a  certain  da^,  was  held  not  to  be  an  agreement 
requiring  a  stamp.  In  Fishwick  v.  mUius,  4  Exch.  825,  a  document  signed 
by  a  tenant,  by  which  he  requested  a  bailiff  to  forbear  selling  his  goods, 
and  consented  that  they  should  I'emain  on  the  premises  in  his  possession 
for  a  period  of  three  months,  when  he,  the  tenant,  would  cive  them  up,  and 
pay  lul  costs  and  chai]^es  attending  the  distress,  was  aamitted  without  a 
stamp.  In  Edgar  v.  Bhck,  1  Stark,  464,  a  prospectus  containing  the  terms 
upon  which  the  plaintiff  undertook  to  introduce  applicants  to  partnerships 
or  situations,  was  admitted  unstamped,  though  these  terms  were  adopted  m 
the  agreement  upon  which  the  action  was  brought  In  Clay  v.  Crofts,  20  L. 
J.,  Ex.  361,  a  prospectus  of  the  terms  of  a  school  had  been  shown  to  the 
father  of  two  boys,  upon  which  he  agreed  to  place  them  in  the  school,  subject 
to  a  slight  reduction  in  the  terms  of  payment.  It  was  held  that  the  pro- 
^ectus  might  be  put  in  evidence  without  a  stamp.  In  Ramsbottom  v. 
Tun^MTtdge,  2  M.  &  S.  434,  a  lease  of  premises  was  sold  by  auction,  and  the 
auctioneer  handed  to  the  buyer  a  written  paper  specifying  the  term,  the 
rent,  and  the  extent  of  the  premises.  This  paper  not  having  oeen  signed,  the 
court  allowed  it  to  be  received  in  evidence  unstamped.  But  in  Ramsbottom 
V.  Mortley,  Ih,  445,  where  a  similar  paper  was  signed  by  the  auctioneer,  the 
court  thought  that  it  must  be  stamped,  even  although  the  memorandum  did 
not  satisfy  the  Statute  of  Frauds.  Accord.  Olover  v.  Halkett,  2  H.  &  N. 
487  ;  26  L.  J.,  Ex.  416. 

In  Vollans  v.  Fletdur^  1  Exch.  21,  where  a  shareholder  proved  his  title 
to  shares  by  his  letter  of  application  and  the  letter  of  allotment  in  reply, 
in  which  was  contained  a  power  for  the  company,  in  default  of  payment  of 
the  deposit,  to  cancel  the  allotment,  a  term  not  alluded  to  in  the  first  letter, 
an  objection,  that  the  letters  required  a  stamp,  was  overruled.  See  Duke 
V.  Andrews,  2  Exch,  290 ;  WUltu  v.  Parratt,  5  Exch.  211.  In  Chaplin  v. 
Clarke,  4  Exch.  403,  a  letter  of  allotment  of  shares,  the  letter  of  application 
having  been  lost,  was  admitted  w^ithout  a  stamp.  See  also  Moore  v. 
Garvmd,  lb.  681,  Ex.  Ch.  See  now,  however.  Letter  of  AUotnient,  post, 
p.  243.  Where  the  plaintiff  made  a  memorandum  in  writing  of  an  offer  on  his 
part  to  let  to  the  defendant  a  piece  of  land  upon  the  same  conditions  as 
tliose  which  had  been  agreed  to  by  the  defendant  and  a  third  person,  to 
which  offer  the  defendant  aftenvards  verbally  assented,  the  memorandum 
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was  admitted  without  a  stamp.    Drant  v.  Brown,  3  B.  &  C.  665  ;  Hawkins 
V.  Warre,  Id.  690 ;  Hudspeth  v.  YamM,  9  C.  B.  625. 

In  Vaughton  v.  Brine,  1  M.  &  Gr.  359,  a  resolution,  signed  by  the  pro- 
visional committee  of  a  company  to  employ  the  plaintiff  as  secretary  was 
received  in  evidence  unstamped,  as  not  amounting  to  an  agreement.  Where 
a  minute  was  made  at  a  meeting,  of  a  resolution,  by  the  defendants  and 
others,  to  make  an  alteration  in  the  terms  of  a  previous  contract  between 
them  and  the  plaintiff,  and  to  allow  him  an  additional  sum  for  extra  trouble, 
and  this  minute  was  read  over  to  the  plaintiff,  and  assented  to  by  hua^ 
Rolfe,  B.,  held,  at  Nid  Pritis,  that  the  resolution  could  not  be  admitted 
without  a  stamp.  Lucas  v.  Beach,  Id.  417.  And  in  Knight  v.  Barbery  16 
M.  &  W.  67,  the  defendant,  after  bavins  given  the  plaintiff  a  verbal  order  for 
50  shares  in  a  railway  company,  signed  a  memorandum  that  he  had  bought 
of  the  plaintiff  50  shares  in  the  company  at  10/.  a  share,  which  memorandum 
was  handed  to  the  plaintiff.  It  was  held  that  this  memorandum  required 
an  agreement  stamp.  "  A  written  instrument,  to  come  within  the  terms  of 
this  cLiuse  of  the  Stamp  Act,  must  have  been  mode  with  the  intention  of 
containing  within  itself  the  terms  of  an  agreement  between  the  parties."  Id. 
70,  per  Parke,  B.  In  Chadtoick  v.  Clarke,  1  C.  B.  700,  a  draft  agreement 
forwnnled  by  the  plaintiff  to  the  defendant's  solicitor,  and  sent  back  by  him 
on  the  same  day  with  certain  alterations,  to  which  the  plaintiff  did  not  object, 
was  held  inadmissible  (although  it  had  no  signature)  for  want  of  an  agree- 
ment stamp.  And  per  curiam  the  words  "  under  hand  only  "  in  this  part 
of  the  Stamp  Act,  merely  refer  to  instruments  not  under  seaL  But  see  6 
C.  B.  700,  n.  An  agreement  to  enlarge  the  time  for  performing  another 
agreement  requires  a  new  stamp,  where  the  former  one  required  to  be 
stamped.     Bacon  v.  Simpson,  3  M  &  W.  78. 

An  instrument  operating  as  axi  attornment  only,  requires  no  stamp.  Doe 
d.  Linsey  v.  Edward,  5  Ad.  &  E.  95  ;  Doe  d.  Wright  v,  Bmiih,  8  Ad.  &  E, 
255.  So,  a  mere  acknowledgment  Thus,  in  an  action  against  an  attorney, 
the  plaintiff  gave  in  evidence  the  following  imstamped  letter  : — "  I  have  tlus 
day  received  a  bill  of  exchange  for  3002.,  drawn,  &c.,  which  I  hold  as  your 
attorney  to  recover  the  value  of  from  the  respective  parties,  or  to  make  such 
other  arrangement  for  your  benefit  as  may  appear  to  me  in  my  professional 
capacity  reasonable  and  proper :  Held,  that  this  letter  was  a  mere 
ackiK^ledpnent  of  the  duty  which  the  party  took  upon  himself  to  perform, 
and  that  it  therefore  required  no  stamp.  Langdon  v.  Wilstm,  7  B.  &  C.  640, 
n. ;  Mullett  v.  Huchison,  7  B.  &  C.  639  ;  De  Porqiut  v.  Page,  15  Q.  B.  1073  ; 
20  L.  J.,  Q.  B.  28.  So,  a  memorandum,  "  I  acknowledge  that  you  have  for 
my  accommodation  accepted  a  bill  for,  &c.,  and  I  will  provide  for  the  same 
wnen  due."  Notley  v.  frebb,  5  C.  B.  834.  So,  a  memorandum  put  in  to 
show  the  assent  of  a  party  to  an  act  done  under  a  previous  agreement  by 
him,  already  in  proof,  in  which  the  terms  of  the  a^eement  are  recapitulated. 
Marshall  v.  Pov:ell,  9  Q.  B.  779.  So,  an  acknowledgment  by  the  defendant 
of  the  deposit  of  goods  with  him  reouires  no  stamp  though  given  in  evidence 
in  an  action  against  him  for  not  redelivering  them.  BlackweU  v.  M^Naughtan, 
1  Q.  B.  127.  But  now  see  Warrant  for  Goods,  post,  p.  239.  "  Borrowed 
of  A.  100/.  for  one  or  two  months.  Cheque  for  100/.  on — bank  : "  Held  an 
acknowledgment  only,  and  not  an  agreement  or  promissoiy  note.  Hyne  v. 
Dewdney,  21  L.  J.,  Q.  B.  278.  But  an  acknowled^ent  signed  by  the 
defendant,  that  he  holds  the  land  as  tenant  to  the  plaintiff  on  certain  terms, 
cannot  be  put  in  evidence  by  the  defendant  to  snow  that  a  notice  to  quit 
was  irregular,  without  an  agreement  stamp.  Doe  d.  Franhis  v.  Frankis,  1 1 
Ad.  &  £.  792.  And  such  an  agreement  may  now  require  a  lease  stamp,  vide 
post,  p.  241.       A  broker's  note  of  the  purchase  of  shares,  sent   to    lus 
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Snncipal,  does  not  require  an  agreement  stomp  ;    ToTnkins  v.  Savory^  9  B. 
;  C.  704 ;  it  is  now,  however,   liable  to  a  duty   of  Id,    Vide  Contract 
Note,  post,  p.  234. 

The  9  Geo.  4,  c.  14,  s.  8,  exempts  from  agreemeiU  duty  any  memorandum 
or  other  writing  made  necessary  by  that  act ;  thus,  a  qualified  promise  to 
pay,  put  in  evidence  not  to  prove  the  debt  but  to  rebut  the  Statute  of 
limitations,  is  exempt  Morris  v.  Dixon,  4  Ad.  &  E.  845.  See  also  cases 
post,  pp.  229, 2d0.  This  exemption  is  continued  by  sect  3  of  the  present  act, 
vide  ante,  p.  206. 

First ExsmjotionJ]  ''Agreement  or  memorandum  the  matter  whereof  is 
not  of  the  value  of  bl.** 

Under  55  Geo.  3,  c  184,  sched.  1,  the  amoimt  was  20^.,  and  under  that 
act  many  of  the  cases  cited  below  were  decided. 

The  statute  only  applies  when  the  value  of  the  contract  is  measurable. 
Thus  a  contract  of  marriage  may  be  proved  by  unstamped  letters.  Oxford 
V.  Cole,  2  Stark.  351.  The  value  must  apjpear  on  the  instrument,  or  be 
capable  of  being  ascertained  at  the  time  of  making.  Parke,  B.,  Taylor  v. 
SteeU,  16  M.  &  W.  665  ;  Lloyd  v.  Mansel,  1  L.  M.  &  P.  130  ;  19  L.  J.,  Q.  B. 
192.  Where  the  agreement  was  to  give  up  a  shop  and  goodwill  for  7L,  and 
not  to  open  a  shop  of  the  same  description  under  a  forfeiture  of  201.,  it  was 
held  not  to  require  a  stamp  ;  for  the  forfeiture  is  not  of  the  value  of  the 
matter.  Peniberton  v.  Vaughan,  10  Q.  B.  87.  So,  an  agreement  to  pav  interest 
at  \s.  per  £1  per  month,  if  a  bill  for  lOOZ.,  to  be  discounted,  should  not  be 
paid  at  maturity.  SempU  v.  Steinau,  8  Exch.  622  ;  22  L.  J.,  Ex.  224.  The 
general  regulations  of  a  free  school  under  which  the  master  is  appointed, 
signed  by  nim  and  the  trustees,  may  •be  proved  against  him,  though  un- 
stamped. Browne  v.  Daioson,  12  Ad.  &  E.  624.  A  memorandum  by  a  carrier 
of  the  receipt  of  goods  worth  20^.  might  be  given  in  evidence,  to  show  the 
terms  upon  which  they  were  received,  without  a  stamp  ;  the  carriage  being 
of  less  amount.  Latham  v.  Rutley,  Ry.  &  M.  13.  So  m  the  case  of  a  whar- 
finger. Chadwick  V.  SUls,  Id.  15  ;  but  in  this  latter  case  a  3d.  stamp  would 
now  generally  be  required,  vide  Warrant  for  Goods,  post,  p.  239.  A  memo- 
randum relatmg  to  the  warehousing  of  goods  worth  more  than  20^.  was  admis- 
sible if  the  warehouse  rent  were  less.  Baldwin  v.  Alsager,  13  M.  &  W.  365.  An 
agreement  to  indemnify  a  bailiff  who  distrained  for  12.  4s.  rent,  was  held  to 
require  no  stamp  ;  for  the  value  is  uncertain.  Cox  v.  Bailey,  6  M.  &.  Gr.  193. 
So,  an  agreement  to  do  work  of  uncertain  quantity  at  \l.\4s.  per  rod.  Liddiard 
V.  Gale,  4  Exch.  816.  But  an  agreement  to  indemnify  A.  from  all  costs, 
charges,  damages,  or  other  expenses,  which  he  might  incur  as  bail  for  B., 
required  an  agreement  stamp,  the  arrest  of  B.  being  for  more  than  20^, 
though  the  costs,  &c.,  incurred  did  not  amount  to  that  sum.  WiUiams  v. 
Jarrett,  5  B.  &  Ad.  32.  Where  the  agreement  relates  to  granting  a  lease, 
the  rent  is  the  matter  on  which  the  vsuue  is  to  be  calculated.  Mayfield  v. 
Robitison,  7  Q.  B.  486  ;  Burton  v.  Reevell,  16  M.  &  W.  307.  But  if  the  period 
of  tenancy  be  fixed,  the  rent  multiplied  by  the  time  is  the  test  of  value. 
Doe  d.  Marlow  v.  Wiggins,  4  Q.  B.  366,  372,  377.  As,  however  (by  sect  96, 
post,  p.  241),  agreements  for  leases  for  terms  not  exceeding  35  years  now 
require  lease  stamps,  these-  decisions  will  not  frequently  be  applicable.  See 
further,  post,  pp.  241, 242. 

Second  Exemption.']  ''  Agreement  or  memorandum  for  the  hire  of  any 
labourer,  artificer,  manufacturer,  or  menial  servant" 

An  assignment  of  an  apprentice  is  not  within  this  exemption.  R.  v.  H. 
PauVs,  Bedford,  6  T.  R  452.    Firemen  and  stokers  on  board  foreign  steamers 
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are  within  it.  WiUon  y.  Ztdueta,  14  Q.  B.  405  ;  Comforth  v.  Danube  <£r 
Black  Sea  Ry,  Co.,  2  F.  &  F.  197.  So,  a  person  hited  to  take  charge  of  glebe, 
dairy,  &c.,  at  a  salary  and  share  of  clear  profit.  R,  v.  JFortley,  2  Den.  C.  C. 
333  ;  21  L.  J.,  M.  C.  44. 

By  the  general  exemption  (3),  at  the  end  of  the  schedule,  '^  bonds,  con- 
tracts, and  agreements  entered  into  in  the  United  Kingdom  for  or  relating 
to  the  service  in  any  of  Her  Majesty's  colonies  or  possessions  abroad  of  any 
l>er8on  as  an  artificer,  clerk,  domestic  seirant,  handicraftsman,  mechanic^ 
gardener,  servant  in  husbandry,  or  labourer,"  are  exempt  from  aU  duty. 

Third  Exemption.']  ^'  Agreement,  letter,  or  memorandum  made  for  or 
relating  to  the  sale  of  any  goods,  wares,  or  merchandise." 

Cages  within  the  third  Exemption.']  An  undertaking  to  guarantee  the  pay- 
ment of  goods  to  be  furnished  to  third  persons.  IVarrington  v.  Furbor^ 
8  East,  242  ;  accord.  Sadler  v.  Johnson,  16  M.  &  W.  775  ;  ChaifiM  v.  Ojtr, 
18  Q.  B.  321 ;  21  L.  J.,  Q.  B.  279.  An  agreement  by  A.  to  take  half  of 
certain  goods  bought  by  B.  on  their  joint  account,  and  to  furnish  B.  with 
half  the  amount  in  time  for  payment  Venning  v.  Leckie,  13  East,  7.  An 
agreement  to  cancel  a  former  agreement  relative  to  the  sale  of  goods,  and 
for  the  future  sale  of  goods  upon  different  terms.  Whitworth  v.  Crockett^ 
2  Stark.  431.  An  agr^ment  for  the  sale  of  rape  oil,  not  yet  expressed  from 
the  seed.  Wilks  v.  Atkinson,  6  Taunt.  11.  An  agreement  to  make  a  chattel 
and  deliver  it  within  a  certain  time ;  Pinner  v.  Arnold,  2  C.  M.  &  R.  613  ; 
Lee  v.  Griffin,  1  B.  &  S.  272  ;  30  L.  J.,  Q.  B.  252  ;  though  it  was  fonnerly 
held  that  a  contract  to  make  goods  for  sale  was  not  within  the  exemption. 
Buxton  V.  BedaU,  3  East,  303.  An  agreement  for  the  sale  of  chimney-pieces, 
the  vendor  '^  to  finish  them  in  a  tradesmanlike  manner."    Hughes  y.  irseds, 

2  C.  &  P.  159.  A  receipt  for  the  price  of  a  horse  containing  a  warranty  of 
Houndness.  Skrine  v.  Elmore,  2  Camp.  407.  An  agreement  for  a  crop 
.i^owing  in  a  close,  and  conferring  no  interest  in  the  land.  Parker  v.  Stant- 
land,  11  East,  362 ;  Warwick  v.  Bruce,  2  M.  &  S.  205  ;  Evans  v.  Bobertty 

5  B.  &  C.  829  ;  Watts  v.  Friend,  10  B.  &  C.  446  ;  Jfmes  v.  Flint,  10  Ad.  &  EL 
753.  An  agreement  for  the  purchase  of  timber,  though  the  trees  are 
growing.  Smith  v.  Surman,  9  B.  &  C.  561.  An  agreement  to  supply  a 
house  with  water.  W.  Middlesex  Waterworks  v.  Suvferh-opp,  M.  &  mT  409. 
Some  of  the  above  cases  were  decided  on  the  Stat,  of  Frauda,  ss.  4  and  17  ; 
but  they  are  authorities  on  the  Stamp  Act  aho.  A  memorandum  by  the 
defendant  of  an  advance  made  to  him  by  the  plaintiff,  an  auctioneer,  on 
receipt  of  books  for  sale  bv  the  plaintiff  by  auction,  requires  no  stamp. 
SouthgaU  v.  Bohn,  16  M.  &  W.  34. 

Cases  not  within  the  third  Exemption.']  An  agreement  by  a  principal  to  pro- 
vide for  certain  bills  drawn  upon  his  factor,  if  certain  goods,  then  either  in 
the  factor's  possession  or  about  to  be  placed  there,  shoiud  remain  unsold  at 
the  time  of  the  bills  falling  due  ;  for  the  exemption  is  confined  to  instru- 
ments whereof  the  sale  of  goods  is  the  primary  object.    Smith  v.  Color,  2  B. 

6  A.  778.   An  agreement  for  the  sale  or  goods  andgood\oUL    South  v.  Finch, 

3  N.  C.  506.  A  contract  for  the  erection  of  fixtures  ;  semb,  per  Parke,  B., 
Pinner  v.  Arnold,  2  C.  M.  &  R  613  ;  or  the  sale  of  railway  shares,  Knight  v. 
Barber,  16  M.  &  W.  66.  So,  an  agreement  for  the  sale  of  growing  crops, 
conferring  an  interest  in  the  land ;  Crosby  v.  Wadsworth,  6  East,  602 ;  Wad- 
dington  v.  Bristow,  2  B.  &  P.  453  ;  Emmerson  v.  Hedis,  2  Taunt  38  ;  or  a 
sale  of  growing  underwood,  to  be  cut  by  the  purchaser ;  ScoreU  v.  Boxcdl, 
1  Y.  &  J.  396  ;  or  an  agreement  to  print  a  book,  and  supply  the  paper  ; 
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Clay  V.  Yaies,  1  H.  &  N.  73  ;  25  L.  J.,  Ex.  237  ;  ^decided  on  the  Statute  of 
Frauds,  ss.  4  and  17).  So,  a  contract  under  seal  lor  the  sale  of  good!*.  Per 
Bayley,  J.,  Clayton  \.  Burtenshaw,  5  B.  &  C.  46. 

Fourth  Exemption.']  "  Agreement  or  memorandum  made  between  the 
master  and  mariners  of  any  ship  or  vessel  for  wages  on  any  voyage  coast- 
wise from  port  to  port  in  the  (Jnited  Kingdoih."  See  also  the  exemptions 
given  by  the  Mercbant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  9,  and 
which  are  retained  by  the  Stamp  Act,  1870,  s.  3  (ante,  p.  208). 


ApproMement. 


ti 


Appraisement  or  valuation  of  any  property,  or  of  any  interest  therein,  or 
of  the  annual  value  thereof,  or  of  any  dilapidations,  or  of  any  repairs 
wanted,  or  of  the  materials  and  labour  used  or  to  be  used  in  any  building, 
or  of  any  artificer's  work  whatsoever,"  must  be  stamped  as  follows :  whei-e 
the  amount  of  appraisement  does  not  exceed  52., — 3d. ;  where,  it  exceeds 
52.  and  does  not  exceed  102., — 6d,  ;  102.  and  not  202., — 1«.  ;  202.  and  not 
302.,— 1«.  6(2. ;  302.  and  not  402.,— 2». ;  402.  and  not  502.,— 2«.  6rf.  ;  502.  and 
not  1002.,— 5«.  ;  1002.  and  not  2002.,— 10«. ;  2002.  and  riot  5002.,— 15«. ; 
exceeds  5002., — 12, 

Exemptions, — Appraisement  or  valuation  (1)  made  for  the  information  of 
one  party  only,  and  not  being  in  any  manner  obligatory  as  between  parties, 
either  by  agreement  or  operation  of  law  ;  (2)  made  under  order  of  Ad- 
miralty Court ;  (3)  made  for  ascertaining  legacy  or  succession  duty. . 

Where  nothing  is  referred  to  but  the  mere  value  of  goods  and  the  repairs 
of  a  farm,  an  appraisement  stamp  is  proper,  and  not  an  award  stamp.  Leeds 
v.  Burrows,  12  East,  1. 


Award. 

An  Award  must  be  stamped  as  follows  :  where  the  amount  or  value  of 
the  matter  in  dispute  does  not  exceed  52., — 3(2. ;  where  it  exceeds  52.  and 
does  not  exceed  102., — 6c2. ;  102.  and  not  202., — \s, ;  202.  and  not  302., — Is.  6(2 ; 
302.  and  not  402.,— 2«. ;  402.  and  not  502.,— 2*.  6(2. ;  502.  and  not  1002.,— 5«. ; 
1002.  and  not  2002.,— 10«. ;  2002.  and  not  5002.,— 15<.  ;  5002.  and  not  7502., 
— 12.  ;  5702.  and  not  1,0002., — 12.  5«. ;  and  where  it  shall  exceed  1,0002., 
and  in  any  other  case  not  above  provided  for, — 12.  lbs. 

It  seems  that  an  award  ordering  something  to  be  done  other  than  or  as 
well  as  the  ^yment  of  money,  must  bear  the  duty  of  12.  \bs. 

The  appointment  of  an  umpire,  made  in  writing  by  two  arbitrators 
requires  no  stamp.  Routledge  v.  Tkomton,  4  Taunt.  704.  An  agreement 
stsunp  is  not  necessary  to  an  arbitration  bond  which,  besides  the  usual  cove- 
nants, contains  an  agreement  as  to  the  payment  of  costs.  Re  JVansborough, 
2  Chitty,  40.  A  paper  draiiini  up  by  a  person  appointed  by  two  parties  to 
ascertain  the  amount  of  an  account  requires  an  award  stamp.  Jebh  v. 
M*Keirnan,  M.  &  M.  340.  But  not  if  the  account  is  not  intended  to  bind 
them.  Goodyear  v.  Simpson,  15  M.  &  W.  16.  The  opinion  of  counsel,  by 
which  parties  agree  to  aoide,  does  not  require  an  award  stamp.  SeTnb.  Boyd 
V.  Emmerson,  2  Ad.  &  E.  184.  Nor  does  a  certificate  by  a  roferee,  a^ed  on 
at  the  trial,  as  to  the  amount  at  which  a  verdict,  taken  at  the  trial,  is  to 
stand.  SaUtr  v.  Yeates,  5  Dowl.  291 ;  and  see  Tomes  y.  Hawkes,  10  Ad.  k 
£.  32.    An  award  of  land  by  commissioners  of  inclosuie  only  requires  an 
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awaid  stamp  and  not  an  ad  valorem  stamp,  as  on  a  sale.    Doe  d.  Ld,  Sv^fidd 
V.  Preston,  7  B.  &  C.  392. 

By'the  C.  L.  P.  Act,  1854,  s.  30,  no  document  made  or  zequiied  under 
the  provisions  of  that  Act  shall  be  liable  to  any  stamp  duty.  Sects.  3 — 17 
relate  to  arbitration. 


Bank  Note,  BUI  of  Exchange,  Cheque,  d:  Promiseory  Note. 

Bank  Note. — For  money  not  exceeding  1/., — 6d. ;  exceeding  IL  and  not 
2l.,—lOd. ;  2/.  and  not  52.,— 1«.  3d,  ;  bL  and  not  102., — Is.  9(2. ;  102.  and  not 
202.,— 25.  ;  202.  and  not  302.,— 3«. ;  302.  and  not  502.,-'5«. ;  502.  and  not 
1002.,— 8«.  6(2. 

Banker. — Sect  45.  "  The  term  'banker'  means  and  includes  any  corpo- 
ration, society,  partnership,  and  persons,  and  every  individual  person  carry- 
ing on  the  business  of  banking  in  the  United  Kingdom." 

Bank  Note. — "  The  term  *  Mmk  note  *  means  and  includes — (1.)  Any  bill 
of  exchange  or  promissory  note  issued  by  any  banker,  other  than  the  Uover- 
nor  and  Company  of  the  Bank  of  England,  for  the  payment  of  money  not 
exceeding  1002.  to  the  bearer  on  demand.  ^2.)  Any  bill  of  exchange  or 
promissory  note  so  issued  which  entitles  or  is  intended  to  entitle  the  bearer 
or  holder  thereof,  without  indorsement,  or  without  any  further  or  other 
indorsement  than  may  be  thereon  at  the  time  of  issuing  thereof  to  the  pay- 
ment of  money  not  exceeding  1002.  on  demand,  whether  the  same  be  so 
expressed  or  not,  and  in  whatever  form,  and  by  whomsoever  such  bill  or 
note  is  drawn  or  made." 

Sect  46.  **  A  bank  note  issued  duly  stamped,  or  issued  unstamped  by  a 
banker  duly  licensed  or  otherwise  authorised  to  issue  unstamped  buik 
notes,  may  be  from  time  to  time  re-issued  without  being  liable  to  any 
stamp  duty  by  reason  of  such  re-issuing." 

The  provisions  relating  to  notes  issued  by  private  banks  will  be  found  in 
7  &  8  Vict  c.  32  ;  8  &  9  Vict  cc.  37,  38  ;  and  17  &  18  Vict  c.  83,  ss.  11,  12. 
Their  issue  is  now  restricted  by  7  &  8  Vict.  c.  32,  ss.  10, 28. 

"  BiU  of  Exchange,  —Payable  on  demand, — 1(2." 

This  includes  cheques  and  orders  for  the  payment  of  money,  see  sect  48, 
post,  p.  226,  and  also  by  46  &  46  Vict  c.  61,  s.  10  (replacing,  see  sects.  96, 
97  (3)f«)j34  &  35  Vict  c  74,  s.  2,  except  so  far  as  relates  to  stamp  duty),  bills 
payable  at  sight  or  on  presentation.  A  draft  payable  generally  is  payable 
on  demand.     WhUlock  v.  Undencood,  2  B.  &  C.  157. 

A  draft  payable  on  demand,  whether  to  bearer  or  order,  is  not  rendered 
invalid  by  being  post  dated ;  for  the  act  deals  with  such  an  instrument  only 
as  it  appears  on  its  face  when  tendered  in  evidence,  without  reference  to 
any  cculateral  agreement  or  consideration  by  which  its  apparent  operation 
may  be  affected  ;  Bull  v.  O'SuUivan,  L.  R.,  6  Q.  B.  209  ;  Gatty  v.  Fry,  2  Ex. 
D.  265  ;  see  also  Currie  v.  Misa,  1  Ap.  Ca.  554,  D.  P.  The  stats.  31  Geo.  3, 
c.  25,  s.  4,  and  55  Geo.  3,  c.  184,  s.  13,  and  schedule,  which  required  that  a 
cheque  should  bear  date  on  or  before  the  day  on  which  the  same  should  })e 
issued  (and  on  which  Field  v.  Woods,  7  Ad.  &  E.  1 14,  and  the  previous 
cases  were  decided)  have  been  repealed,  and  the  Stamp  Act,  1870,  con- 
tains no  similar  enactment 

"  Bill  of  Excliange  of  any  other  kind  whatsoever  (excejpt  a  Bank  Note,  as 
to  which  vide  supra),  and  Promissory  Note  of  any  kind  whatsoever  {except 
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a  Bank  Note) — drawn,  or  expressed  to  be  payable,  or  actually  paid  or  en- 
dorsed, or  in  any  manner  negotiated  in  the  u  nited  Kingdom  :  '* 

Where  the  amount  or  value  of  the  money  for  which  the  bill  or  note  is 
drawn  or  made  does  not  exceed  5/., — Id. ;  exceeding  5/.  and  not  10/., — 2d.  ; 
lOl.  and  not  26/.,— 3d. ;  26/.  and  not  50/.,— 6c/. ;  50/.  and  not  76/.,— 9(/. ;  75/. 
and  not  100/., — U. ;  exceeds  100/. — for  every  100/.,  and  also  for  any  frac- 
tional part  of  100/.,  of  such  amount  or  value, — Is. 

Exemptions. — These  include  notes  and  bills  of  the  Banks  of  England  and 
Ireland ;  certain  drafts,  orders  and  letters  drawn  by  bankers;  dividend 
warrants  for  dividends  on  Government  securities  ;  bills  drawn  by  certain 
public  departments  (extended  by  45  &  46  Vict,  c.  72,  s.  9),  and  companies ; 
and  coupons  or  warrants  for  interest  attached  to  and  issued  with  any 
security. 

The  statute  10  Geo.  4,  c.  66,  s.  37,  does  not  exempt  from  duty  drafts  pay- 
able to  bearer  given  by  a  friendly  society  to  their  members.  Att.'Oen.  v. 
Gilpin,  L.  R,  6  Ex.  193.  This  decision  will  apply  to  the  Friendly  Socie- 
ties Act,  1876  ^38  &  39  Vict.  c.  60X  b.  15,  (2a),  and  the  Building;  Societies 
Act,  1874  (37  ii  38  Vict  c.  42),  s.  41,  the  corresponding  provisions  being 
similar  in  terms. 

Bin  of  Exchange.—Sect  48.  "(1.)  The  term  *bill  of  exchange*  for  the 
purposes  of  this  Act  includes  also  draft,  order,  cheque,  and  letter  of  credit, 
and  any  document  or  writing  (except  a  bank  note)  entitling  or  purporting 
to  entitle  any  person,  whether  named  therein  or  not,  to  payment  oy  any 
other  person  of,  or  to  draw  upon  any  other  person  for,  any  sum  of  money 
therein  mentioned. 

"  (2.)  An  order  for  the  payment  of  any  sum  of  money  by  a  bill  of  ex- 
change or  promissory  note,  or  for  the  delivery  of  any  bill  of  exchange  or 
promissory  note  in  satisfaction  of  any  sum  of  money,  or  for  the  payment  of 
any  sum  of  money  out  of  any  particular  fnnd  wmch  may  or  may  not  be 
available,  or  upon  any  condition  or  contingency  which  may  or  may  not  be 
performed  or  happen,  is  to  be  deemed  for  tne  purposes  of  tnis  Act  a  bill  of 
exchange  for  the  payment  of  money  on  demand. 

"  (3.)  An  order  for  the  payment  of  any  sum  of  money,  weekly,  monthly, 
or  at  any  other  stated  periods,  and  also  any  order  for  the  payment  by  any 
person  at  any  time  after  the  date  thereof  of  any  sum  of  money,  and  sent  or 
delivered  by  the  person  making  ike  same  to  Ae  person  by  whom  the  payment  is 
to  be  made,  and  not  to  (he  person  to  whom  the  payment  is  to  be  made,  or  to  any 
person  on  his  behalf,  is  to  be  deemed  for  the  purposes  of  this  Act  a  bill  of 
exchange  for  the  payment  of  money  on  demand. 

The  corresponding  provisions  of  the  earlier  Acts  (66  Geo.  3,  c.  184, 
Sched.  Part  1,  &  16  &  17  Vict.  c.  69,  Sched.^  were  less  wide  than  those 
of  the  present  section,  for  the  paragraph  in  italics  is  altogether  new.  As 
to  what  instruments  fall  within  the  present  section,  vide  post,  pp.  227,  et  seq. 

Promissory  Note. — Sect.  49.  "(1.)  The  term  ^promdssory  note*  means  and 
ineludes  any  document  or  vyrUing  (except  a  bank  note)  containing  a  promise  to 
pay  any  sum  of  money. 

*'  ^2.)  A  note  promising  the  payment  of  any  sum  of  money  out  of  any 
particular  fnnd  which  may  or  may  not  be  available,  or  upon  any  condition 
or  contin^ncy  which  may  or  may  not  be  j)erformed  or  happen,  is  to  be 
deemed  K>r  the  purposes  of  this  Act  a  pronussory  note  for  tne  said  sum  of 
money." 

The  paragraph  in  italics  is  new,  and  the  earlier  provision  (in  66  Geo.  3, 
c.  184,  Sched.  Part  1),  corresponding  to  sub-sec.  (2),  supra,  applied  only 
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to  notes  payable  to  bearer  or  to  oixler,  and  definite  and  certain,  and 
not  amounting  in  the  whole  to  20^  Instruments  in  the  form  of  notes 
and  held  to  be  agreements,  were,  except  in  the  case  of  those  expressly 
directed  to  be  promissory  notes,  exempt  from  the  note  stamp,  but  liable  to 
be  stamped  as  agreements.  As  to  what  instruments  fall  witnin  the  present 
section,  vide  post,  pp.  229,  230. 

Biu  payable  on  demand^  cheqtie,  d:c.f  adJusive  stamp  on. — Sect.  60.  "The 
fixed  duty  of  Id  on  a  bill  of  exchange  for  the  payment  of  money  on 
demand  may  be  denoted  by  an  adhesive  stump,  which  is  to  be  cancelled  by 
the  person  by  whom  the  bill  is  signed  before  he  delivers  it  out  of  his  hands, 
custody,  or  power." 

This  stamp  may,  imder  sect.  54,  (2),  (post,  p.  227)  be  afl^ed  and  cancelled 
by  the  person  to  whom  it  is  presented. 

Foreign  bills,  adhesive  stamp  on, — Sect.  51.  "  (1.)  The  ad  valorem  duties 
upon  bills  of  exchange  and  promissory  notes  drawn  or  made  out  of  the 
United  Kingdom  are  to  be  denoted  by  adhesive  stamps. 

"  (2.^  Every  person  into  whose  hands  any  such  bill  or  note  comes  in  the 
Unitea  Kingaom  before  it  is  stamped  shall,  before  he  presents  for  payment, 
or  indorses,  transfers,  or  in  any  manner  negotiates,  or  pays  such  bill  or  note, 
affix  thereto  a  proper  adhesive  stamp  or  proper  adhesive  stamps  of  sufficient 
amount,  and  cancel  every  stamp  so  affixed  thereto. 

"(3.)  Provided  as  foUows : — (a,)  If  at  the  time  when  any  such  bill  or 
note  comes  into  the  hands  of  any  bond  fide  holder  thereof  there  is  affixed 
thereto  an  adhesive  stamp  effectually  obliterated,  and  purporting  and 
appearing  to  be  duly  cancelled,  such  stamp  shall,  so  far  as  relates  io  such 
holder,  be  deemed  to  be  duly  cancelled,  although  it  may  not  appear  to  have 
been  so  affixed  or  cancelled  by  the  proper  person.  (6.)  If  at  tne  time  when 
any  such  bill  or  note  comes  into  the  hfimds  of  any  bond  fide  holder  thereof 
there  is  affixed  thereto  an  adhesive  stamp  not  duly  cancelled,  it  shall  be 
competent  for  such  holder  to  cancel  such  stamp  as  if  he  were  the  person  by 
whom  it  was  affixed,  and  upon  his  so  doing  such  bill  or  note  shall  be 
deemed  duly  stamped,  and  as  valid  and  available  as  if  the  stamp  had  been 
duly  cancelled  by  the  person  by  whom  it  was  affixed.*' 

On  the  transferror  is  imposed  the  duty  of  cancelling  the  stamp  affixed  to 
a  foreign  bill,  and  on  the  transferee  of  seeing  that  it  is  done.  PooUy 
v.  Broum,  11  C.  B.,  N.  S,  566 ;  31  L.  J.,  C.  P.  134. 

If  a  foreign  bill  be  produced  at  the  trial  bearing  the  proper  stamp,  it 
will  be  presumed  that  the  stamp  was  affixed  at  the  time  required  by  this 
section ;  Bradlauah  v.  De  Bin,  L.  R.,  3  C.  P.  286;  even  though  it  is  not 
properly  cancelled ;  Marc  v.  Bouy,  31  L.  T.,  N.  S.,  372,  M.  T.  1874,  Q.  B.  The 
party  objecting  to  the  admission  of  the  instrument  on  the  ground  that  the 
stamp  was  not  affixed  at  the  proper  time  must  plead  the  objection  specially. 
S.  C,  per  Blackburn,  J.  It  seems  that  cancellation  may  be  made  at  any 
time  in  court  before  verdict ;  Viale  v.  Michael,  30  L.  T.,  N.  S.  463,  E.  T. 
1874,  Q.  B.  per  Id. 

Sect  52.  *'  A  bill  of  exchange  or  promissory  note  purporting  to  be  drawn 
or  made  out  of  the  United  Kingdom  is,  for  the  purposes  of  this  act,  to  be 
deemed  to  have  been  so  drawn  or  made,  although  it  may  in  fact  have  been 
drawn  or  made  within  the  United  Kin^om." 

This  section  obviates  the  objection  held  to  be  fatal  in  Steadman  y.  Dvhamel, 
1  C.  B.  888. 

Wrong  denomination  of  stamp. — Sect.  53.  "  (1.)  Where  a  bill  of  exchange 
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or  promisBory  note  has  been  written  on  material  bearing  an  impressed 
stamp  of  sufficient  amount  but  of  improper  denomination,  it  may  be  stamped 
with  the  proper  stamp  on  payment  of  the  duty  and  a  penalty  of  40«.  if  the 
bill  or  note  be  not  then  payable  according  to  its  tenor,  and  of  \0l.  if  the 
same  be  so  payable.  (2.)  Except  as  aforesaid,  no  bill  of  exchange  or 
promissory  note  shall  be  stamped  with  an  impressed  stamp  after  the 
execution  thereof." 

It  is  sufficient  if  a  bill  so  re-stamped  be  produced  at  the  trial.  Haiser 
V.  Growt,  5  H.  &  N.  35 ;  29  L.  J.,  Ex.  20. 

Effect  of  want  of  stamp. — Sect.  54  '^(1.)  Every  person  who  issues,  indorses, 
transfers,  negotiates,  presents  for  payment,  or  pays  any  bill  of  exchange  or 
promissory  note  liable  to  duty  and  not  being  duly  stamped  shall  forfeit 
the  sum  of  lOZ.,  and  the  person  who  takes  or  receives  from  any  other  person 
any  such  bill  or  note  not  being  duly  stamped  either  in  payment  or  as 
a  security,  or  by  purchase  or  otherwise,  shall  not  be  entitled  to  recover 
thereon,  or  to  niake  the  same  available  for  any  purpose  whatever. 

^'  (2.)  Provided  that  if  any  bill  of  exchange  for  the  payment  of  money  on 
demand,  liable  only  to  the  duty  of  Id,  is  presented  for  payment  imstamped, 
the  person  to  whom  it  is  so  presented  may  affix  thereto  a  proper  adhesive 
stamp,  and  cancel  the  same,  as  if  he  had  been  the  drawer  of  the  bill,  and 
may,  upon  so  doing,  pay  the  sum  in  the  said  bill  mentioned,  and  charge  the 
duty  in  account  against  the  person  by  whom  the  bill  was  drawn,  or  deduct 
such  duty  from  the  said  sum,  and  such  bill  is,  so  far  as  respects  the  duty,  to 
bedeemed  good  and  valid.'' 

Bill  in  set, — Sect.  55.  "When  a  bill  of  exchange  is  drawn  in  a  set 
according  to  the  custom  of  merchants,  and  one  of  the  set  is  duly  stamped, 
the  other  or  others  of  the  set  shall,  unless  issued  or  in  some  manner  nego- 
tiated apart  from  such  duly  stamped  bill,  be  exempt  from  duty ;  and  upon 
proof  of  the  loss  or  destruction  of  a  duly  stamped  oill  forming  one  of  a  set, 
imy  other  bill  of  the  set  which  has  not  been  issued  or  in  any  manner 
negotiated  ajMirt  from  such  lost  or  destroyed  bill  may,  although  imstam^d, 
be  admitted  in  evidence  to  prove  the  contents  of  such  lost  or  destroyed  bill." 

A  bill  drawn  in  England  on  a  person  abroad,  and  accepted  by  him  payable 
in  England,  is  an  inkjid  bill,  and  must  bear  an  impressed  stamp.  Amner 
V.  Clark^  2  C.  M.  &  R.  468.  So,  conversely,  a  bill  sketched  out  and  accepted 
here,  and  transmitted  to  a  person  abroad  for  his  signature  as  drawer,  is  a 
foreign  bill,  and  does  not  require  an  impressed  stamp.  Bodim  v.  Campbelly 
Gow,  56.  A  foreign  bill  drawn  and  indorsed  abroad,  may  be  prenented  in 
this  country  by  the  indorsee  for  acceptance  without  being  stamped,  and  he 
may  sue  the  drawer  on  it  for  non-acceptance.  Sharpies  v.  Hicham,  2  H.  &  N. 
57 ;  26  L.  J.,  Ex.  302.  A  foreign  bill  may  be  given  in  evidence  for  a  col- 
lateral purpose  without  a  stamp,  before  it  has  been  presented  for  payment, 
indorsed,  transferred,  or  otherwise  negotiated.  Griffin  v.  JVeatherby,  L.  R, 
3  Q.  B.  753. 

The  Bills  of  Exchange  Act,  1882,  45  &  46  Vict.  c.  61,  s.  97,  (3),  provides 
that  nothing  therein, ''  or  in  any  repeal  effected  thereby  shall  anect  (a.)  the 
provisions  of  the  Stamp  Act,  1870,  or  Acts  amending  it,  or  any  law  or 
enactment  for  the  time  being  in  force  relating  to  the  revenue." 

IFhat  are  hillSf  dhc.,  tvithin  the  Stamp  Act,  1870.]  It  was  the  object  of  the 
legislature,  in  framing  the  provisions  of  55  Qeo.  3,  c.  184, "  to  treat  as  promis- 
sory notes  and  bills  of  exchange,  and  to  subject  to  stamp  duty,  such 
instruments  as,  being  payable  on  a  contingency  or  out  of  a  pi^cular  fund^ 
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could  not,  in  strictness,  fall  under  that  denomination.**  P«r  Ld.  Ellenborough, 
C.  J.,  Firbank  v.  BeUy  1  B.  &  A.  36 ;  and  see  Jones  v.  Simpson,  2  B.  &  C.  321. 
In  considering  the  cases  decided  under  that  Act,  with  a  view  of  ascertaining 
whether  an  instrument  is  now  chargeable  with  duty  or  not,  it  must  be  borne 
in  mind  that  the  provisions  of  the  present  Act  are  considerably  wider  than 
those  of  the  former  one  (vide  ante,  p.  226),  and  the  cases  decided  on  55  Geo. 
3,  c.  184,  cited  below,  where  instruments  were  held  to  be  entitled  to  exemption, 
must  be  applied  subject  to  such  modifications. 

Where  the  instrument  operates  as  an  equitable  assignment  it  seems  not 
to  be  within  the  act.  Thus,  an  order  by  A.,  addressed  to  his  debtor  on  a 
contract  for  works,  authorising  him  to  pay  B.  the  sum  of  365^,  "  being  the 
amount  of  my  contract,  B.  having  advanced  me  that  sum,"  was  held,  under 
55  Geo.  3,  c.  184,  not  to  be  an  order  for  payment  out  of  a  particular  fund  within 
the  Act,  for  it  operated  as  an  equitable  assignment  of  the  whole  fund.  Diplock 
V.  Hcmmond,  2  Sm.  &  G.  141 ;  5  D.  M.  &  G.  320 ;  23  L.  J.,  Ch.  650.  So,  under 
the  Stamp  Act,  1870,  where  it  was  in  the  form, "  I  herebv  assign  to  R.  the  sum 
of  40^,  or  any  other  sum  now  due  or  that  may  hereafter  become  due  in  re- 
spect of  the  steam  launch  I  am  building  for  you.**  Buckv,  Rohson,  3  Q.  B.  D. 
686,  following  Brice  v.  Bannister,  Id.  569,  C.  A.,  and  dissenting  from  Expte. 
Skellard,  L.  R.,  17  Eq.  109.  So,  a  document  addressed  to  C,  the  trustee  of  a 
will,  and  given  to  F.  "I  hereby  authorise  and  direct  you  to  pay  to  F.  or 
his  order  the  simi  of  140^.  out  of  moneys  now  due,  or  hereafter  to  become 
due  to  me  under  the  will  of  my  late  father,  and  before  making  any  payment 
to  me  thereout.**    Fisk&r  v.  Calvert,  27  W.  R.  301,  M.  R.,  H.  S.  1879. 

Before  the  doctrine  of  equitable  assignment  of  a  fund  was  well  understood, 
there  were  decisions  on  55  Geo.  3,  c.  184,  which  conflict  with  those  cited 
above.  Thus,  where  in  order  to  prove  the  pajTuent  of  money  pursuant  to 
order,  the  following  letter  was  given  in  evidence: — '*Mr.  B.,  When  the 
mahogany,  per  Regent,  is  sold,  you  will  please  pay  over  to  P.  1500^.,  in  such 
bills  as  you  receive  from  the  said  sale.  8.  Mann.**  P.  inclosed  this  letter 
in  another  addressed  by  him  to  B. ;  and  B.  in  reply,  wrote  promising  to  pay 
over  the  money.  The  letter  from  P.  was  stampea  with  an  agreement  stamp. 
It  was  held  that  the  letter  from  Mann  was  an  order  for  payment  of  money 
out  of  a  fund  which  might  or  might  not  be  available,  and  ought  to  have 
been  stamped  accordingly.  Firbank  v.  Bell,  supra;  BvUs  v.  Swann,  2  B. 
&  B.  78.  So  it  seems  that  an  order  to  pay  half  tne  net  proceeds  to  R.  &  Co., 
"  provided  the  same  shall  not  exceed  5000/.,*'  required  a  stamp.  Hutchinson 
V.  HeytPorth,  9  Ad.  &  E.  375, 400. 

In  order  however  to  come  within  55  Geo.  3,  c.  184,  it  was  held  that  the 
instrument  must  be  for  the  payment  of  a  specified  sum;  and  therefore 
where  A.,  having  consigned  goods  to  B.,  sent  nim  the  following  order, — 
"  Pay  to  C.  the  proceeds  of  a  shipment  of  12  bales  of  goods,  value  about 
2000/.,  consigned  by  me  to  you  ;**  and  B.,by  writing,  consented  to  pay  over 
the  fiill  amount  of  the  net  proceeds  of  the  goods ;  it  was  held  that  neither 
of  these  instruments  came  within  the  above  clause.  Jones  v.  Simpson,  2  B. 
&  C.  318 ;  and  see  Roscoe,  Dig.  Bills  of  Exchange,  p.  31.  The  order  in 
HiUchinson  v.  Heyworth,  supra,  was  held  sufficiently  to  satisfy  this  requisite. 
It  has  been  held  that  an  ordinary  bill  of  exchange  drawn  on  H.  by  C.  for 
the  exact  amount  of  C.*s  funds  in  H.*s  hands  does  not  operate  as  an  equitable 
assignment  of  such  funds.  Shand  v.  Du  Buisson,  L.  R.,  18  Eq.  283.  And  the 
BiUfi  of  Exchange  Act,  1882, 46  &  46  Vict  c.  61,  s.  53,  expressly  provides  that 
"  a  bill  of  itself  does  not  operate  as  an  assignment  of  funds  in  the  hands  of 
the  drawee  available  for  payment  thereof,**  but  this  section  has  no  effect  on 
the  stamp  duty  payable  on  such  an  instrument,  vide,  sect.  97  (3,  a,),  ante, 
p.  227. 
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It  seems  that  an  order  for  the  payment  of  money  sent  or  delivered  to  the 
person  by  whom  it  is  to  be  paid,  and  not  to  the  person  to  whom  the  pay- 
ment is  to  be  made,  or  any  person  on  his  behalf,  is  not  liable  to  any  stamp 
duty,  unless  payable  after  the  date  thereof,  in  which  case  it  must  bear  a  l(t. 
stamp.  See  Hutchinson  v.  Heyworthjante,  p.  228.  A  written  aiUhority  bjr  A. 
to  defendant  to  pay  certain  sums  to  plaintiff  out  of  debts  from  time  to  time 
accruing  due  from  defendant  to  A.,  and  a  wiitten  promise  by  defendant  to 
pay  accordingly,  were  held  to  constitute  together  an  agreement,  and  not  to 
require  a  bill  or  note  stamp.  Hamilton  v.  Spottistooodey  4  Exch.  200.  See 
Thompson  v.  Condy,  infra.  See  also  Walker  v.  Rostron,  9  M.  &  W.  411,  cited 
ante,  p.  219.  So,  where  the  creditor  sends  an  account  to  his  debtor,  request- 
ing him,  at  the  foot  of  it,  to  pay  the  amount  to  A.  B.,  and  hands  the  account 
to  A.  B.  to  collect  it  on  his  (the  creditor's)  behalf  this  is  not  a  bill  of  exchange 
within  the  Act.    Norris  v.  Solomon,  2  M.  &  Rob.  266. 

What  are  promissory  notes  within  Oie  Stamp  Act,  1870.]  The  terms  of  the 
present  Act  are  so  much  wider  than  those  of  65  Qeo.  3,  c.  184  (vide  ante, 
p.  225),  that  many  of  the  cases  decided  thereon  are  now  clearly  inapplicable ; 
and  as  any  writing  containing  a  promise  to  pay  any  sum  of  money  now 
requires  to  be  stamped  as  a  promissory  note,  it  is  dimcult  to  define  what 
instruments  are  to  oe  stamped  as  notes,  as  distinguished  from  agreements 
to  pay  money. 

The  following  letter,  signed  by  the  defendant,  and  addressed  by  him  to 
the  plaintiff,  "  G.  T.  M.  Co. — I  hereby  undertake  to  pay  you,  on  the  first 
allotment  of  shares  in  the  above-named  Co.,  the  sum  of  1052.  out  of  com- 
mission I  shall  have  to  pay  E.  M.  in  accordance  with  his  letter  to  you  on 
the  other  side,"  was  held  by  PoUock,  B.,  after  consulting  with  Kelly,  C.  B., 
not  to  require  a  note  stamp  under  the  Stamp  Act,  1870,  s.  49,  ante;  p.  225. 
Hiompsmi  V.  Condy^  Sittings  in  London,  27 tn  June,  1874;  Ex,  rel,  edit4yris. 
The  ground  of  this  decision  appears  to  have  been  that  sect.  49,  (1)  applies 
only  where  the  promise  is  to  pay  absolutely  and  at  all  events ;  and  that  (2) 
is  bmited  in  its  application  to  instruments  purporting  to  be  notes,  though 
not  legally  such  because  payable  on  a  contmgency,  &c.,  and  is  not  to  be 
extended  in  its  construction  by  reference  to  (1).  See  also  Hamilton  v. 
Spottiswoode,  supra. 

The  following  cases  were  all  decided  on  55  Gfeo.  3,  c.  184,  and  some  of 
them  upon  the  special  provisions  of  that  Act  with  i*eference  to  agreements 
in  the  lonn  of  promissory  notes,  which  were  to  be  charged  with  agreement 
but  not  note  duty,  vide  ante,  pp.  225, 226.  The  Stamp  Act,  1870,  contains  no 
similar  provision,  and  the  cases  must  therefore  be  read  subject  to  sect.  49, 
(1),  (ante,  p.  225)  of  that  act. 

An  instrument  in  this  form :  '*  Received  of  A  B.  1002.  which  I  promise 
to  pay  on  demand,"  is  a  promissory  note,  and  requires  a  stamp  as  such. 
Green  v.  Davies,  4  B.  &  C.  235.  "I  0  U  20/.,  to  be  paid  on  the  22nd  insL," 
dated  and  signed,  is  an  instrument  requiring  to  be  stamped  either  as  a  note 
or  an  acreement  Bro(^  v.  EUeins,  2  M.  &  W.  74.  But  the  words  "  value 
receivea  "  will  not  render  an  I  0  U  liable  to  a  stamp.  Oould  v.  Coombs, 
1  C.  B.  543.  "  I  0  U  402.,  which  I  borrowed  of  M.,  and  to  pay  5/.  per  cent 
till  paid, — R.  T.,"  is  neither  an  agreement  nor  a  note.  Melanotte  v.  Teasdale, 
13  M.  &  W.  216.  See  also  Sibree  v.  Tnpp,  15  M.  &  W.  23.  "  I  have  re- 
ceived the  sum  of  202.  borrowed  of  you,  and  am  accountable  for  it  with 
interest,'*  was  held  to  be  an  agreement  and  not  a  note.  Home  v.  Bed/earn, 
4  N.  C.  433.  So,  "  Borrowed  of  J.  W.  2002.  to  account  for  at  .  .  .  months* 
notice  if  required,''  &c.  White  v.  North,  3  Exch.  689.  So,  an  instrument 
in  the  form  of  a  receipt  for  money  which  had  been  advanced  long  before. 
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containing  a  promise  to  pay  interest  thereon,  is  not  a  promissory  note. 
Taylor  v.  Steele,  16  M.  &  W.  665.  But  a  note  for  money  payable  on  uemand 
to  H.,  "  and  I  have  lodged  with  H.  the  counterpart  leases  signed,  &c.,  as  a 
collateral  security  for  the  sum,"  is  a  note,  and  not  an  agreement  Fancourt 
V.  Thame,  9  Q.  B.  312. 

Some  instruments  which  fall  within  the  very  wide  definition  in  sect.  49(1), 
have  been  held  not  chargeable  thereimder,  but  as  debentures,  by  reason  of 
their  appearing  to  fall  more  properly  under  that  category.  See  British  India 
Steam  ifavigation  Co.  v.  Inland  Mev,  Com,,  7  Q.  B.  D.  166,  cited  post,  p.  246. 

The  reservation  of  interest  is  not  to  be  considered  an  addition  to  the  sum 
advanced  so  as  to  require  a  larger  stamp  ;  thus  a  stamp,  applicable  to  a 
note  not  exceeding  30/.,  is  applicable  to  a  note  for  the  payment  of  201,  at 

3  months  after  date  with  interest  from  the  date.  Pruessing  v.  Ing,  4  B.  & 
A.  204.  Where  a  joint  and  several  note  for  securing  the  repayment  of  a 
loan  was  signed  first  by  one,  and  some  days  afterwards  by  the  other  party, 
it  was  held  not  to  require  an  additional  stamp  if  the  last  signature  was  put 
before  the  money  was  advanced  ;  or  if  the  party  last  signing  had  promised 
to  sign  the  note  before  the  advance,  notwithstanding  it  may  not  have  been 
signed  till  afterwards.    Ex  pte.  White,  3  Deac  &  Chit.  366. 

A  memorandum  in  the  form  of  a  promissory  note,  offered  in  evidence  for 
the  purpose  of  taking  a  case  out  of  the  Statute  of  Limitations  is  inad- 
missible, unless  stamped ;  although  9  Qeo.  4,  c.  14,  s.  8,  exempts  memoranda 
made  for  that  purpose  from  the  stamp  duty  on  agreements  ;  Jones  v.  Ryder, 

4  M.  &  W.  32.    So  it  was  held  that  a  promissory  note  for  1,1 10^,  with  4 

Ser  cent  interest,  made  on  a  receipt  stamp,  was  not  admissible  to  take  a 
ebt  out  of  the  Statute  of  Limitations.  Farmiter  v.  Parmiter,  1  J.  &  H. 
135  ;  30  L.  J.,  Ch.  508.  It  is  to  be  observed  that  the  schedule  of  55  Geo.  3, 
c.  184,  ante,  pp.  225,  226,  exempting  instruments  in  the  form  of  notes  from 
the  note  stamp,  if  deemed  to  be  agreements,  was  not  cited  in  either  of  the 
two  cases  last  cited. 

Stamp  on  re^issued  biU.]  A  bill  payable  to  the  drawer's  order,  and  taken 
up  by  him,  may  be  re-issued  without  a  fresh  stamp,  unless  this  would  have 
the  effect  of  rendering  any  of  the  indorsers  liable  to  an  action.  OaUow  v. 
Lawrence,  3  M.  &  S.  97 ;  Hvhhard  v.  Jackson,  4  Bing.  390.  Where  the  bill 
is  an  accommodation  bill,  it  would  seem  that  it  can  only  be  re-issued  with 
the  consent  of  the  acceptor,  and  therefore  would  require  a  fresh  stamp. 
Jewell  v.  Parr,  13  C.  B.  909  ;  22  L.  J.,  C.  P.  253.  But  a  bill  payable  to  the 
order  of  a  third  person,  indorsed  by  him  and  taken  up  by  the  drawer, 
cannot  be  re-issued  by  him,  for  it  would  wrongfully  cnarge  tiie  payee. 
Beck  V.  Robley,  1  H.  BL  89  n. 

WhaX  alteration  of  a  hill  reqydres  a  new  stamp,^  If  a  bill  or  note  is  altered 
in  a  material  part,  though  by  the  consent  of  all  parties,  after  it  has  been 
once  issued  it  requires  a  new  stamp ;  BayL  on  Bills,  6th  ed.  118,  (1) ;  Bow- 
man  v.  Nichol,  5  T.  R.  537  ;  JVtlson  v.  Justice,  Peake,  Add.  Ca.  96,  for  it  is, 
in  effect,  substituting  a  new  bill,  and  using  a  stamp  already  used  for  the 
old  one. 

An  alteration  in  the  date  of  a  bill  payable  after  date,  Bovmian  v.  Nichol ; 
Wilson  V.  Justice,  supra ;  Outhtoaite  v.  Luntley,  4  Camp.  179 ;  or  in  the  con- 
sideration, Knill  V.  tVilliam^,  10  East,  431 ;  or  by  inserting  words  rendering 
a  bill  or  note  negotiable,  which  was  not  so  originally ;  Id.  437,  explaining, 
Kershaw  v.  Cox,  3  Esp.  246 ;— are  material  alterations,  and  require  re- 
stamping.  So,  where  the  drawer,  without  the  consent  of  the  acceptot,  added 
the  words  "  payable  at  Mr.  B.'6,  C.  Street,"  to  the  acceptance,  this  alteration 
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was  held  to  be  materiaL  Cowis  v.  HaUcdl,  4  B.  &  A.  197.  And  a  similar 
alteration  has  been  held  to  be  material  since  the  statute  1  &  2  Qeo.  4,  c.  78 ; 
for  the  right  of  an  indorsee  to  sue  his  indorser  would,  according  to  the 
altered  biQ,  be  complete  upon  default  made  at  the  banker's  and  notice 
thereof ;  whereas,  in  truth,  the  acceptor,  not  having  in  reality  undertaken 
to  pay  there,  would  have  committed  no  default  oy  such  non-payment. 
Maemtosh  v.  HaydoUf  Ry.  &  M.  362  ;  see  Marson  v.  Petit,  1  Camp.  82,  n. 
The  Bills  of  Exchange  Act,  1882,  s.  64  (2),  enumerates  some  material  altera- 
tions, but  this,  by  reason  of  sect.  97,  (3,  a)  infra,  has  no  bearing  on  the  pre- 
sent question. 

If  the  alteration  be  merely  the  correction  of  a  mistake  in  furtherance  of 
the  original  intent  of  the  parties,  as  inserting  the  words  **or  order"  in  a 
bill  intended  to  be  n^otiable,  it  will  not  recjuire  a  new  stamp.  Byrom  y. 
Thomp9on,  11  Ad.  &  E.  31.  So,  a  mistake  in  the  date  may  oe  corrected. 
BruU  V.  Picard,  Ry.  &  M.  37.    See  Eutchimy.  Scott,  2  M.  &  W.  809. 

At  common  law  a  stranger  to  a  bill,  by  indorsing  it,  rendered  himself 
liable  to  a  subsequent  indoi-see,  as  a  new  drawer  of  the  bill ;  but  it  remained 
the  same  instrument  as  before,  and  did  not  require  a  fresh  stamp.  Penny 
V.  Innett,  1  C.  M.  &  R.  439;  Matthews  v.  Bloxsome,  33  L.  J.,  Q.  B.  209.  This 
doctrine  was  inapplicable  to  promissory  notes  (Owinnell  v.  Herbert,  5  Ad.  & 
E.  436),  by  reason  of  the  Stamp  Act;  M'Call  v.  Taylor,  34  L.  J.,  C.  P.  366, 
366,  per  willes,  J.  By  the  Bills  of  Exchange  Act,  1882,  s.  56,  where  a 
person  signs  a  bill  otherwise  than  as  drawer  or  acceptor  he  therebv  incurs 
the  liabilities  **  of  an  indorser,  to  a  holder  in  due  course,"  i,e.,  to  a  oondjide 
holder  for  value  without  notice ;  see  sect.  29.  By  sect.  89  (1),  the  provisions 
of  the  Act  are  in  general  to  extend  to  promissory  notes  ;  the  maker  being 
deemed  to  correspond  with  the  acceptor  of  a  bill,  and  the  first  indorsee  with 
the  drawer  of  an  accepted  bill  payable  to  the  drawer's  order.  As,  however, 
sect.  97,  (3,  a),  ante,  p.  227,  provides  that  nothing  in  the  Act  is  to  affect 
the  Stamp  Acts,  it  would  appear  that  sect.  56  does  not  apply  to  promissory 
notes,  and  that  Gwinnell  v.  Herbert,  eupra,  is  still  good  law. 

The  subject  of  altering  bills  and  notes  will  be  further  treated  of  under 
the  head  of  Defences  to  actions  on  biUs,  to  which  it  more  properly  belongs  : 
for  the  alteration  of  such  an  instrument,  without  consent,  even  by  a  stranser, 
affects  its  validity  without  reference  to  the  Stamp  Acts.  Master  v.  Mmer, 
2  H.  BL  141 ;  1  Smith's  L.  C.  If  made  after  issue  or  negotiation,  even 
with  consent,  the  bill  is,  as  above  stated,  vitiated  for  want  oi  a  new  stamp. 

What  is  such  an  issuing  as  to  render  an  alteration  fatal,]  A  bill  is  primd 
facie  considered  as  issued  as  soon  as  it  is  passea  away  by  the  drawer  or 
accepted  by  the  drawee,  and  not  before.  Bay  ley  on  Bills,  6th  ed.  122.  An 
exchange  of  acceptances  is  an  issuing  ;  Cardwell\,  Martin^  9  East,  190  ;  but 
a  bill  is  not  issued  so  as  to  make  an  alteration  fatal,  until  it  is  in  the  hands 
of  a  person  entitled  to  make  a  claim  thereon.  Dovmes  v.  Richardson,  6  B. 
&  A.  674  ;  \Tarleton  v.  Shingler,  7  C.  B.  812. 

The  onus  of  proving  that  the  alteration  was  made  before  negotiation  lies 
upon  the  party  suing  on  it.  Johnson  v.  Marlborouah,  Dk,  of,  2  Stark.  313  ; 
Denman  v.  Dickinson,  5  Bing.  183.  And,  where  the  alteration  is  visible,  it 
cannot  be  left  to  the  jury  to  say,  on  the  mere  inspection  without  further 
evidence,  whether  it  was  made  at  or  after  the  original  making  of  the  bill. 
Knight  v.  ClemmU,  8  Ad.  &  E.  215  ;  and  Bishop  v.  Chambre,  M.  &  M.  116, 
there  explained  ;  Clifford  v.  Parker,  2  M.  ft  Gr.  909.  Where  there  was  an 
alteration  by  consent  in  a  bill  drawn  abroad  to  which  no  stamp  was  neces- 
sary, it  was  held  to  lie  on  the  party  who  objected  to  the  want  of  a  stamp  to 
show  that  it  was  sdtered  in  England.    Hamdin  v.  Brttck,  9  Q.  B.  306. 
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Bankrupt^  Estates.— InstrumevUs  relcUing  thereto. 

By  the  Bankraptcy  Act,  1883  (46  &  47  Vict,  c  52),  s.  144,  every  deed, 
conveyance,  &c.,  relating  solely  to  freehold,  &c,  property,  or  to  any  mort- 
gage, &c.,  on,  or  any  estete,  right  or  interest  in  any  real  or  personal  pro- 
perty which  is  part  of  the  estate  of  any  bankrupt,  and  which  after  the 
execution  of  sucn  deed,  &c.,  "  either  at  law  or  in  equity,  is  or  remains  the 
estate  of  the  bankrupt  or  of  the  trustee  under  the  bankn^tcy,  and  every 
power  of  attorney,  proxy  paper,  writ,  order,  certificate,  amdavit,  bond  op 
other  instrument  or  writmg  relating  solely  to  the  property  of  any  bankrupt, 
or  to  any  proceeding  under  any  bankruptcy,  shall  be  exempt  from  stamp 
duty,  except  in  respect  of  fees  under  this  Act/' 

BUI  of  Lading, 

"  Bill  of  lading  of  or  for  any  goods,  merchandise,  or  effects,  to  be  exported 
or  carried  coastwise : — 6d." 

Sect.  56.  (1.)  "  A  bill  of  kding  is  not  to  be  stamped  after  the  execution 
thereof." 


Bill  of  Sale.  . 

Absolute.    See  Conveyance  on  sale,  posty  p.  234. 

By  way  of  security.     See  Mortgagty  d;c.,  post,  p.  244. 

Sect.  67.  "  A  copy  of  a  bill  of  sale  is  not  to  be  filed  in  any  court,  unless 
the  original,  duly  stamped,  is  produced  to  the  proper  officer.' 

This  section  however  does  not  invalidate  the  registration,  otherwise  regu- 
lar, of  a  bill  of  sale  not  duly  stamped.  Bellamy  v.  SauU,  4  B.  &  S.  265  ;  32 
L.  J.,  Q.  B.  366. 


Bond. 

"  Bond  for  securing  the  payment  or  repayment  of  money  or  the  transfer 
or  retransfer  of  stock.    See  Mortgage,  dhc.,*^  post,  p.  244. 

This  title  includes  the  bonds  of  foreign  governments,  and  of  public  com- 
panies. 

'*  Bond  in  relation  to  any  annuity  upon  the  original  creation  and  sale 
thereof.     See  Conveyance  on  sale,*'  post,  p.  234. 

"  Bond,  covenant,  or  instrument  of  any  kind  whatsoever. 
(1.)  Being  the  only  or  principal  or  primary  security  for  any  annuity 
{except  upon  (he  original  creation  thereof  by  way  of  sale  or  security),  or  of  any 
sum  or  sums  of  money  at  stated  periods,  not  being  interest  for  any  prin- 
cipal sum  secured  by  a  duly  stamped  instrument,  nor  rent  reserved  oy  a 
lease  or  tack. 

For  a  definite  and  certain  period,  so  that  the  total  amount  to  be  ulti- 
mately payable  can  be  ascertained: — The  same  ad  valorem  duty  aa  a 
bond  or  covenant  for  such  total  amount. 
For  the  term  of  life  or  any  other  indefinite  period : — For  every  51.  and 
also  for  any  fractional  part  of  52.,  of  the  annuity  or  sum  periodically 
payable . — 2s.  6rf. 
(2.)  Being  a  collateral  or  auxiliary  or  additional  or  substituted  security 
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for  any  of  the  above-mentioned  purposes  where  the  principal  or  primary  in- 
stroment  is  duly  stamped. 

Where  the  total  amount  to  be  ultimately  payable  can  be  ascertained  : 
— The  same  ad  valorem  duty  as  a  bond  or  covenant  of  the  same  kind 
for  such  total  amount. 
In  any  other  case  : — For  every  5/.,  and  also  for  any  fractional  part  of 
5i.,  of  the  annuity  or  sum  neriodically  payable  : — 6d." 
Bond  on  obtaining  letters  of  admimstration  in  England  or  Ireland,  6«., 
from  which  there  are  certain  exemptions. 
"  Bond  of  any  kind  whatsoever  not  specifically  charged  with  any  duty. 
Where  the  amount  limited  to  be  recoverable  does  not  exceed  3001.  : — 
the  same  ad  valorem  duty  as  a  bond  for  the  amount  limited.     In  any 
other  case  : — 10«." 
"  Bonds  given  to  sheriffs  or  other  persons  upon  the  replevy  of  any  goods  or 
chattels,  and  assignments  of  such  bonds/'  are,  by  the  general  exemption  (5), 
at  the  end  of  the  schedule,  free  from  all  stamp  duty.    See  also  the  geneim 
exemption  (3),  as  to  bonds  relating  to  service  in  the  colonies,  cited  anU, 
p.  222. 

By  45  &  46  Vict.  c.  72,  s.  8,  the  dut^  on  a  grant  or  contract  for  the  pay- 
ment of  a  "  superannuation  annuity,"  i.e.  "  a  deferred  life  annuity  granted 
or  secured  by  contract  to  any  person  in  consideration  of  annual  premiums 
payable  until  he  should  attain  any  specified  age,  and  so  as  to  commence  on 
his  attaining  that  age,"  is  6(£.  for  every  5^.,  and  also  for  any  fraction  less 
than  5/.  or  over  and  above  5/.  or  a  multiple  of  51.  of  the  annuity. 


Charter-Party, 

"  Charter-party,  or  any  agreement  or  contract  for  the  charter  of  any  ship 
or  vessel,  or  any  memoranaum,  letter,  or  other  writing  between  the  captain, 
master,  or  owner  of  any  ship  or  vessel,  and  any  other  person,  for  or  relating 
to  the  freight  or  conveyance  of  any  money,  goods,  or  effects  on  board  of 
such  ship  or  vessel :  — 6d.** 

Sect.  66.  "  The  duty  upon  an  instrument  chargeable  with  duty  as  a 
charter-party  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be  can- 
celled by  the  person  by  whom  tne  instrument  is  last  executed,  or  by  whose 
execution  it  is  completed  as  a  binding  contract.'' 

Sect.  67.  "Where  any  document  chargeable  with  duty  as  a  charter-party, 
and  not  being  duly  stamped,  is  first  executed  out  of  the  United  Kingdom, 
any  party  thereto  may,  within  ten  days  after  it  has  been  first  received  in 
the  United  Kingdom,  and  before  it  has  been  executed  by  any  person  in  the 
United  Kingdom,  affix  thereto  an  adhesive  stamp  denoting  the  duty  charce- 
able  thereon,  and  at  the  same  time  cancel  sucn  adhesive  stamp,  and  tne 
instrument  with  an  adhesive  stamp  thereon  so  affixed  and  cancelled  shall 
be  deemed  duly  stamped." 

Sect.  68.  **  An  executed  instrument  charceable  with  duty  as  a  charter- 
party,  and  not  being  duly  stamped,  may  be  stamped  with  an  impressed 
stamp  upon  the  following  terms ;  that  is  to  say— (1.)  Within  seven  days 
after  the  first  execution  thereof,  on  ^jment  of  the  duty  and  a  penalty  of 
48.  6d,  (2.)  After  seven  days,  but  within  one  month  after  the  first  execu- 
tion thereof  on  payment  of  the  duty  and  a  penalty  of  lOZ.  ;  and  shall  not 
in  any  other  case  be  stamped  with  an  impressed  stamp." 

Sect.  67.  suvra,  enables  any  part^r  to  a  charter-party,  first  signed  abroad, 
to  stamp  the  aocument  in  the  special  manner  and  within  the  time  above 
mentioned,  but  sect.  68,  supra,  would  seem  not  to  prohibit  the  document 
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being  stamped  by  the  Commissioners  of  Inland  Revenue,  within  two  months 
of  its  arrival  in  this  country,  under  the  general  provisions  of  sect.  15,  (2,  h)j 
ante^  p.  216. 

A  guarantee  for  the  due  performance  of  a  charter-party  does  not  require 
to  be  stamped  as  a  charter-party.    Bein  v.  Lane,  L.  R.,  2  Q.  B.  144. 


Cheque, 
See  Bill  of  Exchange,  ante,  p.  224. 

Cognovit 

A  cognovit  requires  no  stamp,  for  it  is  a  mere  acknowledgment  of  an 
accoimt,  unless  matter  of  agreement  be  contained  in  it ;  as  if  it  contains  an 
agreement  to  take  the  debt  oy  instalments.  Ames  v.  HiM,  2  B.  &  P.  150  ; 
Bear  don  v.  Swaby,  4  East,  188.  An  agreement  to  grant  time,  entered  into 
at  the  same  time  on  a  separate  paper,  does  not  render  an  agreement  stamp 
on  the  cognovit  necessary.    Morley  v.  Hall,  2  Dowl.  494. 

Contract  Note, 

"  Any  note,  memorandum,  or  writing,  commonly  called  a  *  contract  note,* 
or  by  whatever  name  the  same  may  be  designated,  for  or  relating  to  the 
sale  or  purchase  of  any  stock  or  marketable  security  of  the  value  of  bL  or 
upwards : — Id,'* 

Sect.  69.  (1.)  "  The  duty  on  a  contract  note  may  be  denoted  by  an  adhe- 
sive stamp,  which  is  to  be  cancelled  by  the  person  oy  whom  the  note  is  first 
executed."  (3.)  ''  No  broker,  agent,  or  other  person  shall  have  any  legal 
claim  to  any  charge  for  brokerage,  commission,  or  agency,  with  reference  to 
the  sale  or  purchase  of  any  stock  or  marketable  security  of  the  value  of  5/. 
or  upwards  mentioned  or  reierred  to  in  any  contract  note,  unless  such  note 
is  duly  stamped." 

By  41  &  42  Vict.  c.  15,  s.  26,  the  term  "  contract  note  "  in  the  above  pro- 
visions means  "  exclusively  an  advice  note,  sent  by  a  broker  or  agent  to  his 
principal ; "  and  a  memorandum  or  contitu^t  between  brokers  or  agents 
shall  not  be  chargeable  with  any  stamp  duty. 


C&nveyance, 

Conveyance  or  transfer y  whether  on  sale  or  otherwise,  of  any  debenture  stock 
or  funded  debt  of  any  company  or  corporation  : — 

For  every  1002.,  and  also  for  any  fractional  part  of  100/.,  of  the  nominal 
amount  tnmsferred  : — 2s,  6d, 

Conveyance  or  transfer  on  sale: — 

Of  any  property  (except  Bank  of  England  stock  or  debenture  stock  or  funded 
debt  as  aforesaid),  wnere  the  amount  or  value  of  the  consideration  for  the 
sale  does  not  exceed  51, — 6(/. ;  exceeds  5/.  and  does  not  exceed  10/. — Is, ; 
10/.  and  not  15/.— 1«.  6d. ;  15/.  and  not  201— 2s, ;  20/.  and  not  25/. — 
2s,  6d, ;  25/.  and  not  50/. — 58.  ;  50/.  and  not  76/. — ?«.  6c/.  ;  75/.  and  not 
100/. — lOs,  ;  and  so  on  at  the  rate  of  lOs,  for  every  100/.,  ascending  by 
haK-crowns  till  the  purchase  money  amounts  to  300/.,  and  then  by  crowns 
at  each  step. 
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I  Sect.  70  "  The  term  *  conveyance  on  sale'  includes  every  instrument,  and 

every  decree  or  order  of  any  court  or  of  any  commissioners,  whereby  any 
property  upon  the  sale  thereof  is  legally  or  equitably  transferred  to  or 

!  vested  in  tne  purchaser,  or  any  other  pei-son  on  his  behalf  or  by  his 

I  direction." 

The  sects.  71,  et  seq.,  direct  how  the  duty  is  to  be  estimated  where  the  con- 
sideration consists  of  stock  or  a  marketable  security,  or  an  annuity  or  rent 
charge. 

JVhere  several  instruments,']  Sect.  76.  **  Where  there  are  several  instru- 
ments of  conveyance  for  completing  the  purchaser's  title  to  the  property 
sold,  the  principal  instrument  of  conveyance  only  is  to  be  charged  with  ad 
valorem  duty,  and  the  other  instruments  are  to  be  respectively  charged  with 
such  other  duty  as  thev  may  be  liable  to,  but  such  last-mentioned  duty 
shall  not  exceed  the  ad  valorem  duty  payable  in  respect  of  the  principal 
instrument." 

Sect.  77.  (1 .)  ^*  In  the  cases  below  specified  the  principal  instrument  is  to 
be  ascertained  in  the  following  manner  : 
(a.)  Where  any  copyhold  or  customary  estate  is  conveyed  by  a  deed,  no 
surrender  being  necessary,  the  deed  is  to  be  deemed  the  principal 
instrument : 
(6.)  In  other  cases  of  copyhold  or  customary  estates,  the  surrender  or 
grant,  if  made  out  or  court,  or  the  memorandum  thereof,  and  the 
copy  of  court  roll  of  the  surrender  or  grant,  if  made  in  court,  shall 
be  deemed  the  principal  instrument." 
(2.)  ''  In  any  other  case  the  parties  may  determine  for  themselves  which 
of  several  instruments  is  to  be  deemed  the  principal  instrument,  and  may 
pay  the  ad  valorem  duty  thereon  accordingly. 

"  Conveyance  or  transfer  by  way  of  security  of  any  property  (except  such 
stock  or  debenture  stock  or  funded  debt  as  aforesaid),  or  of  any  security.  See 
Mortgage" post, p.  244. 

"  Conveyance  or  transfer  of  any  kind  not  hereinbefore  described,  lOsJ" 

Sect.  78.  "  Every  instrument,  and  every  decree  or  order  of  any  court  or 
of  any  commissioners,  whereby  any  property  on  any  occasion,  except  a  sale 
or  mortgage,  is  transferred  to  or  vested  in  any  person,  is  chargeaole  with 
duty  as  a  conveyance  or  transfer  of  property.  Provided  that  a  conveyance 
or  transfer  made  for  effectuating  the  appointment  of  a  new  trustee  is  not  to 
be  charged  with  any  higher  duty  than  10«."  This  proviso  overrides  the 
specific  duties  on  transfers  imposed  by  the  schedule.  See  Foley,  Ld.,  v. 
Inl.  Rev.  Corns.,  L.  R,  3  Ex.  263.  Where,  however,  an  order  appoints  new 
trustees  and  also  vests  the  trust  property  in  them,  it  is  liable  to  duty  both 
as  an  appointment  and  also  as  a  conveyance  ;  lOs,  in  each  case.  Haagett  v. 
Id.,  3  Ex.  D.  46. 

By  the  general  exemptions  (1),  (2),  at  the  end  of  the  schedule,  transfers  of 
shares  in  the  Qovemment  stocks  or  funds,  and  instruments  for  the  sale, 
transfer,  or  other  disposition,  either  absolutely  or  by  way  of  mortgage  or 
otherwise,  of  any  ship  or  vessel,  or  any  share  therein,  are  free  from  all 
stamp  duty, 

Ceitain  conveyances  relating  to  the  estate  of  a  bankrupt  are  exempt  from 
a  conveyance  stamp,  vide  ante,y,  232. 

An  assignment  of  copyricht  by  entry  in  the  book  of  remstry,  kept 
at  Stationers'  Hall,  is  not  liable  to  stamp  duty ;  5  &  6  Vict  c.  45, 
6.  13. 


236  Stamps. 

Aa  to  the  liability  to  duty  of  a  conveyance  relating  to  crown  property, 
vide  anUf  p.  208. 

Decisions  on  ConveyancesA  Tlie  following  decisions  (partly  under  the 
former  Acts),  seem  still  applicable.  A  mere  agreement  for  sale,  inoperative 
at  law  •as  a  conveyance,  is  not  chargeable  under  this  head.  Wdmot  v. 
Wilkinson^  6  B.  &  C.  606.  So,  an  agreement  for  the  sale  of  a  bed  of  coals, 
without  any  legal  transfer  of  the  freehold,  requires  no  conveyance  stamp. 
PhiUips  V.  Morrison,  12  M.  &  W,  740.  There  must  be  a  sale  for  money  [or 
for  stock  or  securities,  public  or  private].  Coates  v.  Perry,  3  B.  &  B.  48. 
If  for  stock,  &c. ,  the  mode  of  valuation  is  pointed  out  by  sect.  71.  It  was 
formerly  held  that  the  sale  of  a  chose  in  action  was  not  a  conveyance  within 
the  Act ;  but  it  is  now  settled  that  the  Act  extends  to  anv  subject  of  "  pro- 
perty which  belongs  to  a  person  exclusive  of  others,  and  which  can  be  the 
subject  of  a  bargain  and  sale  to  another,"jper  cur.  Potter  v.  Inl,  Bev.  Corns,, 
10  Ex.  147,  156  ;  23  L.  J.,  Ex.  345,  347.  The  ad  valorem  duty  has,  conse- 
quently, been  held  to  be  required  in  the  following  cases  : — The  assignment 
of  the  goodwill  of  a  business.  S.  C, ;  a  written  »oile  of  fixtures,  Horsfail  v. 
Hey,  2  Exch.  778  ;  a  deed  whereby  a  partner  in  a  firm  of  two  conveyed  and 
released  all  his  interest  in  the  partnership  property  to  his  copartner  in  con- 
sideration of  the  payment  of  the  ascertained  amount  of  the  partnership 
property  due  to  tne  former,  Christie  v.  Inl,  Rev,  Corns.,  L.  R.,  2  Ex.  45  ; 
I^hillips  V.  Id, ;  Id,  399.  But  a  deed  purporting  to  be  a  grant  by  an 
asphalte  company  of  an  exclusive  licence  to  sell  the  asphalte  of  the  com- 
pany in  certam  counties,  conveys  no  property  and  does  not  therefore  require 
the  ad  valorem  stamp.  Limmer  Asphalte  Paving  Co,  v.  Inl,  Bei\  Corns,,  It  R., 
7  Ex.  211. 

A  partition  is  not  a  sale  within  the  Stamp  Acts.  Henniker  v.  Henniker, 
1  E.  &  B.  54  ;  22  L.  J.,  Q.  B.  94. 

If  the  deed  of  convevance  contains  other  matter  not  incident  to  the  sale 
or  conveyance,  it  requires  an  additional  stamp  adapted  to  the  added  matter ; 
but  where  the  tranaler  of  railway  shares  contained  a  covenant  to  abide  by 
the  rules  of  the  compan^r,  which  covenant  was  required  in  all  transfers,  it 
was  held  that  no  additional  stamp  was  necessary  beyond  the  ad  valorem 
stamp.     Wolseley  v.  Cox,  2  Q.  B.  321. 

A  certificate  of  the  transfer  and  acceptance  of  shares  in  a  mine,  signed  by 
both  parties,  may  be  received  as  an  admission  of  the  existence  of  a  transfer 
without  a  transfer  stamp.  Toll  v.  Lee,  4  Exch.  230  ;  Walker  v.  Bartlett, 
18  C.  B.  845. 

Under  Hect.  17,  ante,  p.  209,  conveyances  of  lands  abroad  (e.g»,  Australia), 
executed  in  England,  must  oe  stamped.  See  In  re  Wright,  11  Exch.  458. 
S.  C.  sub.  nom.  Wright  v.  Inl,  Rev.  Corns.,  25  L.  J.,  Ex.  49,  decided  on  55 
Geo.  3,  c.  184.     See  also  Stonelake  v.  Babb,  5  Burr.  2673. 


Copy. 

"  Copy  or  extract  {attested  in  any  manner  authenticated)  of  or  from — (1.) 
An  instrument  charceable  with  any  duty.  (2.)  An  original  will,  testa- 
ment, or  codicil  (3!)  The  probate  or  probate  copy  of  a  will  or  codicil. 
^4.)  Any  letters  of  administration  or  any  confirmation  of  a  testament 
(5.)  Any  public  register  (except  any  register  of  births,  baptisms,  marriages, 
deaths,  or  burials).    (6.^  Tne  books,  rolls,  or  records  of  any  court 

In  the  case  of  an  mstrument  chai^eable  with  any  duty  not  amounting 
to  Is,  : — ^the  same  duty  as  such  instrument. 
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In  any^  other  case  : — 1«." 

Exem]pinon, — Copy  or  extract  of  or  from  any  law  proceedings. 
By  sect.  79,  the  copies  of  the  instniments  falling  within  (1),  (2),  (3),  (4), 
antey  p.  236,  may  be  stamped  at  any  time  within  14  days  after  the  date  of 
the  attestation,  on  payment  of  the  duty  without  penalty. 

"  Copy  or  Extrcict  (certified)  of  or  from  any  register  of  births,  baptisms, 
marriages,  deaths,  or  ourials  : — Irf." 

Exemptions. — "  (1.)  Copy  or  extract  furnished  by  any  clergyman,  regis- 
trar, or  other  official  person  pursuant  to  and  for  the  purposes  of  any  Act  of 
Parliament,  or  fumiBned  to  any  general  or  superintending  registrar  under 
any  general  regulation.  (2.)  Copy  or  extract  for  which  the  person  giving 
the  same  is  not  entitled  to  any  fee  or  reward." 

By  sect.  80,  this  duty  of  Irf.  "is  to  be  paid  by  the  person  requiring  the 
copy  or  extract,  and  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom  the  copy  or  extract  is  signed  before  he 
delivers  the  same  out  of  ms  hands,  custody,  or  power." 

An  examined  copv  of  a  deed,  produced  by  a  witness  at  a  trial  to  prove 
the  original,  which  the  opposite  party  refuses  to  produce  requires  no  stamp, 
for  "  copy  "  means  an  authenticated  copy  receivable  in  evidence  in  the  first 
instance,  and  the  unstamped  copy  is  used  merely  to  refresh  the  witne&s's 
memory.  Braythwayte  v.  Hitchcock,  10  M.  &  W.  494.  So,  a  copy  signed 
by  the  party  against  whom  it  is  offered  as  secondary  evidence  is  admifisible 
without  a  stamp.  Smith  v.  MaguirSf  1  F.  &  F.  199.  See  also  Stowe  v. 
Q^emer,  L.  R.,  5  Ex.  165,  cited  ante,  p.  10. 

As  to  stamps  on  copy  of  court  roll,  vide  infra. 


Copyhold  and  Customary  Estates — Instruments- relating  thereto, 

"  Upon  a  sale  thereof.    S^e  Conveyance  on  Sale,**  ante,  p.  234. 

"  Upon  a  mortgage  thereof.    See  Mortgage,  dec,"  post,  p.  424. 

''  Upon  a  demise  thereof.    See  Lease,^*  post,  p.  240. 

"  Upon  any  other  occasion.  Surrender  or  grant  made  out  of  court,  or 
the  memorandum  thereof,  and  copy  of  court  roll  of  any  surrender  or  grant 
made  in  court : — 10«." 

Sect.  81.  "  (1.^  The  copy  of  court  roll  of  a  surrender  or  grant  made  out  of 
court  shall  not  be  admissible  or  available  as  evidence  of  the  surrender  or 
grant,  unless  the  surrender  or  ^nt,  or  the  memorandimi  thereof,  is  duly 
stamped,  of  which  fact  the  certificate  of  the  steward  of  the  manor  on  the 
face  of  such  copy  shall  be  sufficient  evidence. 

"  (2.)  The  entxy  upon  the  court  rolls  of  a  surrender  or  grant  shall  not  be 
admissible  or  available  as  evidence  of  the  surrender  or  grant  unless  the 
surrender  or  grant,  if  made  out  of  court,  or  the  memorandum  thereof,  or 
the  copy  of  court  roll  of  the  surrender  or  grant,  if  made  in  court,  is  duly 
stamped,  of  which  fact  the  certificate  of  the  steward  of  the  manor  in  the 
margm  of  such  entry  shall  be  sufficient  evidence." 

Sect.  82.  "  No  instrument  is  to  be  chained  more  than  once  with  duty  by 
reason  of  relating  to  several  distinct  tenements,  in  respect  whereof  several 
fines  or  fees  are  due  to  the  lord  or  steward  of  the  manor." 

Sect.  65  requires  the  steward  within  four  months  of  surrender  or  grant 
made  in  court,  to  deliver  stamped  copy  of  court  roll,  and  by  sect.  86,  he 
may  refuse  to  accept  surrender,  or  make  grant  in  court  before  payment  of 
his  fees  and  of  the  stamp  duty. 

In  cases  falling  under  the  present  act,  sect.  81  (supra)  renders  the  deci- 
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sions  cited  below  on  the  former  acts  inapplicable,  bat  it  still  seems  that  a 
mere  examined  copy,  proved  in  evidence,  requires  no  stamp ;  for  the 
''  copy  '*  mentioned  in  the  schedule  means  the  copy  delivered  by  the  steward 
JJoe  a.  Burrowes  v.  Freeman,  12  M.  &  W.  844.  Although  if  it  were  shown 
that  the  entry  on  the  rolls  was  unstamped,  the  evidence  would  become  in- 
admissible by  reason  of  the  above  section. 

Under  the  Stamp  Act,  65  Geo.  3,  c.  184,  it  was  not  necessary  to  stamp 
court  rolls  ;  but  surrenders  and  admittances  out  of  court,  and  copies  of  sur- 
renders and  admittances  made  in  court,  must  hjive  been  duly  stamped, 
except  in  the  case  of  a  surrender  to  the  use  of  a  will ;  the  schedule  of  13  & 
14  Vict.  c.  97,  regulated  the  duty  on  admittances  since  10  Oct.  1850.  A 
surrender  out  of  court  may  be  proved  by  an  unstamped  copy  ;  Doe  d.  Cato^ 
thorn  V.  Mee,  4  B.  &  Ad.  617.  As  between  surrenderor  and  surrenderee, 
the  court  roUs,  containing  a  presentment  of  a  surrender  out  of  court,  appear 
to  be  primary  evidence  of  the  surrender,  without  producing  the  ongmal 
stamped  surrender.  Doe  d.  Oarrod  v.  Olley,  12  Ad.  &  E.  481.  But  sur- 
renders and  grants  made  on  and  after  the  Ist  January,  1871,  must  be  proved 
as  provided  by  the  Stamp  Act,  1870,  s.  81,  cmte,  p.  237. 


Cost-Book  Mines,  Transfer  of  Shares  in. 
See  Transfer,  post,  p.  255. 


Counterpart, 


See  Duplicate,  post,  p.  240. 


Covenant, 


'^  CovenarU  for  securing  the  payment  or  repayment  of  money,  or  the 
transfer  or  re-transfer  of  stock.     See  Mortgage,  (tc,"  post,  p.  244. 

"  Covenant  in  relation  to  any  annuity  upon  the  original  creation  and  sale 
thereof.     See  Conveyance  on  sale,"  ante,  p.  234. 

"  Covenant  in  relation  to  any  annuify  (except  upon  the  original  creation 
and  sale  thereof)  or  to  other  periodical  payments.  See  Bond,  Covenant,  dbc.,*' 
an^,  pp.  232, 233. 

"Chvenant.  Any  separate  deed  of  covenant  {not  being  an  instrument 
chargeable  vnth  ad  vaXorem  diUy  as  a  conveyance  on  sale  or  mortgage)  made  on 
the  sale  or  mortgage  of  an;^  property,  and  relating  solely  to  the  conveyance 
or  enjoyment  of,  or  the  title  to,  the  property  sold  or  mortgaged,  or  to  the 
production  of  the  muniments  of  title  relating  thereto,  or  to  edl  or  any  of  the 
matters  aforesaid. 

Where  the  ad  valorem  duty  in  respect  of  the  consideration  or  mortgage 
money  does  not  exceed  10^. : — a  duty  equal  to  the  amount  of  such  ad  vahrem 
duty.    In  any  other  case : — 10«.*' 

Declaration  of  Use  or  Trust, 

"  Declaration  of  any  use  or  trust  of  or  concerning  any  property  by  any 
writing,  not  being  a  deed  or  will  or  an  instrument  chargeable  with  ad  valorem 
duty  as  a  settlement : — lOs.^* 


Deed, — WarrarU  for  Goods, — Delivery  Order.  239 

DeclaraJtion,  Statutory, 
See  Affidavity  ante,  p.  218. 

Deed, 

Deed  of  any  kind  whatsoever,  not  described  in  the  schedule  to  the  Stamp 
Act,  1870 :— 10«. 

By  sect  4,  any  instrument  specifically  charged  with  a  duty  of  35<.  by  any 
Act  not  relating  to  stamp  duties  is  now  to  bear  a  10a.  stamp. 

An  agreement  under  seal  for  a  lease  for  a  term  exceeding  35  years  re- 
quires a  10«.  stamp.  Clayton  v.  Burtenshaw,  5  B.  &  C.  41.  If  not  exceeding 
35  years  it  bears  a  lease  stamp  under  sect.  96  (1),  post,  p.  241.  Semb.  a 
licence  to  use  a  patent,  though  under  seal,  does  not  require  a  stamp.  Chanter 
V.  Johnson,  14  M.  &  W.  408. 

Ddivery  Order  and  Warrant  for  Goods, 

*'  Delivery  order : — Id,** 
"  Warrant  for  ^oods : — 3d." 

Eocemptions,']    ''  (1.)  Any  document  or  writing  given  by  any  inland  carrier 
^acknowledging  the  receipt  of  goods  conveyed  by  such  carrier.    (2.)  A  weight 
note  issued  together  with  a  duly  stamped  warrant,  and  relating  solely  to 
the  same  goods,  wares,  or  merchandise." 

Delivery  order,"]  Sect,  87.  '*  The  term  '  delivery  order '  means  any  docu- 
ment or  writing  entitling,  or  intended  to  entitle,  any  person  therein  named, 
or  his  assigns,  or  the  holder  thereof,  to  the  delivery  of  any  goods,  wares,  or 
merchandise  of  the  value  of  40^.  or  upwards  lying  in  any  dock  or  port,  or 
in  any  warehouse  in  which  goods  are  stored  or  deposited  on  rent  or  nire,  or 
upon  any  wharf,  such  document  or  writing  being  signed  by  or  on  behalf  of 
the  owner  of  such  goods,  wares,  or  merchandise,  upon  the  sale  or  transfer  of 
the  property  therein." 

Warrant  for  goods,"]  Sect  88,  "  The  term  *  warrant  for  goods '  means  any 
document  or  writing,  being  evidence  of  the  title  of  any  person  therein 
named,  or  his  assigns,  or  the  holder  thereof,  to  the  property  in  any  goods, 
wares,  or  merchandise,  lying  in  any  warehouse  or  dock,  or  upon  any  wharf, 
and  signed  or  certified  by  or  on  benalf  of  the  jierson  having  the  custody  of 
such  goods,  wares,  or  merchandise." 

Sect.  89,  "  The  duty  upon  a  delivery  order  or  warrant  for  goods  may  be 
denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by 
whom  the  instrument  is  made,  executed,  or  issued." 

Sect.  90.  "  The  duty  upon  a  delivery  order  is,  in  the  absence  of  any 
special  stipulation,  to  be  paid  by  the  person  to  whom  the  order  is  given, 
and  any  person  from  whom  a  delivery  order  chargeable  ^\ith  duty  is 
required  may  refuse  to  give  it,  unless  or  until  the  amount  of  the  duty  is 
paid  to  him," 

Sect  91.  "  (1.)  Every  document  or  writing  in  the  nature  of  a  delivery 
order  is  to  be  deemed  to  have  been  given  upon  a  sale  of,  or  transfer  of  the 
property  in,  goods,  wares,  or  merchandise  of  the  value  of  40a,  or  upwards. 


240  Stamps. 

unless  the  contrary  is  expressly  stated  therein."  "(2.)  But  no  delivery 
order  is,  by  reason  of  the  same  being  unstamped,  to  oe  deemed  invalid  in 
the  hands  of  the  person  having  the  custody  of  or  delivering  out,  the  goods, 
wares,  or  merchandise  therein  mentioned,  unless  such  person  is  proved  to 
have  been  party  or  privy  to  some  fraud  on  the  revenue  in  relation 
thereto.*' 

Duplicate. 

"Duplicate  or  Counterpart  of  any  instrument  chargeable  with  any 
duty. 

"  Where  such  duty  does  not  amount  to  5«. : — ^the  same  duty  as  the  original 
instrument    In  any  other  case  : — 5«." 

Sect.  93.  "  The  duplicate  or  counterpart  of  an  instrument  chargeable 
with  duty  (except  the  counterpart  of  an  instrument  chaiveable  as  a  lease, 
such  counterpart  not  being  executed  by  or  on  behalf  of  any  lessor  or  grantor), 
is  not  to  be  deemed  duly  stamped  unless  it  is  stamped  as  an  originiQ  instru- 
ment, or  unless  it  appears  by  some  stamp  impressed  thereon  that  the  full 
and  proper  duty  has  oeen  paid  upon  the  original  instrument  of  which  it  is 
the  aupiicate  or  counterpart.*' 

Where  two  parts  of  a  written  agreement  are  executed  at  the  same  time, 
the  one  stamped  and  the  other  unstamped,  the  unstamped  part,  if  properly 
verified,  is  aamissible  as  secondary  evidence  of  the  contents  of  the  stamped 
part ;  for,  in  point  of  law,  it  is  only  used  as  a  memorandum  to  refresh  the 
mind  of  the  witness.  JVaUer  v.  norsfaUf  1  Camp.  501 ;  Munn  v.  Oodbotd^ 
3  Bing.  292  ;  and  see  Braythwayte  v.  Hitchcock,  10  M.  &  W.  494,  cited  ante^ 
p.  237.  Where,  however,  both  the  parts  are  executed  by  both  parties,  the 
unstamped  part  is  a  duplicate  origiiial  (vide  ante,  p.  3),  and  being  primary 
evidence,  excludes  seconaary  evidence,  but  could  not  itself  be  put  in  evidence 
without  being  stamped  as  a  duplicate. 

Foreign  Instrument. 
Vide  ante,  p.  214. 

Lease. 

Lease : — 

"  (1)  For  any  definite  term  less  than  a  year  : — 

(a.)  Of  any  dwelling-house  or  tenement,  or  part  of  a  dwelling-house  or 
tenement,  at  a  rent  not  exceeding  the  rate  of  lOl.  per  annum  : — Id, 

(6.)  Of  any  furnished  dwelling-house  or  apartments  where  the  rent  for 
such  term  exceeds  25/. : — 28.  6(2. 

(c.)  Of  any  lands,  tenements,  or  heritable  subjects  except,  or  otherwise 
than  as  aforesaid  : — the  same  duty  as  a  lease  for  a  year  at  tne  rent  reserved 
for  the  definite  term. 

(2.)  For  any  other  definite  term  or  for  any  indefinite  term ;  of  any  lands, 
tenements,  or  heritable  subjects  : — 

Where  the  consideration,  or  any  part  of  the  consideration,  moving  either 
to  the  lessor  or  to  any  other  person,  consists  of  any  money  stock  or  security: . 
in  respect  of  such  consideration  : — the  same  duty  as  a  conveyance  on  a  sale 
for  the  same  consideration. 

Where  the  consideration  or  any  part  of  the  consideration  is  any  rent :  in 
respect  of  such  consideration :  if  the  rent,  whether  reserved  as  a  yearly  rent 
or  otherwise  is  at  a  rate  or  average  rate  : 


Lease,  and  Agreement  for  Lease, 
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Not  exceeding  hi,  per  annum  

Exceeding — 

5/.  and  not  exceeding  \Ql 

lOi.        „  „  \bl  

15i.        „  „  20i 

2(W.        „  „  2bl:  

25i        „  „  ml 

60^.        „  „  76/.  

75/.        „  „        100/ 

100/. 
For  every  fall  Bum  of  50/.  and  also  for 

any  fractional  part  of  50/.  thereof   


If  the  term 
is    definite, 
and  does  not 
exceed      35 
years,  or  is 
indefinite. 

If  the  term 
being    defi- 
nite exceeds 
85       years, 
but  does  not 
exceed    100 
years. 

If  the  term 
being    defi- 
nite? exceeds 
100  years. 

£    «.    d. 

£    9.    d. 

£    8.    d. 

0    0    6 

0    3    0 

0     6     0 

0    1     0 

0    6     0 

0  12    0 

0    16 

0    9    0 

0  18    0 

0    2    0 

0  12    0 

1     4    0 

0     2    6 

0  15    0 

1  10    0 

0    6    0 

1  10    0 

3    0    0 

0     7    6 

2     6    0 

4  10    0 

0  10    0 

3    0    0 

6    0    0 

0    5    0 

1  10    0 

3    0    0 

il 


S3.)  Of  any  other  kind  whatsoever  not  hereinbefore  described  :— 10*." 
'.t  was  held  under  the  earlier  acts  that  where  the  lease  was  for  45  years 
at  a  substantial  rent  for  the  first  22  vears,  at  a  peppercorn  during  the  re- 
maining 22,  the  lowest  scale  applied  ;  Pearson  v.  fnl.  Rev,  Corns,,  L.  R.,  3 
Ex.  242  ;  but  imder  the  present  act  it  seems  that,  for  the  calculation  of  the 
duty,  the  average  of  the  rent  has  to  be  taken  for  the  whole  term. 

By  39  &  40  \ict.  c.  16,  s.  11,  an  instrument  whereby  the  rent  reserved  by 
a  duly  stamped  lease  is  increased,  is  chargeable  as  a  lease  made  in  consider 
ration  only  of  the  additional  rent  thereby  made  payable. 

Agreement  for  Lease,']  Sect.  96.  ^  (1.)  An  agreement  for  a  lease  or  tack 
or  with  respect  to  the  letting  of  any  lands,  tenements,  or  heritable  subjects 
for  anj  term  not  exceeding  36  years,  is  to  be  charged  with  the  same  duty 
as  if  it  were  an  actual  lease  or  tack  made  for  the  term  and  consideration 
mentioned  in  the  agreement.  (2.)  A  lease  or  tack  made  subsequently  to, 
and  in  conformity  with,  such  an  agreement  duly  stamped,  is  to  be  charged 
with  the  duty  of  6d,  only." 

Sect  97  relates  to  the  calculation  of  the  duty  where  the  consideration 
consists  of  produce  or  goods. 

Sect  98.  *'  (1.)  A  lease  or  tack,  or  agreement  for  a  lease  or  tack,  or  with 
respect  to  any  letting,  is  not  to  be  chafed  with  any  duty  in  respect  of  any 
penal  rent,  or  increased  rent  in  the  nature  of  a  penal  rent,  thereby  reserved 
or  agreed  to  be  reserved  or  made  payable,  or  by  reason  of  being  mode  in  con- 
sideration of  the  surrender  or  abandonment  of  any  existing  lease,  tack,  or 
agreement  of  or  relating  to  the  same  subject-matter. 

*'  (2.)  No  lease  made  for  any  consideration  or  considerations  in  respect 
whereof  it  is  chargeable  with  ad  valorem  duty,  and  in  further  consideration 
either  of  a  covenant  by  the  lessee  to  make,  or  of  his  having  previously  made, 
any  substantial  impi'ovement  of  or  addition  to  the  pro^rty  demised  to  him, 
or  of  any  covenant  relating  to  the  matter  of  the  letise,  is  to  be  charged  with 
any  duty  in  respect  of  such  further  consideration. 

"  (3.)  No  lease  for  a  life  or  lives  not  exceeding  three,  or  for  a  term  of 

vou  I.  B 
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years  determinable  with  a  life  or  lives  not  exceeding  three,  and  no  lease  for 
a  term  absolute  not  exceeding  21  years,  grantea  by  an  ecclesiastical 
corporation  aggregate  or  sole,  is  to  be  chafed  with  any  higher  duty 
than  36«." 

AdJiesive  stamp."]  Sect.  99.  "  The  duty  upon  an  instrument  chargeable 
vdth  duty  as  a  lease  or  tack  for  any  definite  term  less  than  a  year  of : — (1.) 
Any  dwelling-house  or  tenement  or  part  of  a  dwelling-house  or  tenement, 
at  a  rent  not  exceeding  the  rate  of  102.  per  annum.  (2.)  Any  furnished 
dwelling-house  or  apartments;  or  upon  the  duplicate  or  counterpart  of  any 
such  instrument,  may  be  denoted  by  an  adhesive  stamp^  which  is  to  l>e 
cancelled  by  the  person  by  whom  the  instrument  is  first  executed." 

• 

Decisions  on  lease  stampsJ^  The  Stamp  Act  makes  no  distinction  between 
leases  under  seal,  or  in  wnting,  not  sealed.  Goodtitle  d.  Eastwick  v.  Way^ 
1  T.  R  735. 

Where  a  lease  contained  a  demise  of  two  farms  with  two  different 
habendums  and  separate  reservations  of  rents  and  covenants,  some  applying  to 
one  feom  and  some  to  another,  one  ad  valorem  stamp  for  the  amount  of  both 
rents  was  held  sufficient    Blount  v.  Pearman,  1  N.  C.  408 ;  Parry  v.  Deare, 

5  Ad.  &  E.  551. 

An  instrument  purporting  to  grant  a  freehold  lease ;  Stone  v.  Rogers,  2  M. 

6  W.  443,  or  a  term  of  years  exceecb'ng  three ;  Parker  v.  TcunoelL  2  De  G.  &  J. 
559 ;  27  L.  J.,  Ch.  812 ;  Bond  v.  Rosli7ig,  1  B.  &  S.  371 ;  30  L.  J.,  Q.  B.  127  ; 
R^Uason  v.  Leon,  7  H.  &  N.  73 ;  31  L.  J.,  Ex.  96 ;  Tidey  v.  MoUett,  16  C.  B., 
N.  S.  298 ;  33  L.  J.,  C.  P.  235 ;  Stranks  v.  St,  John,  L.  R.,  2  C.  P.  376 ;  but 
which  was  ineffectual  for  want  of  a  seal,  could  only  operate  as  an  agreement, 
and  therefore  did  not  require  a  lease  stamp,  but  it  required  an  agreement 
stamp,  and  when  the  term  does  not  exceea  35  years  the  stamp  is  now  the 
same  as  on  a  lease  (see  sect.  96,  ante,  p.  241).  A  mere  attornment  does  not 
require  a  stamp.  Doe  d.  Linsey  v.  Eavxirds,  5  Ad.  &  E.  95;  Accord.  Barry 
v.  Goodman,  2  M.  &  W.  768.  Tne  stamp  formerly  required  was  regulated  by 
the  consideration  (whether  fine  or  rent)  expressed  to  be  paid,  and  not  by 
that  which  was  actually  paid ;  Doe  d.  Kettte  v.  Levns,  10  B.  &  C.  673 ;  but 
imder  the  present  act  this  seems  to  he  otherwise.  A  lease  containing  an 
agreement  to  take  the  fixtures  cannot  be  given  in  evidence  without  a  lease 
stamp,  though  only  used  in  an  action  for  the  value  of  the  fixtures,  and 
thougn  it  has  an  agreement  stamp.  Corder  v.  Drakeford,  3  Taunt  382.  A 
lease  containing  a  distinct  agreement,  not  ancillary  to  the  lease,  requires 
stamps  of  both  kinds.    Lovelock  y  Franklyn,  8  Q.  B.  371 ;  Cost^  v.  Cowling, 

7  Bin^.  456.  But  where  there  is  a  lease  with  an  agreement  contained  in 
it,  giving  the  lessee  the  option  of  purchasing  the  premises  within  a  certain 
time,  only  a  lease  stamp  is  necessary.  Worthington  v.  WarringUm,  5  C.  B. 
536.  Where  thei*e  was  a  written  lease  to  A.,  and  an  agreement  at  the 
end  of  it  by  a  third  person,  B.,  to  guarantee  to  the  lessor  the  payment  of 
moneys  to  become  due  from  A.  to  him  under  the  provisions  of  the  lease, 
a  lease  stamp  and  also  an  agreement  stamp  were  held  necessair,  B.  not 
being  a  party  to  the  rest  of  the  instrument.  WImrUm  v.  TVaUon,  7 
Q.  B.  474. 

A  lease  made  by  the  landlord  to  a  vendee  of  the  party,  to  whom  he 
had  agreed  to  grant  it,  must  recite  and  be  chaiged  upon  the  consideration 
paid  on  the  sale  to  the  vendee.  AtL-Gen.  v.  Brou-n,  3  Exch.  662.  Under 
the  Stamp  Act,  1870,  it  is  liable  to  double  duty;  i.e.,  the  duty  as  on  a 
lease  to  the  vendor,  and  the  duty  as  on  a  sale  by  him  to  the  vendee. 

As  to  effect  of  reference  by  lease  to  a  prior  one,  see  ScJiedule,  post,  p.  253. 
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Legacy  Receipt. 
See  Receipt,  post,  p.  251. 

Letters  of  Administration. 
See  Probate,  post,  p.  250. 

Letter  of  Allotment,  Scrip  Certificate,  dbc. 

"  Letter  of  aUotmejU  or  letter  of  renunciation,  or  any  other  document  having 
the  effect  of  a  letter  of  allotment :— (1.)  Of  any  share  of  any  company  or 
proposed  company ;  (2.)  In  respect  of  any  loan  raised,  or  propos^  to  be 
raised  b^  any  company  or  proposed  company,  or  by  any  municipal  body  or 
corpozauon ;  (3.)  Issued  or  delivered  in  the  United  Kingdom,  of  any  share 
of  any  forei^  or  colonial  company  or  proposed  company,  or  in  respect  of 
any  loan  raised  or  proposed  to  be  raised  oy  or  on  oehalf  of  any  foreign 
or  colonial  state,  government,  municipal  body,  corporation,  or  company: 
—Id. 

"And  Scrip  certificate,  scrip,  or  other  document: — (1.)  Entitling  any 
person  to  become  the  proprietor  of  any  share  of  any  company  or  proposed 
company ;  (2.)  Issued  or  aelivered  in  the  United  Kingdom,  and  entitling 
any  person  to  become  the  proprietor  of  any  share  of  any  foreign  or  colonial 
company  or  proposed  company ;  (3.)  Denoting  or  intended  to  denote,  the 
right  of  any  person  as  a  subscriber  in  respect  of  any  loan  raised  or  proposed 
to  be  raised  by  any  company  or  proposed  company,  or  by  any  municipal 
body  or  corporation ;  (4.)  Issued  or  delivered  in  the  United  Kmgdom,  and 
denoting,  or  intended  to  denote,  the  right  of  any  person  as  a  subscriber  in 
respect  of  any  loan  raised  or  proposed  to  be  raised  by  or  on  behalf  of, 
any  foreign  or  colonial  state,  government,  municipal  body,  corporation  or 
company : — Irf." 

Letter  of  Attorney. 

"  Letter,  or  power  of  attorney,  or  commission,  factory,  mandate,  or  other 
instrument  in  the  nature  thereof: 

"(1.)  For  the  sole  purpose  of  appointing  or  authorising''  a  proxy  at  any 
one  meeting  at  which  votes  may  oe  given  by  proxy,  whether  the  number 
of  persons  named  in  such  instrument  be  one  or  more  (34  d;  35  Vict.  c.  4, 
s.  4)  :—ld. 

"  (3.)  For  the  receipt  of  the  dividends  or  interest  of  any  stock : 

"Where  made  for  therecept  of  one  payment  only : — \s. 

"  In  any  other  case :— 5«. 

"  (4.)  For  the  receipt  of  any  sum  of  money,  or  any  bill  of  exchange  or 
promissory  note  for  any  sum  of  money  not  exceeding  20/.,  or  any  periwlical 
payments  not  exceeding  the  annual  sum  of  10/.  (not  being  hereinbefore 
chaiged) :  — bs. 

"  (6.)  For  the  sale,  transfer,  or  acceptance  of  any  of  the  Government  or 
Parliamentary  stocks  or  funds : 

"  Where  the  value  of  such  stocks  or  funds  does  not  exceed  20/. : — bs. 

"  In  any  other  case : — 10». 

"  (8.)  Of  any  kind  whatsoever  not  hereinbefore  described : — 10«." 

R  2 
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Exemptions.']  "  (1.)  Letter  or  j^ower  of  attorney  for  the  receipt  of  divi- 
dends of  any  definite  and  certain  share  of  the  Government  or  Parliamentary 
stocks  or  funds  producing  a  yearly  dividend  of  less  than  32.     (2.)  Letter  or 

fower  of  attorney  or  proxy  filed  in  the  Court  of  Probate  in  England  or 
reland,  or  in  any  ecclesiastical  court" 

Sect.  104.  "  A  writing  under  hand  only  containing  an  order,  request  or 
direction  from  the  owner  or  proprietor  of  any  stock  to  any  comjMUiy  or  to 
any  oflScer  of  any  company,  or  to  any  banker,  to  pay  the  dividends  or 
interest  arising  from  sucn  stock  to  any  person  therein  named,  is  not  charge- 
able with  duty  as  a  letter  or  power  of  attorney." 

Sect  103.  "  A  letter  or  power  of  attorney  for  the  sale,  transfer,  or  accept- 
ance of  any  of  the  Qovemment  or  Parliamentary  stocks  or  funds,  duly 
stamped  for  that  purpose,  is  not  to  be  charged  with  any  further  duty  by 
reason  of  containing  an  authority  for  the  receipt  of  the  dividends  on  the 
same  stocks  or  funds." 

Voting  paper,  adhesive  stamp,  <fcc.]  Sect  102.  "(1.)  Every  letter  or 
power  of  attorney  for  the  purpose  of  appointing  a  proxy  to  vote  at  a  meeting, 
and  every  voting  paper,  hereby  respectively  charged  with  the  duty  of  Id.,  is 
to  specify  the  day  upon  which  the  meeting  at  which  it  is  intended  to  be 
used  is  to  be  held,  and  is  to  be  available  only  at  the  meeting  so  specified,  or 
any  adjournment  thereof.  ^2.)  The  said  duty  of  \d.  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  oe  cancelled  by  the  person  by  whom  the  instru- 
ment is  execut^i." 

"  (4.)  Every  vote  given  or  tendered  under  the  authority  or  by  means  of 
any  such  letter  or  power  of  attorney  or  voting  paper,  not  being  duly 
stamped,  shall  be  absolutely  null  and  void.  (5.)  And  no  such  letter  or 
I)ower  of  attorney  or  voting  paper  shall  on  any  pretence  whatever  be 
stamped  after  the  execution  thereof  by  any  person." 

Voting  papers  used  under  7  Wm.  4  and  1  Vict  c.  78,  ss.  13,  14,  at  the 
meeting  of  the  town  coimcil  of  a  municipal  borough  for  the  election  of  an 
alderman  do  not  require  a  stamp  under  tnis  act  &  v.  Strachan,  L.  R.  7  Q. 
B.  463. 

Memorial, 

"  Memorial  to  be  registered  pursuant  to  any  act  of  parliament  made  or  to 
be  made  for  the  public  registering  of  deeds  and  conveyances. 

"Where  the  instrument  registered  is  chargeable  with  any  duty  not 
amounting  to  2s,  6d. : — The  same  duty  as  the  registered  instrument 

"  In  any  other  case : — 28.  64." 

Mortgage. 

"  Mortgage,  hond,  debenture,  covenant,  warrant  of  attorney  to  confess  and 
enter  up  judgment,  and  foreign  security  of  any  kind. 

"  (1.)  Being  the  only  or  principal  or  primary  security  for  the  payment  or 
repayment  of  money  not  exceeding*  26/. — Sd.  ;  exceeding  261.  and  not 
exceeding  50L—ls.  3d.  ;  601.  and  not  lOOl. — 28.  Gd.  ;  1001.  and  not  1601 — 
Ss.  9d. ;  1502.  and  not  2002.— 5«. ;  2002.  and  not  2502.— 6«.  '3d. ;  2502.  and 
not  3002. — 78.  6d.  ;  exceeding  3002. — ^for  every  1002.,  and  also  for  any  frac- 
tional part  of  1002.  of  such  amount,  28.  6d 

*  By  46  &  47  Vict.  c.  55,  s.  15,  where  the  amount  Beeured  does  not  exceed  102., 
the  duty  is  3(2.,  except  in  the  case  of  a  warrant  of  attorney. 
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"  (2.)  Being  a  collateral,  or  auxiliary,  or  additional,  or  8ii>wtituted  secority, 
OP  by  way  of  further  assurance  for  the  above-mentioned  puqwse  where  the 
principal  or  primary  security  is  duly  stamped— for  every  100/.,  and  also  for 
any  fractional  part  of  100/.,  of  the  amount  secured  :—6d. 

"  (3.J  Transfer,  assiffnment,  dwpotitwn,  or  asgujnation  of  any  mortgage, 
bond,  debenture,  covenant,  or  foreign  security,  or  of  any  money  or  stock 
secured  by  any  such  instrument,  or  by  any  warrant  of  attorney  to  enter  up 
judgment,  or  by  any  judgment : — for  every  100/.,  and  also  for  any  frac- 
tional part  of  100/.,  of  the  amount  tiannferred,  assigned,  or  disponed  : — 6d  ; 
and  also  where  any  further  money  is  added  to  the  money  already  secured  :— 
the  same  duty  as  a  princinal  security  for  such  further  money. 

"  (4.)  He-conveyance,  release,  discharge,  surrender,  re-surrender,  v?arrant  to 
vacate,  or  renunciation  of  any  such  security  as  aforesaid,  or  of  the  benefit 
thereof,  or  of  the  money  thereby  secured — for  every  100/.,  and  also  for  any 
fractional  part  of  100/.,  of  the  total  amount  or  value  of  Uie  money  at  any 
time  secured  : — 6(/.'* 

Mortaage  of  any  stock  or  marketable  security  is,  by  34  &  35  Vict.  c.  4,8.  5, 
charged  as  follows  : — '*  For  every  5000/.  and  also  for  any  fractional  part  of 
50002.  of  the  amount  secured  : — lOs, 

**  And  no  release  or  discharge  of  any  such  mortgage  shall  be  chargeable 
with  any  ad  valorem  duty." 

Definition  of  mortgaged]  Sect.  105.  "The  term  'mortgage,'  means  a 
security  by  way  of  mortgage  for  the  payment  of  an^  definite  and  certain 
sum  01  money  advanced  or  lent  at  the  time,  or  previoui^ly  due  and  owing, 
or  forborne  to  be  paid,  being  payable,  or  for  the  repayment  of  money  to  be 
thereafter  lent,  advanced,  or  paid,  or  which  may  become  due  upon  an 
account  current,  together  with  any  sum  already  advanced  or  due,  or  without, 
as  the  case  may  be  ;  and  includes  conditional  surrender  by  way  of  mortgage, 
further  charge,  &c.,  of  or  affecting  any  lands,  estate,  or  property,  red.  or 
personal  whatsoever : 

"  Any  conveyance  of  any  lands,  estate,  or  property  whatsoever  in  trust  to 
be  sold  or  otherwise  converted  into  money,  intended  only  as  a  security,  and 
redeemable  before  the  side  or  other  dispoaEd  thereof,  either  by  express  stipu- 
lation or  otherwise,  except  where  such  conveyance  is  made  for  the  benefit  of 
creditors  generally,  or  for  the  benefit  of  creditorH  specified  who  accept  the 
provision  made  for  payment  of  their  debts  in  full  satisfiEiction  thereof,  or 
who  exceed  five  in  number  : 

"  Also  any  defeasance,  declaration,  or  other  deed  or  writing  for  defeating 
or  making  redeemable  or  explaining  or  qTialifying  any  conveyance,  or  dis- 
position, of  any  lands,  estate,  or  property  whatsoever,  apparently  absolute 
but  intended  only  as  a  security. 

"  Also  any  agreement,  contract,  or  bond  accompanied  with  a  deposit  of 
title-deeds  for  making  a  mortgage,  wadset,  or  any  such  other  security  or 
conveyance  as  aforesaid  of  any  lands,  estate,  or  property  comprised  in  such 
title-deeds,  or  for  pledging  or  charging  the  same  as  a  security. ' 

By  sect  107.  (1.)  Where  the  security  is  for  payment  of  future  advances, 
or  a  sum  to  become  due  on  an  account  current  with  or  without  past  advance, 
then  if  the  ultimate  amount  secured  is  limited,  the  duty  is  on  a  security  for 
the  maximum  amount.  (2.)  Where  there  is  no  such  limit,  the  security  is 
to  be  available  only  for  the  amount  covered  by  the  stamp  impressed. 

Sect.  109.  "  No  transfer  of  a  duly  stamped  security  and  no  security  by 
way  of  further  charge  for  money  or  stock,  added  to  money  or  stock  pre- 
viously secured  by  a  duly  stamped  instrument,  is  to  be  charged  with  any 
duty  by  reason  of  containing  any  further  or  additional  security  for  the 
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money  or  stock  transferred  or  previously  secured,  or  the  interest  or  divi- 
dends thereof,  or  any  new  covenant,  proviso,  power,  stipulation,  or  agree- 
ment in  relation  thereto,  or  any  furtner  assurance  of  the  property  com- 
prised in  the  transferred  or  previous  security.''  See  Robinson  v.  Macdonnell, 
6  M.  &  S.  228. 

Sect.  110.  "(1.)  Where  any  copyhold  or  customary  lands  or  heredita- 
ments are  mortgaged  alone  by  means  of  a  conditional  surrender  or  fl;rant, 
the  ad  valorem  duty  is  to  be  charged  on  the  surrender  or  grant,  if  made  out 
of  court,  or  the  memorandum  thereof,  and  on  the  copy  of  court  roll  of  the 
surrender  or  grant,  if  made  in  court."  (2.)  Where  such  lands  are  mortgaged 
with  other  lands,  the  ad  valorem  duty  shall  be  on  the  instrument  relating  to 
the  other  property. 

Definition  of  foreign  gectirity,]  By  34  &  35  Vict.c.4,s.  2,  "the  term '  foreign 
security'  means  and  includes  every  security  for  money  by  or  on  behalf  of 
any  foreign  or  colonial  state,  government,  municipal  body,  corporation,  or 
company,  bearing  date  or  signed  after  the  3rd  June,  1862  (except  an  instru- 
ment chargeable  with  duty  as  a  bill  of  exchange  or  promissory  note), — 
(1.)  Which  is  made  or  issued  in  the  United  Kmgdom :  or  (2.)  Which, 
the  interest  thereon  being  payable  in  the  United  Kingdom,  is  assigned, 
transferred,  or  in  any  manner  negotiated  in  the  United  Kingdom.*^  A 
security  is  "  issued"  when  the  company  part  with  the  possession  and  control 
of  it.     Orenfell  v.  Inl  Rev,  Corns,,  1  Ex,  D.  242. 

Decisions  on  mortgage  stamps.]  Where  title  deeds  are  deposited  Vy  ^fty 
of  equitable  mortgage,  a  mere  memorandum  stating  the  object  of  such 
deposit  requires  no  stamp  ;  Mesk  v.  Bayliss,  31  L.  J.,  Ch.  448 ;  nor  an 
instrument  reciting  a  past  deposit,  but  not  made  for  the  purpose  of  creating 
a  chaige.  Pyle  v.  Partridge,  15  M.  &  W.  20  ;  see  also  Fancourt  v.  Thome , 
9  Q.  S.  312.  A  pledge  of  goods,  as  a  bill  of  lading,  is  not  within  it, 
Harris  v.  BircJi,  9  M.  &  W.  591.  So,  a  memorandum  of  the  deposit  of 
goods  with  a  contingent  power  of  sale  does  not  require  a  mortgage  stamp. 
Ke  Attenborough,  11  Exch.  461 ;  S.  C.  sub  nom,,  Attenborough  v.  InL  Rev, 
Corns,,  25  L.  J.,  Ex.  22.  Where  a  deed  is  in  substance  a  transfer  of  an  existing 
mortgage  although  in  point  of  law  the  old  debt  and  equity  of  redemption  are 
extinguished,  it  need  be  stamped  as  a  transfer  only.  Wale  v,  InL  Rev,  Corns., 
4  Ex.  D.  270.  An  instrument  issued  by  a  company,  not  under  seal,  pur- 
X)orting  on  its  face  to  be  a  "  debenture,''  and  containing  an  engagement  to 

a  the  amount  thereof  to  P.  W.  A.,  or  order,  and  also  to  pay  interest  to  the 
ler  on  presentation  of  the  coupons  attached,  is  chargeable  as  a  debenture 
and  not  as  a  promissory  note.  British  India  Steam  Navigation  Co.  v.  InL 
Rev.  Corns.,  7  Q.  B.  D.  165. 

ExemptumsJ]  By  the  general  exemption  (2)  at  the  end  of  the  schedule 
(ante,  p.  235),  instruments  for  the  mortgage  of  a  ship  or  vessel,  or  any  share 
therein,  are  ^e  from  all  stamp  duty. 

By  35  &  36  Vict.  c.  93,  s.  24,  a  special  contract  pawn-ticket,  or  its  dupli- 
cate, in  respect  of  a  loan  by  a  pawnbroker,  above  40«.  and  not  exceeding  10/. 
reauires  no  stamp. 

Morj^ages  given  to  the  trustees  of  building  societies,  established  under 
6  &  7  Wm,  4,  c.  32,  were  by  that  act  exempted  from  stamp  duty.  But  by 
the  Stamp  Act,  1870,  s.  112,  this  exemption  was  limited  to  mortgages  made 
by  members  to  secure  sums  not  exceeding  600L,  and  has  been  wholly 
repealed  by  the  Building  Societies  Act,  1874  (37  &  38  Vict,  c  42,  ss.  7,  41). 
The  Friendly  Societies  Act,  1875  (38  &  39  Vict.  c.  60),  s.  15,  (2,  d.),  does 
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not  exempt  from  duties,  securities  on  which  the  funds  of  a  friendly  society 
are  invested.  See  Re  R.  Liver  Friendly  Society,  L.  R.,  5  £x.  78.  A  con- 
veyance by  debtor,  to  trustees  in  trust  to  seU  and  with  the  pi'oceeds  to 
dischai^e,  first,  debts  due  to  the  trustees  and  then  debts  due  to  other 
creditors,  with  a  resulting  trust  for  the  original  debtors,  is  within  the  excej)- 
tion  in  the  Stamp  Act,  1870,  s.  105,  anUy  p.  245.  Coates  v.  Perry,  3  B.  &  B.  48. 
A  transfer  of  a  mortgage  to  efifect  an  appointment  of  new  trustees  is  not, 
by  sect.  78  (ante,  p.  235),  to  bear  a  higher  stamp  than  10«.  See  Foley,  Ld., 
V.  In.  Rev.  Corns.,  L.  R.,  3  Ex.  263. 


Policy  of  Insurance. 

Life  insurance.]  "  Policy  of  insuratice.  (1.)  Upon  any  life  or  lives,  or 
upon  any  event  or  contingency  relating  to  or  depending  upon  any  lii'e  or 
lives  (except  for  the  payment  of  money  upon  the  death  of  any  person  only 
from  accident  or  violence  or  otherwise  than  from  a  natural  cause) — Where 
the  sum  insured  does  not  exceed  lOZ. — Id.  :  exceeds  10^.  but  does  not  exceed 
252. — 3d. ;  exceeds  25^  but  does  not  exceed  500^ — for  every  full  sum  of 
bOl.j  and  also  for  any  fractional  part  of  502.,  of  the  amount  insured,  6d.  ; 
exceeds  5002.  but  does  not  exceed  10002. — for  every  full  sum  of  1002.,  and 
also  for  any  fractional  {)art  of  1002.,  of  the  amount  insured.  Is,  ;  exceeds 
10002. — for  every  full  simi  of  10002.,  and  also  for  any  fractional  part  of 
10002.,  as  the  amoimt  insured,  lOs." 

Fire  and  accident  insurance.]  "(2.)  For  any  payment  agreed  to  be  made 
upon  the  death  of  any  person,  only  from  accident  or  violence,  or  otherwise 
than  from  a  natural  cause,  or  as  compensation  for  personal  injury,  or  by 
way  of  indemnity  against  loss  or  damage  of  or  to  any  property  : — Id.** 

Definitions.]  Sect.  117.  (1.)  The  term  *' insurance"  includes  assurance 
and  the  term  "  policy"  includes  every  writing  whereby  any  contract  of 
insurance  is  made,  or  agreed  to  be  made,  or  is  evidenced  ;  and,  except  as 
hereinafter  mentioned  {post,  p.  249),  this  act  does  not  apply  to  policies  of 
sea  insurance. 

Adhesive  Stamps.]  ^  Sect.  119.  (1.)  The  duties  imposed  by  this  act 
upon  policies  of  insurance  may  be  denoted  by  adhesive  stamps,  or  partly  by 
adhesive  and  partly  by  impressed  stamps.  (2.)  When  the  whole  or  any 
part  of  the  duty  upon  a  policy  of  insurance  is  denoted  by  an  adhesive 
stamp,  such  adhesive  stamp  is  to  be  cancelled  by  the  person  by  whom  the 
policy  is  first  executed." 

Sea  insurance.]  The  duties  payable  in  respect  to  sea  insurances  are  still 
regulated  by  stat.  30  &31  Vict  c.  23,vide  Stamp  Act,  1870,  s.  117  {I), supra. 

By  the  Schedule  (B)  of  that  act  the  following  stamp  duties  are 
payable : — 

For  every  policy  for  or  upon  any  voyage — in  respect  of  every  1002.,  and 
fractional  part  of  1002. — 3d. 

For  every  policy  for  time — ^in  respect  of  every  1002.,  and  fractional  pai't  of 
1002. — where  the  insurance  shall  be  made  for  any  time  not  exceeding 
6  months — 3d. ;  for  6  months  and  not  exceeding  12 — Qd. 

But  if  the  separate  and  distinct  interests  of  two  or  more  persons  shall  be 
insured  by  one  policy  for  a  voyage  or  for  time,  then  the  duty  of  3d.,  or  the 
duty  of  6(2.,  as  the  case  may  requii'e,  shall  be  charged  thereon  in  respect  of 
every  1002.,  and  fractional  part  of  1002.,  thereby  insured  upon  any  sepaiute 
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or  distinct  interest.  Now,  by  39  &  40  Vict.  c.  6,  s.  1,  where  the  policy  is 
stamped  in  respect  of  the  aggregate  of  such  interests,  but  not  with  respect 
of  each  of  them,  it  may  be  stamped  with  additiomd  stamps  within  one 
month  after  the  last  risk  has  been  declared. 

By  30  &  31  Vict.  c.  23,  s.  11,  where  the  insurance  is  made  for  a  voyage,  and 
also  for  time,  or  to  extend  to  or  cover  any  time  beyond  24  hours  after  the 
ship  shall  have  arrived  at  her  destination  and  there  be  moored  at  anchor, 
the  policy  is  made  chargeable  with  both  voyage  and  time  policy  duty. 

By  sect.  8,  "  no  policy  shall  be  made  for  any  time  exceeding  12  months 
and  every  policy  which  shall  be  made  for  any  time  exceeding  12  months, 
shall  be  null  and  void  to  all  intents  and  purposes.'' 

By  sect.  9,  "  no  policy  shall  be  pleaded  or  given  in  evidence  in  any  court 
or  admitted  in  any  court  to  be  good  or  available  in  law  or  in  equity,  unless 
duly  stamped  ; ''  and  no  policy  may  be  stamped  after  it  is  signed,  or  under- 
i^-ritten  by  any  person  ;  except  in  the  case — 

(1.^  Of  mutual  insurances  not  underwritten  to  an  extent  beyond  that 
whicn  the  stamps  already  impressed  warrant. 

(2.)  Policies  executed  abroad  chargeable  with  duty,  vide  post,  p.  249. 

Now,  by  39  &  40  Vict.  c.  6,  s.  2  (ante,  p.  217),  a  sea  policy  may  be 
stamped  at  the  trial  on  payment  of  the  unpaid  duty  and  of  penalties. 

By  30  &  31  Vict.  c.  23,  s.  4, "sea  insurance"  means  any  insurance  (including 
re-insurance)  made  upon  any  ship  or  vessel,  or  on  the  machinery,  tackle,  or 
furniture  thereof,  or  upon  any  goods,  &c.,  onboard,  or  upon  the  freight,  or 
any  other  interest  which  may  be  lawiuUy  insured  in  or  relating  to  any  ^p 
or  vessel ;  and  "  policy "  means  any  instrument  whereby  a  contract  or 
agreement  for  any  sea  insurance  is  made. 

By  sect.  12,  where  any  carrier  by  sea  or  other  person,  in  consideration  of 
any  sum  for  additional  freight  or  otherwise,  agrees  to  take  any  risk  attend- 
ing goods,  &c.,  while  on  board  any  ship  or  vessel,  or  to  indemnify  the  owner 
of  the  goods  fi-om  any  risk,  loss,  or  damage,  the  agreement  is  a  contract  for 
sea  insurance. 

By  sect  16,  no  broker,  &c.,  may  charge  his  employer  for  brokerage  or  for 
any  moneys  expended  as  premium  for  any  such  insurance,  unless  duly 
stamped ;  and  all  sums  paid  by  the  employer  on  any  such  account  to  any 
broker,  &c.,  making  any  such  insurance  contrary  to  this  act  are  deemed  to 
be  paid  without  consideration,  and  remain  the  property  of  such  employer. 
See  Roderick  v.  HovU,  3  Camp.  102. 

Form  of  Policy,]  By  30  &  31  Vict.  c.  23,  s.  7,  "  no  contract  or  iu|;reement  for 
sea  insurance  (other  than  such  insurance  as  is  referred  to  in  the  "  25  &  26 
Vict.  c.  63,  s.  55,  post,  p.  249),  *'  shall  be  valid  unless  the  same  is  expressed 
in  a  policy,  and  every  policy  shall  specify  the  particular  risk  or  adventure, 
the  names  of  the  subscnbers  or  underwriters,  and  the  sum  or  sums  insured  ; 
and  in  case  any  of  the  above-mentioned  particulars  shall  be  omitted  in  any 
polic}r,  such  policy  shall  be  nuU  and  void  to  all  intents  and  purposes." 

This  section,  read  with  the  definition  clause,  sect.  4,  gupra,  now  replaces 
35  Geo.  3,  c  63,  s.  2,  which  was  similar  in  its  terms.  It  was  sufficient  if 
the  name  of  the  underwriting  firm  was  expressed  in  the  policy ;  Reid  v. 
Allan^  4  Exch.  326  ;  Doxcdall  v.  AUaUy  19  L.  J.,  Q.  B.  41.  And  where  each, 
of  the  parties  in  a  secret  partnership  underwrites  in  his  own  name,  on 
account  of  the  partnership,  this  is  a  comj)liance  with  the  act ;  Brett  v. 
Beckwithy  26  L.  J.,  Ch.  130.  But  a  policy  issued  by  the  A.  A.  Association 
for  mutual  insurance,  signed  by  the  managers  "  per  proc,  of  the  several  mem- 
bers of  the  A.  A.  association  for  insuring  each  other's  ships,"  the  members 
liable  being  a  fluctuationg  body,  is  void,  for  the  policy  does  not  state  the 
names  of  the  underwriters.    Ex  parte  Hargrove^  L.  R.,  10  Ch.  542.    Where 
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an  agent  has  insured  goods  in  his  own  name  on  behalf  of  his  principal,  the 
latter  is  entitled  to  sue  on  the  policy,  although  it  does  not  show  tnat  the 
agent  was  insuring  as  such.  De  vignier  v.  Swanson,  1  B.  &  P.  346,  n. ;  fol- 
lowed in  Bmioning  v.  Provincial  Insurance  Co,  of  Canada^  L.  R.,  5  P.  C.  263. 
But,  it  must  be  proved  that  the  policy  was  effected  on  behalf  of  the  plaintiff. 
Watsm  V.  Bwan,  11  C.  B.,  N.  S.,  756  ;  31  L.  J.,  C.  P.  210.  The  statute 
applies  to  agreements  of  mutual  insurance  ;  Smith's  case,  L.  R,  4  Ch.  611 ; 
£x  parte  Hargrove,  ante,  p.  248.  As  to  what  is  sufficient  description  of  the 
risk,  f^^  Edwards  v,  Aherayron  Mutual  Ship.  Insur.  Soc.,  1  Q.  B.  D.  563.  A 
defence  arising  from  non-compliance  with  this  section  must  now  be  pleaded 
specially.  Rules,  1883, 0.  xix.,  r.  20,po8t,  p.  284.  The  25  &  26  Vict.  c.  63,s.  55, 
has  reference  to  the  following  events,  occurring  without  the  actual  fault  or 
privity  of  the  owners  of  the  ship,  viz. : — (1)  loss  of  life  or  personal  injury 
caused  to  any  person  carried  in  any  ship  ;  (2)  damage  or  loss  caused  to  any 
goods,  merchandise,  or  other  things  whatsoever  on  board  any  ship ;  (3)  loss 
of  life  or  personal  injury,  by  reason  of  the  improper  navigation  of  any  ship, 
caused  to  any  person  carried  in  any  other  ship  or  boat ;  (4)  lo»s  or  damage, 
by  reason  of  the  improper  navigation  of  any  ship,  caused  to  any  other  ship 
or  boat,  or  to  any  goods,  merchandise,  or  other  things  whatsoever  on  boara 
any  other  ship  or  boat. 

Effect  of  slip.]  An  insurance  slip,  when  initialed  by  an  insurance  com- 
pany or  underwriters^  is,  in  the  ordmary  course  of  business,  treated  as  a  con- 
tract to  insure  and  to  issue  a  policy  in  accordance  with  the  slip ;  30  &  31  Vict, 
c.  23,  ss.  4, 7  {ante,  p.  248),  however,  prevent  its  bein^  used  as  evidence  of  such 
a  contract,  and  the  contract  is  therefore  only  bindmg  in  honour ;  Fisher  v, 
Liverpool  Marine  Insurance  Co,,  L.  R,  8  Q.  B.  469  ;  L.  R,  9  Q.  B.  418,  Ex. 
Ch. ;  but  the  slip  is  admissible  in  evidence  for  any  other  purpose,  e.g.,  to 
show  the  intention  of  the  parties  as  to  what  risk  was  undertaken  by  the  un- 
derwriters ;  lonides  v.  Pacific,  dx,,  Insurance  Co.,  L.  R,  6  Q.  B.  674 ;  L.  R., 
7  Q.  B,  517,  Ex.  Ch. ;  Lishman  v.  N,  Maritime  Insur.  Co.,  L.  R,  8  C.  P. 
216  ;  L.  R,  10  C.  P.  179,  Ex,  Ch.  See  also  Cortj  v.  Patton,  L.  R.,  7  Q.  B. 
304 ;  and  L.  R,  9  Q.B.  577.  Apart  from  the  initialing  of  the  slip  there 
is  no  contract  by  an  insurance  company  to  forward  the  copy  slip  and  to  i8su& 
the  policy  ;  Fisher  v.  Liverpool  Marine  Insur,  Co,,  supra. 

Executed  abroad.]  By  the  Stamp  Act,  1870,s.  117, "  (2.)  A  policy  of  sea 
insurance  made  or  executed  out  ol,  but  being  in  any  manner  enforceable 
within,  the  United  Kingdom,  is  to  be  charged  with  duty  under  the  stat.  30 
Vict.  c.  23,  and  may  be  stamped  at  any  time  within  twomonths  after  it  has 
been  first  received  m  the  United  Kingdom  on  payment  of  the  duty  only.'* 

Alterations.]  By  30  &  31  Vict.  c.  23,  s.  10,  nothing  in  that  ''act  shall  extend 
or  be  construed  to  extend  to  prohibit  the  making  of  any  alteration  which 
may  lawfully  be  made  in  the  terms  and  conditions  of  any  policy  after  the 
same  ^all  have  been  underwritten  ;  provided  that  8uch  alteration  be  made 
before  notice  of  the  determination  of  the  risk  originally  insured,  and  that 
it  shall  not  prolong  the  time  covered  by  the  insurance  thereby  made  beyond 
the  period  of  six  months,  in  the  case  of  a  policy  made  for  a  less  period  than 
six  months,  or  beyond  the  period  allowed  by  this  act  in  the  case  of  a  policy- 
made  for  a  greater  period  than  six  months,  and  that  the  articles  insured 
shall  remain  the  property  of  the  same  person  or  persons ;  and  that  no 
additional  or  further  sum  shall  be  insuml  by  reason  or  means  of  such 
alteration.'' 

The  following  cases  were  decided  under  35  Geo.  3,  c.  63,  s.  13,  now  repealed, 
the  provisions  of  which  much  resembled  the  above  section.    A  mere  exten- 
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sion  of  the  time  of  sailing  is  within  the  above  clause,  and  the  alteration  re- 
quires no  new  stamp.  KensingUm  v.  Inglis,  8  East,  273  ;  Brocklebank  v. 
hiigrue,  1  B.  &  Ad.  81.  So  a  memorandum  waiving  the  warranty  of  sea- 
worthiness. Weir  V.  Aberdeen,  2  6.  &  A.  325.  But  where  a  policy  on  **  a 
ship  and  outfit "  was  altered  by  inserting  '*  ship  and  goods,"  it  was  held  to 
require  a  new  stamp,  and  to  he  void  against  the  underwriters,  though  they 
had  assented  to  the  alteration.     Hill  v.  Fatten,  8  East,  373. 

Power  of  Attorney, 
See  Letter  of  attorney ,  ante,  p.  243. 

Probate  and  Letters  of  Administration, 

These  duties  were  not  affected  by  the  Stamp  Act,  1870.  They  were 
formerly  payable  on  the  instruments  themselves  but  under  the  Customs  and 
Inland  Revenue  Act,  1881,  44  &  45  Vict  c.  12,  Part  III.,  by  which  the^  are 
now  regulated,  they  are,  by  sect  27,  payable  instead  on  the  affidavit  re- 
ceived from  the  person  applying  for  probate,  &c  ;  and  by  sect.  30  the  pro- 
bate, &c.,  bears  a  certificate  showing  that  the  affidavit  has  been  delivered 
duly  stamped  and  stating  the  jgross  value  of  the  estate  and  effects  as  shown 
by  tiie  account  And  by  sect.  26,  the  probate,  &c,  having  thereon  such  a 
certificate  shall  for  all  purposes  be  deeniea  to  have  been  duly  stamped  in  re- 
spect of  the  value  stated  in  the  certificate."  Under  sect.  27  the  scale  of 
duties  is  as  follows  : — 

Where  the  estate  and  effects  for  which  probate  or  letters  of  administration 
are  granted,  exclusive  of  debts  and  funeral  expenses,  are  above  the  value  of 
100^.  and  not  exceeding  500/. — at  the  rate  of  2/.  per  cent ;  above  600L  and 
not  exceeding  10002.,  21,  lOs,  per  cent ;  above  1000/.,  3/.  per  cent.  By  sect 
33,  where  the  gross  amount  of  the  estate  exceeds  100/.  but  not  300/.,  the  duty 
is  1/.  10». 

Sects.  32,  35,  contain  provisions  for  increasing  the  amount  of  duty  when 
.the  estate  is  found  to  be  ofgreatcr  value  than  that  under  which  it  was  sworn. 

By  sect  26  the  provisions  of  former  acts  relating  to  probates,  &c.  (sec.  55, 
Geo.  III.  c.  184,  Part  III.),  so  far  as  they  ai*e  consistent  with  the  provisions 
of  this  Act,  apply  to  the  duties  on  affidavits  imposed  by  this  Act 

Probate  is  admissible  in  evidence  though  not  stamped  within  6  months. 
Lacy  V.  Rhi/s,  4  B.  &  S.  873,  Ex.  Ch.  The  value  must  be  calculated  at  the 
time  the  probate  was  granted  and  not  at  the  time  of  testator's  decease.  Doe 
d.  Richards  v.  Evans,  10  Q.  B.  476.  Accord.  Partington  v.  Att.-Gen,,  L.  R., 
4  H.  L.  100.  The  insufficiency  of  the  stamp  to  cover  the  amount  sued  for 
is  a  fatal  objection.  Doe  d.  Richards  v.  Evans,  supra y  Hunt  v.  Stevens,  3 
Taunt.  113  ;  Carr  v.  Roberts,  2  B.  &  Ad.  905  ;  but  see  WhyU  v.  Rose,  3  Q. 
B.  493,  499,  per  Ld.  Abinger.  The  objection  must  at  any  rate  be  taken  as 
early  as  possible  at  the  hearing  of  the  cause,  and  is  too  late  cdter  the  docu- 
ment has  been  received  in  evidence.  Robinson  v.  Vernon,  Ld,,  7  C.  B.,  N. 
S.  235  ;  29  L.  J.,  C.  P.  310,  cited  anU,  p.  217.  The  duty  attaches  on  all 
goods  within  the  jurisdiction,  whatever  was  the  domicile  of  the  deceased. 
Partington  v.  Att,'Oen,,  supra;  Femande^  Executort^  case,  L.  R.,  5  Ch.  314. 
As  to  what  goods  are  within  the  jurisdiction,  see  Att.-Gen,  v.  Prait,  L.  R.,  9 
Ex.  140. 

Progressive  Duty. 
Under  the  Stamp  Act,  1870,  this  duty  is  no  longer  chargeable. 
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Promissory  Note. 
See  Bank  notej  <t'C.,  antef  p.  224. 

Protest  and  Notarial  Act. 

"  Protest  of  any  bill  of  exchange  or  promissory  note  : — 
'*  Where  the  auty  on  the  bill  or  note  does  not  exceed  Is,  : — the  same  duty 
as  the  bill  or  note.    In  any  other  case  : — Is. 

**  Notarial  act  of  any  kind  whatsoever  (except  a  protest  of  a  bill  of  ex- 
change or  promissory  note)  : — Is." 

Adhesive  stamp,']  Sect  116.  *'  The  duty  upon  a  notarial  act,  and  upon 
the  protest  by  a  notary  public  of  a  bill  of  exchange  or  promissory 
note,  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled 
by  the  notary.** 

Proxy, 
See  Letter  of  aitor^ey,  ante,  p.  243. 

Eeceipt. 

'*  Receipt  given  for,  or  upon  the  payment  of,  money  amounting  to  27.  or 
upwards : — IcL" 

Exemptions.']  "  (1.)  Receipt  given  for  money  deposited  in  any  bank,  or 
with  any  banker,  to  be  accounted  for  and  expressed  to  be  received  of  the 
person  to  whom  the  same  is  to  be  accounted  for.  (2.)  Acknowledgment  by 
any  banker  of  the  receipt  of  any  bill  of  exchange  or  promissory  note  for  the 
purpose  of  being  presented  for  acceptance  or  payment.  (3.)  Keceipt  given 
for  or  upon  the  payment  of  any  parliamentary  taxes  or  duties,  or  of  money 
to  or  for  the  use  of  Her  Majesty. 

(7.)  Beceipt  given  for  the  consideration  money  for  the  purchase  of  any 
share  in  any  of  the  Government  stocks  or  funds,  or  in  Indian  stocks,  or 
bank  stock,  or  for  any  dividend  |>aid  on  any  share  of  the  said  stocks  or 
funds  respectively.  "  (8.)  Receipt  given  for  any  principal  money  or  interest 
due  on  an  exchequer  bill.  (9.^  Keceipt  written  upon  a  bill  of  exchange  or 
promissory  note  duly  stamped.  (10.)  Receipt  given  upon  any  bill  or  note 
of  the  Bank  of  England  or  of  Ireland.  (11.)  *'  Receipt  indorsed  or  otherwise 
written  upon  or  contained  in  any  instrument  liable  to  stamp  duty,  and  duly 
stamped,  acknowledging  the  receipt  of  the  consideration  money  therein  ex- 
pressed, or  the  receipt  of  any  principal  money,  interest  or  aimuity  thereby 
secured  or  therein  mentioned." 

Other  exemptions  relate  to  payments  made  bv  various  departments  of  the 
Government.     These  exemptions  are  extended  by  45  &  46  Vict  c.  72,  s,  9. 

Definition  of  receipt.]  Sect.  120.  "The  term  'receipt'  means  and  in- 
cludes any  note,  memorandum,  or  writing  whatsoever  wnereby  any  money 
amounting  to  21.  or  upwards,  or  any  bill  of  exchange  or  promissory  note 
for  money  amounting  to  21.  or  upwards,  is  acknowledged  or  expressed  to 
have  been  received  or  deposited  or  paid,  or  whereby  any  debt  or  demand 
or  any  part  of  a  debt  or  demand,  of  the  amount  of  2/.  or  upwards,  is 
acknowledged  to  have  been  settled,  satisfied,  or  discharged,  or  which  signi- 
fies or  imports  any  such  acknowledgment,  and  whether  the  same  is  or 
is  not  signed  with  me  name  of  any  person." 
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Adhesive  stamp.]  Sect.  121.  "The  duty  upon  a  receipt  mayl)e  denoted 
by  an  adhei^ive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the 
receipt  is  given  before  he  delivers  it  out  of  his  hands." 

Penalty  for  stamping.']  Sect.  122.  "A  receipt  given  without  being 
stamped  may  be  stamped  with  an  impressed  stamp  upon  the  terms  follow- 
ing, that  is  to  say  : — (1)  Within  14  days  after  it  has  been  given,  on  pay- 
ment of  the  duty  and  a  penalty  of  bl.  ;  (2)  After  14  days,  but  within  1 
month,  after  it  has  been  given,  on  payment  of  the  duty  and  a  penalty 
of  102. ;  and  shall  not  in  any  other  case  be  stamped  with  an  impressed 
stamp.*' 

The  provisions  of  43  Geo.  3,  c.  126,  s.  6,  which  enabled  a  debtor  paying 
money  and  requiring  a  receipt,  to  provide  a  stamped  receipt  for  the  creditor 
to  sign,  are  repealed  oy  33  &  34  Vict.  c.  99,  and  there  is  no  analogous  pro- 
vision in  the  Stamp  Act,  1870. 

Legacy  receipt.]  By  36  Geo.  3,  c.  52,  s.  27,  no  evidence  may  be  given  of 
payment  of  tne  legacy  without  producing  the  stamped  receipt,  or  ^ving 
proof  of  the  actual  payment  of  the  duty ;  but  a  copy  of  the  entry  m  the 
books  of  the  Commissioners  of  the  stamps,  of  the  payment  of  such  duty, 
shall  be  admitted  as  evidence  thereof.  This  section  nas  a  special  provision 
with  regard  to  the  duty  payable  on  annuities  bequeathed. 

It  was  held  that  the  copy  here  referred  to  was  an  examined  copy ;  and 
that  a  copy  made  and  signed  by  the  Comptroller  of  Stamps  was  not  admis- 
sible in  evidence  under  the  above  section  ;  Harrison  v.  Borwell,  10  Sim. 
380  ;  but  such  a  copy  would  now  be  evidence  under  14  &  15  Vict.  c.  99, 
8.  14,  antCy  p.  96. 

By  36  Geo.  3,  c.  52,  s.  29 ;  48  Geo.  3,  c.  149,  s.  44 ;  and  55  Geo.  3,  c.  184, 
Sched.,  Part  111.,  receipts  for  legacies  may  be  stamped  with  the  amount  of 
legacy  duty  payable  thereon,  without  penalty,  within  21  days  after  they  are 
signed ;  they  may  be  stamped  afterwards  on  payment  of  the  duty,  and  a 
penalty  of  10/.  per  cent,  on  the  duty. 

Decisions  on  receipts.]  An  acknowledgment  of  having  received  accept- 
ances, with  an  undertaking  to  provide  for  them,  has  been  held  to  require  a 
receipt  stamp.  Scholey  v.  JValsby,  Peake,  24.  So  a  bill  of  parcels,  sub- 
scribed '*  settled  by  two  bills,  one  at  9,  the  other  at  12  months,"  was  held 
by  Ld.  EUenborough  to  be  an  acquittance  which  could  not  be  evidence 
unless  stamped.  ISmith  v.  Kelly,  Peake,  25,  n. ;  S.  C.  (ill-reported),  4  Esp. 
249.  So  the  word  "settled"  under  a  bill.  ^Mwforth  v.  Alexander, 'i  Esp, 
621.  "Memorandum.  That  any  demand  we  have  against  G.  W.  for 
ironwork  is  this  day  discharged  in  consideration  of  services  rendered  by 
him  to  us  :  our  account  shaU  be  delivered  with  a  stamped  receipt," — re- 
quires a  stamp.  Livingstone  v.  WTiitina,  15  Q.  B.  722.  An  account  contain- 
ing acknowledgments  of  sums  received,  made  at  successive  times  upon  the 
pa}'ment  of  the  money,  requires  a  stamp  ;  it  differs  from  an  account  current, 
where  the  sums  stated  to  be  received  are  not  written  in  the  account  at  and 
upon  the  receipt  of  the  money,  but  long  after,  and  only  amount  to  admis- 
sions of  money  received  at  an  antecedent  time.  WrighJt  v.  SkaxocrosSy  2  B. 
&  A.  501,  n.  See  Jacob  y,  Lindsay,  1  East,  460;  Hawkins  v.  Warre,  3  B.  ft 
C.  690.  A  mere  acknowledgment,  not  of  the  payment  of  money,  but  of  a  sum 
due  and  owing  (as  an  I  O  U,  signed  by  the  party),  requires  no  receipt 
stamp.  Fisher  v.  Leslie,  1  Esp.  426  ;  Israel  v.  israd,  1  Camp.  499  ;  Chtl" 
ders  Y.  Boxdnois,  D.  &  By.  N.  P.  8.    And  such  an  acknowledgment,  though 
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in  form  a  receipt  (being  in  fact  for  money  received  long  before),  requires  no 
stamp :  thus,  **  ReceivdL  by  B.  T.  170^,  for  which  I  promise  to  pay  at  the 
rate  of  5^.  per  cent"  fsigned),  is  neither  a  receipt  nor  a  promissory  note,  nor 
an  agreement  of  the  v^ue  of  20^  Taylor  v.  ^teeUy  16  M.  &  W.  665.  So,  a 
receipt  given  by  the  banker  of  a  company  to  a  shareholder,  for  deposit  paid 
in,  formerly  needed  no  stamp  Clarke  v.  Chaplin,  1  Exch.  26  ;  see  aUo 
CJiaplin  V.  blarke,  4  Exch.  403  ;  but  such  receipt  is  not  within  exemption 
(1)  of  the  present  act.  The  signature  of  counsel  for  a  fee  on  a  brief  does  not 
require  a  stamp.  In  re  Beavan,6  D.  M.  &  G.  40 ;  23  L.  J.,Ch.  536.  Where  it  is 
msule  solely  to  avoid  the  Statute  of  Limitations,  it  is  expressly  exempted  from 
an  a^re«7n«n{  stamp.  9  Geo.  4,  c.  14,  s.  8,  an/e^.  221.  An  instrument  in  these 
terms, "  Mr.  T.  has  left  in  my  hands  200^.,"  Tomhins  v.  Asfiby,  6  B.  &  C.  641 ; 
or  in  these, "  I  have  in  mv  hands  3  bills  wluch  amount  to  120^.  10«.  Qd,,  which 

1  have  to  get  discounted  or  return  on  demand,"  MuUett  v.  Huchison,  7  B. 
&  C.  639 ;  or  in  these,  *'  Mr.  M.  has  this  day  left  with  me  \Ql,  on  account 
of  debt,  interest,  and  costs,"  Levy  v.  Alexander,  4  Exch.  485  ;  requires  no 
stamp.  So,  the  acknowledgment  of  the  correctness  of  an  account,  contain- 
ing a  statement  of  sums  advanced  and  disbursements  made,  has  been  held 
to  reauire  no  stamp.  WeUard  y.  Moss,  1  Bing.  134.  So, ''  balancing  up  to 
this  oay.  S.  F.,  19  Nov.,'*  written  on  the  hack  of  an  unstamped  receipt,  is 
evidence  against  S.  F.  of  an  admission  of  the  state  of  account  on  that  day, 
though  the  receipt  itself  is  not  admissible.  Finney  v.  Tootel,  5  C.  B.  504. 
And  an  unstamped  receipt  at  the  foot  of  a  debtor  and  creditor  account, 
signed  by  the  party  who  received  the  balance,  is  evidence  against  him  of 
the  state  of  the  account,  the  payment  not  being  disputed.  Mattheson  v.  KoeSf 

2  H.  L.  C.  286.  A  receipt  is  not  inadmissible  as  such,  because  it  notices 
the  terms  and  consideration  upon  which  the  money  was  paid.  Watkins  v. 
Hewlett,  1  B.  &  B.  1.  Nor,  because  it  contains  subsequent  matter  of  agree- 
ment and  has  no  agreement  stamp ;  Odye  v.  Cockney ,  1  M.  &  Rob.  517  ; 
unless  the  agreement  controls  or  qualifies  what  goes  before,  when  the  paper 
will  be  inadmissible  without  an  agreement  stamp.  Crey  v.  Smith,  1  Camp. 
387.  Where  the  indorsements  of  receipts  on  a  bond  have  left  no  blank 
spaces  for  receipts  of  subsequent  payments,  such  receipts  written  on  an  un- 
stamped piece  of  paper  annexed  to  the  bond  are  within  exemption  (11). 
Orme  v  Young,  4  Cfamp.  336. 


Beleate, 

"  Release  or  renunciation  of  any  property,  or  of  any  right  or  interest  in 
any  property  : — 

"  Upon  a  sale.     See  Conveyance  on  sale,"  ante^  p.  234. 
**  By  way  of  security.    See  Mortgage,  &c./'  ante,  p.  244. 
"  In  any  other  case  ; — 10«." 


Schedule. 

"  Schedule,  inventory,  or  document  of  any  kind  whatsoever,  referred  to 
in  or  by,  and  intended  to  be  used  or  given  in  evidence  as  part  of,  or  as 
material  to,  any  other  instrument  chafed  with  any  duty,  but  which  is 
separate  and  distinct  from,  and  not  indorsed  on  or  annexed  to,  such  other 
instrument : 

"  Where  such  other  instrument  is  chargeable  with  any  duty  not  exceeding 
lOs.  :~the  same  duty  as  such  other  instrument 

"  In  other  case  ; — lOs," 
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Exemptions,]  "(1.)  Printed  proDosals  pabliahed  by  any  corporation  or 
company  respecting  insurancee  ana  referred  to  in  or  by  any  policy  of  insur- 
ance issued  by  sucn  corporation  or  company.  (2.)  Any  puolic  map,  plan, 
survey,  apportionment,  allotment,  awara,  and  other  parochial  or  puolic  do- 
cument and  writing,  made  under  or  in  pmsuance  of  any  act  of  parliament, 
and  deposited  or  kept  for  reference  in  anj  registry,  or  in  any  public  office, 
or  with  the  public  books,  papers,  or  writmgs  of  any  parish." 

If  a  bill  of  sale  refers  to  a  schedule  of  things  sold,  but  is  complete  and 
intelligible  without  it,  it  may  be  read,  though  the  schedule,  bein^  unstamped, 
may  be  inadmissible  ;  Dyer  v.  Greerij  1  Exch.  71  ;  Daines  v.  Heathy  3  C.  B. 
938 ;  aliteTf  if  insensible  without  the  schedule.  Weeks  v.  MaiUardet, 
14  East,  568. 

•Where  a  lease  referred  to  an  expired  lease  for  the  covenants,  the  expired 
lease  (stamped  as  such)  was  held  under  55  Geo.  3,  c.  184,  Sched.  1,  not  to 
be  '*  a  schediile,  catalogue,  or  inventory ''  requiring  a  stamp  as  such.  StrvU 
V.  Robinson,  3  B.  &  Ad.  395.  So,  when  a  lease,  duly  stamped  as  a  lease,  re- 
ferred to  the  terms  of  an  abandoned  lease  not  stamped,  the  whole  was  con- 
sidered as  one  lease,  and  admissible  in  evidence  as  such.  Pearce  v.  Cheslyn^ 
4  Ad.  &  E.  225.  The  words  of  the  Stamp  Act,  1870,  are  perhaps  some- 
what wider. 

It  will  be  observed  that  this  duty  is  only  charged  when  the  schedule  "  is 
separate  and  distinct  from,  and  not  indorsed  on  or  annexed  to,"  the  Princi- 
pe instrument,  and  when  the  latter  is  liable  to  duty.  The  original  object 
with  which  this  duty  was  imposed,  was  to  secure  duty  being  paid  where  in- 
struments escaped  progressive  duty,  by  their  being  shortened  in  length  by 
reference  to  a  separate  schedule  ;  as  now,  however,  the  progressive  duty  has 
been  altogether  abolished,  there  seems  no  gdod  reason  for  the  continuance  of 
the  schedule  duty. 

Scrip  Certificate,  Serip,  dec 
See  Letter  of  allotment,  ante,  p.  243. 

SetUement* 

"  Settlement.  Any  instrument,  whether  voluntary  or  upon  any  good  or 
valuable  consideration,  other  than  a  bond  ^(^  pecuniarv  consideration, 
whereby  any  definite  and  certain  principal  sum  oi  money  (whether  chaiged 
or  chargeable  on  lands  or  other  hereditaments  or  heritable  subjects  or  not,  or 
to  be  Imd  out  in  the  purchase  of  lands  or  other  hereditaments  or  heritable 
subjects  or  not),  or  any  definite  and  certain  amount  of  stock,  or  any  security, 
is  settled  or  agreed  to  be  settled  in  any  manner  whatsoever  :— for  every 
1002.,  and  also  for  any  fractional  part  of  lOOL,  of  the  amount  or  value  of  the 
property  settled  or  agreed  to  be  settled : — 6s. 

Eocemption.]  **  Instrument  of  appointment  relating  to  any  property  in 
favour  of  persons  specially  named  or  described  as  the  objects  of  a  power  of 
apx)ointment,  created  by  a  previous  settlement  stamped  with  ad  valorem 
duty  in  respect  of  the  same  property,  or  by  will,  wnere  probate  duty  has 
been  paid  in  respect  of  the  same  property  as  personal  estate  of  the  testator." 

Sect.  124.  "  Where  any  money  which  may  become  due  or  payable  upon 
any  policy  of  insurance,  or  upon  any  security  not  being  a  marketable 
security,  is  settled  or  agreed  to  be  settled,  the  instrument  whereby  such 
settlement  is  made  or  agreed  to  be  made  is  to  be  charged  with  ad  valorem 
duty  in  respect  of  such  money. 
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Provided  as  follows  :— (1.)  Where,  in  the  case  of  a  policy  of  insurance,  no 
provision  is  made  for  keeping  up  the  policy,  the  aa  vcUarem  duty  is  to  be 
charged  only  on  the  value  of  the  policy  at  the  date  of  the  instrument ;  (2.) 
If  in  any  such  case  the  instrument  contains  a  statement  of  such  value,  and  is 
stamped  in  accordance  with  such  statement,  it  is,  so  far  as  regards  such  policy, 
to  be  deemed  duly  stamped,  unless  or  until  it  is  shown  that  such  statement 
is  untrue,  and  that  the  instrument  is,  in  fact,  insufficiently  stamped." 

Surrender. 

"  Surrender — of  copyholds.    See  CopyJiold"  ante,  p.  237. 

"  Of  any  other  kind  whatsoever  not  chaigeable  with  duty  as  a  conveyance 
on  sale  or  mortgage  : — 10^.'* 

Where  some  of  the  executors  of  a  tenant  from  year  to  year  signed  an  in- 
strument **  renouncing  and  disclaiming,  and  also  surrendering  and  yielding 
up  "  to  the  landlord  all  right,  title,  &c.,  in  the  premises  ;  ana  the  landlora 
tnereupon  brought  ejectment ;  held  that  such  instrument  was  a  surrender 
and  not  a  disclaimer,  and  therefore  could  not  be  put  in  evidence  for  the 
plaintiff  without  a  surrender  stamp.    Doe  d.  Wyatt  v.  Stagg,  5  N.  C.  564. 

Transfer  of  Shares  in  Cost-Book  Mine. 

"  Transfer.  Any  request  or  authority  to  the  purser  or  other  officer  of  any 
mining  company,  conducted  on  the  cost-book  system,  to  enter  or  register 
any  transfer  of  any  share,  or  part  of  a  share,  in  any  mine,  or  any  notice  to 
such  piu-ser  or  officer  of  any  such  transfer  : — 6d." 

Adhesive  Stamp.']  Sect.  128.  (1.)  This  duty  "may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the  recj[uest, 
authority,  or  notice  is  written  or  executed." 

The  cost-book  mine  companies  referred  to  in  this  act  are  certain  un- 
registered companies  or  partnerships,  within  the  Stannaries  of  Devon  and 
ComwalL  Such  companies  elsewhere  must,  if  consisting  of  more  than 
twenty  members,  be  registered  and  incorporated  under  the  Companies  Act, 
1862,  see  sect.  4.  Whether  the  company  be  such  a  cost-book  company  is  a 
question  of  fact  and  not  a  matter  of  law.  See  ante^  p.  80.  As  to  what  con- 
stitutes such  a  company,  see  the  Introductory  Notice  to  Procedure  of  the 
Stannary  Court,  eu.  1856,  and  Collier  on  Mines,  2nd.  ed.,  Ch.  3  ;  add  the 
Stannaries  Act,  1869  (32  &  33  Vict.  c.  19).  The  written  request,  or  notice 
mentioned  in  the  Stamp  Act,  1870,  is  the  usual  (but  not  the  only)  form  of 
transfer  shares  in  such  a  mine.  See  Toll  v.  Lee,  4  Exch.  230,  cited  ante, 
p.  236,  where  the  mine  was,  in  fact,  a  cost-book  mine. 

Warrant  of  Attorney. 

"Warrant  of  attorney  to  confess  and  enter  up  a  judgment  given  as  a 
security  for  the  payment  or  repayment  of  money,  or  for  tne  transfer  or  re- 
transfer  of  stock.     See  Mortgage,  <te."  ante,  p.  244. 

"  Warrant  of  attorney  of  any  other  kind  : — 10«." 

Warrant  for  Goods. 
See  Delivery  Order,  ante,  p.  239. 
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COURSE  OF  EVIDENCE  AND  PRACTICE  AT  NISI  PRIUS. 

Prior  to  the  C.  L.  P.  Act,  1854,  trials  were  always  held  before  a  judge  and 
jury.  Under  sect.  1  of  tliat  act,  a  trial  might  by  consent  of  the  parties  and 
leave  of  court  take  place  before  a  judge  alone.  Now  under  Rules  1883, 
0.  xxzvL,  r.  7,  the  mode  of  trial  is  in  general  by  a  judge  without  a  jury  ; 
provided  that  in  any  such  case  the  court  or  a  judge  may  at  any  time  order 
any  cause,  matter,  or  issue  to  be  tried  by  a  judge  with  a  jury  or  by  a  judge 
sitting  with  assessors  or  by  an  official  referee  with  or  without  assessors.  By 
r.  2,  in  actions  of  slander,  libel,  false  imprisonment,  malicious  prosecution, 
seduction,  or  breach  of  promise  of  marriage,  either  party  is  entitled  on 
notice  to  have  a  trial  by  jury.  By  r.  3,  causes  or  matters  assigned  by  the 
J.  Act,  1873,  s.  34,  to  the  Chancery  Divison,  shall  be  tried  by  a  judge  with- 
out a  jury  unless  the  court  or  a  iudge  shall  otherwise  order.  By  r.  4,  "  the 
court  or  a  judge  may,  if  it  shall  appear  desirable,  direct  a  trial  without  a 
jury  of  any  question  or  issue  of  fact  or  partly  of  fact  and  partly  of  law 
arising*  in  any  cause  or  matter  which  previously  to  the  passing  of  the  "  J. 
Act,  1873,  "could  without  any  consent  of  parties  have  been  tried  without  a 
jury."  By  r.  5,  "  the  court  or  a  judge  may  direct  the  trial  without  a  jury  of 
any  cause,  matter,  or  issue  re^uirine  any  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or  local  investigation  which  cannot  in  their 
or  his  opinion  conveniently  be  made  with  a  jury."  By  r.  6,  "  in  any  other 
cause  or  matter  upon  the  application  of  any  party  thereto  for  a  trial  with  a 
jur^  of  the  cause  or  matter,  or  any  issue  of  fact,  an  order  shall  be  made  for 
atrial  with  a  jury.**  By  r.  8,  "subject  to  the  provisions  of  the  preceding 
rules  of  this  order  the  court  or  a  judge  may  in  any  cause  or  matter  at  any 
time,  or  from  time  to  time,  order  that  different  questions  of  fact  arising 
therein  be  tried  by  different  modes  of  trial,  or  that  one  or  more  questions  (u 
fact  be  tried  before  the  others,  and  may  appoint  the  places  for  sudi  trials, 
and  in  all  cases  may  order  that  one  or  more  issues  of  fiaict  be  tried  before 
any  other  or  others."  By  r.  9,  "  eveij-  trial  of  any  question  or  issue  of 
fact  with  a  jury  shall  be  by  a  single  judge  unless  sudi  trial  be  specially 
ordered  to  bJe  by  two  or  more  judges.** 

Trials  before  referees  are  subject  to  the  provisions  of  the  J.  Act,  1873, 
88.  57,  58,  post,  pp.  260,  261,  where  the  decisions  on  these  sections  are 
collected. 

Before  whichever  tribunal  the  cause  is  tried  the  rules  of  practice  at  the 
trial  are  nearly  the  same. 

The  following  was  the  course  of  practice  before  the  C.  L.  P.  Act,  1864  : — 
When  the  jur^  was  sworn,  the  jumor  counsel  for  the  plaintiff  opened  the 
pleadings  ;  an«r  which,  if  the  proof  of  the  issue  rested  on  the  plaintiff,  the 
senior  counsel  stated  the  case  to  the  jury,  and  after  witnesses  had  been  ex- 
amined in  support  of  it,  the  counsel  for  the  defendant  was  heard.  If  he 
called  any  witness,  the  plaintiff's  counsel  had  the  general  reply. 

By  Rules  1883,0.xxxvi.,  r.  36  (which  replace  the  C.  L.  P.  Act,  1864,  s.  18, 
in  similar  terms^,  it  is  provided  that, "  upon  atrial  with  a  jury,  the  addresses 
to  the  jury  shall  be  regulated  as  follows  :  the  party  who  begins,  or  his 
counsel,  shall  be  allowed  at  the  close  of  his  case,  if  his  opponent  does  not 
announce  any  intention  to  adduce  evidence,  to  address  the  jur^  a  second  time 
for  the  purpose  of  summing  up  the  evidence  ;  and  the  opposite  party,  or  his 
counsel,  shall  be  allowed  to  open  his  case,  and  also  to  sum  up  tne  evidence, 
if  any,  and  the  right  to  reply  shall  be  the  same  as  heretofore.  * 

Tms  rule  mereljr  allows  the  defendant's  counsel  to  sum  up  his  evidence, 
and  does  not  permit  the  counsel  to  comment  generally  on  the  case  ;  Gilford 
V.  DaviSf  2  F.  &  F.  23 ;  but  it  must  be  oroerved  that  the  summing-up 
usuaUy  amounts  to  a  general  reply.    Where  a  counsel  has  not  announced 
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Ms  intention  to  adduce  evidence,  in  consequence  of  which  the  party  who 
b^an  sums  up  his  Ciise,  he  cannot  afterwards  be  permitted  to  alter  his  mind 
and  adduce  evidence.  Darby  v.  Ouseley,  1  H.  &  N.  1  ;  25  L.  J.,  Ex.  227. 
The  same  course  of  practice  is  usually  adopted  on  a  trial  before  a  jud^e 
alone  ;  Metzler  v.  JVood,  47  L.  J.,  Ch.  139,  M.  V.-C. ;  one  counsel  only- 
being  heard  on  questions  of  fact ;  S.  C. ;  Conirwton  y.  Gilliat,  I  Ch.  D. 
694.  As  to  the  practice  peculiar  to  Fry,  J.,  see  Kino  y.  Rudkin,  6  Ch.  D. 
160,  163.  A  trial  before  a  referee  is  conducted  in  the  same  manner  as  a 
trial  before  a  judge.     Rules,  1883,  O.  xxxvi.,  r.  49,  post,  p.  261. 

Where  there  are  several  issues,  some  of  which  are  incumbent  on  the 
plaintiff  and  others  on  the  defendant,  it  is  usual  for  the  plaintiff  to  begin 
and  to  prove  those  which  are  essential  to  his  case ;  Jackson  yMfeskethf  2 
Stark.  521 ;  the  defendant  then  does  the  same  ;  and  the  plaintiff  is  then 
entitled  to  go  into  evidence  to  controvert  the  defendant's  amrmative  proofs. 
The  defencluit's  counsel  is  entitled  to  comment  by  way  of  reply  upon  such 
last-mentioned  evidence  in  support  of  his  own  affirmative  ;  and  tne  plain- 
tiff^B  counsel  has  a  general  reply.  Where  the  judge  decides  that  there  is 
no  evidence  to  go  to  the  juiy  on  the  plaintiff's  case,  his  counsel  will  not 
be  entitled  to  sum  up.  Hodges  v.  Ancrum^  11  £xch.  214 ;  24  L.  J.,  Ex. 
257. 

It  was  formerly  laid  down  as  a  general  rule,  that  when,  by  pleading  or 
notice,  the  defence  is  known,  the  counsel  for  the  plaintiff  is  bound  to  open 
the  whole  case  in  chief  and  cannot  proceed  in  parts,  unless  some  specific 
fact  be  adduced  by  the  defendant  to  which  the  })laintiff  can  give  an  answer ; 
and  that  he  cannot  go  into  general  evidence  in  reply.  Sees  v.  Smith,  2 
Stark.  31.  And  this  appears  to  be  still  the  rule  where  a  single  fact  or  tran- 
saction forms  the  whole  subject  of  dispute  between  the  parties  on  the  plead- 
ings, which  is  affirmed  on  one  side  and  denied  on  the  other.  Thus,  where 
the  plaintiffs  title  to  a  mine  was  in  issue,  and  the  plaintiff  relied  on  prima 
fade  evidence  from  possession,  he  was  considered  not  to  be  entitled  to  sup- 
port his  case  in  reply  by  general  evidence  of  his  title.  Roioe  v.  Brenton^  3 
M.  &  Ry.  139,  281  (on  a  trial  at  bar ;  but  the  objection  was  waived  by  the 
defendimt)  ;  Lacon  v.  Higgins,  3  Stark.  178.  But  where  the  defendant 
traverses,  and  also  justifies,  the  plaintiff  m^  reserve  his  case  on  the  justifi- 
cation until  the  defendant  has  proved  it.  jSrovme  v.  Murray,  Ry.  &  M.  254, 
and  note  lb.  Or  he  may  enter  upon  the  disproof  thereof  in  the  first  instance ; 
in  which  case  he  will  not  be  allowed  to  give  further  evidence  of  the  same 
kind  in  reply.  lb,;  Accord.  Shawy,  Beck,  8  Exch.  392.  And  plaintiff  is 
entitled  so  to  reserve  his  answer  to  the  defendant's  case,  although  his  wit- 
nesses have  been  cross-examined  so  as  to  disclose  the  nature  of  the  defence 
relied  upon.  Ibid,  Upon  the  trial  of  issues  in  a  patent  case,  the  plaintiff 
was  hela  entitled  to  call  evidence  in  reply  for  the  purpose  of  rebutting  a 
case  of  pripr  user  set  up  by  the  defendant  But  after  tne  evidence  for  the 
ddence  was  summed  up,  the  defendant  was  not  allowed  to  adduce  further 
evidence  in  answer  to  that  given  by  the  plaintiff  in  reply.  Penn  v.  JacJcy 
L.  R.,  2  Eq.  314. 

The  general  rule  was  recognized  in  i/aco5«  v.  Tar^^on,  11  Q.  B.  421,  where 
in  an  action  against  acceptor,  the  issue  was  on  the  indorsement  of  a  bill  to 
the  plaintiff.  The  plaintiff  proved  the  handwriting  of  the  indorser :  the 
defendant  i  c&iitra,  gave  evidence  that  the  plaintiff  was  too  poor  to  have 
given  value  for  the  bill ;  that  he  had  disclaimed  knowledge  of  it,  and  had 
denied  any  authority  from  himself  to  bring  the  action  :  in  reply  the  plaintiff 
offered  proof  that  he  was  able  to  discount,  and  had  in  fact  discounted  the 
bill ;  it  was  held  that  the  proof  in  reply  was  merely  confirmatory  and 
ought  not  to  have  been  received.  It  is  observable  on  the  report  of 
this  case  that  neither  the  evidence  in  defence  nor  in  reply  seems  to  have 
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been  pertinent  to  the  iefaue  :  bat  anotber  report  (17  L.  J.,  Q.  B.  194)  shows 
that  iraud  and  want  of  consideration  by  the  plainti£f  were  also  in  issue  on 
the  record.  In  Wright  v.  WUcox.  9  C.  B.  650 ;  19  L.  J.,  C.  R  333,  it  waa 
held  that  the  plaintiff  micht  and  (ut  semhU)  ought  to,  be  allowed  to  ex- 
plain by  evidence  a  fact,  which  appears  for  the  first  time  on  the  defendant's 
evidence ;  and  that  the  judge  nas  a  discretion  in  admitting  evidence  in 
reply.  And  where  the  jud^e  allowed  the  plaintiff  to  put  in  additional 
proof  of  title  at  the  close  ot  the  case,  and  when  he  was  about  to  sum  up, 
the  court  above  refused  to  interfei'e  with  his  discretion.  Doe  d.  NicoU  v. 
Bower,  16  Q.  B.  805. 

Where  a  party  tenders  documentary  evidence  primd  facie  admissible,  the 
other  party  will  not,  except  imder  the  rule  mentioned  oelow,  be  allowed  to 
interpose  with  evidence  Tor  the  purpose  of  excluding  it.  Thus,  where 
plaintiff  tendered  an  examination  of  defendant  taken  before  bankruptcy 
commissioners,  the  defendant  was  not  permitted  to  call  witnesses  to  prove, 
before  the  examination  was  read,  that  it  was  incomplete,  and  therefore  in- 
admissible. Such  e\ddence,  if  not  obtained  by  cross-examination,  must  be 
S)8tponed  as  part  of  the  defendant's  case.  Jones  v.  Fort,  M.  &  M.  196. 
ut  evidence  to  disprove  possession  of  an  instrument,  of  which  secondaiy 
evidence  is  tendered  ;  Harvey  v.  Mitchell,  2  M.  &  Rob.  366  ;  or  to  show 
that  a  contract  about  which  the  witness  is  questioned  is  in  writing  ;  Cox  v. 
Couveless,  2  F.  &  F.  139,  Martin,  B. ;  may  be  given  immediately. 

It  seems  that  under  Rules,  1883,  O.  xxxL,  r.  15  (ante,  ]>.  13),  the 
opposite  party  may 'show  that  the  document  sought  to  oe  put  in  evidence 
was  referred  to  in  the  pleadings  or  affidavits  of  tne  party  seeking  to  put  it 
in,  and  was  not  produced  on  notice,  and  is  therefore  inadmissible,  unless 
the  non-production  be  excused  under  the  rule.  See  Quilter  y.  Heaily, 
23  Ch.  D.  42,  C.  A.,  explaining  Webster  v.  WhewaU,  15  Ch.  D  120. 

Where  the  judge  has  expressed  an  opinion  adverse  to  the  admissibility  in 
evidence  of  a  document,  the  counsel  seeking  to  put  it  in  must  formally 
tender  it  in  evidence  and  require  a  note  to  be  taken  of  the  tender,  and  if 
this  course  is  neglected  the  rejection  cannot  afterwards  be  relied  on.  Camp- 
hell  V.  Loader,  34  L.  J.,  Ex.  50. 

Both  parties  are  bound  by  the  view  taken  of  their  respective  cases,  and 
the  mode  of  conducting  them,  by  their  counsel  at  the  trial ;  and  they  cannot 
move  for  a  new  trial  upon  grounds  omitted  to  be  uiged  at  Nisi  Prius.  See 
Doe  d.  Gord  v.  Neede,  2  M.  &  W.  129  ;  Henn  v.  Ne£,  3  DowL  163  ;  ShoriY, 
Kallowayy  11  Ad.  &  E.  28 ;  Hador  v.  Carpenter,  3  C.  B.,  N.  S.  172.  And 
where  counsel  offers  evidence  for  one  pmpose  which  the  judge  rejects,  he 
will  not,  after  the  trial,  be  permitted  to  rely  upon  it  as  admissible  for 
another  purpose.  R.  v.  Grant,  5  B.  &  Ad.  1081.  Nor  can  he  complain  of 
misdirection  upon  a  point  which  he  has,  in  effect,  waived  at  Nisi  Prius. 
Robinson  v.  Cock,  6  Taunt.  336.  And,  misstatements  of  facts  by  the  judge 
should  be  adverted  to  by  counsel  at  the  time,  though  counsel  need  not 
object  to  the  law  as  laid  down  by  him.  Payne  v.  Ibbotson,  27  L.  J.,  Ex. 
341 .  And,  where  evidence  has  been  admitted,  without  objection,  as  relevant 
to  the  issue,  it  cannot  be  objected  to  as  inapplicable  after  the  judge  has  be^un 
to  sum  up.  Abbott  v.  Parsons,  7  Bing.  563.  Wliere  the  judge  has,  in 
the  opinion  of  counsel,  omitted  to  submit  some  material  point  or  view 
of  the  case  to  the  jury,  be  ought,  it  seems,  to  be  reminded  of  it  Magor 
V.  Ghadwick,  11  Ad.  &  E.  584,  685  ;  Wedge  v.  Berkeley,  6  Ad.  &  K  663. 
But  counsel  will  not,  it  is  apprehended,  be  taken  to  have  acquiesced  in  the 
summing  up  of  the  judge  in  point  of  law,  merely  because  he  has  not  inter- 
posed at  the  time.  See  ^w^  v.  Gt  W,  Ry,  Co,,  14  C.  B.  637  ;  23  L.  J., 
O.  P.  153,  per  Cresswell,  J.  Where  the  point  relied  upon  by  counsel  has  been 
•distinctly  brought  under  the  notice  of  the  judge  in  the  course  of  the  cause 
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it  would  be  Tery  inconyenient  to  require  that  counael  should  again  advert 
to  it,  by  way  of  protest,  while  the  judge  is  chaiging  the  juiy. 

A  piuty  appearing  in  person  must  examine  the  witnesses  as  well  as  addrens 
the  jury,  akuttlewcrth  v.  NickoUon,  1  M.  &  Bob.  254.  The  party  in  person 
may  conduct  his  own  cause,  examine  witnesses,  and  give  evidence  in  his  own 
favour.  GotibeU  v.  Hudscnij  1  B.  &  B.  11 ;  22  L.  J.,  Q.  B.  11.  But  his  wife 
cannot  claim  to  conduct  it  in  his-absence.  S.  C.  15  Q.  B.  988.  A  barrister 
has  no  privilege  to  be  heard  both  personally  and  by  his  counsel  in  his  own 
cause.  Newton  v.  Chapliny  10  C.  B.  356  ;  19  L.  J.,  C.  P.  374 ;  New  Bruns- 
wick d:  Canada  By.  d:  Land  Co,  v.  Conybeare,  9  H.  L.  C.  711 ;  31  L. 
J.,  Ch.  297. 

The  leading  counsel  has  a  right,  in  his  discretion,  to  interpose  and  take 
the  examination  of  a  witness  out  of  the  hands  of  his  junior  ;  out  after  one 
counsel  has  brought  the  examination  to  a  close,  a  question  cannot  regularly 
be  put  to  the  witness  by  another  counsel  on  the  same  side.  Doe  v.  Boe^ 
2  Cfamp.  280. 

Counsel  for  the  defendant,  in  addressing  the  jury,  has  no  right  to  ask  them 
whether  they  are  satisfied  that  defendant  is  entitled  to  a  veroict  as  the  case 
stands,  without  calling  witnesses.  Moriarty  v.  Brooks,  6.  C.  &  P.  684,  per 
Ld.  Lyndhurst,  C.  B. 

A  judge  at  Nisi  Prius  is  not  bound,  at  the  request  of  counsel,  to  put  in- 
sulated questions  to  the  jury  not  distinctly  raisea  by  the  issue  on  the  record, 
although  the  verdict  may  turn  upon  them ;  nor  is  the  jury  bound  to  answer 
them ;  but  with  the  consent  of  parties,  and  where  the  question  is  simnle  and 
decisive,  a  judge  may  in  his  discretion  put  it  to  the  jury  ;  per  Cur,  in  tValton 
v.  Pottery  3  M.  &  Qr.  411,  433,  444 ;  and  it  may  be  proper  to  do  so  ;  as  where 
it  is  desirable  to  know  on  which  of  several  grounds  the  verdict  is  given.  lb. 
433.  Where  distinct  and  divisible  wrongs,  ex.  gr.  several  imprisonmentH 
under  different  warrants  are  complained  of,  the  jury  may  be  directed  to 
make  a  separate  assessment  of  damages  ;  and  this  is  desirable  where  the 
legality  ofeach  warrant  stands  on  a  different  footing.  Eggington  v.  Mayor 
of  Lichfieldy  5  E..&  B.  100 ;  24  L.  J.,  Q.  B.  360. 

Trial  of  several  causes  together.]  Where  there  are  several  different  actions 
all  depending  on  the  same  point- €.^.  whether  defendant  was  giulty  of 
neglicence  whereby  each  of  the  several  plaintiffs  was  injured — all  the  causes 
may,  by  consent,  be  tried  together  by  the  same  jury  ;  but  senib.  they  must 
be  sworn  in  each  of  the  causes.  Pike  v.  Polytechnic  Institutiony  1  F. 
&  F.  712. 

Trial  of  several  issues  separately.']  By  Rules  1883,  O.  xviii.  r.  1,  a  judge 
may  order  the  separate  trial  of  causes  of  action,  united  in  the  same  action, 
if  they  cannot  be  conveniently  tried  together.  See  Frean  v.  WatUyy 
4  F.  &  F.  1038. 

Power  to  refer.]  Qenerallv,  the  counsel  and  attorneys  in  a  cause  were  at 
common  law  presumed  to  have  power  to  consent  to  refer  the  cause  at 
Nisi  Prius,  and  tlie  court  would  not  set  aside  an  award  made  under  such 
order ;  FUrtier  v.  DeJhery  3  Taunt.  486 ;  Faviell  v.  E.  Counties  By.  Co.y  2 
Exch.  344  ;  but  enforced  it,  though  the  client  repudiated  the  reference  and 
did  not  attend.  Smith  v.  Troup,  7  C.  B.  757.  But  semb.  as  between  the 
attorney  and  his  client,  the  former  might  be  liable  if  he  referred  improperly, 
or  against  the  will  of  the  latter ;  and  it  was  certainly  inexpedient  to  refer 
at  Nisi  Prius  without  the  consent  of  parties.  And,  where  a  party  was  an 
infant,  Biddell  v.  Dowse,  6  B.  &  C.  255  ;  or  a  lunatic,  Oumminq  v.  Ince,  11 
Q.  B.  112;  there  was  no  adequate  authority  to  refer,  so  as  to  bind  that  party. 
Now  see  J.  Act,  1873,  s.  25  (11^  pi>st,  p.  282,  and  cases  cited  posty  p.  262. 
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By  the  C.  L.  P.  Act,  1854,  8.  3,  a  judge  may,  when  the  matters  in  dispute 
are  wholly  or  in  part  matters  of  mere  account,  refer  the  matter  wholly  or  in 
part  to  an  arbitrator  appointed  by  the  varties,  or  an  officer  of  the  court,  upon 
such  terms  as  to  costs,  or  otherwise,  as  ne  shall  think  reasonable.  This  power 
is  still  in  force,  and  is  not  a£Eected  by  Rules,  1883,  O.  xxxvi  (see  r.  10),  nor 
by  the  further  powers  giyen  by  the  J.  Acts  to  order  inquiries  and  trials 
before  referees,  as  to  which  vide  infra ;  Cruikshank  v.  Ftoating  Swimming 
Baths  Co,,  1  C.  P.  D.  260 ;  Lloyd  v.  Lewis,  2  Ex.  D.  7,  C.  A.  ;  and  as  anv 
judge  or  commissioner  sitting  at  Nisi  Prius  constitutes  a  court  of  the  High 
Court  (J.  Act,  1873,  ss.  29,  30),  the  objection  that  the  power  could  not  be 
exercised  at  Nisi  Prius  (see  Robson  v.  Lees,  6  H.  &  N.  258 ;  30  L.  J.,  £x. 
235  ;  Morgaii  v.  Ainslie,  28  L.  T.,  N.  S.  120,  H.  T.,  1873,  B.  C.)  no  longer 
applies.  It  has  been  recently  decided  that  under  this  provision,  impart  only 
of  the  matter  in  dispute  is  matter  of  account,  that  peat  alone  can  be  com- 
pulsorily  referred.  Clow  v.  Harper,  3  Ex.  D.  198,  C.  A.  But  the  practice 
was  previously  the  other  way.  See  Brown  v.  Emerson,  17  C.  B.  361;  25  L.  J., 
C.  P.  104  ;  see  also  Ward  v.  PUley,  6  Q.  B.  D.  427,  429,  per  Bramwell,  L.J. 
Sect.  6  gives  similar  power  to  a  judge  trying  an  action  alone  to  refer  matters 
of  accoimt,  and  to  proceed  to  try,  and  dispose  of,  the  other  matters  in  ques- 
tion as  if  no  reference  had  been  made. 

By  the  J.  Act,  1873,  s.  56,  subject  to  any  rules  of  court  and  the  right 
existing  to  have  particular  cases  tried  by  jury,  <«  any  mustion  arising  in  any 
cause  or  maiter  "  before  the  court  may  be  referred  by  tne  judge  before  whom 
the  matter  "  may  be  pending, /or  inquiry  and  report,  to  any  official  or  special 
referee.''  By  sect  57,  in  any  cause  or  matter  before  the  "  court  in  which  all 
parties  interested  who  are  under  no  disability  consent  thereto,  and  also  with- 
out such  consent  in  any  such  cause  or  maiter  requiring  any  prolonged  exami- 
nation of  documents  or  accounts,  or  any  scientific  or  local  investigation  v^ich 
cannot,  in  the  opinion  of  the  court  or  a  judge,  conveniently  he  made  before  a 
jury  or  conducted  by  the  court  through  its  other  ordinary  officers,  the  court  or  a 
judge  may  at  any  time,  on  such  terms  as  may  be  thought  proi)er,  order  any 
qtiestion  or  issue  of  fact,  or  am,y  question  of  a/xount  arising  therein,  to  be  tried 
either  before  an  official  refei-ee,"  "  or  before  a  special  referee  to  be  agreed 
on  between  the  parties ;  and  any  such  special  referee  so  agreed  on  shall  nave 
the  same  powers  and  duties  and  proceed  in  the  same  manner  as  an  official 
referee.  All  such  trials  before  referees  shall  be  conducted  in  such  manner 
as  may  be  prescribed  by  rules  of  court,  and,  subject  thereto,  in  such  manner 
as  the  court  or  judge  ordering  the  same  shall  direct."  By  Rules,  1883,  0. 
xxx\'i  rr.  46,  47,  official  referees  take  references  in  rotation,  unless  (r.  47X 
the  court  or  a  judge  direct  a  reference  to  a  particular  official  referee.  As  to 
procedure  on  trial  under  this  Act  before  a  referee,  vide  post,  p.  261. 

By  Rules,  1883,  O.  xxxiii.  r.  2,  *'  the  court  or  a  judge  may,  at  anjr  stage 
of  the  proceedings  in  a  cause  or  matter,  direct  any  necessary  inquiries  or 
accounts  to  be  made  or  taken,  notwithstanding  that  it  may  a]ppear  that 
there  is  some  special  or  further  relief  sought  for,  or  some  special  issue  to  be 
tried,  as  to  which  it  may  be  proper  that  uie  cause  or  matter  should  proceed 
in  the  ordinary  manner." 

B^r  J.  Act,  1873,  s.  66,  a  judge  may  order  any  accounts  to  be  taken  or 
inquiries  made  in  the  office  of  a  district  registrar  for  report  to  the  court 

The  distinction  formerly  existing  between  a  reference  under  the  C.  L.  P. 
1854,  and  the  J.  Act,  was  that  in  the  former  case  the  arbitrator  was  constituted 
the  sole  judge  of  law  and  fact,  and  his  award  was  final;  under  the  J.  Act, 
however,  the  report  of  the  referee  is  made  equivalent  only  to  the  verdict  of  a 
iunr ;  all  questions  of  law  are  therefore  left  open  to  either  party  to  be  taken 
Wore  the  court.  See  Cruikshank  v.  Floating  Swimming  Baths  6o,,  and  Lloyd 
y.  Lewis,  supra. 
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This  distinction  is  now  modified  by  Rules,  1883,  0.  lix.  r.  3,  which  pro- 
vide that  "  where  a  compulsory  reference  to  arbitration  has  been  ordered, 
any  party  to  such  reference  may  appeal  from  the  award  or  certificate  of  the 
arbitrator  or  referee  upon  any  question  of  law  ;  and  on  the  application  of 
any  party  the  court  may  set  aside  the  award  on  any  ground  on  which  the 
court  might  set  aside  the  verdict  of  a  jury.  Such  appeal  shall  be  to  a 
divisional  court  who  shall  have  power  to  set  aside  the  award  or  certificate, 
or  to  remit  all  or  any  part  of  the  matter  in  dispute  to  the  arbitrator  or  referee, 
or  to  make  any  order  with  respect  to  the  award  or  certificate  or  all  or  any 
of  the  matters  in  dispute  that  may  be  just." 

The  effect  of  J.  Act,  1873,  ss.  56,  57,  ante^  p.  260,  was  much  considered  in 
Longman  v.  Eastf  PovUifex  v.  Severn^  and  Mellin  v.  MonicOy  3  C.  P.  D.  142, 
C.  A.  Those  sections  do  not  give  the  court  power  to  refer  the  whole  cause 
of  action  to  a  referee.  S.  CC.  But,  where  in  an  action  any  of  the  issues  are 
proper  to  be  sent  to  be  tried  by  an  official  referee,  as  involving  matters  of 
account,  all  the  issues  in  the  action  may  be  sent  for  trial  by  him.  Ward 
v.  Pilky,  5  Q.  B.  D.  427,  C.  A. ;  Hoch  v.  Boor,  49  L.  J.,  Q.  B.  665,  C.  A.  See 
further  as  to  the  construction  of  sect  57,  Ormerod  v.  Todmorden  MiU  Co.^ 
8  Q.  B.  D.  674,  677,  per  Brett,  L.  J.  The  judge  may,  under  sects.  56,  57, 
refer  any  scientific  question  in  issue  to  an  expert  agreed  on  by  the  parties, 
for  experiment  and  report  to  him.  Badische  Anilin^  dbCy  Fabrik  v.  Levinstein, 
24  Ch.  D.  156. 

Trial  before  a  referee,]  The  J.  Act,  1873,  s.  57,  ante,  p.  260,  enables  a 
judge  to  order  any  question  of  fact  or  of  account  to  be  tried  and  heard 
before  an  official  or  special  referee,  or  (sect.  56)  to  remit  any  matter  to  such 
referee  for  inquiry  and  report  By  sect  58,  "  in  all  cases  of  any  reference 
to  or  trial  bv  referees  under  this  Act,  the  referees  shall  be  deemed  to  be 
officers  of  the  coiui;,  and  shall  have  such  authority  for  the  purpose  of 
such  reference  or  trial  as  shall  be  prescribed  by  rules  of  court  or  (subject 
to  such  rules)  by  the  court  or  judge  ordering  such  reference  or  trial; 
and  the  report  of  any  referee  upon  any  question  of  fact  on  any  such  trial 
shall  (unless  set  aside  by  the  court)  be  equivalent  to  the  verdict  of  a  jury.'* 
Sect  59  gives  the  court  the  same  power  over  referees  and  their  reports 
that  the  court  had  over  arbitrators  and  their  awards  under  the  C.  L.  P. 
Act,  1854. 

The  rules  in  relation  to  such  reference  are  as  follows :  By  0.  xxxvi.,  r.  48, 
^'  where  any  cause  or  matter,  or  any  question  in  any  cause  or  matter,  is 
referred  to  a  referee,  he  may,  subject  to  the  order  of  the  court  or  a  jud^e, 
hold  the  trial  at  or  adjourn  it  to  any  place  which  he  may  deem  most  con- 
venient, and  have  any  inspection  or  view,  either  by  himself  or  with  his 
assessors  (if  any),  which  he  may  deem  expedient  for  the  better  disposal  of 
the  controversy  before  him.  He  shall,  unless  otherwise  directed  by  the 
court  or  a  judge,  proceed  with  the  trial  de  die  in  diem,  in  a  similar  manner 
as  in  actions  tried  with  a  jury.''  R.  49  :  "  Subject  to  any  order  to  be  made 
by  the  court  or  jud&e  ordering  the  same,  evidence  shall  be  taken  at  any  trial, 
before  a  referee,  ana  the  attendance  of  witnesses  may  be  enforced  by  sub 
pcena;  and  every  such  trial  shall  be  conducted  in  the  same  manner,  as  nearly 
as  circumstances  will  admit,  as  trials  are  conducted  before  a  judge."  R.  50  : 
*^  Subject  to  any  such  order  as  last  aforesaid,  the  referee  shall  have  the  same 
authority  with  respect  to  discovery  and  production  of  docvments,  and  in  the 
conduct  of  any  reference  or  trial,  and  the  same  power  to  direct  that  juda^ 
meni  be  entered  for  any  or  either  party,  as  a  judge  of  the  High  Court,"  (t, 
51)  except  the  power  to  commit  or  enforce  any  order.  R  52 :  '*  The  referee 
may,  before  the  conclusion  of  any  trial  before  him,  or  by  his  report  under 
the  reference  made  to  him,  submit  any  question  arising  therein  for  the  ded- 
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Bionof  the  court,  or  state  any  facts  speciaDy,  with  power  to  the  court  to  diaw 
inferences  therefrom,  and  in  any  such  case  the  oraer  to  be  made  on  such  sub- 
mission or  statement  shall  be  entered  as  the  court  may  direct ;  and  the  court 
shall  have  power  to  require  any  explanation  or  reasons  from  the  referee,  and 
to  remit  the  cause  or  matter,  or  any  part  thereof,  for  re-trial  or  further  con- 
sideration to  the  same  or  any  other  referee ;  or,  the  court  may  decide  the 
question  referred  to  any  referee  on  the  evidence  taken  before  him,  either 
with  or  without  additional  evidence  as  the  court  may  direct."  A  referee  has 
power  to  fix  a  peremptory  appointment  for  the  hearing.  Wendock  v.  R.  Dee 
Co.,  49  L.  T.  617,  MS.  1883.  C.A.  The  power  to  direct  judgment  to  be 
entered  is  new.     See  Pofntifex  v.  Severn,  3  C.  P.  D.  142. 

Power  to  conwromise.'j  At  common  law  the  parties  were  bound  by  the 
"  conduct ''  of  tne  suit  lu  court  by  their  coimsei  or  attorney :  thus,  in  an 
action  of  trespass  counsel  might,  m  the  absence  of  the  parties,  consent  to 
the  amount  of  damages,  per  rollock,  C.  B.,  Thomas  v.  Harris,  27  L.  J.,  Ex. 
353 ;  or  to  the  withdrawal  of  a  juror ;  Strauss  v.  Francis,  L.  R.,  1  Q.  B.  379. 
So,  where  the  party  was  present  and  did  not  dissent  from  a  compromise,  lie 
was  bound  thereby.  Chambers  v.  Mason,  5  C.  B.,  N.  S.  59 ;  28  L.  J.,  C.  P. 
10 ;  Rumjicy  v.  King,  33  L.  T.,  N.  S.  728,  Q.  B.,  H.  S.,  1876.  And  generally, 
an  attorney  acting  honAfide,  reasonably,  and  skilfully,  and  not  having  express 
instructions  not  to  compromise,  was  justified  in  doing  so.  Per  Campbell, 
C.  J.,  Fray  v.  VouXes,  1  E.  &  E.  839 ;  28  L.  J.,  Q.  B.  232 ;  Chrwn  v.  Parrott^ 
14  C.  B.,  N.  S.  74 ;  32  L.  J.,  C.  P.  197 ;  Prestwich  v.  Foley,  18  C.  B.,  N.  S.  806 ; 
34  L.  J.,  C.  P.  189.  Where  the  plauitiffs  attorney,  in  an  action  to  recover 
the  price  of  a  piano,  agreed  to  settle  the  action  by  the  return  of  the  piano 
and  payment  of  costs,  the  court  upheld  the  compromise.  S.  C.  The  power 
of  counsel  or  attorney  to  compromise  was  much  discussed  on  rules  for 
attachment  in  the  case  of  Swinfen  v.  Smnfen,  18  C.  B.  485 ;  25  L.  J.,  C.  P.  303  ; 
1  C.  B.,  N.  S.  364 ;  26  L.  J.,  0.  P.  97.  In  S.  C.  in  Equity,  it  was  held  that 
neither  counsel  nor  attorney  could  compromise  the  suit  at  Nisi  Prius ;  24 
Beav.  549  ;  2  De  G.  &  J.  381 ;  27  L.  J.,  Ch.  35,  491 ;  thouch  the  L.  J  J.  in 
so  deciding  declined  to  lay  down  any  general  principle  on  tne  subject.  See 
also  Oreen  v.  Crockett,  34  L.  J.,  Ch.  606.  And  it  seems  that  in  equity, 
where  a  party  has  inadvertently  consented  to  an  order,  he  may  withdraw 
his  consent  before  the  order  is  drawn  up.  HoU  v.  Jesse,  3  Ch.  D.  177.  And 
now  see  J.  Act,  1873,  s.  25  (11),  post,  p.  282. 

As  to  what  liability  a  counsel  or  solicitor  incurs  to  his  client  by  settling 
an  action  contrary  to  the  client's  wishes,  see  Swinfen  v.  Chelmsford,  Ld,, 
5  H.  &  N.  890;  29  L.  J.,  Ex.  382;  Fray  v.  Voides,  and  Chotmi  v.  Parrott, . 
supra. 

Who  is  to  hegin.]  It  is  often  a  subject  of  inquiry  whether  the  plaintiff 
or  the  defendfoit  is  to  open  the  facts  and  evidence  to  the  jury.  This  may 
be  an  advantage,  and  is  then  claimed  as  a  right;  as  wnere  evidence  is 
anticipated  on  the  opposite  side  which  will  give  a  right  to  reply  generally 
on  the  whole  case;  or  it  may  be  a  burden;  as  where  a  party  relies  on 
the  witnesses  df  his  opponent,  or  on  the  difficulty  of  the  proofs  incumbent 
on  him. 

The  risht  or  obligation  to  begin,  generally  depends  on  the  nature  of  the 
issue,  and  also  on  the  rules  respecting  the  onus  probandi  at  the  commence- 
ment of  the  trial  (see  ante,  pp.  89,  et  seq.\ ;  and  the  test  has  been  said  to 
be,  not  on  which  side  the  affirmative  lies,  but  which  side  will  be  entitled  to 
a  verdict  if  no  evidence  be  given,  Leete  v.  Gresham  Insurance  Co,,  15  Jurist, 
1161,  Ex.  M.  T.  1851.  Thus,  where  the  plaintiff  declared  for  unworkmanlike 
execution  of  a  contract,  and  defendant  pleaded  that  it  was  executed  in  a 


W7io  is  to  Begin.  263 

workmanlike  way,  and  thereupon  issue  was  joined,  it  was  held  that  plaintiff 
was  to  be^n ;  for  it  was  not  to  be  assumed  that  the  work  was  bad.  Per 
Alderson,  R,  Amos  v.  Hughes,  1  M.  &  Bob.  464.  This  test,  however,  is 
only  another  way  of  stating  the  common  rule  that  he,  on  whom  the  burden 
of  proof  lies,  must  begin :  for  this  must  be  ascertained  before  it  can  be 
determined  which  side  is  entitled  to  the  verdict.  As  a  general  rule  the 
proof  lies  on  him  who  affirms,  except  in  cases  where  the  presumption  of  law 
or  fjEict  is  in  favour  of  the  affirmative.  It  must,  however,  be  borne  in  mind 
that  regard  must  be  had  to  the  effect  and  substance  of  the  issue  and  not  to 
its  grammatical  form.  Soward  v.  LeggcUt,  7  C.  &  P.  615,  per  Ld.  Abinger ; 
Amos  V.  Hughes,  supra. 

It  will  be  seen,  by  a  careful  comparison  of  the  cases  collected  below^  that 
the  most  general  criterion  that  can  be  given  as  to  the  right  to  begm  is, 
that  *'  he  begins  who  in  the  absence  of  proof  on  either  side  would  substantially 
fail  in  the  action.'*  This  includes  those  actions  for  unliquidated  damages 
noticed  below,  in  which  the  plaintiff  must  give  some  evidence  in  order  to 
get  substantial  damages,  although  he  would,  if  no  evidence  were  given 
on  either  side,  1>e  entitled  to  a  verdict  for  a  nominal  amount,  for  such  a 
verdict  would  be  a  substantial  failure.  See  45  L.  T.,  pp.  196,  219,  on  The 
Bight  to  he^n. 

Where,  in  an  action  by  indorser  against  acceptor,  defendant  pleaded 
that  the  bill  was  for  the  drawer's  accommodation,  and  that  plaintiff  did 
not  give  any  consideration  to  the  drawer,  to  which  plaintiff  replied  that  it 
was  indorsed  to  him  by  the  drawer  for  a  good  consideration :  held,  that 
as  a  consideration  is  presumed,  the  defendant  must  begin  by  proving  the 
want  of  it,  or  some  suspicious  circumstances  to  throw  the  proof  on  the 
plaintiff.  Mills  v.  Barbery  1  M.  &  W.  425 ;  Accord.  Lems  v.  Parker,  4  Ad. 
3c  E.  838.  In  a  declaration  on  a  policy  on  a  life,  the  plaintiff  aven'ed  that 
the  deceased  had  led  a  temperate  life,  which  was  denied  by  the  plea; 
held  that  the  onus  probandi,  and  therefore  the  right  to  be^in,  was  with  the 
plaintiff,  as  he  was  bound  to  give  some  evidence  tnat  the  lile  was  insurable  ; 
though  it  was  contended  that  intemperance  was  not  to  be  presumed. 
Huchman  v.  Femie.  3  M.  &  W.  605 ;  Accord.  Bawlins  v.  Desborough,  2  M. 
&  Bob.  70.  And  tne  same  point  was  ruled  in  two  other  cases  in  which 
the  issue  raised  on  the  plea  was  respecting  the  health  of  the  insured ; 
Geech  v.  Inaall,  14  M.  &  W.  95 ;  Ashby  v.  Bates,  15  M.  &  W.  589 ;  although 
the  plea,  alleging  a  specific  complaint,  ended  with  a  verification  in  the  last 
case.  Where  an  issue  on  the  sanity  of  a  person  was  directed  by  chancery, 
the  court  presumed  that  the  person  ordered  to  be  plaintiff  was  to  begin. 
Frank  v.  Frank,  2  M.  &  Bob.  314. 

So,  in  general,  if  the  affirmative  of  the  issue  lies  on  the  defendant,  and  the 
plaintiff  does  iiot  seek  to  recover  unascertained  damages  within  the  rule  on 
that  subject  presently  nol^iced,  the  defendant's  counsel  begins  (after  the 
pleadings  have  been  opened  by  the  plaintiff),  and  has  the  general  reply. 
Cotton  V.  James,  M.  &  M.  275 ;  Jackson  v.  Hesketh,  2  Stark.  518.  So,  where 
lib.  ten.  was  pleaded,  and  no  general  issue.  Pearson  v.  Coles,  1  M.  &  Bob. 
206.  So,  where  the  defendant,  a  constable,  being  sued  in  trespass  pleaded 
a  justification  without  the  genend  issue,  it  was  held  that  nis  counsel, 
admitting  a  demand  of  a  copy  and  perusal  of  the  warrant  (24  Geo.  2,  c.  44) 
and  the  damages  claimed,  was  entitled  to  b^;in.  Burrell  v.  Nicholson, 
Id.  305.  To  trespass  q.  c.  /.  the  dd^endant  pleaded  a  right  to  a  watercourse 
and  entr^r  to  remove  obstructions,  the  plamtiff  traversed  the  right :  held, 
that  the  judge  might  properly  allow  the  defendant  to  begin,  unless  the 
plaintiff  imdertook  to  prove  substantial  damage.  Chapman  v.  Bawson, 
8  Q.  B.  673.  So,  where  a  defendant  in  replevin  pleads  property  in  a 
third  person,  A.,  and  not  in  the  plaintiff,  to  which  the  phdntiff  replies 
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that  the  property  Ib  not  in  A.  bat  in  the  plaintiff,  the  defendant  is  entitled 
to  begin.  (MsUme  v.  Hiscolbs,  1  M.  &  Rob.  301.  And  where,  to  an  action 
of  covenant  for  repayment  of  money,  the  defendant  pleaded  that  the  deed 
was  given  to  secure  money  lost  by  gambling,  it  wa8  ruled  that  the  defen- 
dant was  entitled  to  begin.    HiU  v.  Fox,  1  F.  &  F.  136. 

Bat,  where  by  order  of  court  the  defendant  is  under  an  obligation  to  admit 
the  plaintiff's  case,  this  does  not  necessarily  deprive  the  plaintiff  of  his  right 
to  begin.  TJiwaites  v.  Sainsbury,  5  C.  &  P.  69.  Nor,  does  the  admission  Dy 
the  defendant's  counsel  of  all  the  facts,  the  proof  of  which  are  on  the 
plaintiff,  give  the  defendant  the  right  to  begm,  where  the  admission  of 
these  facts  might  have  been  made  in  pleading.  Pontifex  v.  JoUy,  9  C.  &  P. 
202;  Price  v.  Seaward,  Car.  &  M.  23. 

In  many  cases  where  damages  and  not  the  decision  of  a  mere  right,  have 
been  the  object  of  an  action,  defendants  used  so  to  plead  as  to  take  an 
affirmative  issue  on  themselves,  and  thereby  attempt  to  exclude  the 
plaintiff's  right  to  a  ^neral  reply.  The  judges,  however,  came  to  a 
resolution  that  *^  In  actions  for  libel,  slander,  and  injuries  to  the  person, 
"  the  plaintiff  shall  b^n,  although  the  affirmative  issue  is  on  the  defendant" 
Mercer  v.  WTiall,  per  Ld.  Denman,  C.  J.,  5  Q.  B.  447,  462.  The  resolution, 
however,  is  not  to  be  taken  as  confined  to  those  actions,  or  introducing  a 
new  practice,  but  as  a  declaratory  of  a  principle  applicable  to  other  actions. 
See  lb,  456,  463.  The  general  rule,  therefore,  as  laid  down  in  this  case, 
is,  that  wherever  the  record  shows  that  something,  even  damages  only,  is 
to  be  proved  by  theplaintiff,  he  ought  to  begin,  whether  the  action  oe  in 
contract  or  tort  Where  the  damages  are  of  ascertaiiied  amaunty  or  mugt  he 
nominal,  then  it  seems  that  the  defendant  may  begin,  if  the  pleading  will 
admit  of  it  See  Ih.  455,  465.  See  further  as  to  this  resolution  Ckmnam 
V.  Farmer^  infra,  and  cases  cited  in  Mercer  v.  Whall,  supra.  Thus,  in 
covenant  for  dismissing  a  clerk,  the  defendant  pleaded  nusconduct,  and 
plaintiff  replied  de  injurid,  &c. ;  held  that  plaintiff  ought  to  begin.  S.  C. 
So,  in  an  action  on  a  promissory  note  to  which  defendant  pleads,  inter  alioj 
payment  into  court,  and  issue  is  Joined  as  to  damages  tutra,  the  plaintiff 
18  to  begin,  though  other  issues  lie  on  the  defendant  Booth  v.  MiUns^ 
15  M.  &  W.  669.  On  a  note  bv  the  defendant,  to  which  she  pleads 
coverture  when  she  made  it,  on  wnich  issue  is  joined,  the  defendant  is  to 
begin,  although  the  plaintiff  seeks  to  recover  interest,  not  mentioned  on  the 
note.  Gannam  v.  Farmer^  3  Exch.  698.  In  replevin,  and  avowry  for  rent, 
plaintiff  pleaded  discontinuance  of  receipt  for  20  vears,  and  no  distress 
within  20  years  after  the  right  accrued :  replication,  distress  within  20  years 
and  issue :  held  that  plaintiff  should  begin,  because  he  must  show  when 
the  distress  was  made.  Collier  v.  Clark,  5  Q.  B.  467.  In  trespass  q,  cf.^ 
where  the  defendant  pleaded  a  custom  to  divert  water,  which  was  traversed 
by  the  plaintiff,  the  aefendant  was  allowed  to  begin ;  though  the  plaintiff's 
counsel  asserted  his  intention  of  asking  for  heavy  damages.  Bcutard 
V.  Smithj  2  M.  &  Rob.  129;  and  per  Tindal,  C.  J.,  "The  plaintiff  might 
have  traversed  the  custom  and  new  assigned  excess,  and  then  would  have 
had  a  right  to  bqgin."  IWrf.  132.  Under  Rules  1883,  O.  xxiiL,  r.  6, 
the  plaintiff  instead  of  new  assi^ing  would  amend  his  statement  of  claim 
or  reply  speciaUy.  In  a  similar  action  the  defendant  was  also  held 
entitled  to  begin,  as  the  plaintiff's  counsel  would  not  ^edge  himself  to 
go  in  for  substantial  damage.  Chapman  v.  Batoson,  8  Q.  B.  6/3.  In  Cann 
Y.  Facey,  cor.  Gumey,  B.,  Exeter  Sum.  Ass.  1835,  in  an  action  of  trespass 
for  shooting  a  dog,  where  a  defendant  justified  to  prevent  it  from  trespassmg, 
the  plaintiff  was  held  entitled  to  begin,  though  the  defendant  offered  to 
admit  the  value  of  the  dog ;  for  per  Cur,^  "  the  plaintiff  may  have  damages 
beyond  that  amount;"  and  a  similar  ruling  by  Ld.  Tenterden  was  cited. 
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Accord,  in  a  case  of  justification  for  shooting  a  mad  dog ;  Shapland  v.  Cockram, 
Exeter  Sam.  Asa.  1844,  per  Patteson,  J.,  after  consulting  Wightman,  J. 
So,  in  Mills  v.  Stephejis^  Exeter  Spring  Ass.  1838,  Bosan(|uet,  J.,  held  that 
plaintiff  had  a  right  to  begin  in  a  case  of  trespass  for  breaking  into  his  house, 
where  the  issue  was  on  a  plea  of  leave  and  licence. 

Under  Rules,  1883,  0.  xxi,  r.  4,  '*  no  denial  or  defence  shall  be  necessary 
as  to  damages  claimed,  or  their  amount,  but  they  shall  be  deemed  to  be  put 
in  issue  in  all  cases  unless  expressly  admitted."  See  also  O.  xix.,  r.  17,  ajite^ 
p.  72.  But  where  the  damages  sought  to  be  recovered  are  unliquidated, 
yet  if  the  defendant  admit  at  tiie  trial  the  amount  claimed  in  the 
plaintiff's  particulars,  he  will  be  entitled  to  begin  provided  the  material 
allegations  in  the  defence  are  aitirmative  only.  Lacon  v.  HigginSy  3  Stark. 
178 ;  Morris  v.  Lotan,  1  M.  &  Rob.  233 ;  Bonfidd  v.  Smithy  2  M.  &  Rob. 
519 ;  S.  C.  3  C.  &  P.  463 ;  WoodgaJU  v.  PoUs,  2  Car.  &  K.  268 ;  TiiidaU 
V.  Baskdt,  2  F.  &  F.  644,  and  1  Taylor,  Evid.,  §  365. 

Where  the  affirmative  of  any  one  material  issue  is  on  the  plaintiff,  and  he 
undertakes  to  give  evidence  upon  it,  he  has  a  right  to  begin  as  to  all ; 
Eawlins  v.  DeSxtrmtgh,  2  M.  &  Rob.  328 ;  Colliery,  Clarke^  5  Q.  B.  467  ;  and 
it  seems  that  judgment  b^  default  as  to  part  has  the  same  effect,  though  the 
defendant  pleads  affirmatively  as  to  the  residue  ;  see  IFood  v.  Pringle,  1  M. 
&  Rob.  277.  But  where,  to  an  action  on  a  bill  and  on  an  account  stated, 
defendant  pleaded  payment  to  the  first  and  non  assumpsit  to  the  second 
count,  it  was  held  that  the  plaintiff  had  no  right  to  begin  unless  his  counsel 
undertook  to  give  some  evidence  of  the  account  stated  besides  the  bill.  Smart 
V.  Rayner,  6  C.  &  P.  721 ;  Mills  v.  Oddy,  Id.  728  ;  overruling  Homan  v. 
Thompsoriy  Id.  717,  omn.  cor.  Parke,  B. ;  i'rith  v.  Mclntyrcy  7  C.  &  P.  44 ; 
OaJceley  v.  Ooddeen,  2  F.  &  F.  656 ;  S.  P.  ruled  by  Cresswell,  J.,  in  Lanyon 
y.  Davey,  Bodmin  Summer  Ass.  1842.  The  plaintiff  in  replevin  has  the 
same  right  as  in  other  actions,  though  both  parties  are  actors.  Curtis  v. 
Wlueler,  M.  &  M.  493. 

Who  is  to  begin  in  action  for  recovery  of  land.]  In  the  now  superseded 
action  of  ejectment  the  defendant  mi^ht  in  some  cases,  by  admitting  a 
title  in  the  plaintiff,  entitle  himself  to  begin,  and  the  same  principles  will 
apply  to  the  action  for  recovery  of  land  introduced  by  the  J.  Acts,  notwith- 
standing the  use  of  pleadings  therein.  Thus,  where  the  plaintiff  claims  as 
heir-at-Law,  and  defendant  as  devisee,  it  is  a  settled  rule  that  the  defendant, 
by  admitting  plaintiff's  pedigree  and  the  dyin^  seised,  may  entitle  himself 
to  begin  and  to  reply.  Ooodtitle  d.  Revett  v.  Braham,  4  T.  R.  497  ;  Ace. 
Fenn  v.  Johnson^  Aaam's  Eject.,  2nd  ed.  256,  and  Mercer  v.  JVhall,  5  Q.  B. 
464,  per  cur.  And  the  same  principle  applies  although  one  of  the  plaintiffs 
had,  since  the  death  of  the  testator,  become  assignee  of  an  outstanding  term 
in  pjEtrt  of  the  land  ;  for  ''  the  real  question  in  dispute  is  the  validity  of  the 
wiU."  Doe  d.  Smith  v.  Smart,  1  M.  &  Rob.  476,  per  Qumey,  B.,  after  con- 
ferring with  Patteson,  J.  For  the  same  reason,  where  theplaintiff  claimed 
as  heir  of  C.  and  as  devisee  and  heir  of  R.,  wlio  was  CC's  heir,  and  the 
defendant  claimed  as  devisee  of  C,  the  defendant's  counsel  was  permitted  to 
b^n  on  admitting  that  plaintiff  was  heir  uf  C.  and  of  R.,  and  entitled  to 
recover,  unless  defendant  proved  C.'s  wilL  Doe  d.  JVollaston  v.  Barnes,  Id. 
386,  cor.  Ld.  Denman,  C.J.  See  observations  on  this  case  in  Doe  d.  Batlur 
y,  Brayne,  5  C.  B.  655.  Where  the  plaintiff  claims  as  devisee  of  A.,  and  the 
defendant  as  devisee  under  a  subsequent  will  of  A.,  the  defendant  cannot, 
by  admitting  the  seisin  of  A.  and  the  mimd  facie  title  of  the  plaintiff, 
entitle  himself  to  begin.  S.  C,  overruling  Doe  d.  Corbett  v.  Corbett,  3 
Camp.  368. 

G^erally,  in  order  to  entitle  the  defendant  to  begin  by  admitting  the 
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plaintiffs  case,  he  most  admit  the  whoU  without  qualification.  Doe  d.  Pill 
v.  JVilson,  1  M.  &  Rob.  323.  Therefore,  where  the  plaintiff  claims  as  the 
heir  of  A.,  and  defendant  under  a  conveyance  by  A.  in  his  lifetime,  the 
latter  cannot  deprive  the  plaintiff  of  the  light  to  begin  by  onlv  admitting 
the  heirship  of  the  plaintiff  and  seisin  of  A.  unless  defeated  by  the  con- 
veyance ;  l)oe  d.  Tucker  v.  T't^ckeVy  M.  &  M.  536 ;  for  it  is  part  of  the 
plaintiff's  case  that  A.  died  seised.  So,  where  each  party  claimed  as  heir, 
and  defendant  admitted  that  plaintiff  was  entitled  as  heir  if  defendant  was 
not  legitimate  :  held,  that  he  could  not  by  so  doing  obtain  a  right  to  begin. 
Doe  d.  JFarren  v.  Bray,  Id.  166. 

Direction  of  judge  tu  to  who  is  to  begin,'}  An  erroneous  ruling  of  the  judge  as 
to  the  proper  party  to  begin  will  not,  as  a  xiiatter  of  course,  entitle  tne  party 
to  a  new  trial.  JBrandford  v.  Freeman,  6  Exch.  734 ;  BurreU  v.  Nicholson^ 
1  M.  &  Rob.  304 ;  Bird  v.  Higginsony  2  Ad.  &  E.  160.  But  a  clear  case  of 
error,  by  which  an  undue  advantage  may  have  been  given  to  the  successful 

ry,  or  injustice  done,  is  ground  of  new  triaL    Ashby  v.  Bates,  15  M.  & 
589 ;  Edwards  v.  Matth&m,  4  D.  &  L.  721  ;  and  one  waa  accordingly 
granted  in  Doe  d.  Bather  v.  Brayne,  ante,  p.  265. 

Right  to  reply,]  In  general,  the  party  who  begins  has  a  right  to  the 
{jeneral  reply  when  the  opposite  p«uty  calls  witnesses.  Where  the  de- 
fendant bnngs  evidence  to  impeach  the  plaintiffs  case,  and  also  sets  up  an 
entirely  new  case,  which  again  the  plaintiff'  controverts  by  evidence,  the 
defendant's  reply  is  confined  to  the  new  case  set  up  by  him,  for  upon  that 
relied  on  by  the  plaintiff  the  defendant's  counsel  has  already  commented  in 
the  opening  of  his  own  case ;  and  the  plaintiff  is  then  entitled  to  the  general 
reply.  1  Stark.  Ev.  384.  In  strictness,  Rules,  1883,  O.  xxxvi.,  r.  36,  ante, 
p.  256,  make  no  difference  in  this  respect,  for  it  only  enables  the  defendant 
to  sum  up  his  case;  but  tbis  rule  is  not  closely  adhered  to ;  vide  ante,  p.  256. 

Unless  the  defendant  give  evidence,  the  plaintiff  is  not  entitled  to  reply, 
there  being  no  new  facts  upon  which  lus  counsel  can  comment  Where  the 
defendant,  on  being  called  on  by  the  plaintiff  to  produce  a  document,  inter- 
poses with  evidence  to  show  it  is  not  m  his  possession,  this  gives  no  general 
reply.    Harvey  v.  Mitchell,  2  M.  &  Rob.  366. 

where  the  counsel  for  the  defendant  opened  material  facts  to  the  jury, 
which  he  called  no  witness  to  prove,  it  was  in  tbe  discretion  of  the  judge  to 
permit  the  plaintiff's  counsel  to  reply.  Crerar  v.  Sodo,  M.  &  M.  85.  And, 
where  the  defendant's  counsel  in  a  crown  case  read  a  paper  or  made  state- 
ments of  material  facts  likely  to  have  weight  with  tne  jury  without  at- 
tempting to  prove  them,  both  Ld.  Kenyon  and  Ld.  Tenterden  permitted  a 
general  reply.  R,  v.  Bignold,  D.  &  Ry.  N.  P.  C.  69.  As,  however,  under 
0.  xxxvi.,  r.  36  {ante,  p.  256),  the  defendant's  counsel  has  to  announce  his 
intention  to  call  witnesses  at  the  close  of  the  plaintiff's  case,  if  he  do  not  do 
so,  he  would  not  be  allowed  to  open  fresh  facts  in  his  speech,  for  it  has  been 
held  that  when  he  has  allowed  tne  plaintiff's  counsel  to  sum  up,  he  cannot 
afterwards  change  his  mind.  Darby  v.  Ouseley,  1  H.  &  N.  1 ;  25  L.  J.,  Ex.  227. 

Arguments  of  (xninsel.]  When  points  of  law  arise  incidentally,  all  the 
counsel  on  both  sides  are  usually  heard  by  the  court;  and  the  leading 
counsel  of  the  party  making  the  objection,  or  submitting  the  point,  idone 
replies.  But,  on  the  claim  of  a  right  to  begin,  Ld.  Denman  ruled  that  one 
counsel  only  was  to  be  heard  on  each  side.  Rawlins  v.  Desborough,  2  M.  & 
Rob.  70.  This  rule,  however,  is  not  always  adhered  to.  See  Bastard  v. 
Smith,  Id,  132.    If  tlie  defendant's  counsel  goes  for  a  nonsuit  on  a  point  of 
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law,  and  the  plaintiff's  counsel  answers  it,  the  defendant's  counsel  has  a  right 
to  reply  upon  the  law  only.    Arden  v.  Tucker,  1  M.  &  Rob.  192. 

The  objection  of  a  witness  to  a  question  which  he  considers  himself  not 
bound  to  answer  is  not  a  point  on  which  counsel  in  the  cause  are  heard.  R. 
y.  Adey,  1  M.  &  Rob.  94,  ante,  p.  164.  Nor  is  his  obligation  to  produce 
documents,  ante,  p.  147. 

Where  the  party  conducts  his  case,  addresses  the  jury  and  examines  wit- 
nesses in  person,  it  is  questionable  whether  counsel  can  be  heard  for  him  on 
a  point  of  law.  •  Shuttleworth  v.  Nicholson,  1  M.  &  Rob.  254;  Moscatti  v. 
Laicson,  lb,  464.  In  the  latter  case,  Alderson,  B.,  said  that,  'though  there 
were  many  precedents,  it  was  a  very  objectionable  practice.  It  nas  been 
decided  that  a  party,  who  conducts  his  own  case,  cannot  on  that  account  be 
excluded  from  giving  evidence  as  a  witness.   Cobbett  v.  Hudsmi,  1  E.  &  B.  11. 

See  Rules,  1883,  0.  xxv.,  r.  2,  fost,  p.  273,  as  to  points  of  law. 

Separate  dzfe/nce  of  co-defendants,']  In  an  action  for  the  price  of  goods,  in 
which  the  defendants  appeared  and  pleaded  non  assumpsit  by  separate 
attorneys  and  counsel,  but  relied  on  the  same  defence  (viz.  payment),  it  was 
ruled  by  Gibbs,  C.  J.,  that  the  senior  counsel  could  alone  address  the  jury, 
and  the  witnesses  were  to  be  examined  by  the  counsel  successively,  in  the 
same  manner  as  if  the  defence  were  joint  and  not  separate  :  "  It  cannot  be 
left  in  the  power  of  defendants,  whose  interests  are  the  same,  to  make 
twenty  cases  out  of  one."  Chippendale  v.  Masson,  4  Camp.  174.  And,  in 
ejectment,  where  the  defendants  defended  in  the  same  right,  but  by  different 
attorneys  and  counsel,  Ld.  Tenterden  ruled  that  only  one  counsel  could 
address  the  jury.  Doe  d.  Hogg  v.  Tindal,  M.  &  M.  314.  So  in  Mason  v. 
DitMoume,  1  M.  &  Rob.  462,  n.,  in  debt  on  bond,  plea  non  est  factum  and 
fraud,  Ld.  Abinger  refused  to  allow  two  counsel  to  address  the  jury,  *'  for 
there  could  not  be  a  verdict  for  one,  and  against  the  other,  defendant." 

But,  in  an  action  ex  delicto,  where  defendants  have  pleaded  and  appeared 
by  separate  attorneys  and  counsel,  separate  cross-examinations  and  addresses 
have  Deen  permitted  by  Abbott,  C.  J. ;  King  v.  WiUiamson,  3  Stark.  162 ; 
and  by  Tindal,  C.  J.,  in  Massey  v.  Goyder,  4  C.  &  P.  162,  and  in  Southey  v. 
Tuff,  C.  P.  sittings  after  T.  T.  1834,  MS. ;  and  even  in  assumpsit,  under 
similar  circumstances,  the  same  course  was  allowed  and  was  approved  by 
tlie  court  in  banc  in  Ridgway  v.  Philip,  1  C.  M.  &  R.  415 ;  in  wnich  case, 
however,  it  appears,  by  another  report,  that  one  of  the  defences  was  mis- 
joinder of  defendants  as  partners.    S.  C,  3  DowL  154. 

Where  the  defendants  appear  by  the  same  solicitor  and  plead  a  joint  de- 
fence, the  practice  is  to  hear  one  counsel  only.  So  held  in  trover  plea,  not 
guilty.  Perring  v.  Tucker,  M.  &  M.  392.  And  in  debt,  where  the  defence 
under  plea  of  never  indebted  was  that  all  the  defendants  were  not  parties 
to  the  contract,  the  court  would  not  hear  more  than  one  counsel.  Nicholson 
V.  Brooke,  2  Exch.  213.  It  seems,  however,  to  be  a  matter  of  discretion 
with  the  judge  at  Nisi  Prius.  S.  C.  A  defendant  does  not,  by  appearing 
at  the  trial  in  person,  acquire  any  right  to  address  the  jury,  which  he  would 
not  have  if  he  appeared  by  counsel.  Perring  v.  Tucker,  supra.  In  King  v. 
WiUimnson,  supra,  only  one  counsel  was  allowed  to  examine  those  witnesses 
who  had  been  subpcenaed  by  both  defendants.  In  cases  where  the  de- 
fendants have  no  right  to  a  separate  address  or  examination,  yet  the  counsel 
of  any  will  be  heard  on  a  legal  objection ;  as  that  there  is  no  evidence  against 
one  of  them  ;  per  Tindal,  C.  J.,  in  Poole  v.  Sidden  and  another,  C.  P.  sittings 
after  M.  T.  1832,  MS.  (on  the  general  issue  to  indeb,  assumpsit). 

When  two  were  maae  defendants  in  an  issue  out  of  chancery  whose  in- 
terests were  at  variance  with  each  other,  the  counsel  of  each  was  allowed  to 
address  the  jury  and  prove  his  case  separately  and  in  succession ;  the  wit- 
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nesses  of  each  might  be  cross-examined  by  the  co-defendant's  as  well  as  the 
plaintiff's  counsel ;  and  the  plaintiff  had  the  general  reply.  Ph'Ulips  v. 
WiUetts,  2  M.  &  Rob.  319,  and  TFifiine  v.  JFynne,  cited  Id.  321.  The  order 
in  which  co-defendants  shall  examine  and  address  seems  to  be  in  the  judge's 
discretion.    Fletcher  v.  Orosbie^  Id.  417. 

Where  it  was  ordered,  on  an  issue  out  of  chancery,  that  a  third  party 
'*  should  be  at  liberty  to  attend  the  tiial,''  the  counsel  for  such  party  might 
cross-examine  and  suggest  points  of  law,  but  could  not  call  'witnesses  or 
address  the  jury.     Wright  v.  JVright,  7  Bing.  458. 

As  to  practice  where  the  plaint^  has  joined  defendants  with  the  view  oi 
obtaining  relief  against  them  in  the  alternative,  see  Cliild  v.  Stenning,  7  Ch. 
D.  413. 

Set-off  and  counter-claim.]  Set-off  and  counter-claim  are  now  in  the  same 
position  as  if  they  formed  a  statement  of  claim  by  the  defendant  against  the 
plaintiff;  and  under  Rules,  1S83,  O.  xxL,  r.  16,  although  the  action  is 
stayed,  discontinued,  or  dismissed,  the  coimter-claim  may  be  proceeded  with  ; 
and  by  r.  17,  posty  p.  273,  judgment  may  be  given  for  the  defendant  for  any 
balance  found  to  be  due  to  him. 

Third  Party.]  Where  the  defendant  claims  to  be  entitled  to  contribution 
or  indemnity  over  against  any  party  not  a  party  to  the  action,  the  defendant 
may  bring  him  in  under  Rules,  1883,  0.  xvi.,  rr.  48-53.  The  directions  for 
trial  given  by  the  Court  or  judse  under  r.  52,  will  regulate  the  manner  in 
which  the  questions  are  to  be  tried,  and  under  r.  53  the  third  party  may  have 
leave  to  defend  the  action.  Under  r.  54,  postyja.  276,  the  Court  or  a  judge 
has  power  to  decide  all  questions  of  costs.  R.  55  places  a  co-defendant 
against  whom  a  defendant  seeks  contribution  or  indemnity  in  the  same 
position  as  a  third  party.  Under  this  rule  contribution  may  be  ordered  be- 
tween co-defendants.  Sawyer  v.  Sawyer,  W.  N.  1883,  p.  212,  MS. 
Chitty,  J. 

Exception  for  misdirection.]  The  J.  Act,  1875,  s.  22,  enacts  that  nothing 
in  the  J.  Act,  1873,  "nor  m  any  rule  or  order  made  under  the  powers 
thereof  or  of  this  Act  shall  take  awav  or  prejudice  the  right  of  any  party  to 
any  action  to  have  the  issues  for  trial  by  jury  submitted  and  left  by  the  judge 
to  the  jury  before  whom  the  same  shall  come  for  trial  with  a  proper  and  com- 
plete direction  to  the  jury  upon  the  law,  and  as  to  the  evidence  applic- 
able to  such  issues.  I^vided  also,  that  the  said  right  may  be  enlorced 
either  by  motion  in  the  High  Court  of  Justice,  or  by  motion  in  the 
Court  of  Appeal,  founded  upon  an  exception  entered  upon  or  annexed  to  the 
record."  The  Rules,  1883,  O.  IviiL  r.  1,  direct  that  all  appeals  to  the  Court 
of  Appeal  shall  be  by  way  of  rehearing,  and  shall  be  brought  by  notice  of 
motion  in  a  summary  way.  As  to  the  duty  of  the  judge  in  directine  the 
lury,  Edmonds  v.  Prudential  Asmr.  Co.,  2  Ap.  Ca.  487,  507,  per  Ld.  Black- 
Dum.  The  judge  is  bound  to  direct  a  verdict  for  the  defendant,  unless 
there  is  some  evidence  on  which  the  jury  may  reasonably  act ;  a  mere  scin- 
tilla of  evidence  is  not  sufficient.  Byder  v.  iVombwell,  L.  R.,  4  Ex.  32,  39, 
Ex.  Ch. ;  Gihlin  v.  McMuLlen,  L.  R.,  2  P.  C.  317, 335  ;  Steward  v.  Young,  L. 
R.,  5  C.  P.  122,  128  ;  Daniel  v.  Metropolitan  By.  Co.,  L.  R.,  5  H.  L.  45  ; 
Jackson  V.  Id,,  3  Ap.  Ca.  193,  D.  P.  See  further  Slattery  v.  DMin,  Wick- 
low,  dc.  By.  Co.,  Id.  1155,  D.  P. ;  Davey  v.  L.  d:  S.  W.  By.  Co.,  11  Q.  B.  D. 
213  ;  12  Id.  70,  C.  A.  The  rule  is,  that  if  the  evidence  be  such  that  the 
jury  could  conjecture  only,  not  judge,  it  ought  not  to  go  to  the  jury,  and 
the  onus  lies  on  the  party  offering  the  evidence  ;  ana  if  he  offers  only 
evidence  consistent  with  either  supposition  of  fact,  he  is  not  entitled  to 
have  it  put  to  the  jury  ;  per  Ld.  Tenterden,  C.  J.,  referred  to  by  Cresswell, 
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.T.,  in  Avery  v.  Bowden,  6  R  &  B.  953,  974  ;  26  L.  J.,  Q.  B.  3,  and  cited  by 
Willes,  J.,  in  PkiUipson  v.  Hayter,  L.  JEL,  6  C.  P.  42,  43. 

Discontinuance.]  By  Rules,  1883,0.  xxvi.,  r.  1,  "save  as  in  this  rule 
otherwise  provided,  it  shall  not  be  competent  for  the  plaintiff  to  withdraw 
the  record  or  discontinue  the  action  without  leave  of  the  court  or  a  judge, 
but  the  court  or  a  judge  may,  before,  or  at,  or  after  the  hearing  or  trial  upon 
such  terms  as  to  costs,  and  as  to  any  other  action,  and  otherwise  as  may  be 
just,  order  the  action  to  be  discontinued,  or  any  part  of  the  alleged  cause  of 
complaint  to  be  struck  out.  The  court  or  a  judge  may,  in  like  manner  and 
with  the  like  discretion  as  to  terms,  upon  the  apolication  of  a  defendant, 
order  the  whole  or  any  part  of  his  alleged  grounds  of  aefeuce  or  counter-claim, 
to  be  withdrawn  or  struck  out,  but  it  shall  not  be  competent  to  a  defendant 
to  withdraw  his  defence,  or  any  part  thereof,  without  such  leave."  This 
rule  seems  to  deprive  the  plaintiff  of  his  right  to  be  nonsuited.  It  may  be 
observed  that  it  does  not  in  terms  prohibit  a  defendant  from  withdrawing 
his  counter-claim.  By  r.  2  a  cause  may  be  withdrawn  by  either  party  "  upon 
producing  to  the  proper  officer  a  consent  in  writing  signed  by  tne  parties.*' 

Effect  of  opposite  party  not  appearing  at  trial,']  By  Rules,  1883,  O.  xxxvi., 
r.  31,  *'  if,  when  an  action  is  called  on  for  trial,  the  plaintiff  appears,  and  the 
defendant  does  not  appear,  the  plaintiff  may  prove  his  claim  so  far  as  the 
burden  of  proof  lies  upon  him."  If  the  burden  of  proof  is  on  the  defendant, 
the  plaintiff  need  not,  it  seems,  in  this  case  have  the  jury  sworn.  See  Lane 
V.  Eve,  infra. 

By  r.  32,  '*  if,  when  a  trial  is  called  on,  the  defendant  appears,  and  the 
plaintiff  does  not  appear,  the  defendant,  if  he  has  no  counter-claim,  shall  be 
entitled  to  judgment  dismissing  the  action  ;  but  if  he  has  a  counter-claim, 
then  he  may  prove  such  counter-claim  so  far  as  the  burden  of  proof  lies  upon 
him."  In  the  former  case  the  defendant  need  not  have  tne  jury  sworn. 
iMne  V.  EvCy  W.  N.,  1876,  p.  86,  per  Denman,  J.  Where  the  plaintiff  de- 
clines to  proceed  at  the  trial,  juagment  will  be  given  under  tnis  rule  dis- 
missing the  action.    Robinson  v.  Chadwick,  7  Oh.  D.  878. 

By  r.  33,  "  any  verdict  or  judgment  obtained  where  one  party  does  not 
appear  at  the  trial  may  be  set  aside,  by  the  court  or  a  judge,  upon  such 
terms  as  may  seem  fit,  upon  an  application  made  within  six  day^  after  the 
trial.  Such  application  maybe  made  either  at  the  assizes  or  in  Middlesex." 
Where  the  default  arises  from  inadvertence,  the  application  will  be  granted 
on  pavment  of  the  costa  of  the  da^,  including  all  costs  that  have  been 
waatea,  and  the  costs  of  the  application.  Burgoine  v.  Taylor,  9  Ch.  D.  1, 
C.  A. 

Where  one  party  appears,  but  the  opposite  party  does  not  appear,  the 
former  mav  proceed  ana  obtain  judgment  without  proving  service  of  notice 
of  trial  James  v.  Crow,  7  Ch.  D.  410,  Fry,  J.,  following  IIz  parte  Low^,  Id. 
160,  C.  A.,  and  overruling  his  decisions  in  CoiMe  v.  Joyce,  Id.  56,  and  Cock- 
shott  V.  L,  General  Cab  Co.,  47  L.  J.,  Ch.  126. 

Amendment  at  Nisi  Prius.]  By  Rules,  1883,  O.  xxviii.,  r.  1,  "  The  court 
or  a  judge  may,  at  any  stage  of  tne  proceedings,  allow  either  party  to  alter 
or  amend  his  indorsement  or  pleadings,  in  such  manner  and  on  such  terms  as 
may  be  just,  and  all  such  amendments  shall  be  made  as  may  be  necessary  for 
thepui 
parties 
at  the 
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at  any  time,  and  on  such  tenns  as  to  costs  or  otherwise  as  tlie  court  or  jadge 
may  think  just,  amend  any  defect  or  error  in  any  proceedings,  and  all  neces- 
sary amendments  shall  be  made  for  the  purpose  of  determining  the  real 
question  or  issue  raised  by  or  depending  on  the  proceedings."  An  amend- 
ment may  be  allowed  at  the  trial,  so  as  to  raise  a  new  case  requiring  fresh 
evidence.  Budding  v.  Murdoch,  1  Ch.  D.  42  ;  King  v.  CorkCf  Id,  67.  See 
also  Eoe  v.  Davies,  2  Ch.  D.  729.  The  provisions  of  the  C.  L.  P.  Acts,  1852, 
s.  222  ;  1854,  s.  96 ;  and  1860,  s.  36,  which  are  still  in  force  are  expressed  in 
very  similar  terms.  Under  those  sections  many  of  the  cases  collected  below 
were  decided. 

All  amendments  ought  to  be  made  that  are  necessary  and  proper,  for  the 
object  of  the  rules  is  to  meet  cases  in  which,  by  mistake  or  oversight,  the 
real  niatter  in  issue  is  not  raised  by  the  pleadings,  and  under  it  the  matter 
may  be  put  on  the  record  which  was  not  on  it  before,  if  it  be  shown  to  the 
satisfaction  of  the  judge  to  be  f ^  existing  matter  in  controversy.  What  that 
matter  in  controversy  may  be  is  a  matter  of  fact  to  be  determined  by  the 
judge  upon  the  evidence  and  pleadiims before  him.  See  Maule,  J., in  Trilkin 
v.  Meed,  16  C.  B.  192 ;  23  L.  J.,  0.  P.  193  ;  Blake  v.  Done,  7  H.  &  N.  465  ; 
31  L.  J.,  Ex.  100.  It  seems  that  leave  to  amend  should  always  be  given 
unless  the  judge  is  satisfied  that  the  party  applying  is  acting  maid  fide,  or 
that  by  his  blunder  he  has  done  some  mjury  to  his  opponent  which  cannot 
be  compensated  for  by  costs  or  otherwise.  Tildesley  v.  Harper,  10  Ch.  D. 
393,  396,  397,  per  Bramwell,  L.  J.  See  also  Laird  v.  Briggs,  19  Ch.  D.  22, 
C.  A.  An  amendment  should  not  be  allowed  for  the  puipose  of  trying  a 
question  which  has  arisen  at  the  trial,  but  is  not  that  wnich  the  parties 
came  to  try.  WiUcin  v.  Eeed,  supra  ;  Lucoa  v.  Tarleton,  3  H.  &  K.  1 16  ;  27 
L.  J.,  Ex.  246  ;  Ritchie  v.  Van  Gelder,  9  Exch.  762  ;  EUie  v.  Manchester  Car- 
riage Co.,  2  C.  P.  D.  13.  Thus,  where  the  action  was  for  fraudulently  mis- 
representing to  the  plaintiff  the  cause  for  which  the  defendant  had  dis- 
chaiged  a  servant  from  his  service,  and  it  turned  out  at  the  trial  that  the  de- 
fendant had  improperly  suppressed  the  fact  of  the  servant*s  dishonesty,  but 
had  truly  stated  the  cause  of  his  dis<;harge,  it  was  held  that,  as  this  suppres- 
sion was  not  in  fact  the  groimd  of  the  plaintiff's  comphunt,  but  onlv  the 
supposed  misrepresentation,  which  was  negatived,  the  judge  had  rightly  re- 
fused to  amend  by  substituting  a  charge  of  fraudulent  suppression.  JViOcin 
V.  Reed,  jsupra.  No  amendment  will  be  allowed  so  as  to  prejudice  the  other 
party.  The  plaintiff  ought  at  first  to  state  his  cause  of  action,  if  t^ere  was 
one  truly  ana  in  substance  according  to  the  facts,  in  order  that  tiie  de- 
fendant may  know  whether  he  should  object  to  their  sufficiency  in  point  of 
law,  admitting  the  facts,  or,  denying  them,  go  to  triaL  It  would  be  better 
that  there  should  be  no  trial  at  all,  than  that  a  plaintiff  should  be  allowed  to 
state  one  cause  of  action,  and  them  on  any  difficulty  arising  as  to  his  main- 
taining it  on  the  evidence,  to  amend  so  as  to  raise  another  and  different  cause 
of  action.  It  would  be  far  better  to  require  no  pleadings  at  all,  than  to  allow 
pleadings  which  could  only  operate  as  a  snare.  Bradworth  v.  Foshaw,  10  W. 
E.  760,  Ex.  T.  T.  1862,  per  cwr.  See  also  Riley  v.  BaxendaU,  30  L.  J.,  Ex. 
87,  88,  per  Martin,  B. ;  Newby  v.  Sharpe,  8  Ch.  D.  39,  C.  A. ;  New  ZtaUind 
etc.,  Co,  V.  Watson,  7  Q.  B.  D.  374,  382. 

In  some  cases  the  nature  of  the  action  may  be  a  ground  for  refusing  an 
amendment ;  as  where  it  was  founded  on  an  agreement  to  commit  a  £mud 
on  a  foreign  state.  BrtwMLn  v.  Howard,  1  H.  &  N.  138.  On  this  motive 
for  refusal,  however,  there  is  a  difference  of  opinion  on  the  bench ;  see 
Hughes  y.  Bury,  1  F.  &  F.  374,  per  Crowder,  J.  Where  a  tenant  in  common 
brought  an  action  of  trespass  and  trover  against  his  co-tenant  for  cutting  and 
carrying  away  the  whole  produce  of  the  common  property,  and  the  action 
was  held  not  maintainable,  the  court  refused  to  mould  the  action  into  one 
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of  account,  on  the  ground  that  such  an  action  was  so  distinct  from  the  one 
stated  in  the  declaration,  that  the  amendment  would  not  do  justice  between 
the  parties.  Jacobs  v.  Seward,  L.  R,  4  C.  P.  328  ;  L.  R.,  5  H.  L.  464.  If 
the  amendment  is  to  insert  in  the  breach  a  claim  on  which  the  plaintiff  can 
recover  only  nominal  damages,  and  in  respect  of  which  defendant  would 
probably  not  have  defended  tne  action,  the  jud^  will  be  justified  in  refusing 
It.  Times  Insura/nce  Co,  y.  Hawke,  28  L.  J.,  JSx.  317.  See  also  /Spoor  v. 
Green,  L.  R.,  9  Ex.  99.  Where  the  amendment  would  evade  the  real  ques- 
tion in  controversy,  it  should  be  refused.  Thus,  where  the  plaintiff  claimed 
a  larger  easement  than  he  proved  at  the  trial,  the  judge  would  not  allow  him 
to  limit  it  by  amendment,  if  in  fact  the  larger  claim  was  the  one  really 
claimed  and  asserted  by  plaintiff  and  resisted  by  defendant.  Cawkwell  v. 
EusseU,  26  L.  J.,  Ex.  34. 

A  variance  between  the  statement  of  claim  and  a  record,  on  the  denial  of 
the  latter  is  amendable.  Noble  v.  Cliapman,  14  C.  B.  400  ;  23  L.  J.,  C.  P. 
66  ;  Hunter  v.  Emanuel^  15  C.  B.  290  ;  24  L.  J.,  C.  P.  16.  The  judge  may, 
if  he  thinks  fit,  add  a  claim  at  Nisi  Prius.  Taylor  v.  Shaw,  1  Com.  Law 
Rep.  1057  ;  Robinson  v.  Davison,  L.  R.,  6  Ex.  269,  270  ;  WUhy  v.  Elgee,  L. 
R.,  10  C.  P.  497.  So  in  Isaacs  v.  Pickard,  1  F.  &  F.  672,  where  a  count  for 
not  accepting  a  bill  of  exchange  was  added  to  one  for  ^oods  sold,  and  tlie  de- 
fendant made  to  plead  to  it  instanter,  with  leave  to  plead  several  pleas.  A 
plea  of  payment  into  court  has  been  allowed  to  a  count  added  at  the  trial. 
jSobson  V.  TurnbuUy  1  F.  &  F.  365.  In  an  action  against  the  directors  of  a 
building  society  who  had  signed  a  loan  note  on  behalf  of  the  society, 
brought  for  the  money  lent,  a  count  alleging  breach  of  warranty  of  authority 
in  the  directors  to  borrow  money  for  the  society  was  added.  Ridmrdson  v. 
Williamson,  L.  K,  6  Q.  B.  276.  See  also  Motmtstephen  v.  Lakeman,  L.  R., 
5  Q.  B.  613,  614  ;  L.  R.,  7  H.  L.  17. 

An  injury  to  thepossession  may  be  altered  to  an  injury  to  the  reversion. 
May  v.  Footner,  5  E.  &  B.  505  ;  26  L.  J.,  Q.  B.  32.  In  a  count  for  falsely 
representing  the  value  of  defendant's  business  at  100^.  per  month,  the  judge 
inserted  the  words  "  over  the  counter,''  that  being  the  real  question  to  be 
tried.  Roles  v.  Davis,  4  H.  &  N.  484 ;  28  L.  J.,  Ex.  287.  In  an  action  on 
a  mortgage-deed,  a  claim  for  interest  was  inserted  at  Nisi  Prius,  and  was 
again  struck  out  on  an  application  to  re-amend  at  the  same  trial ;  and  the 
court,  on  motion,  refused  to  interfere  with  the  judge's  discretion.  Morgan  v. 
PUce,  14  C.  B.  473  ;  23  L.  J.,  C.  P.  64.  In  an  action  to  recover  instalments 
of  an  annuity,  an  amendment  of  the  claim  to  the  declaration  was  allowed 
so  as  to  include  a  later  instalment  due  before  action.  Knowlman  v.  Bluett, 
K  R,  9  Ex.  1.  But  in  an  action  which  had  slept  for  some  years,  and  which 
had  been  revived  against  the  executors  of  the  defendant,  leave  to  amend  the 
claim  and  particulars  bv  increasing  the  amount  sought  to  be  recovered, 
adding  items  which  would  be  barrea  by  the  Statute  of  Limitations,  was  re- 
fused. Pearce  v.  Preston,  11  W.  R.  35,  Q.  B.,  M.  T.  1862.  An  amendment 
of  the  statement  of  claim  may  be  allowed  in  an  action  of  libel,  on  the 
groimd  of  variance  with  the  lihel  proved.  Rainy  v.  Bravo,  L.  R.,  4  P.  C. 
287. 

In  like  manner  the  statement  of  defence  may  be  amended  at  the  trial,  in 
order  to  meet  the  facts  proved  at  it  MitcJhell  v.  CrastoeUer,  13  C.  B.  237  ; 
22  L.  J.,  C.  P.  100.  A  plea  of  payment  was  added  to  other  pleas  in  an 
action  on  a  guarantee,  m  Laune  v.  Scholefield,  L.  K,  4  C.  P.  622.  In  an 
action  for  wrongful  dismissal  of  the  manager  of  plaintiff's  business,  a  de- 
fence by  reason  of  plaintiff's  dismissal  for  misconduct  was  added  on  the 
trial  by  Cresswell,  f.,  thou^  no  misconduct  was  alleged  in  the  other  pleas. 
Hobson  V.  Cowley,  27  H  J.,  Ex.  205.  In  an  action  for  false  imprisonment 
the  defendant  was  allowed  to  amend  the  grounds  of  suspicion  alleged  in  his 
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plea  of  justification.  Hailes  v.  Marks,  7  H.  &  N.  56  ;  30  L.  J.,  Ex.  389. 
A  plea  of  "  not  guilty  by  statute  "  was  amended  by  inserting  ^e  proper 
statutes  in  the  niatgin.  Kdwards  v.  Hodges,  15  C.  B.  477 ;  24  L.  J.,  M.  C.  81. 

It  seems  that  the  time  to  apply  for  an  amendment  by  either  party  is  at 
the  close  of  his  case.  See  Rainy  v.  Bravo,  L.  R.,  4  P.  C.  287, 298.  It  is  not 
unusual  for  amendments  to  be  made  at  the  trial  without  imposing  any 
condition  of  payment  of  costs,  or  of  giving  further  time. 

In  Tennyson  v.  O'Brien,  5  E.  &  B.  497,  on  a  contract  for  delivery  of  goods 
by  the  plaintiff  the  plea  denied  the  readiness  of  plaintiff  to  deliver  at  the 
tune  specified.    At  the  trial  it  appeared  that  the  delivery  had  been  post- 

Soned  at  the  defendant's  request,  and  the  judge  allowed  an  excuse  for  non- 
elivery  to  be  inserted  on  the  declaration,  and  refused  to  postpone  the  trial ; 
whereupon  the  defendant  refused  to  amend  his  former  plea,  or  to  appear 
further.  Held,  that  the  amendment  was  justifiable,  and  that  defendant 
was  not  necessarily  entitled  to  postponement,  it  not  anpearing  that  he  was 
prejudiced  on  the  merits  by  the  refusal  to  postpone.  The  plea  being  proved 
as  it  stood,  a  verdict  was  taken  on  it  for  the  defendant,  and  the  plaintiff 
obtained  jud^ent  mm  obstante  veredicto  on  motion.  Where,  however, 
it  will  be  evidently  proper  to  give  more  time  to  the  opposite  party,  the 
applicant  will  probably  oe  made  to  pay  the  costs  of  the  oay.  See  Edit^rds 
V.  nodges,  supra. 

When  a  defence  has  been  held  to  be  evasive  or  insufficient,  and  thereby 
to  admit  the  allegations  in  the  statement  of  claim,  under  Rules,  1883, 0.  xix. 
rr.  13, 19,  leave  to  amend  has  often  been  refused  in  the  Chancery  Division. 
Tlwrp  V.  Hold^worth,  3  Ch.  D.  637  ;  Byrd  v.  Nunn,  5  Ch.  D.  781  ;  7  Ch, 
D.  284,  C.  A.  ;  Collette  v.  Goode,  Id.  842.  See  also  Crowe  v.  Bamicot,  6  Ch. 
D.  753,  and  Tildesley  v.  Harper,  7  Ch.  D.  403,  cor.  Fry,  J. ;  this  last  case  was 
however  reversed  with  costs,  10  Ch.  D.  393,  C.  A.,  cited  ante,  p.  270. 

The  Courts  are  very  unwilling  to  disturb  decisions  of  judges  made  in  the 
exercise  of  discretion  vested  in  them.  Morgan  v.  Pike,  ante,  p.  271 ;  Brennan 
V.  Hmcard,  antt,  p.  270 ;  Schuster  y.  Wheelwright,  8  C.  B.,  N.  S.  383 ;  29  L.  J., 
C.  P.  222  ;  Byrd  v.  Nunn,  7  Ch.  D.  284,  C.  A.  And  a  new  trial  will  not  be 
directed  upon  the  ground  of  surprise  occasioned  by  an  amendment  at  Nisi 
Prius,  unless  substantial  injustice  has  been  done.  White  v.  S.  E.  By.  Co., 
10  W.  R.  564,  Ex.  E.  T.  1862.  Sometimes  the  amendment  is  made  at  Kid 
Prius,  subject  to  the  approval  of  the  court.  In  Martyny,  Williams,  1  H. 
&  N.  817  ;  26  L.  J.,  Ex.  117,  the  court  disallowed  on  amendment  so  made 
at  the  trial,  on  the  ground  that  the  amendment  made  the  pleading  reason- 
ablv  open  to  a  demurrer. 

A  judge  at  Nisi  Prius  may^amend  an  erroneous  entry  of  the  verdict.  See 
Baker  v.  Lawrence,  18  W.  R.  835,  T.  T.  1870,  C.  P.  And  even  after  a  ver- 
dict, and  upon  argument  on  motion  for  judgment  or  new  trial,  the  court 
has,  of  its  own  authority  and  without  consent,  so  amended  a  plea  as  to  make 
the  issue  correspond  with  that  which  was  really  tried  at  N.  P.  Parsons  y. 
Alexander,  5  E.  &  B.  263.  And  in  GUmgh  v.  L.  db  N.  W.  By.  Co.,  L.  R,  7 
Ex.  26,  a  plea  was  added  by  the  Ex.  Ch.  setting  up  matters  that  had  arisen 
after  action,  and  the  plaintiff  was  considered  to  have  taken  issue  on  it 

It  seems  that  this  rule  does  not  extend  to  proceedings  in  inferior  courts  ; 
Wickes  y.  Grove,  2  Jur.,  N.  S.  212,  Ex.  H.  T.  1856 ;  nor  to  proceedings  made 
specially  amendable  under  other  rules,  e.g.,  those  relating  to  the  Joinder 
of  pai-ties.  Wickens  v.  Steel,  2  C.  B.,  N.  S.  488 ;  26  L.  J.,  C.  P.  241  ; 
Holdm  V.  Ballantyne,  29  L.  J.,  Q.  B.  148 ;  Garrard  v.  GivbUei,  11  C.  B., 
N.  S.  616  ;  31 L.  J.,  C.  P.  131  ;  and  in  13  C.  B.,  N.  S.  832  ;  31  L.  J.,  C.  P. 
270,  Ex.  Ch. 

Amendment  of  parties  at  Nisi  Prius.]    Vide  ante,  pp.  86,  et  seq. 
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Withdrawing  a  juror, "]  Sometimes  a  juror  is  withdrawn,  or  the  jury  dis- 
charged, by  consent,  either  for  the  convenience  of  the  parties  or  at  the 
suggestion  of  the  judge.  In  such  case  each  party  pays  his  own  costs  ;  but, 
in  tne  last-mentioned  case,  the  action  is  not  thereby  determined.  Everett  v. 
Youells^  3  B.  &  Ad.  349.  The  iuiy  may  by  consent,  but  not  otherwise,  be 
discharged  from  giving  a  verdict  on  certain  issues.  If  the  jury  cannot 
agree  at  the  close  of  the  assizes,  the  judge  may,  in  his  discretion,  and  with- 
out consent,  discharge  them.  Newton*sca8ey  13  Q.  B.  716.  Counsel  had  at 
common  law  a  general  authority  to  withdraw  a  juror.  Strauss  v.  Frajids, 
L.  R.,  1  Q.  R  379.  Now  see  J.  Act,  1873,  s.  25  (II),  post,  p.  282,  and  cases 
cited  ante,  p.  262.  Where  a  juror  has  been  withdrawn  on  terms,  which 
the  defendant  afterwards  refuses  to  carry  out,  such  refusal  does  not  termi- 
nate the  action,  and  the  court  will  grant  a  new  triaL  Norbum  v.  Hilliam, 
L.  R.,  5  C.  P.  129. 

Adjournment  of  trial."]  By  Rules  1883,  0.  xxxvi.,  r.  34,  "  the  judge  may 
if  he  think  it  expedient  for  the  interests  of  justice,  postpone  or  adjourn  a 
trial  for  such  time,  and  to  stuh  place  and  upon  such  terms,  if  any,  as  he  shall 
think  fit."  The  words  in  italics  are  new.  At  the  trial  of  a  cause  copies  of 
material  documents,  which  had  been  found  one  day  before  the  trial,  too 
late  for  due  service  of  notice  to  produce  on  plaintiff,  were  offered  in  evi- 
dence by  defendant,  and  plaintiff  objected  to  copies.  Cockbum,  C.  J., 
adjourned  the  trial  on  the  terms  of  paying  the  costs  of  the  day  by  defendant, 
and  resummoning  the  same  jury.  At  the  subsequent  sitting  the  judge  read 
to  the  jury  the  notes  of  the  preceding  sitting,  and  the  trial  proceed^  with 
defendant's  case.  Cahill  v.  Dawson,  1  F.  &  F.  291.  Where  a  material  wit- 
ness of  plaintiff  did  not  appear  on  subpoena,  and  the  judge  thought  he  should 
be  exammed,  he  adjoumea  the  cause  on  condition  that  defendant's  costs  of 
the  day  should  be  his  costs  in  the  cause.  Bikker  v.  Beeston,  per  Martin,  B. ; 
Id.  685.    Ajb  to  costs,  see  Lydall  v.  Martinson,  5  Ch.  D.  780. 

Damages.]  By  Rules  1883,  0.  xxxvi.,  r.  58,  "  where  damages  are  to  be 
assessed  in  respect  of  any  continuing  cause  of  action  they  shaJl  be  assessed 
down  to  the  time  of  assessment." 

Points  of  law.]  By  Rules  1883,  0.  xxv. ,  r.  1,  "  no  demurrer  shall  be 
allowed,"  and  by  rule  2,  **  anjr  party  shall  be  entitled  to  raise  by  his  pleading 
any  point  of  law,  and  any  point  so  raised  shall  be  disposed  of  by  the  judge 
who  tries  the  cause,  at  or  after  the  triaL"  As  to  arguments  of  coimsel  on 
points  of  law,  vide  ante,  pp.  266,  267. 

Order  to  enter  judgment]  By  Rules  1883,  O.  xxxvi.,  r.  39,  "the  judge  may 
at  or  after  the  trial,  direct  that  judgment  be  entered  for  any  or  either  party 
or  adjourn  the  case  for  further  consideration,  or  leave  any  party  to  move 
for  judgment.  No  judgment  shall  be  entered  after  a  trial  without  the  order 
of  a  court  or  judge." 

By  0.  xxL,  r.  17,  "where  in  any  action  a  set-off  or  counter-claim  is 
established  as  a  defence  against  the  plaintiff's  claim,  the  court  or  a  judge 
may,  if  the  balance  is  in  favour  of  the  defendant,  give  judgment  for  the 
defendant  for  such  boJance,  or  may  otherwise  adjudge  to  the  defendant  such 
relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case."  The  "  lialance" 
is  that  which  results  on  the  hearing  of  the  action.  Eolfe  v.  Maclaren,  3  Ch. 
D.  106.    See  also  Staples  v.  Young,  post,  p.  277. 

Application  to  stay  execution.]  By  Rules,  1883,  0.  xlii,  r.  17,  in  the 
case  of  money  or  costs  being  payable  under  a  judgment  or  order,  execution 
by^.  fa.  or  eleqit  may  be  issued  so  soon  as  such  money  or  costs  shall  be 
payable,  but  (o)  not  until  the  x>eriod  within  which  the  judgment  required 
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the  money  to  be  paid  has  expired  ;  and  (b)  ^*  the  court  or  judge  maj,  at  or 
after  the  time  of  giving  judgment  or  makmg  an  orde^  stay  execution  until 
such  time  as  they  or  he  snail  think  fit."  The  successful  party  is  therefore,  in 
the  case  of  a  judgment  for  money  or  costs,  entitled  to  immediate  execution  ; 
and  if  the  other  party  desire  delay,  he  must  apply  that  the  judgment  should 
be  for  payment  alter  a  limited  time. 

By  O.  xlvii.,  r.  2,  where  the  judgment  is  to  recover  possession  of  lands, 
the  plaintiff  may  *^  sue  out  a  writ  of  possession  on  filing  an  affidavit  show- 
ing due  service  of  such  judgment  or  order,  and  that  the  same  has  not  been 
obeyed."  Subject  therefore  to  the  requirements  of  this  rule,  the  execution 
is  immediate,  and  there  seems  no  express  power  given  to  delay  the  execu- 
tion ;  the  same  end  may,  however,  be  attained  by  the  judge  postponing  the 
entiy  of  judgment  till  after  the  lapse  of  a  certain  time. 

Order  for  delivery  of  ipecific  chattels,']  Rules,  1883,  0.  xlviiL,  r.  1, 
allow  a  judgment  for  the  delivery  of  specific  chattels  to  be  enforced  by  a 
writ  of  delivery,  which  the  court  or  a  judce  may  order  to  issue.  It  seems 
that  it  is  no  longer  a  necessaiy  condition  uiat  the  value  of  the  goods  should 
have  been  first  assessed  by  the  jury,  or  by  the  judge  if  tried  without  a  juiy, 
as  it  was  under  the  C.  L.  P.  Act,  1864,  s.  78.  See  Chilton  v.  Carringtcn^  15 
C.  B.  730  ;  24  L.  J.,  C.  P.  78. 

Order  as  to  costs,"]  By  Rules,  1683,  0.  Ixv.,  r.  1,  *' Subject  to  the 
provisions  of  the  acts  and  these  rules,  the  costs  of  and  incident  to  all 
proceedings  in  the  Supreme  Court,  including  the  administration  of  estates 
and  trusts,  shall  be  in  the  discretion  of  the  court  or  judge,  provided  that 
nothing  herein  contained  shall  deprive  an  executor,  administrator,  trustee, 
or  mortgagee,  who  has  not  unreasonably  instituted  or  carried  on  or  resisted 
anjr  proceedings,  of  oxkj  right  to  costs  out  of  a  particular  estate  or  fund  to 
whicn  he  would  be  entitled  according  to  the  rules  hitherto  acted  upon  in 
the  Chancery  division ;  provided  also  that,  where  any  action,  cause,  matter, 
or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the  event,  imless  the  judge 
by  whom  such  action,  matter,  or  issue  is  tried,  or  the  court,  shall  for  good 
cause  otherwise  order.''  The  prorisions  of  the  Acts  herein  referred  to  are 
contained  in  the  J.  Act,  1873,  s.  67,  post,  p.  277.  This  rule  replaces  Rules, 
1875,  0.  Iv.  r.  1,  under  which  the  cases  collected  below  were  decided. 

By  rule  2,  ^  when  issues  in  fact  and  law  are  raised  upon  a  claim  or  counter- 
claim, the  costs  of  the  several  issues  respectively,  both  in  law  and  fact,  shall, 
unless  otherwise  ordered,  follow  the  event." 

Rule  1,  which  impliedly  repeals  21  Jac.  21,  c.  16,  s.  6,  and  3  &  4  Vict, 
c.  24,  ss.  2,  3,  governs  the  right  to  costs  in  every  case  in  which  the  plaintiff 
is  not  deprived  of  them  by  the  County  Courts  Act,  1867,  s.  5  (now 
amended,  vide  post,  p.  276),  as  brought  into  operation  by  the  J.  Act, 
1873,  8.  67.  Gamett  v.  Bradley,  3  Ap.  Ca.  944,  J),  P.  It  would  seem, 
however,  that  provisions  relating  to  costs  in  statutes  passed  for  the  protect 
tion  of  special  classes  of  persons,  e,g,  special  constables  (1  &  2  Will.  4,  c  41, 
s.  19,  post,  p.  276),  are  still  in  force.    Id.  970,  per  Ld.  Blackburn. 

Where  the  action  is  tried  by  a  judge  alone,  tne  costs  are  absolutely  in  his 
discretion,  and  neither  party  can  get  them  from  the  other  without  an  order. 
But  where  an  action  has  been  brought  to  enforce  a  legal  right,  and  there 
has  been  no  misconduct  on  his  piu*t,  as  to  which  vide  infm,  a  successful 
plaintiff  is  entitled  to  an  order  for  his  costs  under  this  rule.  Cooper  v. 
WTiittinghamy  15  Ch.  D.  501.  The  defendant  cannot  be  ordered  to  pay  the 
costs  of  an  unsuccessful  plaintiff.  Dicks  v.  Yales,  18  Ch.  D.  76,  C.  A., 
followed  in  Re  Foster,  8  Q.  B.  D.  515,  C.  A. 

Where  an  action  is  tried  by  a  jury,  ^  good  cause  "  for  making  an  order 
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under  the  proviBO,  may  appear  from  the  conduct  of  the  parties  prior  to  and 
conducing  to  the  litigation.  Harnett  v.  Vise,  5  £z.  D.  307,  C.  A.  And,  the 
judge  m&j  even  order  a  plaintiff  who  has  recovered  only  a  nominal  sum  to 
pay  the  defendant's  costs.  Harris  v.  Petherick,  4  Q.  B.  D.  611,  C.  A. 
The  judge  may  ex  mero  moiH  make  an  order  to  deprive  the  plaintiff  of 
costs  though  no  application  has  been  made  to  him  on  the  part  of  the 
defendant  Turner  v.  HeyUmd,  4  C.  P.  D.  432  ;  Collins  v.  fFekh,  5  C.  P. 
D.  27,  C.  A.  The  judge  may  make  an  order  as  to  costs  after  the  trial,  though 
it  would  seem  he  must  make  it  within  a  reasonable  time.  See  Boxoey  v.  Bdl, 
infra. 

Where  no  application  has  been  made  to  the  judge  an  application  may  be 
made  to  a  divisional  court  to  deprive  a  successM  party  of  his  costs ;  Myers 
V.  DefrieSf  Siddons  v.  Lawrence,  4  Ex.  D.  176,  C.  A. ;  provided  such  am>lica- 
tion  be  made  within  a  reasonable  time ;  Brooks  v.  Israel,  4  Q.  B.  D.  95  ; 
but,  not  otherwise.  Bowey  v.  Bell,  Id.  As  the  decision  of  the  court  under 
this  order  is  made  final  by  the  J.  Act,  1873,  s.  49,  the  jurisdiction  of  the 
divisional  court  cannot  be  exercised  by  a  single  judge  under  the  Appellate 
Jurisdiction  Act,  1876  (39  &  40  Vict,  c  69),  s.  17.   See  Kules,  1883,  0.  lix., 

r.  1  («.)• 

In  any  case  in  which  there  is  but  one  issue  between  the  parties  no  diffi- 
culty can  arise  as  to  the  meaning  of  the  term  "  event,"  in  0.  Ixv.,  r.  1. 
Where  there  are  several  distinct  causes  of  action  on  which  the  plaintiff  and 
defendant  respectivelv  succeed,  the  term  is  to  be  taken  distributively,  and 
the  defendant  is  entitled  to  the  costs  of  the  issues  found  for  him.  Myers  v. 
Defries,  5  £x.  D.  15, 180,  C.  A.  So,  where  the  plaintiff  fails  on  certain  issues 
and  succeeds  as  to  others.  Abbott  v.  Andrews,  8  Q.  B.  D.  648.  This  prin- 
ciple is  now  expressly  laid  down  by  rule  2,  ante,  p.  274. 

Where  the  defendant  succeeds  on  a  simple  set-off,  or,  on  a  counter-claim 
founded  on  matters  that  would  have  been  a  defence  prior  to  the  J.  Acts,  and 
to  an  amount  not  less  than  the  plaintiff's  claim,  he  has  a  complete  defence 
to  the  action,  and  is  therefore  entitled  to  his  costs.  See  Stooke  v.  Taylor,  5 
Q.  B.  D.  569, 576,  et  seq,,j>er  Cockbum,  C.  J.  ;  Baines  v.  Bromley,  6  Q.  B.  D. 
691,  694,  per  Brett,  L.  J. ;  Lowe  v.  Holme,.  10  Q.  B.  D.  286  ;  Chaifield  v. 
Sedgwick,  4  C.  P.  D.  459,  C.  A. 

Where,  however,  the  counter-claim  is  in  the  nature  of  a  cross  action  and 
the  plaintiff  is  successful  on  his  claim,  and  the  defendant  also  on  his  coun- 
ter-claim, the  plaintiff  is  entitled,  even  although  the  defendant  recover  the 
larger  amoimt,  to  the  general  costs  of  the  action  ;  the  defendant  is  entitled 
to  the  costs  of  the  counter-claim,  but  there  is  no  apportionment  of  such 
costs  as,  if  the  claim  and  counter-claim  had  been  separate  actions,  would 
have  been  incurred  in  each  of  them.  TFard  v.  Morse,  23  Ch.  D.  377,  C.  A. 
See  also  Cole  v.  Firth,  4  Ex.  T>.  301,  n. ;  Stooke  v.  Taylor,  5  Q.  B.  D.  569 ; 
and  Ellis  v.  De  Silva,  6  Q.  B.  D.  521.  Where  the  claim  and  counter-claim 
are  both  dismissed  with  costs,  the  plaintiff  pays  the  ceneral  costs  of  the 
action  and  the  defendant  the  amount  only  bv  which  tne  costs  have  been 
increased  by  the  counter-claim.  Saner  v.  BUton,  11  Oh.  D.  416  ;  Mason  v. 
Brentini,  15  Ch.  D.  287,  C.  A. 

The  distinction  above  pointed  out  between  set-off  and  counter-claim,  as 
to  which  vide  post,  Defences  to  Actions  on  Simple  Contract — Set-off  and  Counter- 
claim, was  overlooked  in  many  of  the  earlier  cases  on  the  subject.  See 
judgments  in  Stooke  v.  Taylor,  supra.  It  should  be  observed  that  the 
lights  of  the  parties  as  to  costs  may  be  seriously  affected  by  an  incorrect 
entry  of  the  judgment.    See  Baines  v.  BronUey,  6  Q.  B.  D.  691,  C.  A. 

By  Kules,  1883,  0.  xvi,  r.  1.  a  defendant,  though  unsuccessful,  shall  be 
entitled  to  his  costs  occasioned  oy  joining  under  that  rule  {ante,  p.  86),  any 
co-plaintiff  who  shall  not  be  entitled  to  relief  unless  tiie  court  in  disposing 
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of  the  costs  of  the  action  shall  otherwise  diiect.     See  D'Hormuagee  v.  Cfrey, 
10  Q.  B.  D.  13. 

The  Stat.  1  &  2  Will.  4,  c.  41,  8.  19,  provides  that  in  any  action  brought 
against  a  special  constable,  &c.,  for  anything  done  in  pursuance  of  the  act, 
die  plaintiff,  though  successful,  *'  shall  not  have  costs  against  the  defendant 
unless  the  jud^e  before  whom  the  trial  shall  be,  shall  certify  his  approba- 
tion of  the  action  and  of  the  verdict  obtained  thereupon."  It  seems  that 
this  section  is  still  in  force,  vide  ante,  p.  274. 

Order  cut  to  costs  of  or  occasioned  by  third  party.'j^  Where  a  third  party,  C, 
has  been  brought  m  under  Rules,  1883,  0.  xvi.,  rr.  48-53,  rule  54  pro- 
vides that  "  the  court  or  a  judge  may  decide  all  questions  of  costs  as  between 
a  third  ])arty  and  the  other  pcurties  to  the  action,  and  may  order  any  one  or 
more  to  pay  the  costs  of  any  other  or  others,  or  give  such  direction  as  to 
costs  as  tne  justice  of  the  case  may  require ;"  and  by  rule  55,  a  co-defendant 
against  whom  a  defendant  seeks  contiibution  or  indemnity  is  in  the  same 
position  as  a  third  party.  Thus,  costs  have  been  ordered  to  be  paid  to  C. 
by  the  plaintiff ;  Witham  v.  Van^,  28  W.  R.  812,  T.  S.  1880,  Fry,  J. ;  or,  by 
the  defendant ;  Beynon  v.  Godden,  4  £x.  D.  246,  247,  cor,  Huddleston,  B.  ; 
Dawson  v.  Shepherd,  49  L.  J.,  Ex.  529,  C.  A. ;  or,  C.  has  been  allowed  to  bear 
his  own  costs.  WUliame  v.  S,  E.  By.  Co.,  26  W.  R.  352  ;  H.  S.,  1878,  Q.  B.  D. 
So  ai^ain,  C.  has  been  ordered  to  pay  to  an  imsuccessfiQ  defendant  the  costs 
payable  by  him  to  the  plaintiff ;  Hornby  v.  CardweU,  8  Q.  B.  D.  329,  C.  A. ; 
or,  to  ])av  the  plaintiff  the  costs  occasioned  by  his  defence.  PilUr  v.  Bcherts^ 
21  Ch.  D.  198.  These  orders  were  made  under  Rules,  1875,  0.  Iv.,  r.  1, 
w^hich  was  similar  in  terms  to  Rules,  1883,  0.  Ixv.,  rule  1,  ante,  p.  274  ; . 
and  0.  xvi.,  r.  54,  mpra,  is  explicit  on  the  matter. 

Order  for  costs  <m  higher  scale.]  Under  Rules,  1883,  0.  Ixv.,  r.  8, 
costs  are  in  general  to  be  allowed  on  the  "  lower  scale,"  eiven  in  Appendix 
N. ;  but  by  rule  9,  the  coivt  or  a  judge  may  at  the  trial  or  bearing  or  further 
considemtion  of  the  cause  or  matt^  or  at  the  hearing  of  any  application 
therein,  on  special  grounds  arising  out  of  the  nature  and  importance  or  the 
difficulty  or  urgency  of  the  case,  order,  either  generally  in  any  cause  or 
matter,  or  as  to  the  costs  of  any  particular  application  made  or  business 
done  therein,  that  the  costs  shall  be  allowed  on  the  ^'  higher  scale."  See 
Norfolk,  Ihike  of,  v.  ArhuOmot,  6  Q.  B.  D.  279 ;  In  re  Terrell,  22  Ch.  D. 
473,  C.  A. 

By  rule  12,  "  in  actions  founded  on  contract,  in  which  the  plaintiff 
recovers,  by  judgment  or  otherwise,  a  sum  ^exclusive  of  costs)  not  exceeding; 
.50^.,  he  shall  be  entitled  to  no  more  costs  tnan  he  would  have  been  entitled 
to  had  he  brought  his  action  in  a  county  court  unless  the  court  or  a  judge 
otherwise  orders."  As  to  the  construction  to  be  placed  on  the  wora 
"  recover,"  vide  post,  p.  277. 

It  would  seem  that  the  plaintiff  is,  in  ordinary  cases,  entitled  to  an  order 
under  this  nile,  where  the  defendant  is  abroad,  and  could  not  therefore  l>e 
served  with  county  court  process.  Mtndelssolvn  v.  Hopipe,  W.  N.  1884,  p.  31, 
Mathew,  J.  The  rule  applies  to  an  action  commenced  before  the  rule  came 
into  o])eration  where  judgment  is  recovered  afterwards.  Langley  v.  Svgden, 
W.  N.  1883,  p.  198,  Field,  J. 

Certificate  for  costs  under  the  County  Courts  Act,  1867.1  By  the  Ck)unty 
Courts  Act,  1867  (30  &  31  Vict  c.  142),  s.  5,  as  amended  by  45  &  46  Vict, 
c.  57,  8.  4,  *^  if  in  any  action,  commenced  after  the  passing  of  this  act,  in  any 
of  her  Majesty's  Sui)erior  Courts  of  Record,  the  plaintiff  shall  recover  a  sum 
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less  (han  202.  if  the  action  is  founded  on  contract,  or  lOL  if  founded  on  tort, 
whether  by  verdict,  judgment  by  default,  or  on  demurrer,  or  otherwise,  he 
shall  not  oe  entitled  to  any  costs  of  suit  unless  the  judge  certify  on  the 
record  that  there  was  sufficient  reason  for  bringing  such  action  in  such 
superior  court,  or  unless  the  court  or  a  judge  at  chambers  shall  by  rule  or 
oraer  allow  such  costs." 

The  J.  Act,  1873,  s.  67,  enacts  that  the  above  section  **  shall  apply  to  all 
actions  commenced  or  pending  in  the  said  High  Court  of  Justice  m  which 
any  relief  is  sought  which  can  be  given  in  a  county  court.''  This  limitation 
to  causes  in  which  relief  can  be  given  in  a  cotmty  court  was  first  introduced 
by  the  above  section.  By  sect.  89,  the  county  court  can  in  all  causes  within 
its  jurisdiction  grant  relief  and  give  effect  to  defence  and  counter-claiui  tis 
fully  as  the  Hign  Court  of  Justice  could  have  done.  It  has  no  ori^nal  juris- 
diction to  entertain  an  action  for  maUcious  prosecution,  libel,  slander,  seduc- 
tion, or  breach  of  promise  of  marriage  ;  9  &  10  Vict  c.  95,  a.  68  ;  nor, 
any  action  where  the  claim  exceeds  50/. ;  13  &  14  Vict.  c.  61,  s.  1 ;  19  &  20 
Yict.  c.  108,  8.  24  ;  except  in  actions  founded  on  the  equitable  jurisdiction 
conferred  on  the  county  courts  by  stat.  28  &  29  Vict  c.  99,  s.  1. 

Money  pcdd  into  court  under  a  defence  of  payment  into  court  is  recovered 
within  the  meaning  of  the  County  Courts  Act,  1867,  s.  5 ;  BotUdiitg  v.  Tyler, 
3  B.  &  S.  472 ;  32  L.  J.,  Q.  B.  85  ;  Parr  v.  LiUicrap,  1  H.  &  C.  615  ;  32  L. 
J.,  Ex.  150 ;  HewUt  d?  Co.  v.  CWy,  L.  R.,  5  Q.  B.  418;  but,  it  is  otherwise 
where  the  defence  is  tender.  James  v.  Vane,  2  E.  &  E.  883  ;  29  L.  J.,  Q.  B. 
169.  As  to  cases  in  which  the  pa^onent  of  money  into  court  and  the 
recovery  at  the  trial  are  in  respect  of  different  causes  of  action,  see  Palmer 
V.  Garrett,  I.  R.,  5  C.  L.  412,  C.  P. ;  Byrm  v.  M^Evoy,  Id,  568 ;  Leonard 
V.  Brovmrigg,  I.  R.,  6  C.  L.  161,  Q.  B.,  and  cases  there  cited. 

The  proviso  in  the  J.  Act,  1873,  s.  67,  as  to  the  action  being  one  for 
matter  m  respect  of  which  relief  could  be  given  in  the  county  court,  seems 
to  refer  both  to  the  amount  and  nature  of  the  claim  which  the  plaintiff 
substantiates.  See  Neah  v.  Clarke,  4  Ex.  D.  295,  per  Hawkins,  J. ;  and 
Chatfield  V.  Sedgwick,  4  C.  P.  D.  461,  per  M.  R.  Thus  where  the  plaintiff's 
claim  was  proved  to  be  1142.  and  the  defendant's  set-off  to  be  1092.,  it  was  held, 
that  as  the  county  court  had  no  jurisdiction  to  entertain  the  plaintiff's 
claim,  he  was  not  deprived  of  his  costs.  Potter  v.  Champs,  4  C.  P.  D.  467 ; 
Neale  v.  Clarke,  4  Ex.  D.  286. 

Where  the  plaintiff  proved  a  claim  of  352.  for  rent  and  damages,  and  the 
defendant  a  counter-claim  of  202.  for  damages,  the  plaintiff  was  held 
entitled  to  recover  the  costs  of  his  claim  and  the  defendant  the  costs  of  his 
counter-claim.  Stooke  v.  Taylor,  5  Q.  B.  D.  569 ;  not  following  Staples 
V.  Young.  2  Ex.  D.  324,  where  it  was  held  that  if  the  plaintiff  proved  a 
claim  ana  the  defendant  proved  a  counter-claim  of  less  amount,  the  plaintiff 
recovered  the  balance  only.  The  provisions  of  the  County  Courts  Act,  1867, 
8.  5,  do  not  affect  the  right  to  costs  of  a  defendant  who  has  succeeded  on  a 
counter-claim.  Blake  v.  Appkyard,  3  Ex.  D.  195  ;  Chatfield  v.  Sedgicick,  4 
C.  P.  D.  383,  459,  C.  A.  Hence  in  the  same  action  the  plaintiff,  though 
successful,  may  be  deprived  of  his  costs  on  his  claim,  while  the  defendant 
recovers  costs  on  his  counter-claim.    S.  C. 

In  order  to  decide,  for  the  purposes  of  the  County  Courts  Act,  1867, 
whether  an  action  is  founded  on  contract  or  on  tort,  the  court  will  now  con- 
sider the  substantial  nature  of  the  action  alone,  and  not  its  form.  Thus,  an 
action  for  the  detention  of  goods  is  founded  on  tort ;  Bryant  v.  Herbert, 
3  C.  P.  D.  389,  C.  A. ;  and  a  claim  against  a  common  carrier  for  not  safely 
carrying  goods  delivered  to  liim  for  carriage  is  founded  on  contract 
Fleming  v.  Manchester  Sheffield,  <hc,,  Ry.  Co,,  4  Q.  B.  D.  81,  C.  A.,  overruling 
Tattan  v.  Gt,  W.  By.  Co.,  2  E.  &  E.  844  ;  29  L.  J.,Q.  B.  184.     See  also  Bayl% 


278  Practice  at  Nisi  Prnu. 

V.  Lintotif  L.  R.,  8  C.  P.  346.  So,  an  action  by  the  consignor  against  the 
carrier  for  delivering  the  goods  to  the  consignee,  after  the  consignor  has 
given  a  notice  to  stop  them  in  trarmttij  is  founded  on  tort.  Poniifcx 
V.  Midland  Ry.  Co.,  3  Q.  B.  D.  23. 

The  under-sheriiT  trying  a  writ  of  inquiry  can  certify  under  sect  5. 
Craven  v.  Smith,  L.  B.,  4  Ex.  146.  So  mav  a  county  court  judge  trying 
an  issue  under  19  &  20  Vict  c.  108,  s.  26 ;  the  issue  is  a  sufficient  record  on 
which  to  certify.  Taylor  v.  Ccua,  L.  R,  4  C.  P.  614.  Where  an  action  is 
referred  to  an  arbitrator  "  with  all  the  powers  of  certifying  of  a  judge  aft 
Nisi  Prius,"  he  cannot  certify  after  his  award  has  been  made.  BaifpeU 
v.  Woody  2  Q.  B.  D.  626. 

It  has  been  held  that  the  words  "  commenced  after  the  passing  of  this 
act "  are  parenthetical,  and  that  sect.  5  applies  therefore  to  an  action  com- 
menced in  an  inferior  court  and  removed  by  certiorari  into  the  superior 
court,  even  though  at  the  instance  of  the  defendant.  PelUu  v.  BresUmer^ 
L.  B.,  6  Q.  B.  438,  B.  C.  Sed  qucere.  By  0.  Ixv.,  r.  12,  anUy  p.  276,  a 
plaintiff  recovering  not  more  than  50^.  in  contract,  requires  a  judge's  order 
to  obtain  more  costs  than  he  would  have  been  entitled  to  if  he  had  sued  in 
a  county  court. 

The  cases  in  which  plaintifb  were  deprived  of  costs  by  reason  of  the 
verdict  not  amounting  to  a  sufficient  sum,  were  formerly  extended  by 
certain  obscure  enactments  contained  in  the  stats.  31  &  32  Vict  c.  71,  and 
32  &  33  Vict.  c.  51,  which  conferred  admiralty  jurisdiction  on  the  county 
courts ;  see  31  &  32  Vict.  c.  71,  s.  9 ;  but  these  are  now  repealed  by  Rules, 
1883,  O.  Ixv.,  r.  1.  Tennant  v.  Ellis,  6  Q.  B.  D.  46,  following  GameU 
V.  Bradley,  3  Ap.  Ca.  944,  D.  P.  anU,  p.  274. 

Order  to  disallow  unnecessary  costs.]  By  Rules,  1883,  0.  Ixv.,  r.  20,  "The 
court  or  judge  may,  at  the  nearing  of  any  cause  or  matter "...."  and 
whether  the  same  is  objected  to  or  not,  direct  the  costs  of  any  indorsement 
on  a  writ  of  summons,  pleading,  summons,  affidavit,  evidence,'*  &c., ''  or 
other  proceeding,  or  any  part  thereof,  which  is  improper,  vexatious,  un- 
necessary, or  contains  vexatious  or  unnecessary  matter,  or  is  of  unnecessary 
length,  or  caused  bv  misconduct  or  negligence,  to  be  disallowed,  or  may 
direct  the  taxins-omcer  to  look  into  the  same,  and  to  disallow  the  costs 
tiiereof,  or  of  such  part  thereof  as  he  shall  find  to  be  improper,  unnecessaiTi 
vexatious,  or  to  contain  unnecessary  matter,  or  to  be  of  unnecessary  lengtn, 
or  caus^  by  misconduct  or  negligence.'' 

Order  as  to  costs  occasioned  by  refusal  to  admit.]  By  Rules  1883, 0.  xxi.,  r.  9, 
"Where  the  court  or  a  judge  shall  be  of  opinion  that  any  allegations  of  facty 
denied  or  not  admitted  by  the  defence,  ought  to  have  been  admitted,  the  court 
or  judge  may  make  such  order  as  shall  be  just  with  respect  to  any  extra' costs 
occasioned  b^  their  having  been  denied  or  not  admitted"  We  have  seen,  cmtef 
pp.  70,  71,  tit.  Admissions,  that  the  judge  may  relieve  a  party,  called  upon 
to  admit  a  document  or  fact,  imder  Rules  1883,  0.  xxxii.,  rr.  2,  4,  from  the 
costs  occasioned  by  his  refusal,  by  a  certificate  that  his  refusal  was  reason- 
able. This  is  to  be  given  at  the  trial ;  but  the  court  or  a  jud^e  may  at  any 
time  aUow  the  costs  of  proving  facts  included  in  the  notice  to  admit : 
there  is  no  similar  provision  as  to  documents. 

It  seems  to  be  reasonable  to  refuse  to  admit  a  document  which  the  party 
called  upon  has  no  opportunity  of  inspecting  or  verifying.  Butter  v.  Chapman^ 
8  M.  &  W.  391,  per  cur. 

Order  as  to  costs  of  discovery.]  By  Rules  1883,  0.  xxxi.,  r.  25,  the  costs  of 
discovery  by  interrogatories  or  otherwise  are  in  general  to  be  secured  by  a 
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deposit  to  be  made  (rale  26),  "  by  the  party  seeMog  such  discovery,  and  shall 
be  allowed  as  part  of  his  costs  where  and  only  where  such  discovery  shall 
apT>ear  to  the  judge  at  the  trial,  or  if  there  is  no  trial  to  the  court  or  a 
juage,  or  shall  appear  to  the  taxing-officer  to  have  been  reasonably  asked  for." 

Order  for  costs  of  shorthand  writert^  notes."]  Costs  of  shorthand  writers' 
notes  of  the  trial  will  not  be  allowed  on  taxation,  unless  a  special  direction 
to  that  effect  is  given  in  the  judgment.  Applications  for  such  directions 
must  be  made  at  the  hearing,  or  before  the  judgment  is  drawn  up.  De  la 
Warr,  Earl,  v.  Miles,  19  Ch.  D.  80,  C.  A. 

Order  for  costs  of  proving  original  wHL"]  Where  an  original  will  is 
produced  and  proved,  the  judse  shall  order  by  which  party  the  costs  of 
the  production  and  proof  shall  be  paid.  20  &  21  Vict,  c  77,  s.  65,  amlSy 
p.  141. 

Certificate  for  costs  of  special  jury.']  The  stat.  6  G^.  4,  c  50,  s.  34,  provides 
that  the  party  who  has  obtained  tiie  special  jury  shall  bear  the  costs  thereoi^ 
and  shall  not  on  taxation  be  allowed  tne  extra  costs  thereby  caused,  **  unless 
the  judge  before  whom  the  cause  is  tried  shall,  immediately  after  the 
verdict,  certify  under  his  hand  on  the  back  of  the  record,  that  the  same  was 
a  cause  proper  to  be  tried  by  a  special  jury." 

Where  this  certificate  is  necessanr,  it  must  be  applied  for  immediately 
after  the  verdict  or  nonsuit.  In  iVaggett  v.  Shaw,  3  Camp.  316,  an  appli- 
cation on  the  day  after  the  trial  was  considered  too  late.  Where  the 
certificate  was  verbally  granted  immediately  and  indorsed  on  the  record,  but 
was  not  signed  bv  the  jud^e  till  the  costs  were  undergoing  taxation,  it  was 
held  too  late.  Orace  v.  Clinch,  4  Q.  B.  606.  As  to  the  word  "  immediate," 
the  following  decisions  on  3  &  4  Vict  c  24,  s.  2,  where  the  words  were 
«  unless  the  jud^e  or  presiding  officer  before  whom  such  verdict  shall  be 
obtained  shall  immeaiately  afterwards  certify  on  the  back  of  the  record," 
may  be  found  usefuL  Under  that  section  the  judge  might  take  a  reasonable 
time  to  consider  the  application  for  a  certificate.  He  was  not  bound  to 
give  it  instantly  at  the  close  of  the  trial,  nor  before  the  adjournment  of  the 
court ;  Thompson  v.  Gibson,  8  M.  &  W.  281 ;  Page  v.  Fearce,  lb,  677  ;  nor 
semb.  per  Ld.  Abinger,  C.  B.,  lb.,  even  on  the  same  day  ;  the  object  of  the 
le^slature  being  omy  to  exclude  the  operation  of  any  intervening  fact  or 
discussion  upon  the  juc^e's  mind,  and  to  make  the  certificate  "  the  result  of 
his  impression  at  the  time.'*  And  he  might,  by  consent  or  acquiescence 
of  the  parties  at  the  trial,  certify  a  long  time  afterwards.  Jones  y.  Williams, 
13  M.  &  W.  420.  See  Heden  v.  Atlantic  R.  M.  S.  Navigation  Co.,  2  £.  &  £. 
671  ;  29  L.  J.,  Q.  B.  191.  But  where  no  application  for  the  certificate  was 
made  till  ten  days  after,  at  the  next  assize  town,  and  the  certificate  was 
then  made,  the  court  set  it  aside  as  being  too  late.  Forsdike  v.  Stone,  L.  R.. 
3  C.  P.  607.  And,  it  seems  that  when  the  judge  had  at  the  trial  refused 
the  certificate,  he  could  not  afterwards  grant  it  See  FoJkard  v.  Metropolitan^ 
By,  Co,,  L.  R,  8  C.  P.  470.  The  court  above  had  no  jurisdiction  to  review 
the  discretion  exercised  bv  the  judge  at  Nisi  Prius.  Barker  v.  Hollier,  8  M. 
&  W.  513  ;  Bichardsan  y!' Barnes,  4  Exch.  128. 
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PART   II. 

EVIDENCE    IN    PARTICULAR   ACTIONS. 

Effect  of  ike  Judicature  AcUj  1873,  1875. 

The  J.  Acts,  1873,  1875,  made  great  alteiatione  in  the  practice  and 
procedure  of  Uie  courts.  All  the  superior  courts  at  Westminster  were 
thereby  constituted  divisions  of  the  High  Court  of  Justice,  each  diyiBion 
having  all  the  jurisdiction  which  was  previously  vested  in  each  or  either 
of  the  courts  before  they  were  consolidated.  See  Pinney  v.  Hunt^  6  Ch.  D.  98. 
And  by  the  Bankruptcv  Act,  1883  (46  &  47  Vict  c.  52),  s.  93,  the  jurisdiction 
of  the  London  Court  of  Bankruptcy  has  been  also  transferred  to  the  ^gh 
Court 

By  the  J.  Act,  1873,  effect  is  to  be  given  by  every  division  to  equitable 
estates,  interests,  and  principles,  in  the  same  way  as  they  were  previously 
recognised  by  the  courts  of  eouity  ;  mortgagees  and  assignees  of  choees  in 
action  may  in  general  sue  in  tneir  own  names ;  stipulations  as  to  time,  &c, 
are  not  to  be  considered  of  the  essence  of  a  contract  where  they  were  not  so 
in  equity,  and  in  general  equity  rules  are  to  prevail  The  principal 
provisions  of  the  J.  Act,  1873,  relating  to  these  subjects  are  as  follows  : — 
Effect  to  be  given  ^^^^  ^^*  "  ^^  every  civil  cause  or  matter  commenced  in 
to  equitable  the  High  Court  of  Justice,  law  and  equity  shall  be  adminis- 

rtwMtSf  *^  tered  hj  the  High  Court  of  Justice  and  the  Court  of  Appeal 

°  respectively  according  to  the  rules  following : — 

(1.)  "  If  any  plamtiff  or  petitioner  claims  to  be  entitled  to  any  equitable 
estate  or  right,  or  to  relief  upon  any  equitable  ^und  asainst  any  deed, 
instrument,  or  contract,  or  against  any  right,  title,  or  claim  whatsoever 
asserted  by  any  defendant  or  respondent  in  such  cause  or  matter,  or  to  any 
relief  founded  upon  a  legal  right,  which  heretofore  could  only  have  been 
given  by  a  court  of  equity,  the  said  courts  respectivclv,  and  every  judge 
thereof^  shall  give  to  such  plaintiff  or  petitioner  such  and  the  same  relief  as 
ought  to  have  oeen  given  by  the  Court  of  Chancery  in  a  suit  or  proceeding 
for  the  same  or  the  like  purpose,  properly  instituted  before  the  passing  <? 
this  act'' 

^2.)  ''  If  any  defendant  claims  to  be  entitled  to  any  equitable  estate  or 
rigiit,  or  to  relief  upon  any  equitable  ground  against  any  deed,  instrument, 
or  contract,  or  against  any  right,  title,  or  claim  asserted  by  any  plaintiff  or 
petitioner  in  such  cause  or  matter,  or  alleges  any  ground  of  equitable  defence 
to  any  claim  of  the  plaintiff  or  petitioner  in  such  cause  or  matter,  t^e  said 
courts  respectively,  and  every  judge  thereof,  shall  give  to  every  equitable 
estate,  richt,  or  ground  of  relief  so  claimed,  and  to  every  equitable  defence 
so  allied,  such  and  the  same  effect,  by  way  of  defence  acainst  the  claim  of 
such  plaintiff  or  petitioner,  as  the  Court  of  Chancery  ought  to  have  given  if 
the  same  or  the  tike  matters  had  been  relied  on  by  way  of  defence  in  any 
suit  or  proceeding  instituted  in  that  court  for  the  same  or  the  Hke  purpose 
before  tnepassin^  of  this  act" 

(3.)  "  Tne  said  courts  respectively,  and  every  judge  thereof,  shall  also 
have  power  to  grant  to  any  defendant  in  respect  of  any  equitable  estate  or 
right,  or  other  matter  of  equity,  and  also  in  respect  of  any  legal  estate,  right, 
or  titie  claimed  or  asserted  by  him,  all  such  relief  against  any  plaintii^  or 
petitioner  as  such  defendant  shall  have  properly  claimed  by  'his  pleading, 
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and  as  the  said  courts  respectively,  or  any  judge  thereof,  might  have  granted 
in  any  suit  instituted  for  that  purpose  by  the  §anie  defendant  against  the 
same  plaintiff  or  petitioner  ;  and  also  all  such  relief  relating  to  or  connected 
with  the  original  subject  of  the  cause  or  matter,  and  in  like  manner  claimed 
against  any  other  person,  whether  already  a  part^  to  the  same  cause  or 
matter  or  not,  who  shall  have  been  duly  served  with  notice  in  writing  of 
such  claim  pursuant  to  any  rule  of  court  or  any  order  of  the  court,  as  might 
properly  have  been  granted  against  such  person  if  he  had  been  made  a 
defendimt  to  a  cause  duly  instituted  by  the  same  defendant  for  the  like 
purpose  ;  and  every  person  served  with  any  such  notice  shall  thenceforth 
Be  deemed  a  party  to  such  cause  or  matter  with  the  same  rights,  in  respect 
of  his  defence  against  such  claim,  as  if  he  had  been  duly  sued  in  the  ordinary 
wav  by  such  defendant" 

(4.)  "The  said  courts  respectively,  and  every  judge  thereof,  shall  recog- 
nise and  take  notice  of  all  equitable  estates,  titles,  and  rights,  and  all 
equitable  duties  and  liabilities  appearing  incidentally  in  the  course  of  any 
cause  or  matter,  in  the  same  manner  in  which  the  Court  of  Chancery  would 
have  recognised  and  taken  notice  of  the  same  in  any  suit  or  proceeding  duly 
instituted  therein  before  the  passing  of  this  act,** 

Si.)  "  Subject  to  the  aforesaid  provisions  for  giving  effect  to  equitable 
ts  and  other  matters  of  equity  in  manner  aforesaid,  and  to  the  other 
express  provisions  of  this  act,  the  said  courts  respectively,  and  every  judge 
thereof,  shall  recognise  and  give  effect  to  all  legal  claims  and  demands,  and 
all  estates,  titles,  rights,  duties,  obligations,  and  liabilities  existing  by  the 
common  law  or  by  any  custom  or  created  by  any  statute,  in  the  same  manner 
as  the  same  would  have  been  recognised  and  given  effect  to  if  this  act  had 
not  passed  by  any  of  the  courts  whose  jurisdiction  is  hereby  transferred  to 
the  said  High  Court  of  Justice." 

(7.)  "  The  High  Court  of  Justice  and  the  Court  of  Appeal  respectively, 
in  the  exercise  of  the  jurisdiction  vested  in  them  by  this  act,  in  every  cause 
or  matter  pending  before  them  respectively,  shall  have  power  to  grant,  and 
shall  grant,  either  absolutely  or  on  such  reasonable  terms  and  conditions  as 
to  them  shaU  seem  just,  all  such  remedies  whatsoever  as  any  of  the  parties 
thereto  may  appear  to  be  entitled  to  in  respect  ^of  any  and  every  legal  or 
equitable  claim  properly 'brought  forward  by  them  respectively  in  such 
cause  or  matter  ;  so  that,  as  far  as  possible,  all  matters  so  in  controversy 
between  the  said  parties  respectively  may  be  completely  and  Anally  deter- 
mined, and  all  multiplicity  of  legal  proceedings  concerning  any  of  such 
matters  avoided." 

By  sect.  26,  (5.)  "  A  mortgagor  entitled  for  the  time  being  j^grtKa  or 
to  the  possession  or  receipt  oi  the  rents  and  profits  of  any  may^ein 
land  as  to  which  no  notice  of  his  intention  to  take  possession  ^^  own 
or  to  enter  into  the  receipt  of  the  rents  and  profits  thereof  °*^™®' 
shall  haye  been  given  by  the  mortgagee,  may  sue  for  such  possession,  or  for 
the  recovery  of  such  rents  or  profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative  thereto,  in  his  own  name 
only,  unless  the  cause  of  action  arises  upon  a  lease  or  other  contract  made 
by  nim  jointly  with  any  other  person."  See  Fairclough  v.  Marshall,  4  Ex. 
D.  37  C.  A. 

(6.)  "  Any  absolute  assignment,  by  writing  under  the  hand  of  the  assignor 
(not  purporting  to  be  by  way  of  charge  only),  of  any  debt  or  Asaiimee 
other  legal  chose  in  action,  of  which  express  notice  in  writing  of  choso  in 
shall  have  been  given  to  the  debtor,  trustee,  or  other  person  action  uiay 
from  whom  the  assignor  would  have  been  entitled  to  receive  or  ©Mm  Siune. 
claim  such  debt  or  chose  in  action,  shall  be,  and  be  deemed  to 
have  been,  effectual  in  law  (subject  to  all  equities  which  would  have  been 
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entitled  to  priori^  over  the  right  of  the  assignee  if  this  act  had  not  passed), 
to  pass  and  tians&r  the  legal  right  to  such  debt  or  chose  in  action  firam  the 
date  of  such  notice,  and  all  legal  and  other  remedies  for  the  same,  and  the 
power  to  give  a  good  discharge  for  the  same,  without  the  concurrence  of  the 
assignor."  See  hereon  Young  v.  Kitchirif  3  Ex.  D.  127  ;  Briee  v.  Banni^er^ 
3  Q.  B.  D.  569,  C.  A. ;  National  Provincial  Bank  of  England  v.  Harle,  6  Q. 
B.  D.  626. 

(7.)  "  Stipulations  in  contracts  as  to  time  or  otherwise,  which  would  not, 
stipulations  '^^^ore  the  passing "  (August  6th,  1873)  "  of  this  act,  have  been 
in  contracu  deemed  to  be  or  to  have  oecome  of  the  essence  of  such  contracts 
u  to  time,  in  a  court  of  equity,  shall  receive  in  all  courts  the  same  construc- 
tion and  effect  as  they  would  have  heretofore  received  in  equity." 
See  hereon  posty  p.  295. 

(11.)  '*  Generally,  in  all  matters  not  hereinbefore  particularly  mentioned 

in  which  there  is  any  conflict  or  variance  between  the  rules  of 

to  p»vS!**  equity  and  the  rules  of  the  common  law  with  reference  to  the 

same  matter,  the  rules  of  equity  shall  prevail."    For  instances 

of  the  application  of  this  rule,  see  Bvstros  v.  White,  and  Bullock  v.  (Jorrie, 

ante,  p.  146,  and  Qrard  v.  Holland,  3  C.  P.  D.  180. 

It  must,  however,  be  observed  that  the  effect  of  the  act  is  not  to  abolish 
the  distinction  between  legal  and  equitable  estates.  Clemente  v.  MaUhews, 
11  Q.  B.  D.  814,  per  Cotton,  L.  J. 

By  the  J.  Act,  1875,  s.  10  [repealing  J.  Act,  1873,  s.  26  (1)]  "in  the 
Roles  as  to  administration  by  the  court  of  the  assets  of  any  nerson  who 
creditors  and  may  die  after  the  commencement  of  this  act"  (1st  Nov.  1875), 
debts  proT-  « ^^^1  whose  estate  may  prove  to  be  insufficient  for  the  pay- 
ment in  full  of  his  debts  and  liabilities,  and  in  the  winding- 
up  of  any  company  under  the  Companies  Acts,  1862  and  1867,  whose 
assets  may  prove  to  be  insufficient  for  the  payment  of  its  debts  and  liar 
bilities  and  the  costs  of  winding  up ;  the  same  rules  shall  prevail  and 
be  observed  as  to  the  respective  rights  of  secured  and  unsecured  credi- 
tors, and  as  to  debts  and  liabilities  provable,  and  as  to  the  valuation  of 
annuities  and  future  and  contingent  liabilities  respectively,  as  may  be  in 
force  for  the  time  being  under  the  Law  of  Bankruptcy  with  respect  to  the 
estates  of  persons  adiudged  bankrupt ;  and  all  persons  who  in  any  such 
case  would  be  entitled  to  prove  for  and  receive  dividends  out  of  the  estate 
of  any  such  deceased  person,  or  out  of  the  assets  of  any  such  company,  may 
come  in  under  the  decree  or  order  for  the  administration  of  such  estate,  or 
tmder  the  winding-up  of  such  company,  and  make  such  claims  against  the 
same  as  they  may  respectively  be  entitled  to  by  virtue  of  this  act."  The 
decis^ns  on  the  effect  of  this  section  will  be  found  under  the  several  subjects 
to  which  it  relates. 

RuU$,  1883,  rdaivng  to  Pleading, 

It  will  be  convenient  here  to  give  a  summary  of  the  Rules,  1883,  so  far 
as  they  affect  pleading. 

By  Rules,  1883,  0.  xvi,  rr.  1,  A,  11,  ante,  p.  86,  objection  on  the  ground 
of  non-joinder  or  mis-joinder  of  parties  is  no  longer  a  defence,  and  ample 
powers  of  amendment  are  given. 

By  0.  xix.,  r.  4,  '*  eveiy  pleading  shall  contain  and  contain  only  a  state- 
ment in  a  simimary  form  of  the  material  fiEu^ts  on  which  the  party  nleading 
relies  for  his  claim  or  defence,  as  the  case  may  be,  but  not  the  eviaence  by 
which  they  are  to  be  proved." 

R.  6  provides  that  the  forms  given  in  Appendices  C,  D.,  and  K  shall  be 
Hsed  where  applicable. 
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R  6.  '^  In  all  cases  in  which  the  party  pleading  relies  on  any  misrepresen- 
tation, fraud,  breach  of  trust,  wilful  default,  or  undue  influence,  and  in  all 
other  cases  in  which  particulars  maybe  necessaiy  beyond  such  as  are  exempli- 
fied in  the  forms  aforesaid,  particulars  with  dates  and  items,  if  necessaiy, 
shall  be  stated  in  the  pleading,  provided  that  if  the  particulars  be  of  debt 
expenses  or  damages/'  reference  to  partictdan  otherwise  delivered  shall 
be  sufficient,  if  they  exceed  3  folios. 

R.  12.  "  Nothing  in  these  Rules  contained  shall  affect  the  right  of  any 
defendant  to  plead  not  guilty  by  statute.  And  every  defence  of  not  guilty 
by  statute  shall  have  the  same  effect  as  a  plea  of  not  guilty  by  statute  has 
heretofore  had,  but  if  the  defendant  so  plead,  he  shall  not' plead  any  other 
defence  to  the  same  cause  of  action  without  the  leave  of  the  court  or  a 
judge."  See  further  O.  xxL,  r.  19,  post,  p.  284. 

K  13.  "  Every  allegation  of  fact  in  any  pleading  not  being  a  petition 
or  summons,  if  not  aenied  specifically  or  oy  necessary  implication,  or 
stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party,  shall  be 
taken  to  be  admitted,  except  as  i^;amst  an  infant,  lunatic,  or  person  of  un- 
sound mind  not  so  found  by  inquisition." 

R.  14.  "Any  condition  precedent,  the  performance  or  occurrence  of 
which  is  intended  to  be  contested,  shall  be  distinctly  specified  in  his  plead- 
ing by  the  plaintiff  or  defendant  (as  the  case  may  be) ;  and,  subject  thereto, 
an  averment  of  the  performance  or  occurrence  of  all  conditions  precedent 
necessarv  for  the  case  for  the  plaintiff  or  the  defendant  shall  be  implied  in 
liis  pleading/* 

R.  15.  '*  The  defendant  or  plaintiff  (as  the  case  maybe)  must  raise  by  his 
pleading  all  matters  which  show  the  action  or  counter-claim  not  to  be 
maintainable,  or  that  the  transaction  is  either  void  or  voidable  in  point  of 
law,  and  all  such  grounds  of  defence  or  reply,  oA  the  case  may  be,  as  if  not 
raised  would  be  nkely  to  take  the  opposite  party  by  surprise,  or  would 
raise  issues  of  fact  notarising  out  of  the  preceding  pleadings,  as  for  instance, 
fraud.  Statute  of  Limitations,  release,  payment,  performance,  f&ctB  showing 
illegality  either  by  statute  or  common  law,  or  Statute  of  Frauds." 

R.  16.  ''No  pleading,  not  being  a  petition  or  summons,  shall„except  hj  way 
of  amendment,  raise  any  new  ground  of  claim  or  contain  any  allegation  of 
fact  inconsistent  with  the  previous  pleadings  of  the  party  pleading  the  same." 

R.  17.  **  It  shall  not  be  sufficient  for  a  defendant,  in  his  statement  of  de- 
fence to  deny  generally  the  grounds  alleged  by  the  statement  of  claim,  or 
for  a  plaintiff  m  his  reply  to  deny  generally  the  grounds  alleged  in  a  defence 
by  way  of  counter-claim,  but  each  party  must  deal  specifically  with  each 
allegation  of  fact  of  which  he  does  not  admit  the  truth,  except  damages.'' 

R.  18.  "  Subject  to  the  last  preceding  rule,  the  plaintiff  by  his  reply 
may  join  issue  upon  the  defence,  and  ea^  party  in  nis  pleading  (if  any) 
subsequent  to  reply  may  join  issue  upon  the  previous  pleading.  Such 
joinder  of  issue  shall  operate  as  a  denial  of  every  material  allegation  of 
facts  in  the  pleading  upon  which  issue  is  joined,  but  it  may  except  any  facts 
which  the  party  may  be  willing  to  admit,  and  euiall  then  operate  as  a  denial 
of  the  facts  not  so  aamitted."    See  also  0.  xxvii.,  r.  13,  pok,  p.  284. 

R.  19.  ''  When  a  party  in  any  pleading  denies  an  allc^tion  of  fact  in  the 
previous  pleading  of  the  opposite  party,  he  must  not  do  so  evasively,  but 
answer  the  point  of  substance.  Thus,  if  it  be  allied  that  he  received  a 
certain  sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he  received  that 
particular  amount,  but  he  must  deny  that  he  received  that  sum  or  any  part 
thereof,  or  else  set  out  how  much  he  received.  And  if  an  allegation  is  made 
with  divers  circumstances,  it  shall  not  be  sufficient  to  deny  it  along  with 
those  circumstances.'' 

R.  20.  "  When  a  contract,  promise,  or  agreement  is  alleged  in  any  plead- 
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ing,  a  bare  denial  of  the  same  by  the  opposite  party  shall  be  construed  only 
as  a  denial  in  fact  of  the  express  contract,  promise,  or  agreement  alleged,  or 
of  the  matters  of  fact  from  which  the  same  may  be  implied  by  law,  and  not 
as  a  denial  of  the  legality  or  snfficiency  in  law  of  such  contract,  promise,  or 
agreement,  whether  with  reference  to  the  Statute  of  Frauds,  or  otherwifle." 

0.  xxL,  rr.  1,  2,  3,  5,  will  be  found  »vb  tit^  Defences  to  gimple  contracts,  po9t. 

K.  4.  '*  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed, 
or  their  amount :  but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases 
unless  expressly  admitted.'' 

R  19.  "  In  every  case  in  which  a  party  shall  plead  the  general  issue, 
intending  to  give  the  special  matter  in  evidence,  by  virtue  of  an  act  of  par- 
liament, he  shall  insert  in  the  margin  of  his  pleading  the  words  '  by  statute, 
together  with  the  year  of  the  reign  in  which  the  act  of  parliament  on  which 
he  relies  was  passed,  and  also  the  chapter  and  section  of  such  act,  and  shall 
specify  whether  such  act  was  public  or  otherwise,  otherwise  such  defence 
shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  act  of  parliament" 

By  O.  xix.,  r.  12,  ante,  p.  283,  the  defence  of  '*  not  guilty,  by  statute,"  is 
retained. 

R.  20.    **  No  plea  or  defence  shall  be  pleaded  in  abatement." 

O.  xxiii.,  r.  6.  *^  No  new  assignment  shall  be  necessary  or  used.  But 
everything  which  was  formerly  aUeged  bv  way  of  new  assignment  may 
hereafter  be  introduced  by  amendment  of  the  statement  of  claim  or  by  way 
of  reply." 

O.  XXV.,  r.  2.  ^*  Any  ^arty  shall  be  entitled  to  raise  by  his  pleading  any 
point  of  law,  and  any  point  so  raised  shall  he  disposed  of  by  tne  judge  who 
tries  the  cause,  at  or  alter  the  trial."  As  to  arguments  on  points  of  law, 
vide  ante,  pp.  266,  267. 

O.  xxvii.,  r.  13.  "  If  the  plaintiff  does  not  deliver  a  reply,  or  any  party 
does  not  deliver  any  subsequent  pleading  within  the  period  allowed  for  that 
purpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the  expiration  of  that 
period,  and  all  the  material  statements  of  hct  in  the  pleading  last  delivered 
shall  be  deemed  to  have  been  denied  and  put  in  issue." 

O.  xxxvi.,  r.  58.  '^  Where  damages  are  to  be  assessed  in  respect  of  any 
continuing  cause  of  action,  they  shall  be  assessed  down  to  the  time  of  the 
assessment." 

The  Kules  relating  to  Set-off  and  Counter-claim  will  be  found  postj  sub 
tit.  Set-off  amd  Counter-claim, 

Eeference  is  made  in  appropriate  parts  of  this  work  to  the  various 
sections  of  the  J.  Acts,  and  tne  Kules,  1883,  affecting  principles  of  law  or 
the  practice  at  Nisi  Prius. 


ACTIONS  FOUNDED  ON  SIMPLE  CONTRACT. 

In  the  early  editions  of  this  work  an  alphabetical  arrangement  of  par- 
ticular actions,  in  the  order  of  the  known  jforms  of  action,  was  adopted  for 
convenient  reference.  These  forms  have  now  become  oosolete,  and  this 
arrangement  has  therefore  been  recast  in  the  following  pages,  and  the 
actions  are  distributed  under  the  two  heads  still  recognised  for  some 
purposes,  namely,  of  actions  on  contracts,  simple  or  by  specialty,  and  actions 
for  wrongs  independent  of  contract.  The  legal  reader,  however,  will  not 
require  to  be  told  that  a  strict  adherence  to  tni^,  or  any  other  distribution 
of  the  subject,  is  practically  impossible,  and  he  will  occasionally  find  under 
one  head  decisions  which  are  also  applicable  to  another  and  dinerent  head. 
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ACTION  ON  SALE  OF  REAL  PROPERTY. 

Vendor  againgt  Vendee. 

In  an  action  by  the  vendor  of  real  property  on  the  purchaser's  default  in 
completing  the  contract,  the  plaintiff  may  be  called  upon  by  the  defence  to 
prove  the  contract ;  the  performance  by  himself  of  all  conditions  precedent; 
and  the  defendant's  default. 

Proof  of  ike  Contract— Stat,  of  Frauds.]  By  the  Stat,  of  Frauds,  29  Car.  2, 
c  3,  s.  4,  no  action  shall  be  brought,  whereby  to  charge  any  person  [upon 
any  agreement  made]  upon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  an  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorized.  A 
defence  under  this  statute  must  now  be  pleaded  specially.  Rules,  1883,  O. 
zix.,  r.  20,  ante,  p.  284.  When  it  is  so  pleaded  it  will  be  necessary  to  prove 
a  contract  in  writing. 

The  words  in  brackets  occur  in  a  preceding  part  of  the  clause,  and  seem 
to  belong  to  this  part  also.  See  Sugd.  V.  &  P.,  14th  ed.,  123.  A  contract 
bv  deed  seems  not  to  be  within  the  statute,  and  therefore  requires  no 
signature,  vide  ante,  p.  129. 

JVhat  is  an  interest  in  land  within  St<U,  Frauds,  b.  4.]  A  question  often 
arises  as  to  what  is  an  **  interest  in  or  concerning'*  land,  &c.,  within  this 
section.  Where  crops  sold  are  of  grass  or  growing  fruit,  and  the  terms  of 
the  sale  imply  the  grant  of  an  interest  in  the  land,  and  not  of  a  mere  ease- 
ment or  light  of  entry,  then  the  contract  is  within  sect.  4.  Crosby  v. 
JVad»worth,  6  East,  602 ;  Jones  v.  Flint,  10  Ad.  &  E.  753 ;  Rodwell  v. 
Phillips,  9  M.  &  W.  501.  But,  if  the  crops  be  not  natural,  as  grass,  but 
industrial,  as  wheat,  and  are  fit  to  cut  when  sold,  the  sale  is  not  an  interest 
in  land  within  sect  4,  though  it  may  be  within  sect.  17  ;  and  it  is  imma- 
terial whether  the  cutting  i«  to  be  by  the  buyer  or  seller.  Evans  v.  Roberts, 
5  B.  &  C.  829  ;  Parker  v.  Staniland,  11  East,  362.  Where  timber  is  sold 
as  such,  to  be  cut  by  either  the  seller  or  the  buyer,  it  has  been  held  to  be 
the  sale  of  a  chatteL  Smith  v.  Surman,  9  B.  &  C.  561 ;  Marshall  v.  Green, 
I  Q.  B.  D.  35.  See  further  WaMourn  v.  Burrows,  1  Exch.  115,  and  1  Wms. 
Saund.  277  c,  (/).  . 

Where  the  contract  relates  to  an  interest  in  land,  any  collateral  contract, 
such  as  to  provide  additional  furniture,  cannot  be  enforced  if  the  agreement 
be  not  in  writing.  MecheUn  v.  Wallace,  7  Ad.  &  E.  49  ;  Vaughan  v.  Han- 
cock, 3  C.  B.  766.  So,  on  an  oral  contract  to  give  up  a  house  and  fixtures 
for  a  certain  sum,  payment  of  the  sum  agreed  cannot  oe  enforced,  although 
the  house  has  been  given  up  pursuant  to  the  agreement  Kelly  v.  Webster, 
12  C.  B.  283  ;  21  L.  J.,  C.  P.  163.  But,  where  there  was  an  agreement  be- 
tween landlord  and  tenant  that  the  landlord,  at  the  expiration  of  the 
tenancy,  would  take  at  a  valuation  the  fixtures,  which  the  tenant  had  power 
to  remove  during  his  term,  this  was  held  not  within  the  statute.  Hatlen  v. 
Runder,  1  C.  M.  &  R.  266  ;  Lee  v.  Gaskell,  1  Q.  B.  D.  700.  An  agreement 
to  take  furnished  lodgings  is  within  sect.  4.  Innmn  v.  Stamp,  1  Stark.  12  ; 
Edge  v.  Strafford,  1  C.  &  J.  391.  In  those  cases  the  contract,  if  carried  out, 
would  have  amoimted  to  a  demise,  and  the  occupier  could  have  maintained 
trespass  or  ejectment ;  but  if  the  contract  is  merely  for  board  and  lodgiug 
as  an  inmate  of  the  house,  although  the  inmate  is  to  have  a  separate  room. 
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such  contract  is  not  within  sect  4.  Wright  y.  Stavert^  2  E.  &  K  721 ;  29  Tu 
J.,  Q.  B.  161.  Nor,  it  would  seem,  is  a  contract  to  take  as  lodger,  and  not 
as  under-tenant,  certain  defined  rooms  within  sect  4.  See  AUan  v.  Liver- 
pool,  L.  R.,  9  Q.  B.  191, 192,  and  other  cases  cited  posty  sub,  tit.  Actions  for 
Jllegal  Distress.  Nor  is  an  agreement  to  build  a  house,  though  it  implies  a 
licence  to  go  on  the  land.  Id.,  per  Ciompton,  J.  See  also  JVelU  v.  Kingston- 
vpon-HuMy  L.  R.,  10  C.  P.  402.  A  grant  of  a  right  to  shoot  oyer  land  and 
take  away  part  of  the  game  killed  is  within  sect.  4.  Webber  y.  Lee,  9  Q.  B. 
D.  315,  C.  A.  So  is  a  contract  to  retire  from  a  milk-walk  in  fayour  of  the 
defendant,  and  to  giye  up  the  premises  occupied  by  the  plaintiffs  and  stock 
to  him.  &imrt  y.  Haa-dingy  16  C.  B.  662 ;  24  L.  J.,  'C.  P.  76.  So,  on  an  oral 
agreement  to  giye  up  a  brickyard  and  bricks  on  it  to  the  plaintiff  at  a  yalna- 
tion,  defendant  undertaking  to  pay  to  the  landlord  the  rent  then  due,  though 
plaintiff  has  taken  possession  and  paid  for  the  bricks,  he  cannot  sue  defendant 
for  not  paying  the  landlord  :  the  contract  and  consideration  being  entire. 
HodgsonY.  Johnson,  E.  B.  &  E.  686  ;  28 L.  J., Q.  B.  88 ;  Sanderson  y.  Graves, 
L.  R,  10  Ex.  234.  For  although  the  plaintiff's  part  of  the  agreement  be  per^ 
formed,  it  cannot  be  enforced  against  the  defendant  if  not  in  writing.  Coeting 
y.  Ward,  1  C.  B.  858.  See,  howeyer,  PuUnvok  v.  Latoes,  1 Q.  B.  D.  284.  And 
an  agreement  as  to  land,  if  entirely  performed  on  both  sides,  may  be  giyen 
in  eyidence,  though  not  in  writing,  for  a  collateral  purpose  :  thus,  under  an 
oral  agreement  that  plaintiff  should  pay  37/.  for  defendant's  interest  in 
premises,  defendant  to  return  102.  if  plaintiff  were  refused  a  licence  to  use 
the  premises  as  a  slauchter-house,  the  plaintiff  had  possession  of  the 
premises  and  paid  the  defendant  the  371. ;  it  was  held  that  the  plaintiff 
could  recover  the  lOL  on  the  licence  being  refused.  Green  y.  Saddington, 
7  E.  &  B.  503. 

A  contract  relating  to  the  expenses  of  inyestigating  the  title  to  land  is 
not  within  this  section.  Jeakes  y.  White,  6  Exch.  873.  Nor,  is  it  clear  that 
an  agreement  relating  to  an  easement  on  land  is  within  it ;  such  contract, 
however,  if  it  professes  to  grant  an  easement,  must  be  by  deed.  See  Sugd. 
y.  &  P.,  14th  ed.,  123,  and  post,  tit.  Trespass  to  land — Defence  of  licence.  A 
share  in  a  mine  actually  in  work  was  neld  to  be  within  sect.  4.  Boyce  v. 
Green,  Batty,  608,  Ir.  Q.  B.  But  in  Watson  ^.  Spratley,  10  Exch.  222  ;  24 
L.  J.,  Ex.  53,  an  oral  sale  of  shares  in  an  unintJbrporated  mine  company  in 
Cornwall,  formed  on  the  "  cost-book "  principle,  was  held  good.  Accord. 
Powell  v.  Jessop,  18  C.  B.  336 ;  25  L.  J.,  C.  P.  199.  These  decisions  are 
founded  on  the  principle  that  a  shareholder  has  an  interest,  not  in  the  land, 
but  in  the  adventure  and  profits  thereof.  If  he  be  a  co-tenant,  in  law  or 
equity,  of  the  land,  the  case  would  be  different.  The  same  principle  applies 
to  aU  joint-stock  companies  possessing  land,  in  which,  even  although  unin- 
corporated, the  shareholders  have  no  direct  interest  in  the  laud  necessarily 
occupied  for  carrying  on  the  business,  but  only  a  richt  to  the  profits  of  the 
business  itself,  as  has  been  frequently  decided  under  the  Mortmain  Act ; 
Myers  v.  Perigal,  2  D.  M.  &  G.  599  ;  22  L.  J.,  Ch.  431 ;  Edwards  v.  HaU,  6 
D.  M.  &  G.  74  ;  26  L.  J.,  Ch.  82  ;  Attree  v.  Hawe,  9  Ch.  D.  337,  C.  A  ;  and 
in  appeal  cases  from  the  revising  barristers  ;  Buhner  v.  Norris,  9  C.  B.,  N. 
S.  19 ;  30  L.  J.,  C.  P.  25  ;  Bennett  v.  Blain,  15  C.  B.,  N.  S.  578 ;  33  L.  J., 
C.  P.  63 ;  Freeman  v.  Gainsford,  18  C.  B.,  N.  S.  185 ;  34  L.  J..  C.  P.  95  ; 
Bobinson  v.  Ainge,  L.  R.,  4  C.  P.  429.  A  contract  bv  the  defendant  to  get 
for  the  plaintiff  a  lease  of  land,  in  which  the  defendant  has  no  interest,  is 
within  the  section.  Horsey  y.  Graham,  L.  R,  5  C.  P.  9.  A  collateral  a^e- 
ment  to  do  something  not  relating  to  land,  in  consideration  that  one  ol  the 
parties  shall  sign  a  contract  relating  to  land,  is  not  within  the  section. 
Morgan  v.  Griffith,  L.  R.,  6  Ex.  70 ;  Erskiiie  v.  Adeane,  L.  R,  8  Ch.  756 ; 
Mann  v.  Nunn,  43  L.  J.,  0.  P.  241 ;  Angell  v.  Dvke,  L.  R.,  10  Q.  B.  174. 
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WTiat  is  a  iuffieient  note  within  Stat,  of  Frauds,  s.  4.]  The  note  or  memo- 
landum  most  be  a  memorandum  of  an  agreement  complete  when  the 
memorandum  is  made.  Munday  v.  Asprey,  13  Ch.  D.  855.  It  muBt  specify 
the  terms ;  for  otherwise  all  the  danger  of  perjury,  which  the  statute  intended 
to  guard  against,  would  be  let  in.  Sugd.  Y.  &  P.  14th  ed.  134.  Thus, 
where  an  auctioneer's  receipt  for  the  deposit  was  set  up  as  an  agreement,  it 
was  rejected  because  it  did  not  state  the  price  to  be  paid  for  the  estate ; 
Blagdm  v.  Bradbear,  12  Yes.  466  ;  but,  had  the  receipt  referred  to  the  con- 
ditions of  sale,  80  as  to  have  entitled  the  court  to  look  at  them  for  the  terms, 
it  might  have  been  enforced  as  an  i^reement  S.  C.  The  agreement  cannot 
be  embrced,  unless  both  the  contracting  parties  are  named  m  it.  Williams 
V.  Jordan,  6  Ch.  D.  517  ;  Williams  v.  Byrnes,  1  Moo.  P.  C,  N.  S.  154 : 
WiUiams  v.  Lake,  2  £.  &  £.  349  ;  29  L.  J.,  Q.  B.  1.  Subiect,  terms,  and 
names  of  the  parties  must  appear.  S.  C.  It  is  sufficient  if  the  names  appear 
by  certain  description  ;  tnus,  where  the  property  was  described  ''  as 
belonging  to  the  late  A.  B.,"  and  the  sale  was  stated  to  be  by  direction  of 
the  executors  ;  Hood  v.  Barrington,  Ld,,  L.  B.,  6  £q.  218 ;  or,  was  stated  to 
be  sold  "  by  direction  of  the  proprietor  ; "  Sale  v.  Lambert ,  L.  R.,  18  £a.  1  ; 
Boskter  v.  Miller,  3  Ap.  Ca.  1124,  D.  P. ;  or,  by  a  trustee  selling  under  a 
trust  for  sale  ;  Catling  v.  King,  5  Ch.  D.  660  ;  or,  it  appears  that  uie  sale  is 
by  a  company  in  possession  ;  Commins  v.  Scott,  L.  R.,  20  Eq.  11 ;  the  con- 
firmation of  the  auctioneer  or  vendor^s  solicitor  "  as  agent  for  the  vendors," 
was  held  to  satisfy  this  rule.  See  also  Beer  v.  London  S  Paris  Hotel,  Id. 
412.  But,  the  term  '^  vendor"  without  further  description  is  insufficient. 
Potter  V.  Dupield,  Id.  4 ;  Thomas  v.  Brown,  1  Q.  B.  D.  714. 

A  general  description  of  the  nroperty  sold  is  sufficient :  as  <'Mr.  O.'s 
house ;"  OgUvie  v.  Foljambe,  3  Mer.  53  ;  '*  the  property  in  Cable  Street" 
BUakley  v.  Smith,  11  Sim.  150.  So,  a  memorandum,  **  The  property  duly 
sold  to  A  S.,  and  deposit  ^d  at  close  of  sale,"  coupled  with  a  receipt, 
''  Pinxton,  Mar.  29,  1880.  Received  of  A.  S.  the  sum  of  212.  as  deposit  on 
property  purchased  at  4202.,  at  the  Sun  Inn,  Pinxton,  on  the  above  date. 
C.  Owner,^'  was  held  sufficient    Shardlow  v.  Cotterell,  20  Ch.  D.  90,  C.  A. 

It  is  not  necessary  that  the  names  or  terms  should  appear  in  any  single 
paper.  The  contract  may  be  collected  from  several  connected  papers. 
Kennedy  v.  Lee,  3  Meriv.  441  ;  Warner  v.  Willington,  3  Drew.  523  ;  25  L. 
J.,  Ch.  662  ;  Ridgway  v.  Wharton,  6  H.  L.  C.  238 ;  27  L.  J.,  Ch.  46  ;  Nene 
Valley  Drainage  Commrs.  v.  Dunldeyy  4  Ch.  D.  1 ;  Baum^nn  v.  James,  L.  R., 
3  Ch.  508.  So,  if  a  letter,  properly  signed,  does  not  contain  the  whol^ 
agreement,  yet  if  it  actually  refers  to  a  writing  that  does,  it  will  be  suffi- 
cient, though  the  latter  writing  is  not  signed  ;  and  oral  evidence  is  admis- 
sible to  identify  the  writing  referred  to.  AUen  v.  Bennet,  3  Taunt  169 ;  see 
Clinan  v.  Cooke,  1  Sch.  &  Lef.  33,  and  Smith  v.  Surman,  9  R  &  C.  561. 
Where  a  contract  in  writing  exists  which  binds  one  party  to  the  contract 
under  the  statute,  any  subsequent  note,  signed  by  the  other,  is  sufficient  to 
bind  him,  provided  it  either  contains  the  terms,  or  refers  to  any  other 
writing  that  contains  them  ;  DoheU  v.  Hutchinsony  3  Ad.  &  £.  355  ;  Rosdter 
v.  Miuer,  supra;  even  though  the  subsequent  note  is  written  to  request  a 
rescission  of  the  contract.  Coupland  v.  Arrowsmith,  18  L.  T.,  N.  S.  755, 
Jiily,  1868 — Qiff.,  Y.-C.  The  connection  ought  to  appear  on  the  papers, 
and  not  by  extrinsic  oral  evidence  only.  Boudell  v.  brummond,  11  East, 
152  ;  1  Smith's  Lead.  Ca.,  8th  ed.  336,  337.  But,  this  connection  need  not 
be  by  express  or  specific  description  of  one  paper  in  the  other.  Dart's  Y.  & 
P. ,  5th  ed.,  226 ;  Long  v.  MiUar,  4  C.  P.  D.  450,  C.  A. ;  Warner  v.  Willington 
and  other  cases,  cited  supra.  Where  a  contract  is  sought  to  be  ga^ered 
from  several  letters,  the  whole  of  the  correspondence  must  be  considered, 
and  alUiough  two  early  letters  appear  to  constitute  a  complete  contract,  the 
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later  ones  may  be  referred  to  to  show  that  such  contract  was  not  within  the 
contemplation  of  the  parties.  Hussey  y.  Home  FaytUj  4  Ap.  Ca.  311,  D.  P. ; 
May  y.  Thfmwn,  20  Ch.  D.  705,  C.  A.  A  letter,  **  I  agree  to  let  to  A.  the 
stables  in  G.  for  the  same  rent,  and  subject  to  the  same  conditions  that  I 
hold  them  myself,"  accepted  by  writing  signed  by  A.,  is  not  sufficient,  as  it 
does  not  state  the  duration  of  the  term.  Bayley  ▼.  Fitxmawrice,  8  £.  &  B. 
664 ;  27  L.  J.,  Q.  B.  143  ;  9  H.  L.  C.  78.  So,  when  it  does  not  appear  from 
the  memorandum  when  the  term  is  to  begin.  Marthall  v.  Berridgey  19  Ch. 
D.  233,  C.  A.  There  is  no  inference  that  the  term  b^;in8  on  its  date.  S.  C. 
Where  the  letter  signed  by  the  defendant  contained  terms,  to  some  of  which 
the  plaintiff  did  not  agree,  it  was  held  there  was  no  agreement  in  writing 
between  the  parties.  S.  C.  So,  the  acceptance  of  an  offer,  signed  by  the 
purchaser,  must  be  unconditional  in  order  to  bind  him ;  thus,  where  the 
vendors,  in  answer  to  an  offer  of  purchase,  wrote  referring  thereto  *'  which 
offer  we  accept  and  now  hand  you  two  copies  of  conditions  of  sale,**  and  en- 
closing agreement  with  special  conditions,  it  was  held  that  the  acceptance 
was  conditional  only.  Crostley  v.  Mayeoek,  L.  R.,  18  Eq.  180 ;  Smith  v. 
Webst&r,  3  Ch.  D.  49.  Where  the  terms  are  to  be  settled  by  a  third  person ; 
Stanley  v.  DowdesweU^  L.  R,  10  C.  P.  102 ;  or,  a  formal  contract  is  to  be 
prepared  and  signed  by  the  piieLrties ;  Chinnock  ▼.  Ms.  of  Ely,  4  D.  J.  &  S.  638 ; 
If^mn  V.  Bull,  7  Ch.  U.  29  ;  there  is  no  agreement  till  that  has  been  done. 
But,  unless  it  clearly  appear  that  the  signature  of  a  formal  contract  is  a 
condition  precedent  to  tbere  bein^  a  binding  baigain,  the  acceptance  by 
letter  will  oind.    Bonnewell  v.  Jenktm,  8  Ch.  D.  70,  C.  A. ;  Romter  v.  Miller, 

3  Ap.  Ca.  1124,  D.  P.,  reversing  S.  C.  5  Ch.  D.  648  ;  Lewis  v.  BrasSy  3  Q.  B. 
D.  667,  C.  A.  Whether  there  is  such  a  condition  precedent  is  a  (question  of 
construction.  S.  CC.  And  the  intention  to  execute  a  formal  instrument 
may  be  waived  by  the  conduct  of  the  parties.  Metropolitan  Ry,  Co.  v. 
Brogden,  2  Ap.  Ca  666,  D.  P.  It  seems  notwithstanding  the  decisions  in 
Hiuisan  v.  Bucky  7  Ch.  D.  683  ;  and  Hussey  v.  Home  Payne,  8  Ch.  D.  670,  C. 
A. ;  that  a  term  in  the  contract  that  the  title  is  to  be  approved  by  the  vendee's 
solicitor  is  not  a  condition,  but  merely  implies  that  the  title  is  to  be  in> 
vestigated.  S.  C.  4  Ap.  Ca.  312, 322,  p^  Ld.  Cairns,  C.  A  letter  written  by 
the  defendant  to  his  own  agent  containing  the  terms  of  the  agreement  is 
sufficient  to  bind  him.  SmiUi  v.  fVatson,  Bunb.  55  ;  Gibson  v.  HoUand,  L. 
R.,  1  C.  P.  1.  The  property,  if  stated  generally  in  the  writing,  may  be 
identified   by  extrinsic    evidence.      Bleakley   v.    Smith,    11    bim.    150 ; 

eMcMurray  v.  Spicer,  L.  R.,  5  Eci.  527  ;  Horsey y.  Graham,  L.  R.,  5  C.  P.  9. 

If  an  offer  is  made  to  buy  witnin  a  certain  time,  the  offer  may  be  retracted 
before  acceptance.  Routledge  v.  Grant,  4  Bing.  653 ;  Head  v.  Diggon,  3  M. 
&  Ry.  97.  But,  the  offer  remains  open  until  the  other  party  has  received 
notice  of  retractation  thereof.  Stevenson  v.  McLean,  5  Q.  B.  D.  346.  It  is 
insufficient  to  post  a  letter  of  retractation  which  is  not  in  the  ordinary  course 
of  post  received  till  after  a  letter  accepting  the  offer  has  been  posted. 
Byrne  v.  Van  Tienhoven,  5  C.  P.  D.  344.  Notice  of  sale  to  another  person 
amounts  to  such  retractation.  Dickinson  v.  Dodds,  2  Ch.  D.  463,  C.  A. 
If  the  offer  be  accepted,  the  vendor  is  bound  from  the  time  of  posting  the 
offer.  Potter  v.  Sanders,  6  Hare,  1.  So,  an  offer  to  sell,  made  and  accepted 
by  letter,  binds  both  parties  from  the  time  the  acceptance  was  posted. 
Adams  v.  Lindsell,  1  B.  &  A.  681 ;   Household  Insurance  dx.  Go.  v.   Grant, 

4  Ex.  D.  216  C.  A.  If  the  offer  is  refused  by  letter,  but  the  refusal  is  with- 
drawn and  the  offer  accepted  in  a  subsequent  letter,  the  vendor  is  not  bound 
by  his  offer,  though  he  had  not  expressly  withdrawn  his  original  offer.  Hyde 
v.  Wrench,  3  Bear.  334.  When  the  offer  is  made  by  an  agent  of  the  vendor, 
and  the  acceptance  is  notified  by  letter  to  such  agent,  the  principal  is  bound, 
though  the  agent  has  neglected  to  notify  to  him.     Wright  v.  Bigg,  15  Beav. 
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592.  See  further  as  to  contracts  by  interchange  of  letters,  post,  Action 
for  not  accepting  goods. 

An  agreement,  good  under  the  Stat,  of  Frauds,  can,  it  seems,  be  wholly 
rescinded,  but  cannot  be  varied  by  a  subsequent  oral  agreement ;  nor,  does 
such  agreement  to  yaiy,  operate  by  way  of  rescission  of  the  original 
agreement,  vide  ante,  p.  28. 

Signature  of  note,']  With  regard  to  the  signing,  it  has  been  held  that  a 
printed  name  is  sufiicient,  Saunderson  v.  Jackson,  2*B.  &  P.  238  (decided  on 
sect.  17),  if  recognised  by,  or  brought  home  to,  the  party,  as  having  been 
printed  hj  his  authoritv ;  Schneider  v.  Norris,  2  M.  &  S.  288 ;  and  it  is  im- 
material m  what  part  of  the  agreement  the  name  is  signed.  S.  C. ;  Johnson 
v.  Dodgson  2  M.  &  W.  663  ;   Knight  v.  CrocMord,  1  Esp.  190 ;    Cox's  note  to 

1  P.  Wms.  771.  Thus,  "  A.  B.  agrees  with  J.  R.  B.  to  take  the  property 
situate,  &c.,  for  248Z.,"  in  J.  R.  B.'s  writing,  is  sufficient  signature  by  him 
as  vendor.  BUakley  v.  Smith,  11  Sim.  160.  So,  *^  Messrs.  £.  bought  of  A. 
B."  in  the  writing  of  Messrs.  £.'s  agent,  binds  them.  Durrell  v.  Evans,  1 
H.  &  C.  174  ;  31  L.  J.,  Ex.  337,  Ex.  Ch.  ;  and  see  other  cases,  cited  post, 
sub  tit.  Action  for  not  accepting  goods.  But,  the  mere  drawing  of  an  in- 
strument with  the  name  of  the  defendant  put  as  one  of  the  contracting 
parties  by  his  agent,  is  not  sufficient,  if  the  instrument  is  evidently  incom- 
plete ;  as  where  it  ends  with  "witness  our  hands,''  without  any  further  signa- 
ture following.  Hubert  v.  Treheme,  3  M.  &  Or.  743.  And,  the  signature  must  be 
introduced  so  as  to  govern  every  material  and  operative  part  of  the  instru- 
ment. Caton  V.  Caton,  L.  R,  2  H.  L.  127.  A  minute  of  a  contract  entered  in 
accordance  vrith  the  Companies  Act,  1862,  s.  67,  and  signed  by  the  chairman, 
is  sufficient  to  bind  the  company.  Jones  v.  Victoria  Graving  Dock  Co.,  2  Q. 
B.  D.  314,  C.  A.  A  signing  as  witness  has  been  held  sufficient,  if  the  party 
signing  is  cognisant  of  the  contents  of  the  instrument.  Welford  v.  BeaxeUy, 
3  Atk.  503  ;  Harding  v.  Orethomy  1  Esp.  57 ;  Coles  v.  Trecothick,  9  Ves.  234. 
But,  this  doctrine  was  doubted  in  GosbeU  v.  Archer,  2  Ad.  &  E.  500,  unless 
the  person  signing  as  a  witness  be  a  principal,  or  is  expressly  acting  as  agent 
of  the  principal.  Nor,  is  it  clear  that  the  signature  of  a  solicitor  approving 
of  a  draft  agreement  is  sufficient  to  bind  his  client  Thombury  v.  ieviU,  1 
Y.  &  C,  C.  C.  554.  See  Smith  v.  Webster,  3  Ch.  D.  49,  C.  A.  But,  the 
signature  of  a  draft  proposed  contract  by  the  principal,  preceded  by  the 
word  *^  approved,"  may  amoimt  to  a  sufficient  signature.  Metropolitan  By, 
Co.  V.  Brogden,  2  Ap.  Ca.  666,  D.  P.  A  letter  from  the  purchaser'^ 
solicitor  enclosing  and  referring  to  a  draft  conveyance  which  recites  the 
agreement  is  insufficient.    Munaay  v.  Asprey,  13  Ch.  D.  855. 

Where  a  person  cannot  write,  a  signature  oy  mark,  if  properly  identified, 
is  sufficient ;  and  no  inquiry  can  be  made  as  to  whether  the  person  can  write 
or  not.  Baker  v.  Dening,  8  Ad.  &  E.  94.  Hence  a  signature  by  initials  is 
sufficient  In  re  Blewitt,  5  P.  D.  116.  Sugden  V.  &  P.,  14th  ed.  144 ;  2 
Smith's  L.  Cases,  8th  ed.  267. 

The  statute  requires  the  agreement  to  be  signed  by  the  mrty  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authorised.  It 
is  good  as  against  him  though  only  signed  by  the  party  to  be  charged,  and 
not  by  .the  other  party.       iyeton  v.  Slade,  7  Ves.  275  ;   Laythoarp  v.  Bryant, 

2  N.  C.  735  ;  and  the  cases  collected  Sugd.  Y.  &  P.,  14th  ed.  129,  (b).  See 
also  Saunderson  v.  Jackson,  2  B.  &  P.  238  (on  sect.  17) ;  and  the  important 
observations  on  this  point  in  a  note  to  Sweet  v.  Lee^  3  M.  &  Gr.  462.  And, 
it  is  good  although  the  agreement  purported  to  be  inter  partes,  and  the  party 
suing  on  it  had  orally  accepted  but  had  never  signed  it ;  Liverpool  Banking 
Co.  V.  Eccks,  4  H.  &  N.  139  ;  28  L.  J.,  Ex.  122  ;  Smith  v.  Neale,  2  C.  B., 
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N.  S.  67  ;  26  L.  J.,  C.  P.  143  ;  60,  a  propoeal  in  writing  signed  by  the  party 
to  be  charged  and  accepted  oially  is  sufficient  Eeuu  v.  Pickdey,  L.  R.,  1  Ex. 
342,  Ex.  CL  Recognition  of  a  previous  signature  is  sufficient ;  thus,  where 
a  proposal  signed  by  A.  is  made  to  B.  and  altered  by  B.,  if  A.  assent  to  the 
alteration  he  will  be  bound,  and  oral  evidence  is  admissible  as  to  the  state 
of  the  document  when  he  gave  his  assent,   and  thereby  converted  the 

f)ropo8al  into  an  agreement.  Stewart  v.  Eddowes,  L.  R.,  9  C.  P.  311 
on  sect.  17). 

With  regard  to  the  person  authorised  by  the  party  to  sign,  it  is  settled 
that  such  person  need  not  be  authorised  in  writing.  Coles  v.  Trecothitky  9 
Ves.  260  ;  Emmerson  v.  Heelis,  2  Taunt  38.  A  subsequent  recognition  of 
the  authority  of  the  agent  hy  the  principal  is  sufficient  Mctclean  v.  Dunn, 
4  Bing.  722.  A  telegram  sent  by  the  defendant  may  be  sufficient ;  the 
instructions  for  sending  the  telegram  are  a  mandatory  to  the  company  or 
government  officer  to  sign  for  the  sender.  Godvnn  v.  Francis,  L.  K.,  5  C. 
P.  295.  The  plaintiffs  written  order  to  buy  land  was  in  this  case  ac- 
cepted by  a  telegram ;  it  was  assumed  that  the  original  iostructions  for  the 
telegram  furnished  by  the  defendant  to  the  company,  and  tiie  copy  actually 
delivered  by  the  company's  servant  to  the  plaintiff,  were  in  evidence.  S. 
C.  See  also  Coupland  v.  Arrowsmith,  18  L,  T.,  N.  S.  755,  ante,  p.  287.  The 
sender  of  a  message  is  not  liable  for  a  mistake  made  by  the  telegraph 
clerk.    Henkel  v.  Fape,  L.  R.,  6  Ex.  7. 

A  sale  by  auction  is  within  the  Stat,  of  Frauds ;  Blagden  y.  Bradbear,  12 
Yes.  466  ;  and  the  auctioneer  is  for  this  purpose  the  agent  for  both  vendor 
and  vendee,  and  his  writing  down  the  name  of  the  highest  bidder  in  the 
auctioneer's  book  or  catalogue,  is  sufficient  signature ;  Emmerson  v.  Hedis, 
supra ;  JVhite  v.  Proctor,  4  Taunt.  209 ;  but,  this  is  not  a  sufficient  memo- 
randum if  the  conditions  of  sale  are  not  attached  to  the  book.  Kentoorthy  v. 
Schofield,  2  B.  &  C.  945.  If  the  highest  bidder  be  agent  for  another,  the 
writing  of  the  auctioneer  of  the  agent's  name  as  purchaser  binds  the  principal ; 
Id.  948,  per  Holroyd,  J. ;  Wliit^  v.  Proctor,  supra;  in  the  latter  case  the 
principal  was  present  though  his  agent  bid.  But,  the  agency  ceases  and  does 
not  apply  to  a  sale  by  him  after  the  auction.  Afews  v.  Carr,  1  H.  &  N.  484 ; 
26  L.  tf .,  £x.  39.  The  agent  must  be  a  third  person,  and  not  one  of  the  parties ; 
Wright  v.  Dannak,  2  Camp.  203  ;  therefore,  if  the  action  is  brought  against 
the  purchaser  by  the  auctioneer  himself,  the  signing  of  the  defendant's  name 
by  the  auctioneer  is  insufficient  to  satisfy  tne  statute.  Farebrother  v. 
Simmcms,  5  B.  &  A.  333  ;  Sharman  v.  Brandt,  L.  R,  6  Q.  B.  720,  Ex.  Ch. 
(on  sect.  17).  But,  the  signature  by  the  auctioneer's  clerk  is  sufficient  in  such 
action,  where  the  clerk,  as  each  lot  was  knocked  down,  named  the  purchaser 
aloud,  and,  on  a  si^  of  assent  from  him,  made  a  note  accordingly  in  a  hook. 
Bird  V.  Boulter,  4  fi.  &  Ad.  443.  Apart  from  such  mark  of  assent  however, 
the  clerk  has  no  authority  to  sim  for  the  purchaser.  Peirce  v.  Corf  L.  R,  9 
Q.  B.  210,  215,  per  Blackburn,  J.  Where  the  auctioneer's  clerk  signed  the 
contract,  "  Witness  T.  N.,"  without  more ;  this  was  held  not  to  be  a  signing 
by  an  agent  of  the  vendor,  though  the  deposit  was  paid  over  to  the  vendor's 
Attorney,  who  wrote  a  letter  to  vendee's  attorney  advising  the  purchase  to 
be  relinquished  ;  for  such  facts  did  not  amount  to  a  ratification  of  the  agency 
of  T.  N.  or  of  the  contract,  even  supposing  the  signature  as  witness  to  he 
sufficient.     Gosbel  v.  Arclier,  2  Ad.  &  E.  5(X). 

A  hidding  at  an  auction  may  be  retracted  before  the  hammer  is  down. 
Payne  v.  Cave,  3  T.  R.  148  ;  see  Routledge  v.  Grant,  4  Bing.  653,  660.  And 
it  is  very  doubtful  if  the  usual  condition  against  retracting  biddings  could, 
in  the  case  of  an  ordinary  sale  by  auction,  be  enforced.  Sugden,  V.  &  P., 
14th  ed.  14  ;  Jones  v.  Nanney,  13  Price,  99. 
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When  an  oral  contract  within  Stat  of  Frauds  cam,  he  enforced,]  The  courts 
of  equity  were  in  the  habit  of  granting  epecific  performance  of  contracts 
falling  within  the  provisions  of  the  Stat,  of  Frauds,  s.  4,  where  there  has 
been  a  part  performance  of  the  contract,  although  there  is  no  written  note 
or  memoranaum  of  the  agreement  as  required  bv  the  section ;  see  Alderson 
V.  Maddison,  8  Ap.  Ca.  420.  475,  476,  per  Ld.  Selbome,  C. ;  and  under  Cairns' 
Act  (21  &  22  Vict.  c.  27),  tnose  courts  were  in  such  cases  further  empowered 
to  award  damages  for  the  breach  of  the  contract  so  partially  performed. 
By  the  J.  Act,  1873,  s.  24,  ante,  pp.  280,  281,  all  the  Divisions  of  the  High 
Court,  constituted  by  that  act,  can  exercise  all  the  powers  previously  ex- 
ercised by  the  Court  of  Chancery  only.  It  will  be  convenient  here  briefly 
to  point  out  what  amounts  to  part  performance  within  this  rule,  and  the 
general  rule  is  that  the  parties  must,  by  reason  of  the  act  relied  on,  be  in  a 
position  unequivocally  oifferent  from  that  in  which,  according  to  their  legal 
rights,  they  would  have  been  if  there  were  no  contract.  Dale  v.  Hamilton^ 
5  Hare,  381,  per  Wigram,  V.-C.  Thus,  the  fact  of  the  purchaser  being  in 
possession  of  the  vendor's  land  without  liability  to  an  action  of  tresp&ss, 
shows  unequivocally  the  existence  of  a  contract  between  the  parties.  S.  C. 
Hence,  acceptance  of  possession  is  sufficient  part  performance  of  the  pur- 
chaser against  his  vendor ;  Morphett  v.  Jones,  1  Swans.  172 ;  Surcome  v. 
Pinniger,  3  D.  M.  &  G.  571  ;  Ungley  v.  Ungley,  5  Ch.  D.  887,  C.  A. ;  and, 
similarly,  delivery  of  possession  by  the  vendor  is  sufficient  as  against  his 

Eiirchaser ;  Bwckmaster  v.  Harrop,  13  Ves.  456.  See  also  Coles  y.  Filkington, 
.  K,  19  Eq.  174.  So,  if  a  tenant  in  possession,  in  pursuance  of  the  terms 
of  an  oral  agreement  for  a  lease,  pay  tne  increased  rent  to  be  reserved  by 
the  lease  ;  Nunn  v.  Fabian,  L.  K,  1  Ch.  35  ;  or  lay  out  money  which,  in 
the  event  of  there  being  no  such  agreement,  he  could  not  recover  back  from 
his  landlord.  Mundy  v.  JoUiffe,  5  MyL  &  Cr.  167.  See  also  Williams  v. 
Evans,  L.  R.,  19  Eq.  547.  In  these  cases  the  court  will  endeavour  to  find 
out  what  was  the  oral  contract  between  the  parties,  and  then  to  give  it 
effect.  Mundy  v.  Jolllffe,  supra.  So,  where  the  parties  have  for  a  long 
time  acted  on  the  assumption  of  there  being  a  contract.  BUickford  v. 
Kirkpatrick,  6  Beav.  232.  See  further  the  judgments  in  D.  P.  in  Alderson 
V.  Maddison,  infra. 

As  has  been  often  observed,  however,  the  court  will  enforce,  but  cannot 
make  contracts.  Where,  therefore,  the  contract  is  incomplete ;  Thynne,  Ly,  v. 
GlengaU,  El.,  2  H.  L.  C.  131,  158  ;  or,  its  terms  are  uncertain  ;  Reynolds  v. 
JFaring,  You.  346  :  Price  v.  Griffith,  1  D.  M.  &  G.  80  ;  the  court  cannot 
decree  specific  performance.  It  must  not  only  appear  what  the  terms  of  the 
agreement  are,  out  the  acts  of  part  performance  must  be  referable  to  that 
agreement  alone.  Price  v.  Salusbury,  32  Beav.  446, 459  ;  affirm,  by  L.  JJ.,  see 
Id,  461,  n.  And,  an  act  which,  though  done  in  performance  of  a  contract, 
admits  of  explanation  without  supposing  a  contract,  will  not  in  general  take 
the  case  out  of  the  statute,  e.g.,  payment  of  the  alleged  purchase  money. 
Dale  V.  Hamilton,  supra.  See  also  Alderson  v.  Maddis&ii,  7  Q.  B.  D.  174, 
C.  A. ;  8  Ap.  Ca.  467,  D.  P. ;  and  Humphreys  v.  Greefii,  10  Q.  B.  D.  148,  C.  A. 
It  may  be  observed  that  where  marriage  is  the  consideration  for  an  oral 
contract,  the  entering  into  the  marriage  is  not  a  part  performance  for  the 
purpose  of  specific  performance.     Caton  v.  Caton,  L.  R.,  1  Ch.  137. 

Tlie  specific  performance  of  a  written  agreement  with  a  subsequent  oral 
variation,  stands  on  the  same  footing  as  tnat  of  an  original  independent 
agreement.  See  Price  v.  Dyer,  17  Ves.  356,  and  Van  v.  Corps,  3  Myl.  &  K.  269, 
277.  But,  a  plaintiff  seeking  to  enforce  a  written  contract  could  not  generally 
in  equity,  any  more  than  he  could  at  law  (as  to  which  vide  ante,  p.  15,  et 
seq.),  on  the  f^ound  of  fraud,  surprise,  or  mistake,  vary  its  terms  oy  oral 
evidence ;  Price  v.  Dyer,  supra;  Townsliend,  Ms.  of,  v.  Staiigroom,  6  Ves.  328  j 
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except,  perhaps  where  the  irand  consists  in  a  refusal  to  accede  to  a  promised 
variation  on  the  faith  of  which  the  plaintiff  entered  into  a  written  agree- 
ment  Pember  v.  MatktrSy  I  Bro.  C.  C.  52, 54 ;  Susd.  V.  &  P^  14th  ed.  174. 

On  the  groimd  that  the  statute  is  not  to  be  made  an  instniment  of  fraud, 
the  conrts,  following  the  old  roles  of  equity,  will  enforce  the  contract  wheie 
the  absence  of  a  written  memorandum  is  caused  by  the  fraud  of  the  other 
party,  or  where  the  memorandum  has  l)een  fraudulentlT  drawn  up  so  as  not 
to  express  the  real  intention  of  the  parties.  See  note  to  Pym  ▼.  BlaetturHj 
3  Vesw  38. 

See  further  on  this  subject  Sugden's  Y.  &  P.,  14th  ed.,  pp.  150,  et  teq.j  and 
Darfs  V. &  P.,  4th  ed.,cap.  xviiL  a.  7. . 

An  agent  who  has  been  employed  to  buy  land,  cannot  retain  the  land 
himself  and  set  up  the  absence  of  a  written  agreement  between  himself  and 
his  principal    Heard  v.  Pilley,  L.  R,  4  Ch.  548. 

Performance  of  cofiiditions  prfcedentl  Where  the  defendant  relies  on  the 
non-performance  by  the  plaintiff  of  conditions  precedent,  he  must  plead  the 
defence  specially.  Rules,  1883, 0.  tjt.,  r.  15,  anteyp.  283.  The  record,  there- 
fore, sufficiently  indicates  the  proofs  necessaiy  at  >iisi  Prius.  Certain  condi- 
tions which  were  commonly  found  in  most  well-drawn  conditions  of  sale,  haye 
by  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict  c.  78^  ssw  l&2,1>een 
incorporated  in  all  contracts  of  sale  of  land  made  after  31st  Dec,  1874, 
unless  the  contrary  is  stipulated;  such  of  these  proyisions  as  are  likely  to 
be  useful  at  Nisi  F^us,  wul  be  found  below. 

Proof  of  title.']  If  the  title  of  the  plaintiff  is  put  in  issue,  he  must  pioye 
it  In  the  absence  of  stipulation  to  the  contrary,  the  yendor  was  formerly 
obliged  to  deduce  a  good  title  commencing  not  later  than  60  years  back, 
but  the  Vendor  and  Purchaser  Act,  1874^  s.  1  (vide  mpra),  has  reduced  this 
period  to  40  years;  in  the  cases,  howeyer,  in  which  the  period  of  60  years 
was  insufficient  (as  to  which  see  Sugd.  V.  &  P.,  14th  ed.  366,  367),  earlier 
title  than  40  years  may  now  be  required.  Where  abstracts  of  title  are 
deliyered,  the  refusal  to  complete  the  purchase  is  generaUy  preceded  by 
some  communication  between  the  parties,  in  which  a  specific  objection  h^ 
been  pointed  out,  and  the  title  thereby  admitted  to  be  in  other  respects 
unexceptionable.  See  Laythoarp  y.  Bryant^  1  N.  C.  421,  per  Tindal,  C.  J.  It 
is  sufficient  if  the  abstract  show  a  good  equitable  title  in  the  yendor,  with 
power  to  get  in  the  legal  estate  under  the  Trustee  Act,  without  diowing 
where  the  outstanding  legal  estate  may  be.  Camberwell  dx.  BuUdtng 
Society  y.  Holhicay,  13  Ch.  D.  754.  The  defendant  may  insist  upon 
any  defect,  whether  legal  or  equitable,  in  the  title  dedu<^.  MaberUy 
y.  Robins,  5  Taunt  625 ;  EUioi  y.  Edicards,  3  R  &  P.  181 ;  Jeakes  v.  White, 
6£xch.  873;  21  L.J.,Ex.265;  SterensY.  ^M«f«n,  3  £.  &  K685;  30L.J., 
Q.  B.  212.  Where  the  contract  expressly  proyides  that  a  good  title  shall  be 
deduced,  eyidence  that  the  purchaser  knew  of  the  existence  of  coyenants  which 
rendered  the  title  unmarketable  is  inadmissble.  Cato  y.  TT^omjMOfi,  9 
Q.  B.  D.  616,  C.  A.  It  is,  howeyer,  otherwise  where  there  there  is  no  such 
expiess  stipulation.  See  In.  re  Gloag  <t  MiUer's  Contracty  23  Ch.  D.  320,  327, 
per  Fry,  J.  A  contract  for  "  possession  "  means  possession  with  a  good  title. 
Tilley  v.  ThomaSy  L.  R,  3  Ch.  61.  The  yendor  cannot  require  the  yendee  to 
make  the  title  ii^ood  by  accepting  it,  and  thereby  ayoiding  a  prior  yolnntaiy 
conyeyance.     Clarke  y.  JrUlott^  L.  R,  7  Ex.  313. 

By  the  Vendor  and  Purchaser  Act,  1874^  s.  2,  r.  2 :  *'  Recitals,  statements, 
and  descriptions  of  fiict^  matteis,  and  parties  contained  in  deeds,  instruments, 
acts  of  parliament,  or  statutoiy  declantions  20  years  old  at  the  date  of  the 
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contract  ahall,  unless  and  excei>t  so  far  as  they  shall  be  proved  to  be 
inaccurate,  be  taken  to  be  sufficient  evidence  of  the  truth  of  such  facts, 
matters,  and  deacriptions."  By  rule  3  :  "  The  inability  of  the  vendor  to 
furnish  the  purchaser  with  a  legal  covenant  to  produce  and  furnish  copies 
of  documents  of  title,  shall  not  be  an  objection  to  title  in  case  the  purchaser 
wilL  on  the  completion  of  the  contract,  have  an  equitable  right  to  the 
production  of  such  documents."  The  recital  in  a  deed  20  years  old  that  the 
then  vendor  was  seised  in  fee  simple,  is  evidence  thereof  under  rule  2,  and 
unless  disproved,  dispenses  with  production  of  any  earlier  title.  BoUmi  v.  L, 
School Board,7Ch,'D.766,  Seealso  In  re  Marsh  and  Earl  Granville,  24  Ch.  D.ll. 

The  plaintiff  is  held  to  strict  proof  of  his  derivative  title.  Crosby  v.  Percy, 
1  Camp.  30.  In  the  sale  of  leaseholds  more  than  60  years  old,  in  the  absence 
of  a  condition  to  the  contrary,  the  lease  itself  must  be  produced.  Frend 
V.  Buckley y  L.  R.,  5  Q.  B.  213,  Ex.  Ch.  A  contract  for  the  sale  of  leasehold 
property  is  not  satisfied  by  an  underlease,  unless  the  contract  gives  the 
purchaser  notice  that  the  property  is  held  under  a  derivative  lease.  Cam- 
oerweU  dbc.  Building  Society  v.  Hollouxiy;  13  Ch.  D.  754. 

Unless  there  were  a  stipulation  to  the  contrary,  there  was  formerly,  in 
evenr  contract  for  the  sale  of  a  lease,  an  implied  undertaking  to  make  out 
the  lessor's  title  to  demise,  as  well  as  the  title  of  the  vendor  to  the  lease  ; 
Souter  V.  Drake,  5  B.  &  Ad.  992 ;  Hall  v.  BeUy,  4  M.  &  Or.  410 ;  and  see 
Stranks  v.  St,  John,  L.  R.,  2  C,  P.  376.  But,  by  the  Vendor  and  Purchaser 
Act,  1874,  s.  2,  r.  1 :  ^  Under  a  contract  to  grant  or  assign  a  term  of  years, 
whether  derived  or  to  be  derived  out  of  a  freehold  or  leasehold  estate,  the 
intended  lessee  or  assign  shall  not  be  entitled  to  call  for  the  title  to  the 
freehold;"  and  now  by  the  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  ss.  3  (1),  13  (1^,  on  a  contract  to  sell  and  assi^,  or  to 
grant  a  lease  for  a  term  of  years  to  oe  derived  out  of  a  leasehold  mterest, 
the  intended  assignee  or  lessee  has  not  the  rifi^t  to  call  for  the  title  to  the 
leasehold  reversion.  These  provisions  do  not  tinect  the  decision  that  where, 
on  the  sale  of  leasehold  property,  one  of  the  conditions  of  sale  was  '*  that 
tiie  vendor  should  not  be  obliged  to  produce  the  lessor*s  title,"  the  vendee, 
having  discovered  aliunde  certain  defects  in  the  lessor's  title,  might  insist 
on  those  defects.  Sliepherd  v.  Keatley,  1  C.  M.  &  R.  117.  See  also  Sellick 
v.  Trevor,  and  Phillips  v.  Calddemh,  post,  p.  294.  But,  where  the  contract 
contained  a  similar  clause,  and  the  aefenaant  agreed  to  sell  to  the  plaintiff 
the  lease  "  as  he  held  the  same,"  it  was  held  that  the  plaintiff  could  not 
raise  any  objection  to  the  lessor^s  title.  Spratt  v.  Jeffery,  10  B.  &  C.  249. 
So,  where  the  condition  was  that  the  ''  lessor's  title  will  not  be  shown  and 
shall  not  be  enquired  into.**  Hume  v.  Bentley,  5  D.  G.  &  S.  520 ;  21  L.  J., 
Ch.  760.  See  also  Best  v.  Hamand,  12  Ch.  D.  1,  C.  A.  It  has,  however, 
been  held  that,  notwithstanding  such  a  condition,  the  purchaser  may  raise 
any  objection  to  the  title  which  the  vendor  himself  discloses.  Smith 
V.  Bobinson,  13  Ch.  D.  148.  And,  where  the  contract  provided  that  it  should 
form  no  objection  to  the  title  that  the  indenture  was  an  underlease,  and 
no  requisition  or  inquiry  should  be  made  respecting  the  title,  the  purchaser 
was  held  to  be  at  lioerty  to  show  aliunde  tnat  the  lessor  was  mortgagor 
only,  and  had  no  power  to  grant  the  lease.  Waddell  v.  Wolfe,  L.  R.,  9  Q.  B. 
515.  See  also  Uameit  v.  Baker,  L.  R.,  20  £a.  50.  There  is  no  implied 
contract  for  title  on  the  sale  of  an  agreement  for  a  lease  ;  for  this  is  only  a 
sale  of  the  vendor's  interest  such  as  it  is.  Kiivtrea  v.  Preston,  1  H.  &  N.  357  ; 
25  L.  J.,  Ex.  287.  So,  on  a  sale  of  a  patent  right,  there  is  no  implied 
warranty  of  valid  letters  patent  HaU  v.  Cond^,  2  C.  B.,  N.  S.  22 ;  26 
L.  J.,  C.  P.  138 ;  SmUh  v.  Ne<de,  2  C.  B.,  N.  S.  67  ;  26  L.  J.,  C.  P.  143. 

In  a  sale  of  leaseholds,  where  the  licence  of  the  lessor  is,  by  the  terms  of 
the  lease,  required  for  an  assignment,  the  vendor  must  obtain  the  required 
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licence.  fVinter  v.  Dumergue,  14  W.  R.  281,  282,  M.  T.  1866,  C.  P. ;  Id.  699, 
Ex.  Ch.  But,  where  lana  is  taken  by  a  railway  company,  under  their 
parliamentary  powers,  the  necessity  for  such  licence  is  taken  away  by  the 
operation  of  the  act.  Slipper  v.  Tottenham,  d-c,  Ry,  Co.,  L.  R.,  4  Eq.  112. 
See  also  Bailey  v.  De  Gresptgny,  L.  R.,  4  Q.  B.  180. 

If  the  vendor  stipulate  that  he  shall  not  be  bound  to  produce  title  prior 
to  the  last  conveyance,  if  he  produce  an  earlier  title  bad  on  the  face  of  the 
abstract,  the  vendee  may  reject  it.  Sellick  v.  Trevor,  11  M.  &  W.  722.  So, 
if  the  vendor  agree  to  sell  a  "  freehold  "  residence,  under  a  similar  condition, 
and  the  title  deed  prmluced  show  that  the  property  is  encumbered  with  a 
condition  or  covenant,  the  vendee  may  reject  it,  as  he  bargained  for  an 
unencumbered  freehold.    Phillips  v.  CaldcUugh,  ll  R,  4  Q.  B.  159. 

Where  the  property  consisted  of  several  parcels  sold  by  auction  in  distinct 
lots  to  one  vendee,  Ld.  Kenyon  is  said  to  have  held  that  the  vendor,  having 
made  out  a  title  to  a  single  lot  only,  the  whole  contract  might  be  rescinded, 
considering  the  purchase  of  the  several  lots  as  having  been  made  with  a  view 
to  a  joint  concern.  Chambers  v.  GriffitJis,  1  Esp.  150.  But,  where  several 
lots  are  knocked  down  to  a  bidder  at  an  auction,  and  his  name  is  marked 
against  them  in  the  catalogue,  a  separate  contract  arises  on  each  lot.  R^wts 
V.  Dormer,  Ld.,  4  B.  &  Aa.  77.  See  the  cases  collected  and  discussed  in 
Casamajor  v.  Strode,  2  Myl.  &  K.  706,  724 ;  and  Chambers  v.  Griffiths,  supra, 
cannot  be  maintained  as  an  authority,  except  where  it  can  be  shown  that 
there  was  an  agreement  that  the  purchaser  was  not  to  take  any  of  the  lots 
unless  he  should  obtain  them  all.  In  Dykes  v.  Blake,  4  N.  C.  463,  post, 
p.  299,  the  vendee  was  allowed  to  repudiate  two  lots,  bought  separately, 
because  they  were  made  the  subject  of  one  entire  contract  by  a  written 
agreement  signed  at  the  auction. 

An  alleged  delivery  of  an  "  abstract "  is  not  satisfied  by  proof  of  a  delivery 
of  the  deeds  themselves.  Home  v.  IVingfield,  3  M.  &  Qr.  33.  But^  an 
alleged  delivery  of  a  "  full  and  sufficient  aostract  of  title  *'  is  satisfied  by  a 
delivery  of  a  full  abstract  of  all  the  vendor's  title  deeds,  and  of  the  facts 
deducing  the  title  to  himself  or  a  trustee  for  him  (^own  as  a  perfect 
abstract),  though  they  may  not  constitute  a  good  title ;  Blackburn  v.  Smithy 
2  Exch.  783 ;  and,  if  any  condition  refer  to  the  delivery  of  the  abstract,  this, 
in  any  question  as  to  time,  means  the  delivery  of  a  perfect  abstract.  S.  C. ; 
Hobson  V.  Bell,  2  Beav.  17  ;  Gray  v.  Fowler,  L.  R.,  8  Ex.  249,  279,  Ex.  Ch. 
It  is  the  dutv  of  the  purchaser  to  apply  for  the  abstract,  as  well  as  of  the 
vendor  to  deliver  it.     GiLest  v.  Homfray,  5  Ves.  818. 

When  an  abstract  is  delivered  by  the  vendor,  he  must  be  able  to  verify 
it  by  the  title  deeds  in  his  possession.  Cornish  v.  Rowley,  1  Selw.  N.  P., 
13th  ed.  219  ;  Berry  v.  Young,  2  Esp.  640,  n.  ;  and  the  vendee  may  rescind 
the  contract  where  the  vendor  can  neither  convey  nor  enforce  a  conveyance 
from  other  proj^er  parties.  Forrer  v.  Nash,  35  Beav.  167  ;  Brewer  v.  Broad- 
wood,  22  Ch.  D.  105.  As  to  the  time  within  which  the  vendor  must  make 
out  his  title,  vide  infra.  As  to  the  vendor's  right  to  rescind,  on  objection 
being  taken  to  the  title,  vide  post,  p.  300. 

"miere  the  contract  "  is  subject  to  the  approval  of  the  title  by  the  vendee's 
solicitor,"  it  cannot  be  enforcea  if  he  bond  fide  disapprove  of  the  title.  H^idsmi 
v.  Buck,  7  Ch.  D.  683.  See  also  Hussey  v.  Home  Payne,  8  Ch.  D.  670,  C.  A. ; 
4  Ap.  Ca.  311,  D.  P. 

Where,  without  a  stipulation  in  the  contract  to  that  effect,  the  purchaser 
takes  possession  before  completion  with  knowledge  that  there  are  defects  in 
the  title  which  the  vendor  cannot  remove,  the  purchaser  waives  his  right  to 
have  those  defects  removed  or  to  repudiate  the  contract.  In  re  Gloag  and 
Miller^s  Contract,  23  Ch.  D.  320.  Sectu,  where  the  defects  are  removable  by 
the  vendor.    See  S.  C. 
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Time  for  completioTij  <l^c.y  when  matenaL']  Wlien  a  day  is  iixed  for  com- 
pletion, unless  the  vendor  make  out  a  good  title  by  that  day,  the  purchaser 
was,  at  law,  entitled  to  rescind  the  contract ;  Cornish  v.  Rowley y  and  Berry 
V.  Young^  ante,  p.  294  >  Noble  v.  EdwardeSy  5  Ch.  D.  378,  C.  A. ;  even  though  it 
appeared  that  the  purchaser  was  not  ready  to  pay  the  purchase  money. 
Clarke  v.  King,  Ry.  &  M.  394.  If  no  time  is  mentioned  for  the  vendor  to 
make  out  a  good  title,  he  must  be  allowed  a  reasonable  time;  Samson 
V.  Bhodes,  6  N.  C.  261 ;  but  Ld.  St.  Leonards  (T.  &  P.,  14th  ed.  269  (Q]  adds 
sed  qucere. 

But  although,  at  law,  the  time  of  completion  was  of  the  essence  of  the 
contract,  in  ecjuity  this  was  in  general  otherwise,  if  there  were  nothing  in 
the  express  stipulations  between  the  parties,  the  nature  of  the  property,  or 
the  surrounding  circumstances  which  would  make  it  inequitable  to  mterfere 
with  and  modily  the  legal  right.  Roberts  v.  Berry,  3  D.  M.  &  G.  284,  291,- 
per  Turner,  L.  J. ;  TiUeyy,  ThomaSy  L.  R,  3  Ch.  61, 67,  per  Ld.  Cairns,  L.  J. 
^y  the  J.  Act,  1873,  s.  26  (7),  ante,  p.  282,  the  rule  of  equity  now  prevails. 
A  court  of  equity  proceeded  on  the  principle  that,  having  regard  to  the  nature 
of  the  subject,  time  was  immaterial  to  the  value,  and  w^as  urged  only  by  way 
of  pretence  and  evasion.  Dohret  v.  Rothschild,  1  Sim.  &  St.  690.  This 
principle,  however,  does  not  ap^lv  where  the  property  fluctuates  in  value 
Irom  oay  to  day,  as  in  the  case  ot  foreign  stock :  time  is  then  of  the  essence 
of  the  contract.  S.  C.  So,  in  the  case  of  a  life  annuity ;  see  Withy  v.  Cottle, 
Turn.  &  R.  78.  Or,  of  a  reversion ;  see  Nexoman  v.  Rogers,  4  Bro.  C.  C. 
391 ;  Spurrier  v.  Hancock,  4  Ves.  667  ;  Patrick  v.  Milner,  infra.  So,  where 
property  is  bought  for  the  purpose  of  residence  ;  TUley  v.  Thonuis,  swpra  ; 
or,  of  trade,  as  in  the  case  of  a  grant  of  a  mining  lease ;  Parker  v.  Frith, 
1  Sim.  &  St.  199,  n. ;  or,  of  the  sale  of  a  public-house  as  a  going  concern  ; 
Cowles  V.  Gale,  L.  R.,  7  Ch.  12.  In  this  latter  case  the  transfer  of  the 
licences  is,  in  the  absence  of  express  stipulation,  to  be  made  under  the 
Licensing  Act,  1872  (36  &  36  Vict  c.  94),  s.  40,  (2) ;  and  if  not  so  made,  the 

Surchaser  may  rescind.  See  S.  C,  and  Claydon  v.  Green,  L.  R.,  3  C.  P.  611, 
ecided  on  9  Geo.  4,  c.  61,  s.  11,'  the  corresponding  enactment,  formerly  in 
force,  and  now  repealed  by  the  later  act.  The  Licensing  Act,  1874  (Z7  & 
38  Vict.  c.  49),  does  not  affect  transfers.  Time  is  also  of  the  essence  of  the 
contract  in  equity  where  the  vendors  are  a  fluctuating  body,  and  beneficially 
interested,  as  in  the  case  of  an  ecclesiastical  corporation,  ikirter  v.  Ely,  Dean 
of,  7  Sim.  211.  In  such  cases,  however,  if  the  conditions  of  sale  provide 
^r  the  possibility  of  delay  in  completion,  it  seems  that  time  is  not  of  the 
essence  of  the  contract    Patrick  v.  Milner,  2  0.  P.  D.  342. 

If  either  party  has  been  guilty  of  delay,  then,  although  time  was  not 
originally  of  the  essence  of  the  contract  in  equity,  the  other  part^  may 
make  it  so  by  giving  notice  to  complete  within  a  reasonable  time  limited 
by  such  notice.  Stewart  v.  Smith,  6  Hare,  222,  n. ;  Benson  v.  Lamb,  9  Beav. 
502 ;  Green  v.  Sevin,  13  Ch.  D.  599, 600,  per  Fry,  J.  What  is  a  reasonable 
time  depends  on  the  circumstances  of  each  case,  the  state  of  the  title,  &c., 
and  it  is  impossible  to  lay  down  any  definite  rule  as  to  what  the  length  of 
the  notice  must  be.  See  Sugd.  V.  &  P.,  14th  ed.,  268, 269  ;  Dart,  V.  &  P.,  6th 
ed.  422, 423  ;  Crawford  v.  Toogood,  13  Ch.  D.  153  ;  Green  v.  Sevin,  Id.  589. 

So,  conversely,  edthough  time  may  have  been  originally  of  the  essence  of 
the  contract,  tms  may  be  waived  by  the  conduct  of  the  other  party.  Thus, 
it  being  in  equity  the  duty  of  the  purchaser  to  apply  for  the  abstract,  if  he 
do  not  do  so  oefore  the  time  agreed  on  for  delivery  thereof,  the  condition 
as  to  time  is  waived.  Guest  v.  Homfray,  5  Yes.  818.  So,  where  an  abstract 
delivered  after  the  time  limited  is  received  without  objection,  the  condition 
is  waived.  Smith  v.  Bumham,  2  Anstr.  527. 
If  the  purchaser  has  not  made  an  application  for  the  title  before  the 
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commencement  of  the  action,  and  no  time  is  fixed  for  completin|^  the  caninet, 
it  is  said  to  be  sufficient  if  the  plaintiff  can  show  a  good  title  in.  hiTnudf 
at  the  time  of  triaL  Thompson  v.  Miles,  1  Esp.  185.  And  where  time  is 
not  of  the  essence  of  the  contract,  and  the  delay  originates  in  the  state  of 
the  title,  it  is  sufficient  if,  on  an  action  being  brought  by  the  vendor  for 
specific  performance,  he  make  out  a  good  title  at  the  time  of  the  judgment. 
Sugd.  V.  &  P.,  14th  ed.  264. 

Beadiness  to  convey."]  An  averment  of  readiness  to  convey,  if  traversed, 
is  negatived  by  proof  of  a  defective  title  ;  for  it  negatives  ability  to  convey. 
De  Medina  v.  Norman,  9  M.  &  W.  820.  See  further  on  the  evidence  under 
a  nc^tive  of  readiness,  post^  Action  for  not  aeceptinq  goods.  The  plaintiff  is 
not  bound  to  tender  a  conveyance  where  (as  is  usual)  it  is  to  be  prepared  by 
and  at  the  cost  of  the  vendee.  Wikrvot  v.  WHkimony  6  B.  &  C.  506.  An 
averment  of  readiness  at  the  steward's  office,  on  a  certain  day,  to  complete 
the  conveyance  of  copyhold  by  surrender,  &c.,  is  proved  by  the  plaintiff '^ 
readiness  to  go  to  the  office,  though  he  omitted  to  do  so,  because  the  defendant 
had  just  before  that  day  told  him  that  he  should  not  be  ready.  Perry  v.  Smitk, 
Car.  &  M.  654,  per  Patteson,  J.  As  to  the  right  of  the  vendee  to  leqnize 
separate  conveyances  of  parcels,  see  Egmont^  EL  of,  v.  Smith,  6  Ch.  D.  4G9. 

^y  the  Conveyancing  and  Law  of  Property  Act,  1881  ^44  &  45  Vict,  c 
41),  s.  8  (1),  ^  On  a  sale,  the  purchaser  shall  not  be  entitlea  to  require  that 
the  conveyance  to  him  be  executed  in  his  nresence,  or  in  that  of  his  solicitor, 
as  such  ;  but  shall  be  entitled  to  have,  at  nis  own  cost,  the  execution  of  Uie 
conveyance  attested  by  some  person  appointed  by  him,  who  may,  if  he 
thinks  fit,  be  his  solicitor.'' 

The  purchaser  might  at  common  law  have  refused  to  take  a  conveyance 
executed  under  a  power  of  attorney ;  for  it  multiplies  his  proofs,  and  there 
is  the  risk  of  express  or  implied  revocations.  Anon,  cited,  1  Esp.  116; 
Richards  v.  Barton,  Id.  269.  Under  the  Conveyancii^  Act,  1882  (45  &  46 
Vict.  c.  39),  ss.  8,  9,  a  power  of  attorney  may  be  made  irrevocable,  and  under 
the  44  &  45  Vict,  c  41,  s.  48  (1)  a  power  of  attorney  mav,  with  an  affidavit 
of  verification,  be  filed  in  the  central  office  (vide  ante,  p.  92;,  and,  ^4)  ''an  office 
copv  of  an  instrument  so  deposited  shall  without  fiirther  proof  oe  sufficient 
eviaence  of  the  contents  of  the  instrument  and  of  the  deposit  thereof  in  tiie 
central  office.*'  Sufficient  evidence  is  probably  equivalent  to  primd  fads 
evidence.  See  BarracUyagh  v.  Greenhough,ij.  R.,  2  Q.  B. D.  612,  Ex.  Ch.,  cited 
ante,  p.  141.  There  is  no  provision  under  sect.  8,  supra,  that  the  purchaser 
may  provide  a  witness  to  the  execution  of  the  power,  and  it  is  very  doubtful 
if  the  above  sections  would  oblige  a  purchaser  to  accept  a  conveyance 
executed  under  a  power.  If  the  vendee  did  not  attend  to  complete,  it  seems 
no  objection  that  the  vendor's  solicitor  had  not  a  formal  authority  to  receive 
the  purchase  money.    See  Cox  v.  Watson,  7  Ch.  D.  196. 

Claim  on  an  aceowd  stated.]  Where  the  contract  is  not  in  writing  as 
required  by  the  Stat,  of  Frauds,  plaintiff  may  sometimes  recover  on  a  claim 
for  an  account  stated  by  proving  an  acknowledgment  of  money  due.  Cocking 
V.  Ward,  1  C.  B.  858  ;  Laycock  v.  PuMes,  4  B.  &  8.  497  ;  33  L.  J.,  Q.  B.43, 
cited  post,  Action  on  aceount  stated. 

Damages.]  Where  the  action  is  brought  before  conveyance,  the  defendant 
havinff  taken  possession  and  dispensed  with  the  execution  of  tiie  conveyance, 
the  nuuntiff  cannot  recover  the  whole  purchase  money,  but  only  damages ; 
for  tne  land  continues  to  belong  to  him.  Laird  v.  Pirn,  7  M.  &  W.  474. 
This  rule  applies  in  the  case  of  land  compulsorily  taken  under  the  provisions 
of  the   Lands  Clauses   Consolidation   Act,    1845.     E.  London  Union  v. 
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Meiropditan  Ry,  Co,^  L.  R.,  4  Ex.  309.  The  plaintiff  may  recover  his  bill 
of  costs  without  proving  that  it  has  been  paid.  Eichardaon  v.  Chaserij 
10  Q.  B.  756. 

The  conditions  of  sale  usually  provide  for  the  payment  of  a  deposit  by 
the  purchaser,  which  is  to  be  forteited  to  the  vendor,  on  default  of  the  former 
in  complying  with  the  other  conditions.  Where  the  purchaser  fails  to 
make  tne  a^ed  deposit,  the  vendor,  on  default  made  by  the  purchaser  in 
completion,  is  entitlcKi  to  recover  the  amoimt  of  the  deposit.  IVauU  v.  Smith, 
21  Ch.  D.  243.  The  forfeiture  of  the  deposit  does  not.  however,  prevent  the 
vendor  from  recovering  general  damages  on  the  purchaser's  refusal  to  com- 
plete, leely  v.  Grew,  6  Nev.  &  M.  467  ;  Essex  v.  Vanidl,  L.  R.,  10  C.  P.  538. 
But,  where  the  vendor  resells  the  propertv  under  a  usual  condition  of  sale,  and 
does  so  at  a  loss,  he  must,  in  suing  tne  venaee  for  such  loss  and  for  the  expenses, 
give  him  credit  for  the  amount  of  the  deposit  paid.  Ockenden  v.  Henly, 
£.  B.  &  R  486  ;  27  L.  J.,  Q.  B.  361.  Where  the  contract  contains  a  variety 
of  stipulations  of  different  importance,  and  one  sum  is  stated  to  be  payable 
on  breach  of  performance  of  any  one  of  them ;  then  the  rule  has  been  that^ 
although  it  be  called  by  the  name  of  liquidated  damages,  it  is  in  reality  a 
penalty,  and  the  actual  damage  sustained  is  alone  recoverable.  Magee  v. 
lavelly  L.  K,  9  C.  P.  107,  111,  115.  See  also  Ex  pte.  HuUe,  L.  R,  8  Ch. 
1022  ;  Expte,  Cancer,  4  Ch.  D.  724.  But  in  Wallu  v.  Smith,  svpra,  the 
C.  A.  doubted  if  this  rule  applied  imless  one  of  the  stipulations  were  for  the 
pajrment  of  a  lesser  sum  of  money,  or  were  of  very  trivial  importance. 

Accidental  deterioration  after  tne  date  of  the  contract  is  a  loss  which  must 
fiedl  on  the  vendee.  Rohertsm  v.  Skeltan,  12  Beav.  260 ;  19  L.  J.,  Ch.  140. 
Hence,  it  seems  that  such  loss  may  be  claimed  as  part  of  the  plaintiff's 
damages  occasioned  by  the  defendant's  non-completion. 

Defevice, 

By  Rules,  1883,  0.  xix.,  r.  15,  ante,  p.  283,  the  defendant  must  allege  in 
his  statement  of  defence  all  facts  not  previously  stated  on  which  he  relies, 
and  must  raise  all  such  grounds  of  defence  as,  if  not  pleaded,  would  be  likely 
to  take  the  plaintiff  by  surprise.  Rule  17,  ante,  p.  283,  provides  that  a 
plaintiff  shall  not  deny  generally  the  allegations  in  the  statement  of  the 
claim.    See  Byrd  v.  Nunn,  5  Ch.  D.  781 ;  7  Ch.  D.  284,  C.  A. 

Denial  of  Contract.]  By  Rules,  1883,  0.  xix.,  r.  20,  ante,  p.  284,  a  bare 
denial  of  a  contract  alleged  in  any  pleading  shall  be  construed  only  as  a 
denial  of  the  making  of  the  contract  in  fact,  and  not  of  its  legality  or  its 
sufficiency  in  law,  wnether  in  reference  to  the  Stat  of  Frauds  or  otherwise. 
This  rule  requires  the  defendant  specifically  to  allege  in  his  defence  that  he 
relies  on  the  objection  to  the  contmct  arising  under  the  statute.  Clarke  v. 
Callow,  46  L.  J.,  Q.  B.  53,  C.  A.  As  to  when  a  written  contract  is  dispensed 
with  by  part  performance,  vide  ante,  p.  290,  et  seq. 

Fraud.  Misdescription.]  Fraud  must  be  specially  pleaded.  Rules,  1883, 0. 
xix^  r.  15,  ante,  p.  283.  See  further  as  to  fraud,  post,  Defences  to  actions  on 
tiwple  contracts — Fraud. 

It  is  a  defence  that  a  misdescription  has  been  wilfullv  introduced  into  the 
conditions  of  sale  to  make  the  land  appear  more  valuable.  Norfolk^  Dk.  of, 
V.  fVorthy,  1  Camp.  340 ;  and  see  Vernon  v.  Keys  12  East,  637.  The  result 
of  the  decisionB  on  this  point  is  thus  stated  by  Tindal,  C.  J.,  in  Flight  v. 
Booth,  1  N.  C.  376 : — "All  the  cases  concur  in  this,  that  where  the  mis- 
statement is  wilful  or  designed,  it  amounts  to  fraud,  and  such  fraud,  upon 
general  principles  of  law^  avoids  the  contract  altogether.     But  with  respect 
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to  mis-statements  which  stand  clear  of  fraud,  it  is  impossible  to  reconcile 
all  the  cases  ;  some  of  them  laying  it  down  that  no  mis-statements  which 
originate  in  carelessness,  however  gross,  shall  avoid  tlie  contract,  bat  shall 
form  the  subject  of  compensation  only ;  Norfolk,  l)k,  ofy  v.  Worthy,  antCj 
p.  297  ;  Wright  v.  Wilson,  infra,  whilst  other  cases  lay  down  the  rule  that  a 
misdescription  in  a  material  point,  although  occasioned  by  n^ligence  onlj, 
not  by  fraud,  will  vitiate  the  contract  of  sale.  Jones  v.  Edney,  3  Camp. 
284  ;  Waring  v.  Hoggart,  Ry.  &  M.  39  ;  Stewart  v.  AUiston,  1  Mer.  26.  In 
this  state  of  discrepancy  between  the  decided  cases,  we  think  it  is  at  all 
events  a  safe  rule  to  adopt,  that  where  the  misdescription,  although  not 
proceeding  from  fraud,  is  in  a  material  and  substantial  point  so  far  affect- 
ing the  suDJect-matter  of  the  contract  that  it  may  reasonably  be  supposed 
that,  but  for  such  misdescription,  the  purchaser  might  never  have  entered 
into  the  contract  at  all,  in  such  case  the  contract  is  avoided  altogether  and 
the  purchaser  is  not  bound  to  resort  to  the  clause  of  compensation.  Under 
such  a  state  of  facts,  the  purchaser  ma^  be  considered  as  not  having  purchased 
the  thing  which  was  really  the  subiect  of  sale,  as  in  Jones  v.  miney,  mproj 
where  the  subject-matter  was  descrioed  to  be  a  free  public-house,  while  the 
lease  contained  a  proviso  that  the  lessee  and  his  assigns  should  take  all  the 
beer  from  a  particular  brewerv,  in  which  case  the  misdescription  waa  held 
to  be  fataL"    Accord,  Fulsford  v.  Richards,  17  Beav.  96. 

Where  premises  were  mold  fide  described  as  "  a  substantial  brick  build- 
ing," which  were  not  such,  and  a  plot  of  land  mentioned  in  the  particulars 
dia  not  exist  at  all,  the  sale  was  held  voidable.  Robinson  v.  Musgrote,  2  M. 
&  Rob.  92.  So,  where  thev  were  described  as  an  '*  eligible  investment ;  * 
and  they  were,  in  fact,  liable  to  be  taken  under  a  local  public  act :  held  that 
the  purchaser  might  rescind  the  contract,  and  that  the  act,  though  public, 
was  not  notice  'per  se.  Ballard  v.  Way,  1  M.  &  W.  520.  And,  where 
the  premises,  including  a  yard,  were  said  to  be  held  under  a  term  of 
23  years,  when,  in  truth,  tne  yard,  which  was  an  essential  part,  was 
hela  under  a  yearly  tenancy,  the  purchaser  was  allowed  to  rescind  the 
sale,  though  a  lease  of  the  yard  for  tne  same  term  was  afterwards  procured 
by  the  seller,  and  though  there  was  a  clause  in  the  conditions  for  compensa- 
tion in  the  case  of  erroneous  description,  and  a  provision  that  the  contract 
should  not  be  annulled  by  it.  Dobell  v.  Hutchinson,  3  Ad.  &  E.  355. 
Where  an  agreement  for  sale  contains  a  clause  similar  to  the  one  in  the  last 
case,  the  court  will  not  decree  specific  performance  where  the  acreage  varies 
very  lai^gely  from  that  represented.  Durham,  El.  of,  v.  Legard,  34  Beav. 
611 ;  34  L.  J.,  Ch.  589,  and  cases  there  cited.  Where  an  estate  was  repre- 
sented to  contain  1530  acres,  when  in  fact  it  contained  only  1100  acres,  it 
was  held  that  a  condition  that  the  estate  as  to  extent  of  acreage  should  be 
taken  to  be  conclusively  shown  by  certain  deeds,  was  a  mere  conveyancing 
condition  as  to  identity,  and  that,  coupled  with  the  representation  as  to  the 
acreage,  it  did  not  estop  the  purchaser  from  rescinding  on  the  ground  of 
deficiency  in  acreage.  Aberammn  Ironworks  v.  Wickens,  L.  R,  4  Ch.  101. 
But,  where  it  was  provided  by  the  conditions  of  sale,  that  "  if  any  mistake 
should  be  made  in  the  description  of  the  premises,  or  if  any  other  material 
error  should  appear  in  the  particulars  of  sale,  such  mistake  or  error  should 
not  annul  the  sale,  but  a  compensation  should  be  made,"  the  vendee  was 
held  not  to  be  released  from  the  contract  by  reason  of  a  misdescription  in 
the  particulars  of  sale  obvious  on  inspection  of  the  premises,  unless  such 
misdescription  was  wilful  and  designed.  Wright  v.  IVilson,  1  M.  &  Rob. 
207.  So,  a  specific  performance  for  me  purchase  of  a  meadow,  was  decreed, 
where  a  visible  footway  went  across  it,  of  which  no  notice  was  given. 
Oldfield  v.  Round,  5  Ves.  508  ;  see  Sugd.  V.  &  P.,  14th  ed.  32a  Where 
building  ground  was  Bold^  as  such,  without  notice  of  a  right  of  way  reserved 
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across  it  by  a  lease  as  of  another  portion  of  it,  held  that  the  contract  was 
voidable ;  and  the  purchaser  was  permitted  to  avoid  it  as  to  two  lots 
separately  bought  at  an  auction,  though  the  defect  applied  only  to  one  lot  ; 
the  seller  having  afterwards  united  both  in  a  single  contract  of  sale  at  an 
entire  sum.  Dykes  v.  Blake,  4  N.  C.  463  ;  Accord,  Shackleton  v.  Sutcliffey  1 
De  G.  &  Sm.  609.  As  to  the  effect  of  a  misleading  conveyancing  condition, 
see  Broad  v.  Munton,  12  Ch.  D.  131,  C.  A.  ;  In  re  Marsli  and  Eari  GraninlUy 
24  Ch.  D.  11,  C.  A.  A  vendee  of  land  described  as  copyhold  is  not  com- 
pellable to  accept  freehold,  notwithstanding  a  provision  that  errors  in  de- 
scription should  not  vitiate  the  sale.  Ayles  v.  Cox,  16  Beav.  23.  See 
Turquand  v.  BJiodes,  37  L.  J.,  Ch.  830.  Aii  agent  employed  to  find  a  pur- 
chaser has  authority  to  describe  the  property,  and  state  any  fact  or  circum- 
stance relating  to  the  value,  so  as  to  bind  the  vendor.  Mullens  v.  Miller,  22 
Ch.  D.  194.     See  ako  BreU  v.  Clowser,  5  C.  P.  D.  376. 

When  more  than  one  person  is  employed  by  the  vendor  to  bid  at  a  sale 
bv  auction  this  will  be  deemed  a  fraud.  Growder  v.  Austin^  3  Bing.  368 ; 
IVheeler  v.  Collier,  M.  &  M.  126.  And,  the  employment  of  a  single  puffer 
when  the  sale  is  "  without  reserve,"  avoided  it  at  law.  Hwrneit  v.  Haines^ 
15  M.  &  W.  367.  And,  where  the  sale  is  not  advertised  as  **  without 
reserve,"  the  emjployment  of  a  single  puffer,  unknown  to  the  bidders,  is 
evidence  for  the  jury  to  sustain  the  defence  of  fraud.  Green  v.  Baverstock,  14 
C.  B.,  N.  S.  204  ;  32  L.  J.,  C.  P.  181.  By  30  &  31  Vict.  c.  48,  s.  4,  the  rule 
in  equity  is  made  the  same  as  at  law;  see  also  sects.  5  and  6,  infra.  It 
seems  that  an  auctioneer  who  advertises  a  sale  "without  reserve,"  and  with- 
out disclosing  his  principal's  name,  is  liable  to  an  action,  if  he  knock  down 
the  lot  to  the  principal's  bidding  after  that  of  the  plaintiff.  IVarlow  v. 
Harrison,  1  E.  &  E.  309 ;  29  L.  J.,  Q.  B.  14,  Ex.  Ch.  Where,  however,  a 
reference  was  made  by  name  to  the  solicitor  of  the  mortgagee  by  whose 
direction  the  sale  was  represented  to  be  made,  the  auctioneer  was  held  not 
to  be  liable.    Mainprice  v.  ^Vestley,  6  B.  &  S.  420  ;  34  L.  J.,  Q.  B.  229. 

By  30  &  31  Vict.  c.  48,  s.  5,  it  is  enacted,  "  that  the  particulars  or  condi- 
tions of  sale  by  auction  of  any  land  shall  state  whether  such  land  will  be 
sold  without  reserve,  or  subject  to  a  reserved  price,  or  whether  a  right  to 
bid  is  reserved  ;  if  it  is  stated  that  such  land  will  be  sold  without  reserve, 
or  to  that  effect,  then  it  shall  not  be  lawful  for  the  seller  to  employ  any 
person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take  knowingly  any  bid- 
ding from  any  such  person."  By  sect.  6,  where  the  "sale  is  declared  "  to  be 
subject  to  a  right  for  the  seller  to  bid,  it  shaU  be  lawful  for  the  seller,  or 
any  one  person  on  his  behalf,  to  bid  at  such  auction  in  such  manner  as- he 
may  think  proper."  Where  the  conditions  state  that  the  sale  is  subject  to 
a  reserved  bidding,  this  act  renders  it  illegal  for  the  vendor  to  employ  a 
person  to  bid  up  to  the  reserved  price,  unless  the  right  to  do  so  is  expressly 
stipulated  for.     Gilliai  v.  GiUiat,  L.  R,  9  Eq.  60.     * 

Vendee  against  Vendor, 

If  the  vendor  refuse,  or  is  unable  to  complete  his  contract,  the  purchaser 
may  either  sue  for  damages  for  such  breach  of  contract ;  or  in  case  he  has 
made  a  deposit  or  paid  part  of  the  purchase  money  and  has  not  taken  pos- 
session, may  sue  to  recover  it  back  as  money  had  and  received.  So,  if  a 
fraud  has  been  practised  on  him  by  the  vendor  to  induce  him  to  buy,  the 
vendee  may  rescind  the  contract,  and  sue  for  the  deposit.  Thornett  v. 
Haines,  supra. 

In  a  special  action  on  the  contract  by  the  purchaser,  he  must  prove  the 
contract,  if  denied  ;  and  by  other  defences  he  may  be  put  to  prove  the  per- 
formance of  conditions  precedent,  and  all  other  matters  traversed  by  the 
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defendant.  The  vendee  is  entitled  to  have  a  good  title,  vidt  ante^  p.  292, 
but  this  right  is  lust  by  failure  to  take  objections  to  that  disclosed  on  the 
abstract  within  the  time  limited  by  the  contract  Rosenberg  v.  Cook,  8  Q.  B. 
D.  162,  C.  A.  In  this  case  the  vendee  was  held  entitled  to  delivery  of  pos- 
session, only,  of  the  land  by  the  vendor.  When  the  defendant's  title,  as 
stated  in  the  abstract,  is  objected  to,  it  will  not  be  enough  to  prove  that  the 
title  has  been  deemed  by  conveyancers  to  be  insufficient ;  the  defect  must 
be  pointed  out ;  CamfiM  v.  Gilbert,  4  £sp.  221  ;  and  the  plaintiff  cannot, 
at  the  trial,  insist  upon  any  objection  to  the  title,  as  stated  therein,  which 
he  neglected  to  take  at  the  time  of  rescinding  the  contract,  and  which  might 
have  been  remedied  by  the  vendor  if  taken  before.  Todd.  v.  Hoggart,  M.  & 
M.  128,  cor.  Ld.  Tenterden,  C.  J.  The  vendor  may  compel  delivery  of  par- 
ticulars of  every  matter  of  fact  relied  upon  as  an  objection ;  but  not  of 
matter  of  law.  Roberts  v.  Rowlands,  3  M.  &  W.  543.  If  no  particulars 
have  been  given,  and  the  pleadings  are  general,  the  vendee  will  be  at  liberty 
to  prove  any  in^mction  of  the  conditions  of  sale.  Squire  v.  Tod,  1  Gamp. 
293. 

As  to  how  lon^  the  vendor  is  entitled  to  exercise  a  condition  to  rescind 
the  contract,  on  objection  taken  to  his  title,  see  Gray  v.  FowUr,  L.  B.,  8  Ex. 
249,  JuX.  Ch. 

As  to  when  the  vendee  is  entitled  to  sue  the  vendor  for  not  completing 
on  the  day  fixed,  vide  ante,  pp.  294,  et  seq. 

As  to  action  for  deposit,  viae  post,  p.  301 .  After  the  purchaser  has  recovered 
the  deposit  only  from  the  auctioneer,  he  may,  in  a  special  action  against  the 
vendor,  recover  interest  and  the  expenses  of  investigating  the  title.  jPor- 
quhar  v.  Farley,  7  Taunt  592. .  The  expenses  of  investigating  the  title  can- 
not be  recovered  under  a  claim  for  money  paid.  Camfield  v.  Gilbert,  4  Esp. 
221. 

As  a  general  rule,  the  vendee  is  bound  to  tender  a  conveyance  to  the 
vendor  for  execution  by  him.  Poole  v.  HiU,  6  M.  &  W.  836.  Yet,  even 
when  he  is  bound  by  the  express  terms  of  the  contract  to  tender  one,  if  a 
bad  title  be  produced,  he  may  maintain  an  action  for  the  recovery  of  his 
deposit  without  tendering  it  Seatoard  v.  Willock,  5  East,  198,  202,  per  Ld. 
Ellenborough  ;  and  in  Loumdes  v.  Bray,  Sugd.  V.  &  P.,  14th  ed.  364  (6). 
So,  where  tne  vendor  has,  by  selling  the  estate,  incapacitated  himself  tnm 
executing  a  conveyance  to  the  purchaser,  further  trouble  and  expense  on  the 
plaintiffs  part  are  unnecessary,  and  he  may  sustain  an  action  without  ten- 
dering a  conveyance,  or  the  purchase  money.  Lovelock  v.  FranJdyn,  8  Q.  B. 
371.  As  to  the  vendee's  right  to  rescind  the  contract  on  the  groimd  of  want 
of  title  in  the  vendor,  vide  ante,  p.  294. 

After  the  completion  of  the  conveyance  the  purchaser  may,  if  he  was  in- 
duced to  enter  into  the  agreement  by  fraud,  maintain  an  action  to  set  aside 
the  agreement  and  recover  his  purchase  money.  Roddy  v.  IViUiams,  3  J.  & 
L.  1  ;  or,  for  damages,  vide  post,  Action  for  Deceit  and  Misrepresentation. 
Where  he  was  induced  to  enter  into  it  bv  an  innocent  misrepresentation 
he  may  maintain  an  action  to  set  it  aside,  and  to  recover  his  purchase 
money ;  but  he  cannot,  in  the  absence  of  a  special  term  in  the  agreement  of 
purchase  that  he  shall  be  allowed  compensation,  maintain  an  action  for 
damages.  Vide  Id.  Whether  he  can  maintain  such  action  on  a  special 
term  in  the  agreement,  or  whether  the  whole  agreement  is  merged  in  the 
conveyance,  and  the  purchaser  is  thereby  remitted  to  his  rights  on  any  cove- 
nants therein,  is  a  question  as  to  which  there  is  much  connict  of  authority. 
In  Bos  V.  Helsham,  L.  B.,  2  Ex.  72;  In  re  Turner  and  Skelton,  13  Ch.  D.  130, 
Jessel,M.  R. ;  and  Palmer  y.  Johnson,  12  Q.  B.  D.  32,  Smith,  J.,  it  was  held 
that  such  action  might  be  brought ;  whereas  in  Manson  v.  Thacker,  7  Ch.  D. 
6520,  Malins,  V.-C,  neld  that  tne  action  would  not  lie.    This  latter  view  is 
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in  accordance  with  that  expressed  in  Sudden's  V.  &  P.  14th  ed.,  p.  549,  and 
Dart's  y.  &  P.  cap.  xiv.  ss.  5,  6,  and  with  the  decisions  in  Besley  y.  Besley^ 
9  Ch.  D.  103  ;  Allen  v.  Richardson,  13  Ch.  D.  524  ;  Brett  v.  Clowser,  5  C.  P. 
D.  376 ;  and  Joliffe  v.  Baker,  11  Q.  B.  D.  255,  where,  however,  the  point 
did  not  directly  arise,  as  the  contracts  contained  no  clause  for  compensation. 

Claim  for  dtmsU.'j  To  enable  the  purchaser  to  maintain  an  action  for 
money  had  and  received  to  recover  the  deposit,  the  contract  must  be  dis- 
affirmed ab  initio.  Some  of  the  grounds  upon  which  it  may  be  rescinded  are 
stated,  ante,  p.  294.  As  to  when  the  purchaser  is  entitled  to  rescind  the  con* 
tract  on  the  ground  of  non-complenon  of  the  contract  on  the  appointed 
day,  vide  ante,  pp.  294, 295.  If  the  purchaser  has  taken  possession  of  uie  pre- 
mises under  the  contract,  he  has  adopted  the  contract,  and  cannot  disaffirm 
it  afterwards  b^^  quitting  the  premises  ;  as  the  parties  cannot  be  put  in  the 
same  situation  in  which  they  oefore  stood.  Hunt  v.  SUk,  5  East,  449.  See 
also  In  re  Gloag  and  Miller' i  Contract,  23  Ch.  D.  320,  cited  ante,  p.  294. 
His  remedy  is  then  on  the  contract  itself.  Blackburn  v.  Smith,  2  Exch. 
783.  If  the  purchaser  repudiate  the  contract,  he  cannot  recover  the  deposit, 
though  there  be  no  clause  of  forfeiture  in  the  contract  Ex  pte,  Barrdl, 
L.  R.,  10  Ch.  512.  And,  even  if  the  contract  be  oral  only,  the  purchaser 
cannot,  by  repudiating  it,  after  he  has  obtained  the  abstract  and  sent  requi- 
sitions thereon,  entitle  himself  to  recover  the  deposit.  Thomas  v.  Brown,  1 
Q.  B.  D.  714. 

When  the  plaintiff  seeks  to  recover  the  deposit,  he  must  prove  payment 
of  it  to  the  defendant.  A  payment  to  the  agent  of  the  vendor  is,  in 
law,  a  payment  to  the  principal ;  and  in  an  action  against  the  latter  for 
the  recovery  of  the  money,  it  is  immaterial  whether  it  has  actlially  been 
paid  over  to  him  or  not  Norfolk,  Dk,  of,  v.  Worthy,  1  Camp.  337.  But,  if 
the  deposit  has  been  paid  to  the  auctioneer,  an  action  for  it  will  lie  against 
him  before j^&jmeiLt  over  to  his  principal,  for  he  is  in  the  nature  of  a  stake- 
holder ;  Burrough  v.  Skinner,  5  Burr.  2639  ;  or,  if  he  has  paid  it  over  after 
notice  of  the  defect  in  the  title  ;  Edwards  v.  Modding,  5  Taunt.  815  ;  and 
even,  it  should  seem,  after  payment  over  to  the  principal  without  notice  ; 
for  he  ought  to  keep  the  deposit  until  the  sale  is  complete,  and  it  appears  to 
whom  it  ought  to  be  paid.  Gray  v.  GiUteridge,  1  M.  &  By.  614.  No  notice 
to  the  auctioneer  previous  to  the  action  being  brought  against  him  as  stake-: 
holder,  is  necessary.  Duncan  v.  Cafe,  2  M.  &  W.  244.  Interest  on  the  de- 
posit cannot,  in  general,  be  recovered  in  such  action.  Lee  v.  Munn,  8  Taunt, 
45;  Farqyhary.  Farley,  7  Taunt  594.  But  it  may  be  given  by  the  jury 
under  3  &  4  WilL  4,  c.  42,  s.  28,  as  damages,  if  a  demand  for  the  repayment 
of  the  money  has  been  made  with  a  notice  that  interest  will  be  claimea  ;  vide 
poet,  Action  for  interest.  Where  an  auctioneer  does  not  disclose  the  name  of 
principal,  an  action  will  lie  against  himself  for  damages  for  the  breach  of 
contract  Hanson  v,  Boberdeau,  Peake,  120  ;  Simon  v.  Motivos,  3  Burr.  1921, 

Damages,']  Where  the  contract  is  oral  the  vendee  can  recover  the  deposit 
only,  for  he  cannot  sue  upon  the  special  contract  Walker  v.  Constable, 
1  B.  &  P.  306.  In  other  cases  the  purchaser  may  recover,  in  a  special 
action  against  the  vendor,  the  deposit  with  interest,  and  the  expenses  of 
investigating  the  title,  searching  for  judgments,  &c.  Hodges  v.  Lichfield,  EL 
of,  1  N.  C.  492  ;  Turner  v.  Beaurain,  Sugd.  V,  &  P.,  14th  ed.,  362  ;  Far^^r 
V.  Farley,  7  Taunt  592.  And,  such  expenses  as  a  solicitor's  bill,  may  be 
recover^  under  an  averment  that  plaintiff  "  had  been  put  to  great  expenses, 
to  wit,  &c.,  in  and  about  investigating  the  title,"  &c.,  althougn  not  actually 
paid.  Richardson  v.  Chasen,  10  Q.  B.  756.  If  the  purchase  money  has 
oeen  lying  ready  without  any  interest  being  made  of  it,  and  it  was  reason- 
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able  to  keep  it  so  l3ring,  interest  may  be  recovered  as  damages.  Sherry  v. 
Oke,  3  Dowi.  349.  But,  a  person  who  has  agreed  to  advance  a  sum  on  a 
mortgage,  cannot  recover  interest  on  it  where  the  negotiation  falls  for  want 
of  title,  unless  there  be  a  special  contract  to  pay  it.  Sioeetland  v.  Smith,  1 
Cr.  &  M.  585. 

The  purchaser  cannot  recover  expenses  incurred  previously  to  entering 
into  the  contract ;  nor,  the  expenses  of  a  survey  of  the  estate  made  before 
he  knows  the  title ;  nor,  the  expense  of  a  conveyance  drawn  in  anticipation ; 
nor  the  extra  cost  of  a  suit  for  specific  performance  brought  by  the  vendor ; 
nor,  losses  on  the  re-sale  of  stock  prepared  for  the  farm.  Hodges  v.  Lidifidd, 
EL  of,  ante,  p.  301.  So,  where  the  vendee  filed  a  bill  for  specific  performance 
which  was  dismissed  in  consequence  of  the  defective  titie,  he  was  not  per- 
mitted to  recover  these  costs  in  an  action  against  the  vendor  for  breach  of  con- 
tract. Maiden  v.  Fyson,  11 Q.  B.  292.  Nor,  can  the  vendee  recover  any  expenses 
incurred  in  preparing  a  conveyance  after  the  defect  in  title  was  discovered ; 
PoumeU  V.  Fuller,  17  C.  B.  660  ;  25  L.  J.,  C.  P.  145  ;  or,  in  further  fruitless 
n^otiations.  Sikes  v.  Wild,  1  B.  &  S.  587  ;  30  L.  J.,  Q.  B.  325,  Ex.  Ch.  ; 
4  B  &  S.  421 ;  32  L.  J.,  Q.  B.  375.  And,  where  a  lessee,  with  power  to  alter 
and  improve,  had  an  option  to  purchase,  and  after  laying  out  money 
in  improvements,  elected  to  purchase,  and  the  title  proved  bad,  he  was 
held  entitled  only  to  damages  for  the  breach  of  contract;  but,  not  for 
expense  of  improvements.  JVorihinatony.  Warrington,  8  C.  B.  134.  Where 
the  defendant  agreed  to  demise  lands  to  the  plaintiff  and  to  deduce  a  good 
title  thereto,  and  the  plaintiff  had  formed  a  company  to  establish  certain 
works  on  it,  and  the  title  proved  to  be  a  bad  one,  it  was  neld  that  the  plaintiff 
might  recover  the  expenses  of  the  agreement,  of  investigating  the  title  and 
endeavouring  to  procure  a  good  one  and  to  obtain  the  lease  ;  but,  not  the 
expense  of  raising  the  purchase  money  with  interest,  or  of  forming,  estab- 
lishing, and  registering  the  company,  nor  the  profits  that  would  have 
accrued  either  to  the  company  from  the  lease,  or  to  the  plaintiff  as  their 
solicitor,  in  carrying  their  project  into  effect ;  the  latter  heads  of  expense 
being  either  premature  or  speculative.    Handslip  v.  Padwick,  5  Exch.  615. 

The  vendee  is  not  in  general  entitled  to  recover  compensation  for  the 
fancied  goodness  of  his  bargain,  where  the  vendor  is,  without  fraud,  in- 
capable of  making  a  title.  Flureau  v.  Thomhill,  2  W.  Bl.  1078  ;  Bain  v. 
Fothergill,  L.  R.,  7  H.  L.  158.  This  rule  is  of  general  application,  and  the 
exception  engrafted  thereon  by  Hopkins  v.  Sraaebrooi,  6  B.  &  C.  31 ; 
Robinson  v.  Sarman,  1  Exch.  850,  is  no  longer  law.  S.  C.  The  purchaser 
can  by  an  action  for  deceit  only,  recover  any  further  dam^ea.  S.  C.,  per  Ld. 
Chelmsford,  Id.  207  ;  EngelY,  Fitch,  L.  R.,  3  Q.  B.  314  ;  L.  R.,  4  Q.  B.  659, 
Ex.  Ch.  Where,  however,  the  sale  does  not  go  off  for  want  of  title,  but 
by  reason  of  the  refusal  of  the  vendor  to  take  the  necessary  steps  to  give 
possession  to  the  vendee,  it  seems  that  the  plaintiff  can  recover  dama^  for 
the  loss  of  the  bargain,  the  measure  of  damages  being  the  difierence 
between  the  contract  price  and  the  market  price  at  the  time  of  the  breach. 
S.  C.  The  price  at  which  the  estate  was  afterwards  sold  iBprimd  facie 
evidence  of  its  market  value.  S.  C.  ;  and  see  Godtoin  v.  Francis,  L.  R,  5 
C.  P.  295,  cited  sid),  tit.  Action  on  vxirranty  of  authority,  post.  Where  A. 
agreed  to  let  premises  to  B.,  knowing  his  intention  to  carry  on  a  trade 
thereon,  B.  was  held  entitled  to  recover  from  A.,  for  the  breach  of  this 
agreement,  damages  for  the  loss  of  anticipated  business  during  the  time  he 
necessarily  occupied  in  getting  other  premises.  JaquM  v.  MiUar,  6  Ch.  D. 
153.  As  to  the  effect  of  a  pik)vision  in  the  contract  for  the  payment  of 
a  penalty  or  liquidated  damages,  vide  ante,  p.  297.  As  to  what  damages 
are  recoverable  under  a  claim  for  the  deposit,  vide  ante,  p.  301. 
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ACTION  FOR  USE  AND  OCCUPATION. 

Tliis  action  is  grounded  on  stat.  11  Geo.  2,  c.  19,  s.  14,  by  which  it  is 
enacted  that  it  shaU  be  lawful  for  landlords,  where  the  agreement  is  not  by- 
deed,  to  recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or  heredi- 
taments held  or  occupied  by  the  defendants,  in  an  action  on  the  case  for  the 
use  and  occupation  of  what  was  so  held  or  enjoyed  ;  and  if,  on  the  trial  of 
such  action,  any  parol  demise  or  any  agreement  (not  beinc  by  deed)  where- 
on a  certain  rent  was  reserved  shall  appear,  the  plaintiff,  shall  not  therefore 
be  nonsuited,  but  may  make  use  thereof  as  evidence  of  the  quantum  of 
damages  to  be  recovered.  But,  the  action  of  debt  for  rent  on  a  contract  for 
use  and  occupation  lies  at  common  law  and  not  upon  this  statute.  Egler  v. 
Marsden,  5  Taunt.  25  ;  Gibson  v.  Kirky  1  Q.  B.  860  ;  and  yer  Bramwell,  B., 
in  Churchward  v.  Ford,  cited  infra.  It  may  be  observed  that  since  the 
abolition  of  real  actions  by  stat.  3  &  4  Will.  4,  c.  42,  debt  will  lie  for  a  rent- 
charge  in  fee.     Thorruis  v.  Sylvester ,  L.  R,  8  Q.  B.  368. 

Plaintiff's  title.]  If  the  defendant  has  come  in  under  the  plaintiff  or  has 
acknowledged  his  title  by  the  payment  of  rent  to  him  or  otherwise,  he  will 
not  be  permitted  to  impeach  it  at  the  trial ;  SyUivcm  v.  Stradlingy  2  Wils. 
208  ;  Cooks  v.  LoxUy,  6  T.  R.  4  ;  Phipps  v.  Scvlthorve,  1  B.  &  A.  50  ;  and  it 
is  not  material  in  such  case  that  the  plaintiff  should  have  the  legal  estate. 
Hull  V.  Vaughany  6  Price,  157.  Thus,  if  cestui  que  trust  demises,  he  is  the 
person  to  sue  for  the  rent,  and  not  the  trustee,  though  the  latter  may  have 
given  notice  to  defendant  to  pay  to  him.  Chv/rchward  v.  Ford,  2  H.  & 
N.  446  ;  26  L.  J.,  Ex.  354.  But,  unless  the  defendant  came  in  imder  the 
plaintiff,  or  had  recognised  his  title,  the  plaintiff  could  only  recover  rent 
irom  the  time  that  the  legal  estate  vested  in  him.  Cobb  v.  Carpenter,  2 
Camp.  13.  n.  It  seems,  however,  that  since  the  J.  Acts  it  is  sujB&cient  if  tne 
plaintiff  has  a  right  in  equity  to  receive  the  rents  as  such.  Tenants  in 
common  may  Join  in  this  action  on  a  parol  yearly  tenancy,  if  the  tenant 
has  alwavs  |>aid  the  rent  to  a  joint  a^ent  of  the  plaintiffs  ;  for  this  is  evi- 
dence of  a  joint  lettino;.  Last  v.  Ihnn,  28  L.  J.,  Ex.  94.  Where  a  party, 
after  letting  defendant  into  possession  on  an  agreement  for  a  future  lease, 
mortgaged  the  premises  to  the  plaintiff,  who  gave  notice  to  the  defendant  of 
the  mortgage,  it  was  held  that  the  plaintiff  might  recover  in  this  form  of 
action  rent  accruing  due  for  a  half-year  subsequent  to  the  mortgage,  and 
during  the  currency  of  which  the  notice  was  given.  Bawson  v.  Eidcey  7  Ad. 
&  E.  451.  A  defendant,  whose  tenancy  began  under  A,  and  who  has  since 
paid  rent  to  the  cestui  que  trust  under  A.  s  will,  cannot  set  up  the  want  of 
the  legal  estate  to  an  action  for  use  and  occupation  by  cestui  q\u  trusty 
though  the  fact  is  disclosed  by  the  plaintiff's  evidence.  Dolby  v.  lUsy  11 
Ad.  &  E.  335.  The  assignee  oi  the  landlord  of  A,  who  holds  under  a  parol 
lease,  may  sue  A.  in  this  action,  although  there  has  been  no  recognition  of 
tenancy  or  promise  as  between  him  and  the  assignee  ;  at  least  where  the 
grant  by  the  assignor  was  *^  for  himself  and  assigns.''  Standen  v.  Chrismas, 
10  Q.  B.  135.  iSiere  is  a  distinction  between  the  case  where  a  person  has 
actually  received  possession  from  one  who  has  no  title,  and  the  case  where 
he  has  merely  attorned  by  mistake  to  one  who  has  title  ;  in  the  former  case 
the  tenant  cannot,  except  under  very  special  circumstances,  dispute  the 
title  ;  in  the  latter  he  may.  Per  Bayley,  J.,  in  Cornish  v.  Searelly  8  B.  &  C. 
475  ;  Rogers  v.  Pitchery  6  Taunt.  202  ;  Gravenor  v.  WoodhomSy  1  Bing.  38  ; 
and  see  the  cases  cited  posty  sub  tU.  Replevin — Tenancy  of  plaintiff.  Thus, 
where  a  tenant  took  premises  from  ''  A.  and  B.,  for  and  on  behalf  of  the 
trustees  of  the  joint  estate  of  C.  and  D.  ; "  and  it  appeared  at  the  trial,  on 
the  evidence  of  the  plaintiffs  (who  described  themselves  in  the  declaration 


304  Action  for  Use  and  Occupation. 

as  joint  trustees),  that  they  were  trustees  of  C.  only  ;  it  was  held  that  the 
tenant  was  estopped  from  taking  advantage  of  this  variance.  Fleming  v. 
Gooding,  10  Bins.  549.  So,  where  A.  hired  apartments  by  the  year  from  B., 
and  B.  afterwards  let  the  entire  house  to  C,  who  sued  A.  for  use  and  occu- 
pation, it  was  held  that  A.  could  not  impeach  C.'s  title.  Rennie  v.  Robin^ 
soTiy  1  Bing.  147.  But,  a  payment  on  a  mistaken  supposition  that  the 
claimant  was  personal  representative  of  the  tenant's  deceased  landlord  will 
not  estop  the  tenant.  Knight  v.  Cox,  18  C.  B.  645.  And,  where  land,  be- 
longing to  a  parish,  was  occupied  by  A.,  and  he  paid  rent  to  the  church- 
wardens, who  executed  a  lease  of  the  same  land  for  a  term  of  years  to  B., 
and  gave  A.  notice  of  the  lease  ;  in  an  action  for  use  and  occupation  by  R 
against  A.,  it  was  held  that  A.  was  not  precluded  from  disputing  B.'s  title, 
for  that  B.  could  not  derive  a  valid  title  from  the  churchwfiurdens.  Phillips 
V.  Fearce,  5  B.  &  C.  433. 

An  estoppel  must  be  mutual  ;  therefore  if  the  landlord  is  not  estopped, 
neither  is  the  tenant.  Bac.  Abr.  Leases  ^0.) ;  Brereton  v.  Evans,  Cro.  Eliz. 
700.  Thus,  where  a  husband  and  wife  joined  in  leasing,  by  deed,  land  to 
the  defendant,  of  which  the  husband  alone  was  seised,  it  was  held  that  in  an 
action  of  debt  for  rent,  brought  by  the  wife  after  her  husband's  deaUi,  the 
defendant  was  not  estopped  from  snowing  that  the  plaintiff  had  no  interest 
in  the  land,  because  the  wife  could  not  be  estopped  by  the  lease.  Id,  So, 
where  husband  and  wife  demised  land,  the  legal  estate  of  which  was  in 
trustees  for  the  wife,  it  was  held  that  the  husband  could  not,  after  his  wife's 
death,  distrain  for  the  subsequent  rent,  as  there  was  no  estoppel.  Howe  v. 
Scarrotf  4  H.  &  N.  723  ;  28  L.  J.,  Ex.  325.  It  seems,  however,  that  since  the 
Married  Women's  Property  Act,  1882,  the  wife  wduld  in  such  cases  be  estopped. 

In  general,  the  title  of  the  plaintiff  is  established  by  the  production  of  a 
writing  or  agreement,  which  is  proved  in  the  usual  manner,  &c. ;  but  if 
there  be  no  actual  lease  or  agreement,  the  plaintiff's  title  may  be  established 
hj  evidence  of  the  defendant  having  paid  rent  to  him,  or  submitted  to  a 
distress  by  him.  Panton  v.  Jones,  3  Camp.  372.  Notice  to  produce  the 
receipts  for  rent,  or  the  notice  of  distress,  if  any,  should  in  such  cases  be 
given  bv  the  plaintiffl  Where  the  defendant  occupied  the  plaintiff's  land 
under  the  powers  of  a  local  act,  and,  upon  a  dispute  respecting  the  ri^ht  of 
the  plaintiff  to  demand  rent,  a  decree  for  payment  was  made  in  an  amicable 
suit  in  Chancery,  in  which  the  defendant  acquiesced  for  several  years,  it 
was  held  that  he  could  not  afterwards  dispute  his  liability  to  rent  in  an 
action  for  use  and  occupation.  AUason  v.  Stark,  9  Ad.  &  E.  255.  Payment 
of  an  annual  sum  by  defendant  and  his  predecessors,  occupiers,  to  the 
overseers  of  the  parish  for  a  century,  as  for  "  rent  of  common  lands,"  is 
evidence  of  a  rent-service  and  not  a  rent-charge,  especially  if  the  defendant 
has  his  title  deeds  in  court  and  declines  to  produce  them,  ffardon  v.  JSes- 
keth,  4  H.  &  N.  175  ;  28  L.  J.,  Ex.  137.  See,  however.  Doe  d.  WhiUiok  v. 
Johnson,  Gow,  173,  in  which  Holroyd,  J.,  held  that  such  payment  is  evi- 
dence only  of  a  right  to  the  rents,  and  not  to  the  land,  and  that  the  presump- 
tion is  that  they  were  quit  rents  ;  this  case  was  not  cited  in  Uardon  v. 
Hesketh,  svpra.  If  it  appear  from  the  plaintiff's  witnesses  that  the  defen- 
dant holds  imder  a  written  agreement  not  produced,  or  which,  when  pro- 
duced, cannot  be  read  for  want  of  a  stamp,  the  plaintiff  will  not  be  allowed 
to  give  oral  evidence  of  the  holding.  Brewer  v.  Palmer,  3  Esp.  213  ;  BamS' 
botUmi  V.  Mortley,  2  M.  &  S.  445.  But,  if  the  plaintiff  has  made  out  a 
primd  facie  case,  and  the  defendant  seeks  to  show  that  he  holds  imder  a 
written  agreement,  he  must  produce  the  instrument  duly  stamped,  or  his 
objection  is  untenable.  Fielder  v.  Bay,  6  Bine.  332  ;  B,  y.  Padstow,  4  B. 
&  Ad.  208.  A  parol  demise  for  all  the  residue  of  the  lessor's  term,  it 
being  the  intention  of  the  paities  to  create  the  relation  of  landlord  and 
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tenant;  will  operate  as  a  lease,  bo  as  to  enable  the  lessor  to  maintain  an 
action  for  iise  and  occupation,  or  debt  for  rent.  Poulteney  v.  Holmes^  1  Str. 
406  ;  Baker  v.  Oostling,  1  N.  C.  19  ;  Pollock  v.  Stacy,  9  Q.  B.  1033.  Such 
demise,  however,  operates  as  an  assignment.  Beardman  v.  Wilson,  L.  E.., 
4  C.  P.  67.  Where  A.  lets  land  to  B.  as  tenant  from  year  to  year,  and  B. 
by  deed  assigns  his  interest  in  the  land  to  C,  and  A.  assigns  his  reversion  to 
D.,  who  does  not  accept  C.  as  his  tenant ;  D.  cannot  sue  A.  for  the  rent, 
there  being  no  privity  of  estate  or  contract  between  them.  AUcock  v. 
Moorhouse,  9  Q.  B.  D.,  366,  C.  A. 

A  married  woman  may,  under  the  Married  Women's  Property  Act,  1882 
(46  &  46  Vict.  c.  76),  b.  1  (2),  sue  alone,  for  the  use  and  occupation  of  land  to 
the  rents  of  which  she  is,  under  sects.  1  (1),  2,  6  of  that  act,  separately  en- 
titled.    See  post,  Part  III.,  ActioTis  by  mamed  women. 

Where  the  estate  of  the  lessor  determined  by  his  death  or  any  other 
cause,  before  or  on  the  rent  day,  the  tenant  was  not,  at  common  law,  liable 
to  pay  any  rent  for  his  occupation  from  the  last  rent  day  to  the  day  of  such 
cesser  of  his  landlord's  estate.  This  has  been  remedied  by  stat  11  Geo.  2, 
c.  19,  s.  16,  extended  by  4  &  6  Will.  4,  c  22,  s.  1,  in  all  cases  where  the 
lessor's  estate  ceases  by  his  own  death  or  that  of  another  person,  before  or 
on  the  rent  day ;  these  sections  enable  the  personal  representatives  of  the 
lessor,  or  the  lessor,  as  the  case  may  be,  to  recover  from  the  tenant  a  pro- 
portional part  of  such  rent  in  respect  of  the  time  which  elapsed  since  the 
last  rent  oay.  The  Apportionment  Act,  1870  (33  &  34  Vict,  c  36),  seems  not 
to  affect  the  liability  of  the  tenant ;  see  sect.  4 ;  notwithstanding  the  decision 
in  Stoansea  Bank  v.  ThomaSy  4  Ex.  D.  94. 

The  stat.  14  &  16  Vict  c.  26,  s.  1,  enacts  that  where  a  lease  or  tenancy  of 
any  farm  or  lands  held  by  a  tenant  at  rack  rent  determines  by  the  death  or 
cesser  of  the  estate  of  any  landlord,  entitled  for  his  life  or  for  any  other 
uncertain  interest,  instead  of  claims  to  emblements,  the  tenant  shall  hold 
the  lands  under  the  succeeding  owner  on  the  same  terms  and  conditions  as 
he  would  have  held  the  same  of  the  previous  landlord,  till  the  end  of  the 
current  year  of  tenancy,  and  shall  then  ^uit  without  notice  ;  the  succeeding 
owner  may  recover  and  receive  a  proportional  part  of  the  rent  reserved  for 
the  time  between  the  cesser  of  the  previous  lanolord's  estate  and  the  tenant's 
quitting.  As  the  privilege  given  to  the  tenant  by  this  section  is  expressly 
given  in  lieu  of  his  right  to  emblements,  the  section  only  applies  to  those 
tenancies  in  which  the  right  to  emblements  would  arise.  Haines  v.  Welch, 
L.  R.,  4  0.  P.  91.  It  applies  to  the  tenancy  of  a  cottage  on  a  close  contain- 
ing more  than  an  acre  of  land,  which  was  partly  cultivated  as  a  garden  and 
partly  sown  with  com  and  planted  with  }>otatoes.    S.  C. 

Defendant's  occupation.']  There  must  be  an  occupation  or  holding  actual 
or  constructive  ;  tnerefore  a  tenant  who  has  agreed  to  take  premises,  but 
has  not  entered,  is  not  liable  to  an  action  for  use  and  occupation.  Edge  v. 
Strafford,  1  C.  &  J.  391 ;  Lowe  v.  Ross,  6  Exch.  653  ;  Tovme  v.  D^Heinrich, 
13  0.  B.  892 ;  22  L.  J.,  C.  P.  219. 

But,  it  is  primd  facie  sufficient  for  the  plaintiff  to  prove  that  the  defendant 
did  occupy  the  premises  ;  and  the  contmuance  of  the  occupation  will  be 
presumed  till  the  contrary  appears.  Harland  v.  Bromley,  1  Stark.  465  ; 
Ward  V.  Mason,  9  Price,  291.  Where  there  has  been  an  actual  demise,  a 
constructive  occupation  of  the  premises  by  the  defendant  during  the  timci 
granted  is  sufficient ;  an  occupation  which  he  might  have  had,  if  he  had 
not  voluntarily  abstained  from  it  Per  Gibbs,  C.  J.,  Whitehead  v.  Clifford, 
6  Taunt.  519  ;  Pinero  v.  Judson^  6  Bing.  206  ;  Atkins  v.  Humphrey,  2  C.  B. 
654,  669,  per  Cresswell,  J.  But,  there  does  not  appear  to  be  any  authority 
for  the  proposition  that  use  and  occupation  can,  in  the  absence  of  an  actual 
demise,  be  maintained  on  a  constructive  occupation  after  the  tenant  has  in 
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net  ceased  to  occupy,  and  has  offered  to  surrender  the  premises  to  the 
landlord.  As  to  wnat  creates  an  actual  demise,  see  Replevin — Tenancy  of 
Plaintiffs  post.  Where  there  has  been  an  actual  demise  to  the  defendant,  to 
which  he  has  assented,  he  is  liable  in  debt  for  rent,  even  before  entry.  See  Co. 
liitt.  270  a.  ;  Bac.  Abr.  Leases  (M.) 

Where  the  defendant  entered  a  house  under  an  agreement  to  take  it  and 
pay  a  half-year's  rent  in  advance,  Lush,  J.,  held  that  that  sum  was  re- 
coverable only  on  a  special  count  on  the  agreement  Angell  v.  BandaU,  16 
L.  T.,  N.  S.  498.  The  assignee  of  the  reversion  cannot,  as  it  seems,  main- 
tain this  action  for  rent  in  i>art  incurred  before  the  assignment ;  for  there 
was  then  no  occupation  of  tne  plaintiff's  property  by  his  permission.  3for- 
timer  v.  PreedVf  3  M.  &  W.  602  ;  S.  C,  6  Dowl.  644.  An  adverse  occupa- 
tion by  the  defendant  will  not  entitle  the  owner  to  sue  in  this  form  of 
action.  Tew  v.  Jones,  13  M.  &  W.  12.  Indeed,  the  stat  11  Geo.  2,  c.  19, 
contemplates  the  relation  of  landlord  and  tenant.  Hence,  where  a  tres- 
passer entered  on  land  after  a  mortgage  of  it  to  the  plaintiff,  who  had 
never  taken  possession  nor  got  a  judgment  in  ejectment,  it  was  held  that 
the  latter  could  not  recover  rent  in  this  form  of  action.  Turner  v.  Cameron's 
Coed  Co,,,  5  Exch.  932.  But,  a  tenancy  at  sufferance  is  enough  to  support 
this  action ;  as  where  a  lessee  under  a  lease  from  the  plaintiff  continues  to 
hold  adversely  to  him,  after  the  expiration  of  it,  as  tenant^to  a  stranger 
whose  title  is  not  shown.  Bayley  v.  Bradley,  5  C.  B.  396  ;  Hellier  v.  SM- 
coxy  19  L.  J.,  Q.  B.  295.  If  A.  agrees  to  let  lands  to  B.,  who  permits  C. 
to  occupv  them,  B.  may  be  sued  by  A.  for  use  and  occupation.  BtUl  v. 
Sibbs,  8  t.  R.  327  ;  Conolly  v.  Baxter,  2  Stark.  525.  So,  if  B.  assign  all  his 
interest  in  the  premises  to  D.,  A.  may  maintain  an  action  for  use  and  occu- 
pation against  B.,  provided  A.  lias  never  recognised  D.  as  his  tenant.  Shine 
V.  Dillon,  I.  K,  1  C.  L.  277,  Ex.  After  an  agreement  between  the  plaintiff 
and  defendant  for  a  lease,  the  receipt  by  the  defendant  of  the  rents  and 
profits,  or  an  attornment  from  an  unaer-tenant,  is  proof  of  use  and  occupa- 
tion by  the  defendant  Neal  v.  Swind,  2  C.  &  J.  377.  If  the  premises  are 
in  possession  of  an  under-tenant,  the  landlord  may  refuse  to  accept  the 
possession,  and  hold  the  original  lessee  liable  during  such  time  as  tlie  under- 
tenant retains  possession,  for  the  lessor  is  entitled  to  receive  the  absolute 
Sossession  at  .the  end  of  the  term.  Harding  v.  Crethom,  I  Esp.  57  ;  Ibbs  v. 
*.ichardso7i,  0  Ad.  &  E.  849  ;  see  Levy  v.  Lewis,  6  C.  B.,  N.  S.  766  ;  28  L. 
J.,  C.  P.  304 ;  9  C.  B.,  N.  S.  872 ;  30  L.  J.,  C.  P.  141,  Ex.  Ch.  ;  Henderson 
v.  Squire,  L.  R.,4  Q.  B.  170.  But,  it  may  be  proved  that  the  lessor  had 
accepted  the  under-tenant  as  his  tenant,  as  by  Lis  having  accepted  the  key 
from  the  original  lessee,  while  the  imder-tenant  was  in  possession  :  by  his 
acceptance  of  rent  from  him,  or  by  some  act  tantamount  to  it.  Harding  v. 
Cretnom,  supra,  per  Ld.  Kenyon. 

A  tenant  who  has  quitted  in  pursuance  of  an  oral  surrender  to  his  land- 
lord, without  having  given  or  received  a  notice  to  quit,  remains  liable ; 
Molleti  V.  Brayne,  2  Camp.  104  ;  Maitlie\cs  v.  Sawell,  8  Taunt.  270 ;  or, 
after  an  insuiiicient  notice  to  quit,  although  first  acquiesced  in  by  the  land- 
lord ;  Johnstone  v.  Hudlestone,  4  B.  &  C.  922  ;  Bessell  v.  Landsberg,  7  Q.  B. 
638  ;  even  though  the  landlord,  on  the  tenant's  quitting,  puts  up  a  bill  in 
the  window  for  the  purpose  of  getting  another  tenant  for  the  premises. 
Bedpatli  v.  Roberts,  3  Esp.  225  ;  Johnstone  v.  Hudlestone,  supra.  But, 
not  so,  if  the  landlord  has,  with  the  assent  of  the  tenant,  accepted  another 
person  as  tenant,  and  he  has  entered,  for  this  operates  as  a  surrender  in  law 
of  the  first  tenant's  term.  Thoniasv.  Cook,  2  B.  &  A.  119  ;  NickelU  v. 
AUierstone,  10  Q.  B.  944.  And,  the  operation  of  such  acceptance  as  a  sur- 
render applies  even  where  there  was  a  lease  under  seal ;  Davison  v.  Omf, 
1  H.  &  N.  744  ;  26  L.  J.,  Ex.  122  ;  and  possession  of  the  premises  by  the 
new  tenant,  and  the  fact  of  a  new  lease  having  been  granted  and  the  old 
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one  delivered  up  and  cancelled,  is  evidence  of  the  assent  of  the  first  tenant. 
8.  C.  ;  WaUcer  v.  Bichardson,  2  M.  &  W.  882.  If  the  landlord  has  accepted 
the  key  of  the  premises,  this  in  itself  is  a  surrender,  and  the  acceptance  of 
another  tenant  is  immaterial ;  Dodd  v.  AcJdom,  6  M.  ^  Gr.  672  ;  so,  if  after 
refusal  of  the  key  which  the  tenant  leaves  behind,  the  landloi'd  makes  use 
of  it  and  enters  the  premises  and  puts  up  a  board  "  to  let."  PJiene  v. 
PoppleweU,  12  C.  B.,  N .  S.  334 ;  31  L  J.,  C.  P.  235 ;  see  Lyon  v.  Reed,  13 
M.  &  W.  285,  and  the  notes  to  Ds.  of  Kingston's  case,  2  Smith's  Lead.  Cases, 
Sth  ed.  884,  et  seq,  ^'  Anything  which  amounts  to  an  agreement,  on  tlie 
part  of  the  tenant  to  abandon,  and  on  the  part  of  the  landlord  to  resume, 

?388ession  of  the  premises,  amoimts  to  a  surrender,  by  operation  of  law." 
hine  v.  FoppUtcell,  per  Erie,  C.  J.,  12  C.  B.,  N.  S.  340  ;  31  L.  J.,  C.  P.  236. 
But,  unless  the  landlord  intend  to  resume  possession,  the  fact  that  the  key 
has  been  left  with  him,  and  he  has  tried  to  let  the  premises,  does  not  consti- 
tute a  surrender,  and  aiter  he  has  let  them  there  ^  no  relation  back  beyond 
the  time  of  letting.     Oastler  v.  Henderson,  2  Q.  B.  D.  575.    A.,  the  tenant 
of  a  house,  three  cottages,  and  a  stable  and  yard  at  an  entire  rent  for  a 
term  of  seven  years,  before  the  expiration  of  the  term  assigned  all  the  pre- 
mises to  B.  for  the  remainder  of  the  term,  the  house  and  cottages  being  in 
the  possession  of  under-tenants.    The  landlord  accepted  a  sum  of  money 
as  rent  up  to  the  day  of  the  assignment,  which  v/as  in  the  middle  of  u 
quarter,    d.  took  possession  of  the  stable  and  yard  only.    The  occupiers  of 
the  cottages  having  left  them  after  the  assignment,  and  before  the  expira- 
tion of  the  term,  the  landlord  relet  them.    A.  paid  no  rent  after  the  assign- 
ment, but  the  landlord  received  rent  horn  the  \mder-tenants.    Before  the 
expiration  of  the  term  the  landlord  advertised  the  whole  of  the  jgremises  to 
be  let  or  sold.     It  was  held  that  this  was  a  surrender  by  operation  of  law 
of  all  the  premises.    Reeve  v.  Bird,  1  C.  M.  &  R  31 ;  S.  C.  4  Tyrw.  612. 
Where  a  tenant  from  year  to  year,  at  a  rent  payable  half-yearly,  quitted 
without  giving  notice  to  quit,  and  the  landlord,  before  the  expiration  of  the 
next  half  year,  let  the  premises  to  another  tenant ;  it  was  neld  that  the 
landlord  was  not 'entitled  to  recover  rent  from  the  first  tenant  from  the  ex- 
piration of  the  current  year  when  he  quitted  the  pi*emi8es  to  the  time  when 
the  landlord  relet  the  same  to  the  second  tenant.    Hall  v.  Burgess,  5  B.  & 
C.  332  ;  and  see  Walls  v.  Atdieson,  3  Bing.  462.     So,  where  rent  is  payable 
quarterly,  if  the  tenant  quits  by  consent  in  the  middle  of  a  quarter,  the 
landlord  cannot  recover  rent  pro  raid,  either  for  the  subsequent  portion  of 
the  quarter  or  for  that  part  of  it  during  which  the  tenant  occupied.     IVhite- 
head  V.  Clifford,  5  Taunt  518  ;  Grimman  v.  Legae,  8  B.  &  C.  324.     Where  a 
tenant,  whose  lease  expired  on  Lady  Day,  paid  a  quarter's  rent,  after  de- 
ducting a  sum  for  repairs,  on  Midsummer  Day,  and  was  not  afterwards 
seen  on  the  premises,  and  a  third  person  afterwards  came  into  possession, 
and  paid  rent  at  irregiilar  periods,  a  juiy  may  presume  that  the  landlonl 
has  accepted  the  latter  as  his  tenant.     Woodcock  v.  NvJih,  8  Bing.  170. 
Although  the  premises  are  burnt  down  and  remain  unoccupied,  the  tenant 
still  continues  liable  in  this  action  for  the  rent  subsequently  accruing  ;  for 
the  premises  continue  to  be  "  held  "  by  the  defendant ;  Baker  v.  HoUpzaffell, 
4  Taunt.  45 ;  Izon  ▼.  Gorton,  5  N.  C.  501 ;  unless  it  be  agreed  that  the 
liability  shall  cease  after  the  fire  ;  in  which  case  the  lessee  will  be  liable,  in 
use  and  occupation,  for  a  proportion  of  the  rent  during  the  time  of  actual 
occupation.    Packer  v.  Gibbins,  1  Q.  B.  421.    And  the  fact  of  the  premises 
having  been  insured,  and  the  landlord  having  received  the  insurance  money 
and  not  applied   it   to    reinstating  the  premises,   aflbrds   no   equitable 
defence  to  the  action.    Lofft  v.  Dennis,  1  E.  &  E.  474  ;  28  L.  J.,  Q.  B.  168. 
Under  the  old  bankrupt  acta  it  was  held  that  an  action  for  use  and  occu- 
pation lay  against  a  lessee  upon  his  agreement  to  pay  rent  during  the 
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tenaocy,  notwithstanding  his  bankruptcy  and  the  occupation  of  the  assignees 
during  part  of  the  time  for  which  the  rent  accrued,  ^oot  v.  WiUony  SEast, 
311.  But  under  the  Bankruptcy  Act,  1883  (46  &  47  Vict  c.  52^  ss.  43,  44, 
54,  169,  the  bankrupt's  interest  in  land  vests  in  the  trustee  on  nis  appoint- 
ment. Sect.  55  (1)  provides  that  when  anv  property  acquired  by  the 
trustee  consists  of  land  of  any  tenure  burdened,  with  onerous  covenants,  the 
trustee,  notwithstanding  that  he  has  endeavoured  to  sell  or  has  taken 
possession  of  such  property,  or  exercised  any  act  of  ownership  in  relation 
thereto,  may,  within  three  months  of  the  first  appointment  of  a  trustee,  or 
where  the  property  shall  not  have  come  to  the  knowledge  of  the  trustee 
within  one  month  after  such  appointment,  then  within  two  months  after  he 
first  became  aware  thereof,  by  writing  imder  his  hand,  disclaim  such  pro- 
perty ;  (2)  the  disclaimer  operates  to  determine,  as  from  its  date,  the  rights, 
interests,  and  liabilities  of  the  bankrupt  in  or  in  respect  of  the  property  dis- 
claimed, and  to  discharge  the  trustee  Irom  all  liability  in  respect  thereof,  as 
from  the  date  when  the  property  vested  in  him,  but  does  not,  except  so  far 
as  is  necessary  for  this  purpose,  afiect  the  rights  or  liabilities  of  any  other 
person.  By  sect.  55  (3)  and  Bky.  R.,  1883,  r.  232,  the  disclaimer  of  a  lease 
without  the  leave  of  tne  court  is  void,  except  in  the  cases  enumerated  in  that 
rule.  Sect  55  (4)  imposes  restrictions  on  the  power  of  disclaimer.  Sect. 
55  is  cited  in  extenso,  and  the  cases  thereon  collected,  post.  Part  III.,  sub  iit, 
Attions  against  Trustees  of  Bankrupts,  The  above  sections  will  set  at  rest 
most  of  the  questions  which  arose  under  the  former  acts,  and  which  are 
discussed  in  the  notes  to  Auriol  v.  Mills,  1  Smith's  L.  C,  6tli  ed. 

Where  a  tenant,  from  year  to  year,  assigned  all  his  personal  property  to 
the  defendant  for  the  benefit  of  his  creditors,  and  the  defendant  executed 
the  deed  and  acted  under  it,  it  was  held  that  he  was  liable  for  the  rent 
unless  he  repudiated  the  tenancy.     White  v.  Hunt,  L.  R.,  6  Ex.  32. 

Use  and  occupation  does  not  lie  against  a  husband  for  a  half-year's  rent 
due  in  respect  oi  premises  occupied  for  part  of  that  time  by  his  wife  before 
marriage,  and  which  continued  to  be  occupied  by  her  for  a  short  time  after 
her  marriage.  Richardson  v.  Hall,  1  B.  &  B.  50.  Where  one  of  two 
executors  of  a  deceased  tenant  for  years  enters  into  the  premises,  such  entry 
does  not  enure  as  the  entry  of  both  so  aj3  to  make  them  both  liable  in  an 
action  for  use  and  occupation.  Nation  v.  Tozer,  1  C.  M.  &  R.  172.  And, 
when  one  only  of  two  joint  lessees  holds  over  the  other  cannot  be  chai*^ed 
for  rent.  Draper  v.  Crofts,  15  M.  &  W.  166.  But,  where  twa  persons  sign 
an  agreement  to  become  tenants,  and  one  enters  under  it,  it  may  be  pre- 
sumed that  he  entered  for  both  ;  and  use  and  occupation  against  both  will 
lie.  Glen  v.  Dungey,  4  Exch.  61.  Where  premises  were  held  by  parol 
imder  two  trustees,  one  of  whom  died,  and  the  lessee  continues  to  hold,  the 
sur\'iving  trustee  may  sue  in  his  own  right,  and  not  as  survivor.  Wheatletf 
V.  Boyd,  7  Exch.  20  ;  21  L.  J.,  Ex.  39. 

If,  after  the  determination  of  a  lease,  the  tenant  holds  over  and  pays  rent, 
such  evidence  is  conclusive  evidence  of  a  tenancy  ;  and  he  will  be  liable  in 
an  action  for  use  and  occupation  for  the  time  he  occupies  the  premises. 
Bishop  V.  Howard,  2  B.  &  C.  100  ;  and  see  Bayley  v.  Bradley,  5  C.  B.  326, 
ante,  p.  306.  So,  an  executor  of  a  tenant  from  year  to  year,  holding  on 
and  paying  rent,  will  hold  on  the  terms  of  the  former  demise,  and  be  person- 
ally liable.  Buckworth  v.  Simpson,  1  C.  M.  &  R.  834.  But,  where  a  tenant 
from  year  to  year,  after  the  expiration  of  his  landlord's  title,  continued  in 
l>oasession  for  one  quarter,  ana  paid  rent  for  that  quarter  to  the  party  en- 
titled in  reversion,  but  quitted  at  the  end  of  it,  the  payment  is  not  evi- 
dence of  a  tenancy  for  more  than  the  quarter,  and  the  reversioner  cannot 
sue  the  tenant  for  use  and  occupation  beyond  the  quarter.  Freeman  v. 
Jury,  M.  &  M.  19 ;  Jenner  v.  Clegg,  1  M.  &  Rob.  213. 

As  to  the  power  of  a  corporation  to  sue,  and  its  liability  to  be  sued  for 
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use  and  occupation,  vide  post.  Part- III.,  Actions  by  and  against  Companies — 
Contracts  lyy  ihrporaUons, 

We  have  seen  that  it  is  not  necessary  that  there  should  be  an  express  con- 
tract creating  the  relation  of  landlord  and  tenant  between  the  parties  :  Uie 
relation  may  be  implied.  Thus,  where  the  defendant  has  entered  under  a 
contract  for  sale  which  ultimately  goes  off,  and  his  occupation  has  been  a 
beneficial  one,  it  seems  that  he  may  be  liable  in  this  action  ;  Heam  v.  Tom- 
lin,  Peake,  191 ;  but,  only  for  the  period  since  the  putting  an  end  to  the 
contract ;  Hovoard  v.  Shaw^  8  M.  &  W.  118  ;  see  Croxuh  v.  Tregonning,  L.  R., 
7  Ex.  88  ;  and  he  is  not  liable  for  rent  at  all,  if  the  sale  goes  off  for  want  of 
title,  and  there  is  no  agreement  about  paying  for  such  occupation.  JVinter' 
bottom  Y.  Ingham^  7  Q.  B.  611.  And,  it  has  been  held  that  the  defendant 
may  rebut  an  implied  agreement  to  pay  for  use  and  occupation  by  showing 
"hat  he  entered  as  vendee  under  a  parol  agreement,  and  that  a  payment  he 
then  made  was  for  purchase  money  and  not  rent  Corringan  v.  fVoods,  16 
W.  R.  318  ;  H.  T.  1868,  Ir.  Ex.  But,  in  a  case  where  the  defendant,  ven- 
dor, was  under  contract  to  sell  the  premises,  but  subsequently  gained  posses- 
sion of  them  from  a  sub- vendee  by  falsely  representing  that  the  original 
contract  was  at  an  end,  he  was  held  liable  to  the  sub- vendee  during  such 
possession  for  use  and  occupation,  though  at  that  time  the  defendant  had  the 
legal  estate.  HuU  v.  Vatighan,  6  Price,  157.  So,  where  defendant  took 
possession  under  an  agreement  that  plaintiff,  the  landlord,  should  put  the 
premises  in  repair,  and  that  rent  should  not  be  payable  till  the  completion 
of  the  repairs,  and  he  quitted  after  six  months  in  consequence  of  non- 
"^pair  ;  yet  this  was  held  evidence  from  which  a  jury  might  infer  an  agree- 
ment to  pay  ad  interim,  on  the  footing  of  a  quantum  valebant.  SmUhv. 
Eldridge,  16  C.  B.  236.    Where,  under  an  agreement  of  purchase,  the 

Slainti^s  were  to  receive  the  rents  and  profits  of  the  premises  from  a  given 
ay,  and  to  pay  the  defendants  interest  on  the  purchase  money  from  that 
day,  the  plamtifiGs  were  entitled  to  recover  the  occupation  value  of  the  pre- 
mises although  there  was  no  tenancy  between  the  puties.  Metropolitan  By, 
Co.  V.  Defries,  2  Q.  B.  D.  189.  387,  C.  A, 

This  action  does  not  lie  wnere  the  defendant  enters  under  an  agreement 
for  a  lease  which  the  plaintiff  cannot  giant  for  want  of  title.  Rumhall  v. 
Wright,  1  C.  &  P.  6(&.  B.  entered  into  a  building  i^^reement  with  A., 
which  settled  the  rent  to  be  reserved  by  the  leases  of  future  houses  to 
l)e  built  imder  A.^  and  provided  that  certain  annual  rents  or  sums  should 
t)e  payable  to  A.  m  the  interim.  B.  assigned  the  agreement  to  C.  and  C.  to 
D. :  held,  that  C.  could  not  be  sued  for  tne  reserved  annual  sums  after  his 
assignment  to  D  ;  for  that  neither  B.  nor  C.  became  yearly  tenaats 
by  the  payments  of  the  above  sums,  no  estate  having  passed  under 
the  agreement;  and  the  annual  sums  being  only  collateral  sums,  in- 
dependent of  any  tenancy,  for  which  B.  alone  was  liable  on  the  contract. 
Camdtni,  Ms.  of,  v.  Batterbury,  6  C.  B.,  N.  S.  808  ;  28  L.  J.,  C.  P.  187,  Ex. 
Ch. ;  7  C.  B.,  N.  S.  864  ;  28  L.  J.,  G.  P.  335.  But,  B.  is  liable  to  pay  such 
sums  though  the  leases  to  be  granted  exceed  three  years,  and  the  agreement 
is  not  under  seaL  Adams  y.  nagger,  4  Q.  B.  D.  480,  C.  A.  If  the  plaintiff 
is  a  co-director  with  the  defendant  of  a  company  which  occupies  the  plain- 
tiff's premises,  he  cannot  sue  defendant  on  an  implied  contract.  Uiad- 
wick  V.  Clarke,  1  C.  B.  700.  One  co-tenant,  who  occupies  a  house  alone,  but 
without  excluding  his  co-tenants,  is  not  therefore  liable  to  pay  rent  to 
them ;  McMakon  v.  BurcheU,  2.  Phill.  127  ;  and  one  tenant  ola  farm,  who 
takes  all  the  profits,  is  not  impliedly  liable  to  his  co-tenants  for  use  and 
occupation.    Jaenderson  v.  Eason,  lb.  308,  and  12  Q.  B.  986. 

Where  A.  agreed  by  letter  with  B.  to  take  a  lease  of  B.'s  iron  ore  for 
forty  years  at  a  certain  rent,  engaging  to  work  the  veins  in  a  certain  manner; 


310  Actum  for  Use  and  Occupation, 

it  was  held  that  this  was  not  a  mere  licence,  but  a  right  constituting  an 
hereditament  within  11  Geo.  2,  c.  19,  s.  14,  in  respect  of  which  use  and 
(Kcupation  would  lie  a|2;ainst  A.,  who  had  worked  under  it.  Jmies  v.  Reynolds^ 
4  Ad.  &  E.  805.  So,  this  action  lies  against  one  who,  under  a  written  agree- 
ment or  licence,  haa  used  a  fishery  ;  nolford  v.  PritcJiard,  3  Exch.  793  ;  or, 
who  haa  exercised  a  right  of  sporting.  See  Thomas  v.  Fredricks,  10  Q.  B. 
775,  and  Adams  v.  Clutierhucky  10  Q.  B.  D.  403,  cited  post,  p.  314. 

Damages.]  Where  a  rent  is  mentioned  in  the  lease  or  agreement,  such 
rent  will  be  the  measure  of  damages,  though  the  lease  be  void  by  the 
Statute  of  Frauds.  De  Medina  v.  Poison,  Holt,  N.  P.  47.  But,  where  there 
is  no  express  agreement  as  to  rent,  or  where  the  terms  of  the  agreement 
have  been  so  far  departed  from  that  the  stipulated  rent  is  no  just  criterion 
of  value,  the  value  of  the  premises  must  be  proved ;  Tom^inson  v.  Day,  2  B, 
&  B.  680 ;  and  thouch  a  tenant,  who  holds  over  after  the  end  of  his  term, 
is  presumed  to  hold  at  the  old  rent,  yet  where  a  new  tenant  is  substituted 
by  consent  under  an  agreement  afterwards  abandoned,  no  such  inference 
arises,  and  the  jury  must  find  the  real  annual  value.  Thetford,  Mayor  of^ 
V.  Tyler,  8  Q.  B.  95. 

Plaintiff^s  title  expired.]  Although  the  defendant  cannot  impeach  the 
title  of  the  plaintiff  under  whom  he  holds  (ante,  p.  303),  yet  he  may  show 
that  it  has  expired.  Holmes  v.  Pontin,  Peake,  99  ;  Gravenor  v.  WoodhouMe^ 
1  Bin^.  43.  So,  he  may  show  ouster  of  the  plaintiff's  title  by  sequestration. 
PoweUw  Hith&rt,  15  Q.  B.  129.  Where  the  defendant  had  come  in  under 
the  plaintiff,  it  was  held  not  competent  for  him  to  show  that  the  plaintiff's 
interest  had  been  forfeited  to  the  lord  of  the  manor,  to  whom  the  defendant 
had  since  paid  rent  upon  notice  and  demand  made,  unless  he  has  expressly 
renoimcea  the  plaintiff's  title,  and  commenced  a  fresh  holding  tmaer  the 
new  landlord.  Balls  v.  Westwood,  2  Camp.  11.  But,  it  is  not  necessary  for 
the  tenant  to  surrender  or  suffer  eviction  before  he  refuses  to  pay  rent. 
It  will  be  enough  if  he  has  paid  it  to  a  bond  fide  claimant  really  entitled 
to  the  premises,  under  whom  ne  has  made  a  new  arrangement  and  com- 
menced a  fresh  tenancy.  Mountnoy  v.  Collier,  1  E.  &  B.  630 ;  22  L.  J., 
Q.  B.  124.  See  post,  RepUffin, — Evidence  on  denial  of  tenancy.  But,  a  mere 
claim  of  rent  is  no  defence  at  all,  unless  the  defendant  has  actually  given 
up  possession,  or  has  paid  the  rent  to  the  owner  of  the  lesal  estate  under 
compulsion,  so  as  to  be  able  to  show  an  eviction.  Emery  v.  Bamett,  4  C.  B., 
N.  S.  473  ;  27  L.  J.,  C.  P.  216  ;  Hichnan  v.  Machin,  4  H.  &  N.  716 ;  28 
L.  J.,  Ex.  310 ;  Wilton  v.  Dunn,  17  Q.  B.  294 ;  21  L.  J.,  Q.  B.  60.  As  to 
what  amounts  to  an  eviction,  mde  infra. 

Defendants  occupation  determined,]  As  to  notice  to  quit  see  post,  Action 
for  recovery  of  possession  of  land  by  landlord.  An  agreement  that  on  the 
tenant's  quitting  the  rent  shall  cease,  and  an  acceptance  of  the  key  by  the 
landlord,  or  a  letting  of  the  premises  by  him  to  a  third  person,  is  ^as  already 
stated;  ante,  pp.  306, 307)  a  sufficient  defence.  JVhiteheaa  v.  Clifford,  5  Taimt. 
518 ;  Hall  v.  Burgess,  5  B.  &  C.  332  ;  Grimman  v.  Legge,  8  B.  &  C.  324 ; 
Wails  V.  Atcheson,  3  Bing.  462.  But,  delivery  of  the  keys  by  an  agent  of  the 
defendant  to  a  servant  at  the  plaintiff's  house,  is  not  alone  sufficient  to 
prove  an  acceptance  by  the  plaintiff.  Harland  v.  Bromley,  1  Stark.  455. 
Accord.  Cannan  v.  Hartley,  9  Cf.  B.  634  ;  19  L.  J.,  C.  P.  323. 

A  tenancy  from  vear  to  year  is  assignable  by  deed,  and  the  privity  of 
estate  between  the  landlord  and  tenant  is  thereby  severed.  AUcock  v.  moor^ 
house,  9  Q.  B.  D.  366,  C.  A.,  cited  ante,  p.  305. 

Eviction.]  An  eviction  by  the  landlord  is  a  defence,  as  it  determines  the 
occupation.     Prentice  v.  EUiott,  6  M.  &  W.  606.    And,  where  the  premises 


Eviction, — No  Beneficial  Occupation,  311 

are  let  at  an  entire  rent,  an  eviction  from  part,  if  the  tenant  quits  the 
i-csidue,  is  a  complete  defence.  Smith  v.  Ruleigh,  3  Camp.  513.  It  has  been 
said  that,  if  the  tenant  continues  in  possession  of  the  residue,  he  is  liable 
pro  tanto  on  a  quantum  meruit.  Stokes  v.  Cooper^  Id,  514,  n.  But,  it  is  now 
settled  that  eviction  from  any  part  by  the  lessor ,  is  a  suspension  of  the  whole 
rent  while  the  eviction  lasts.  Co.  Litt.  148  b. ;  2  Wms.  Saimd.  204,  (2) ; 
Walker's  case,  3  Rep.  22  b. ;  Reeve  v.  Bird^  1  C.  M.  &  R  31,  36,  per  Parke, 
B. ;  Neale  v.  Mackenzie^  1  M.  &  W.  747,  Ex.  Ch. ;  Morrison  v.  cfiadvnck,  7 
C.  B.  266  ;  Uptm  v.  Toivnend,  17  C.  B.  30 ;  25  L.  J.,  C.  P.  44.  Eviction 
from  part  of  tne  demised  premises  by  a  stranger,  by  title  paramoimt,  does 
not  suspend  the  whole  rent,  but  is  merely  a  ground  for  its  bemg  apportioned. 
Walker's  case^  supra;  1  Wms.  Saund.  204  a,  (/).  See  also  Stevenson  v.  Lambard, 

2  East,  575. 

A  mere  trespass  is  not  an  eviction ;  Hodgshin  v.  Queehborough,  Willes, 
130,  n.  (6)  ;  B.  N.  P.  177  ;  Newby  v.  Sharpe,  8  Ch.  D.  39,  C.  A. ;  nor,  is  a 
demand  of  rent  by  an  elegit  creditor  who  had  no  right  to  eject  the  defendant. 
Poole,  Mayor,  <fcc.,  of,  v.  Whitt,  15  M.  &  W.  571.  But,  a  threat  of  expulsion 
by  a  person  entitled  to  possession,  and  a  consequent  attornment  to  him,  are 
equivalent  to  expulsion.  Semb.  S.  C.  So,  a  demand  by  a  person  lawfully 
entitled  and  a  giving  up  possession  to  Imn  may  amount  to  eviction 
Semb.  Carpenter  v.  Parker,  3  C.  B.,  N.  S.  206 ;  27  L.  J.,  C.  P.  78.  An 
eviction  of  the  under-tenant  is  an  eviction  of  the  tenant  Bum  v.  Phelps, 
1  Stark.  94.  But,  a  forcible  expulsion  of  a  man  put  into  the  plaintiff's 
house  to  keep  possession  for  the  defendant  ^tenant),  and  who  was  an  unfit 
person,  was  held  no  eviction;  the  jury  iindmg  that  the  plaintiff  did  not 
intend  to  dispossess  the  defendant.  Henderson  v.  Mears,  28  L.  J.,  Q.  B. 
305.  Where  a  lease  of  mines  provided  that  the  lessee  should,  jointly  with  the 
lessor,  have  the  use  of  a  railroad  upon  the  demised  premises,  it  was  held 
that  an  expulsion  from  this  railroad  did  not  amount  to  an  eviction,  as 
the  rent  issued  out  of  the  land  demised,  and  not  out  of  the  easement  to 
use  the  railway.  Williams  v.  Hayward,  1  E.  &  E.  1040 ;  28  L.  J.,  Q. 
B .  374.    See  further,  as  to  what  amounts  to  an  eviction ;  Dunn  v.  Di  Nuoto, 

3  M.  &  Gr.  105  ;  Upton  v.  Townend,  supra;  Wheeler  v.  Stevenson,  6  H.  &  N. 
155  ;  30  L.  J,,  Ex.  46  ;  Pellatt  v.  Boosey,  31  L.  J.,  C.  P.  281. 

Defendant  treated  by  plaintiff  as  a  trespasser,']  If  the  landlord  has  treated 
the  tenant  as  a  trespasser,  he  cannot  afterwaros  recover  against  him  in  this 
action.  Thus,  if  he  had  recovered  against  him  in  ejectment,  he  could  not 
sue,  in  this  action,  for  the  rent  accruing  after  the  date  of  the  writ ;  for,  by 
suing  for  the  tort,  he  precluded  himself  from  suing  ex  contractu.  Birm 
V.  WrigU,  1  T.  R.  378 ;  Bridges  v.  Smyth,  5  Bing.  410.  An^  the  mere 
bringing  of  an  ejectment  for  a  forfeiture  will  prevent  the  plaintiff  from 
suing  K)r  rent  subsequently  due ;  for  this  determines  the  lease.  Jones 
V.  Carter,  15  M.  &  W.  718  ;  Grimwood  v.  Moss,  L.  R,  7  C.  P.  360  ;  and  see 
Tolemany,  Portbury,  L.  R,  7  Q.  B.  344,  Ex.  Ch.,QXid Dendy  v.  Nicholl,  4  C.  B., 
N.  S.  376 ;  27  L.  J.,  C.  P.  220. 

No  beneficial  occupation,^  In  the  case  of  a  ready-furnished  house  there  is 
an  implied  condition  that  it  shall  be  reasonably  fit  for  occupation  when  the 
tenancy  is  to  begin ;  and  if  the  house  be  then  uninhabitable  by  reason  of  its 
being  infested  with  vermin ;  Smith  v.  Marrdble,  11  M.  &  W.  6;  Camribell 
V.  Wenlock,  Ld.,  4  F.  &  F.  716  ;  or  of  defective  drainage  ;  Wilson  v.  Jfinch 
Hatton,  2  Ex.  D.  336 ;  the  tenant  may  give  up  occupation,  and  then  ceases 
to  be  liable  to  pay  rent.  The  principle  of  these  cases  has  not  been  extended 
to  the  case  of  an  unfurnished  house.  Hart  v.  Windsor ,  12  M.  &  W.  68,  86  ; 
Manchester  Bonded  Warehouse  Co,  v.  Carr,  6  C.  P.  D.  507.    And,  the  tenant 
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is,  notwitbfitandiBg  the  destruction  of  the  house  demised,  liable  to  pay  the 
rent  reaerved.  S.  C. ;  Baker  v.  Holtpzaffellf  4  Taunt.  46.  Non-compliance  of 
the  landlord  with  a  covenant  to  do  re})airs,  whereby  the  premises  have 
become  unfit  for  j)rofitable  occupation,  and  that  the  defendant  has  quitted 
them  on  that  account,  is  no  defence.  Surplice  y.  Famstcorihy  7  M.  &  Gr. 
576 ;  Sutton  v.  Teniple,  12  M.  &  W.  52 ;  and  some  reported  Nisi  Prius  cases 
contra,  are  not  law. 

Paymenf]  By  4  Anne,  c.  16,  b.  10,  payment  of  rent  by  the  defendant  to 
his  lessor,  before  he  had  notice  of  an  assignment  of  the  premises  by  him  to 
the  plaintiif,  is  a  good  defence.  Cook  v.  MoylaUf  1  Exch.  67-71.  But, 
payment  in  advance  to  the  lessor  before  the  rent  day  affords  no  defence  at 
law,  as  against  the  assignee,  if  the  defendant  had  notice  of  the  assignment 
before  the  rent  day.  De  NichoUs  v.  /Saunders,  L.  R.,  5  C.  P.  589.  See 
Clunks  case,  10  Rep.  127 ;  CroniweU,  Ld.,  v.  Andrews,  Cro.  Eliz.  16.  If  he 
had  not  notice  befoi'e  the  rent  day,  the  advance  then  becomes  payment  Cook 
v.  Guerra,  L.  R.,  7  C.  P.  132.  As  to  what  amounts  to  notice,  vide  S.  C. 
Payment  of  property  tax  by  the  tenant,  which  the  landlord  is  bound  to 
allow  him,  imder  5  &  6  Vict.  c.  35,  Sched.  A.,  No.  IV.,  Rule  9  ;  16  &  17 
Vict.  c.  34, 8.  40 ;  27  &  28  Vict.c.  18,  s.  15  ;  and  46  & 47  Vict.  c.  10,  Part  II., 
is,  in  effect,  payment  by  the  tenant  of  so  much  of  the  next  rent  due  by  him. 
See  Denby  v.  Moore,  1  B.  &  A.  123,  129,  130.  It  would,  however,  now 
seem  necessary  to  plead  the  defence  specially,  as  it  would  otherwise  be 
likely  to  take  the  plaintiff  by  surprise.  Rules  1883,  O.  xix.,  r.  15.  The  tax 
must  be  deducted  from  the  next  payment  of  rent  thereafter  to  be  made  by 
the  tenant,  and  if  the  tenant  do  not  so  deduct  the  tax,  he  cannot  afterwarcfs 
sue  the  landlord  for  it  as  money  paid.  Denby  v.  Moore,  supra y  Gummhig 
v.  Bedborough,  15  M.  &  W.  438.  But,  the  tenant  can  enforce  an  agreement 
by  the  landlord  to  repay  him  the  tax,  if  he  pay  the  rent  in  full.  Lamb 
V.  Brewst^,  4  Q.  B.  D.  2*20,  607,  C.  A.  These  statutes  only  allow  the  tenant 
to  deduct  the  tax  payable  on  the  rent  reserved,  and  not  on  the  full  improved 
value  of  the  premises.  Watson  v.  Home,  7  B.  &  0.  286 ;  Smith  v.  Hunible^ 
15  C.  B.,  N.  S.  321.  The  tax  cannot  be  deducted  unless  it  has  been  paid 
T)y  the  tenant ;  see  Pocock  v.  Existace,  2  Camp.  181 ;  Byanv,  Thompson,  L.  R. 
3  C.  P.  144,  cited  post.  Action  for  illegal  distress — Defence,  The  tenant  may 
also,  by  way  of  payment,  show  payment  of  rates  which  he  may  deduct  from 
his  rent  under  statutes  allowing  such  deduction  to  be  made,  e,g.,  32  &  33 
Vict.  c.  41,  8. 1  ;  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  214  ; 
the  Rating  Act,  1874  (37  &  38  Vict.  c.  54),  ss.  5, 6, 8, 9.  See  on  this  last  cited 
Act,  Chaloner  v.  Bolckow,  3  Ap.  Ca.  933,  D.  P.  With  regard  to  payment  of  an 
amount  equivalent  to  the  rent  to  the  superior  landloixl,  under  compulsion 
or  threat  of  distress,  or  payment  of  any  other  charge  on  the  land,  see  post^ 
Replevin — Denial  of  rent  being  in  arrear. 

Statute  of  Limitations,]  The  Statute  of  Limitations  is  a  good  defence  in 
an  action  against  a  person  who  has  been  tenant  from  year  to  year,  but  who 
has  not,  within  the  last  six  years,  occupied  the  premises,  paid  rent,  or  done 
any  act  from  which  a  tenancy  can  be  inferred ;  though  no  notice  to  quit 
has  been  given.    Leigh  v.  Thornton,  1  B.  &  A.  625. 

Illegality.]  It  is  a  good  defence  that  the  premises  have  been  knowingly 
let  by  the  plaintiff  to  the  defendant  for  an  immoral  purpose ;  Crisp  v. 
Churchilly  cited  1  B.  &  P.  340  ;  or,  for  the  delivery  of  blasphemous  lectures ; 
see  Coican  v.  MUboum,  L.  R.,  2  Ex.  230 ;  or,  the  occupation  knowingly 
allowed  to  continue  for  such  purposes.  Jennings  v.  Throgmorton,  Ry.  &  M. 
251.  Wliere  a  lessee  assic:ned  the  lease,  knowing  the  house  was  to  be  con- 
tinued to  be  used  as  a  brothel,  it  was  held  he  could  not  enforce  the  covenant 
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of  indemnity  against  the  assignee.  Sviith  v.  JVhite,  L.  R,  1  Eq.  626.  But, 
it  id  no  defence  that  plaintiff  knowingly  let  the  land  to  defendant  for  the 
use  of  a  company  not  licensed  to  hold  land,  of  which  defendant  was  a 
promoter.    Job  v.  La/nil,  11  Exch.  639  ;  25  L.  J.,  Ex.  87. 

Distress,]    It  seems  to  be  no  defence  that  the  landlord  has  distrained 

foods  to  the  fuU  value  of  the  I'ent,  if  he  has  sold  them  for  a  less  sum.  If  he 
OS  sold  them  at  too  low  a  rate,  the  tenant's  remedy  is  by  action  on  the  case. 
Efford  V.  Burpess,  1  M.  &  Rob.  23,  per  Parke,  B.  But,  so  long  as  the  landlord 
retains  the  distress,  though  insuflicient  in  amount,  he  cannot  maintain  the 
action.  Lehain  y.  PhUpott,  L.  R,  10  Ex.  242.  It  is  no  defence  that  the 
tenant  quitted,  without  giving  notice,  in  the  fear  of  a  distress  by  the  superior 
landlord.    Ru^tt  v.  TuUick,  6  C.  &  P.  66. 


ACTION  FOR  WASTE,  BAD  HUSBANDRY,  ETC. 

This  action  lies  on  a  contract  not  under  seal,  express  or  implied,  and  is 
in  some  cases  founded  on  wrong,  independent  of  contract,  ai'ising  out  of  the 
relation  of  landlord  and  tenant.  It  may  in  some  cases  be  maintained  by  a 
married  woman  alone,  vide  ante,  p.  305. 

Claims  under  the  Agricultui-al  Holdings  (England)  Act,  1883  (46  &  47 
Vict.  c.  61),  are  in  case  of  difference  settled  by  a  reference  :  see  sect.  8. 

The  Demise.  StatiUe  of  Frauds.']  By  the  Stat,  of  Frauds  (29  Car.  2,  c.  3), 
8.  1,  all  leases  and  terms,  whether  freehold  or  for  years,  not  in  writing  and 
signed  by  the  party  making  them,  or  their  agents  authorised  by  writing, 
shall  have  the  effect  of  leases  at  will  only,  except  (sect.  2)  leases  not  exceed- 
ing three  years  from  the  making  thereof,  whereon  the  reserved  rent  is  equal 
to  two-thirds  of  the  improved  value.  These  sections  apply  only  to  leases 
whereby  a  rent  is  reserved.    Crosby  v.  Wadswortky  6  East,  602. 

Sect.  4  of  the  same  statute  is  stated  ante,  p.  284,  and  applies  to  contracts 
for  creating  a  tenancy  as  well  as  to  sales ;  but,  although  sect.  2  excepts  leases 
for  three  years  at  rack  rent  out  of  sect  4,  as  well  as  out  of  sect.  1 ;  Bolton,  Ld., 
V.  TorrUin,  5  Ad.  &  E.  856 ;  yet  agreements  for  such  leases  are  not  so 
excepted  ;  Edge  v.  Strafford,  1  (>.  &  J.  391 ;  and,  though  the  leases  are  valid, 
and  any  remedy  on  them  in  their  character  of  leases  may  be  resorted  to,  yet 
they  do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not  taking 
possession.  S.  C.  It  seems,  however,  that  the  lessee  might  have  been  sued 
m  debt  for  the  rent  reserved,  for,  where  there  has  been  an  actual  demise, 
debt  lies  before  entry ;  vide  ante,  p.  306.  An  oral  lease  valid  under  sects. 
1,  2,  may  be  as  special  in  its  terms  as  a  witten  one.  Bolton,  Ld.,  v.  TomUny 
supra, 

Tlie  three  years  must  be  from  the  making,  and  not  from  the  commence' 
ment  only.  Baker  v.  Reynolds,  Hill  MSS.,  2  Selw.  N.  P.,  13th  ed.  759.  An 
oral  lease  for  two  years,  with  an  option  to  the  lessee  to  continue  the  holding 
beyond  three  years  from  the  makmg  of  the  lease,  is  severable,  and  is  good 
as  to  the  two  years.  Hand  v.  Hall,  2  Ex.  D.  355,  C.  A.,  reversing  S.  C,  Id, 
318.  Special  terms,  not  necessarily  implied  in  a  tenancy,  may  yet  be  incor- 
porated with  an  oral  demise  by  implication.  Thus,  where  an  oral  lease  is 
bad  for  want  of  proper  formalities  required  by  sect.  1,  yet  if  the  lessee 
nters  and  pays  rent,  he  becomes  tenant  from  year  to  year  on  such  of  the 
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terms  of  the  invalid  leiise  as  are  not  inconsistent  with  such  a  tenancy  ;  Doe 
d.  Rigge  v.  Belly  5  T.  R.  471  ;  Ridiardson  v.  Gifford,  1  Ad.  &  £.  52  ;  and  see 
Martin  v.  Smithy  2iost,  p.  316  ;  but,  upon  entry  under  an  oral  lease  for  more 
than  three  years,  the  lessee  is  strict  tenant  at  will,  and  only  becomes  a 
yearly  tenant  on  payment  of  any  rent.  Berrey  v.  Lindley,  3  M.  &  Gr.  512  ; 
2  Smith's  L.  C,  notes  to  Doe  d.  Eigge  v.  Bell^  and  Clayton  v.  Blakey.  Tlie 
act  8  &  9  Vict.  c.  106,  s.  3,  now  requires  a  deed  wherever  the  Statute  of 
Frauds  required  a  writing,  otherwise  the  lease  is  void  at  law.  It  is  however 
good  as  an  aOTeement.  See  on  this  statute,  post,  tit.  Action  for  recovery  of 
possession  of  land  by  landlord — Lease.  In  order  to  show  an  implied  promise 
to  hold  on  the  terms  of  a  former  lease,  the  old  lease  must  be  produced  (un- 
less admitted)  duly  stamped.  Walliss  v.  Broadbent,  4  Ad.  &  E.  877  ;  ante^ 
p.  209.  By  Rules,  1883,  O.  xix.,  r.  20  {ante,  p.  284),  any  objection  on  the 
ground  of  insufficiency  in  law  of  the  contract  must  be  specially  pleaded. 

Where  lands  are  held  of  a  corporation  under  a  parol  demise,  a  yearly 
tenancy  is  created  upon  payment  of  rent  Wood  v.  Tate,  2  N.  R.  247  ; 
Ecclesiastical  Commissioners  v.  Merral,  L.  R.,  4  Ex.  162. 

Where  the  defendant  has  enjoyed  an  incorporeal  hereditament  under  an 
agreement,  void  as  a  grant  because  not  under  B€^,  for  the  whole  period  named 
therein,  he  is  bound  oy  the  terms  of  the  agreement ;  Thomas  v.  Fredericks, 
10  Q.  B.  775  ;  Adams  v.  Clutterhuck,  10  Q.  B.  D.  403  ;  but,  not  if  he  has 
entered  only.    Bird  v.  Higgiiison,  6  Ad.  &  E.  824,  Ex.  Ch. 

Waste."]  By  the  common  law  an  action  for  waste  lay  only  against  the 
tenant  by  the  curtesy,  tenant  in  dower  or  guardian,  for  these  estates  were 
created  by  law.  The  tenants  for  life  or  years,  having  obtained  their  estates 
by  grant,  were  not  punishable  for  waste  until  the  stat.  of  Marlbridge  (52 
lien.  3),  c.  24,  which  gave  an  action  for  damages  against  the  lessee  for  life 
or  years  ovpur  autre  vie.  2  Inst  144,  148.  Subsequently  the  stat.  of  Glou- 
cester (6  Edw.  1),  c.  5,  gave  the  additional  remedy  against  them  of  the  writ 
of  waste,  to  recover  the  land  wasted,  as  well  as  damages  for  the  waste.  2 
Inst  300,  301.  The  ordinary  remedy  for  waste  has  for  a  long  while  been  by 
an  action  on  the  case  in  the  nature  of  waste  ;  and  now  by  3  &  4  Will  4, 
c.  27, 8.  36,  the  writ  of  waste  is  itself  abolished,  and  consequently  that  action 
is  now  the  only  remedy.     2  Wms.  Saund.  252,  et  seq.  (7). 

The  general  rule  as  to  waste  at  common  law  is  that,  in  order  to  constitute 
it,  there  must  be  a  diminution  of  value  of  the  estate  by  it ;  or  an  increa^^d 
burden  upon  it ;  or  an  impairing  of  the  evidence  of  title.  Per  Patteson,  J., 
in  Huntley  v.  Rv>ssell,  13  Q.  B.  572.  It  is  not  waste  for  a  tenant  to  dig 
gravel  from  pits,  or  work  mines  already  open  on  the  land  when  leased,  S 
they  are  not  excepted.  Co.  Lit  546 ;  iTac.  Abr.  Waste  (C.  2)*  Nor,  to 
work  quarries  which  have  been  worked  by  the  owners  of  the  inheritance 
for  the  purpose  of  making  a  profit.  Elias  v.  Griffith,  8  Ch.  D.  521,  C.  A,, 
afiton.  sub  jiom.  Elias  v.  Snowdon  Slate  Quarries  Co.,  4  Ap.  Ca.  454,  D.  P. 
In  this  case  Ld.  Selbome  was  of  opinion  that  working  ^r  use  would  be 
sufficient.  Id,  p.  465.  But,  where  gravel  pits  are  opened  by  surveyors  of 
highways  under  the  highway  acts,  the  tenant  cannot  continue  to  work  and 
sell  gravel  for  his  own  profit.  Huntley  v.  Russell,  supra  (case  of  rector  for 
dilapidations  by  predecessor).  If  anything'is  done  to  destroy  the  evidence 
of  title,  an  action  is  maintainable  by  the  landlord  against  his  tenant.  Thus, 
if  the  tenant  open  a  new  door,  the  landlord  may  recover  against  him  in  this 
action  pending  the  lease,  though  the  house  itself  may  not  be  the  worse  for 
it,  provided  the  jiuy  find  that  his  reversionary  interest  is  injured  ;  for  the 
mere  alteration  of  the  property  may  t«nd  to  the  injury  of  the  owner. 
Young  v.  Spencer,  10  B.  &  C.  145, 152.  It  is  observable  that  an  act  of  the 
nature  here  referred  to  seems  to  be  actionable  without  regard  to  its  effect  on 
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the  evidence  of  title  ;  for  the  alteration  cannot  be  made  without  destroying 
at  least  some  part  of  the  freehold,  which  no  tenant  has  a  right  to  do,  even 
although  compensating  improvement  may  in  other  respects  result  from  it. 
In  this  latter  case,  however,  the  waste  was  known  in  equity  as  "  meliorat- 
ing waste,"  and  an  injunction  will  not  be  granted  to  restrain  it.  Doherty  v. 
AllmaUy  3  Ap.  Ca.  709,  D.  P.  The  erection  of  buildings  on  the  land  demised 
is  not  waste  unless  the  building  is  an  injury  to  the  inheritance.  Jones  v. 
Gha/ppelly  L.  R.,  20  Eq.  539.  The  tenant  is  bound  during  the  term  to  keep 
distmctly  marked  the  boundaries  between  the  demised  land  and  his  own 
land  adjoining.    Spike  v.  Harding,  7  Ch.  D.  871. 

A  tenant  at  will  is  not  liable  for  permissive  waste.  Harnett  v.  Maitland, 
16  M.  &  W.  257.  But,  tenants  for  years  are  liable  for  permissive,  as  well 
as  for  voluntary  waste.  See  S.  C.  and  Yellowly  v.  Gtnver,  11  Exch.  274,  293, 
294  ;  24  L.  J.,  Ex.  289,  298 ;  in  which  cases  some  earlier  decisions  are  ex- 
plained or  overruled.  See  also  Litt.  s.  67 ;  Co.  Litt.  53  a. ;  2  Inst.  299  ;  and 
1  Wms.  Saund.  323  d  (x),  and  JVoodhcmse  v.  JValker,  5  Q.  B.  D.  404. 

An  action  for  waste  will  lie  by  the  lessor  although  the  waste  amounts 
also  to  a  breach  of  covenant  in  the  lease  for  which  he  might  sue ;  Kinlyside 
V.  Thmntm,  2  Wm.  BL  1112  ;  Marker  v.  Kenrick,  13  C.  B.  188  ;   22  L.  J., 

C.  P.  129  ;  but  the  acts  for  which  the  action  is  brought  must  be  waste  perse 
and  not  mere  breach  of  covenant.  JoTies  v.  Hill,  7  Taunt.  392.  And,  the 
covenants  may  restrict  the  liability  for  acts  that  would  otherwise  be  waste. 
Doe  d.  Dalton  v.  Jones.  4  B.  &  Ad.  126  ;  Yellowly  v.  Ocwer,  H  Exch.  274  ; 
24  L.  J.,  Ex.  289.  Wnere  the  destruction  of  a  building  demised  is  caused 
by  its  user  in  an  apparently  reasonable  and  proper  manner,  having  regard 
to  its  character  and  the  purposes  for  which  it  was  intended  to  be  used) 
this  is  not  waste.  Manchester  Bonded  Wareho^ise  Co,  v.  Carr,  5  C.  P.  D, 
607. 

The  right  of  a  remainderman  to  sue  tenant  for  life  for  waste  arises  when 
the  waste  is  committed,  and  the  Statute  of  Limitations  then  begins  to  run. 
Higginhoiham  v.  Hawkins,  L.  K,  7  Ch.  676.  As  to  right  to  trees  as  between 
tenant  for  life  and  remainderman,  see  Hony\oood  v.  Honytoood,  L.  K.,  18  Eq. 
306. 

In  an  action  of  waste  the  defendant  is  entitled  to  the  verdict  unless  the 
damages  are  substantiaL  Doherty  v.  Allman,  3  Ap.  Ca.  709,  733,  per  Ld. 
Blackburn^  citing  Harrow  School,  Oovemors  of,  v.  Alderton,  2  B.  &  P.  86,  per 
Ld.  Eldon. 

By  14  &  15  Vict  c.  25,  s.  3,  the  tenant  of  a  farm  who  shall  erect  any 
buildings  on  the  farm  for  agricultural  or  trade  purposes  by  written  consent 
of  his  landlord,  will  be  at  lioerty  to  remove  them  if  the  lessor  shall  not  buy 
•them  within  a  month  after  notice  of  removal,  at  a  valuation  fixed  by  referees. 
See  further  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Vict. 
c.  61),  BS.  34,  54,  55. 

IVnere  a  lease  provides  that  at  the  expiration  of  the  tenancy  all  damages 
done  by  the  tenant  should  "  be  made  g|ood  or  paid  for  by  the  tenant,  the 
amount  of  such  payment  if  in  dispute  to  be  referred  to  and  settled  by  two 
valuers,"  the  settlement  of  the  amount  of  the  payment  is  a  condition  prece- 
dent to  an  action  in  respect  of  dilapidations.    Babbage  v.  CouUntm,  9  Q.  B. 

D.  235.  It  is  otherwise  where  there  is  also'  an  independent  contract  to  pay 
fair  compensation.    Dawson  v.  Fitzgerald,  1  Ex.  D.  257,  C.  A. 

Nonrrepairsl  The  obligation  to  repair  implied  in  a  tenancy  for  years,  in 
the  absence  or  express  stipulation,  is  not  well  defined.  A  tenant  from  year 
to  year  is  only  bound  to  keep  the  premises  wind  and  water  tight,  and  to  use 

them  in  a  "  tenantlike  "  or  "  husbandlike  "  manner.    Ferguson  v. ,  2 

£sp.  590 ;  Horse/all  v.  Mather,  Holt,  N.  P.  7 ;  Auwmih  y.  Johnstm,  5  C.  & 
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P.  239 ;  Leach  v.  Thmntu,  7  C.  &  P.  327.    As  to  the  teoaiit*8  liability  when 
the  non-repair  amounts  U>  waste,  vide  ante,  p.  315. 

If  the  tenant  holds  over  after  a  lease  with  a  repairing  covenant^  he  pre- 
foiniably  continues  liable  for  the  same  repairs,  so  &r  as  they  are  consisteBt 
with  a  yearly  tenancy  ;  Digby  v.  Atkinton,  4  Camp.  275 ;  Jaeale  v.  Sandertf 
3  N.  C.  850 ;  Arden  v.  SuUivan,  14  Q.  B.  832  ;  Ecdesiastiad  CbnMire.  v. 
Merral,  L.  R.,  4  Ex.  162  ;  unless  altered  circumstances  rebut  the  presump- 
tion. Jciknson  y.  St.  Peter,  Hereford,  4  Ad.  &  £.  520.  Where  a  tenant 
enters  imder  a  leai%  for  7  years,  not  under  seal,  and  thereby  agrees  to  do 
certain  repairs  in  the  7th  year  of  the  term,  and  he  occupies  and  pays  teat 
during  the  whole  term,  he  is  bound  to  do  the  repairs.  Martin  y.  SmUk^ 
L.R.,9Ex.  50. 

An  express  contract  to  repair  supersedes  implied  obli^tions  of  the  like 
nature.  Standen  y.  Chrtemas,  10  Q.  K  135.  The  law  with  regard  to  the 
obligation  to  repair  imder  such  a  covenant,  is  stated  under  tit.  Action  on 
covenant  to  repair,  post. 

There  is  no  implied  obligation  of  the  landlord  to  do  substantial  repairs 
though  the  premises  be  in  a  dangerous  state.  Gott  v.  Gandy,  2  E.  &  B. 
845  ;  23  L.  J.,  Q.  B.  1.  Nor,  to  inform  a  proposed  tenant  of  their  state. 
Keates  v.  Cadogan,  EL  of,  10  C.  B.  591 ;  20  L.  J.,  C.  P.  76.  As  to  how  far 
it  might  be  an  answer  to  an  action  on  the  lessee's  covenant  to  repair,  see 
Colebeck  v.  GirdUrs  Co.,  1  Q.  B.  234. 


Good  Sutbandry — Ctidom,']  The  obligation  to  good  husbandry 
either  by  contract,  or  the  mere  relation  of  tenant,  or  from  local  custom,  or 
other  circumstances.  The  custom  is  not  necessarily  excluded  by  proof  of 
express  agreement,  if  the  two  be  consistent  Hutton  y.  Warren,  1 M.  &  W. 
466.  But,  a  custom  that  an  outgoing  tenant  should  leave  the  manure,  being 
paid  for  it,  is  excluded  by  an  express  stipulation  that  he  should  leave  it 
without  any  mention  of  payment.  Roberts  v.  Barker,  1  Cr.  &  M.  808.  A 
tenant  who  holds  over  after  a  lease  has  expired,  or  enters  imder  an  agree- 
ment for  a  lease,  holds  subject  to  the  terms  of  the  lease  as  to  the  course  of 
husbandry.  S.  C.  ;  Doe  d.  Thomson  v.  Amey,  12  Ad.  &  E.  476.  See  also 
the  cases  cited,  supra.  But,  if  after  holding  over  and  paying  rent,  he  by 
deed  assigns  his  interest  to  a  third  person,  the  assignee  does  not,  until  his 
tenancy  has  been  recognised  by  the  lessor,  hold  on  the  terms  of  the  original 
lease.  Elliott  v.  Johnson,  L.  H.,  2  Q.  B.  120.  In  this  case  there  was  a  eUiiiBe 
in  the  lease  against  assignment,  but  the  majority  of  the  court  rested  their 
judgment  on  uie  groimd  that  the  doctrine  of  conditions  running  with  the 
lana  is  confined  to  covenants  annexed  to  the  land  by  indenture  of  demise, 
and  a  mere  assignment  of  a  parol  tenancy  does  not  pass  to  the  assignees  the 
right  to  enforce  collateral  stipulations.    Id.  124, 127. 

Though  it  is  generally  treated  as  a  custom  for  the  incoming  tenant  to  jny 
the  value  of  fallows,  &c.,  to  the  outgoing  tenant,  yet  when  there  is  no  in- 
coming tenant,  the  contract  implied  by  the  custom  is  that  the  landlord 
shall  pay  the  value.  Faviell  v.  Gaskoin,  7  Exch.  273 ;  21  L.  J.,  Ex.  85.  In 
such  case  the  person  in  receipt  of  the  rents  is  liable,  although  only  tenant  for 
life.  Mansel  v.  Norton,  22  Ch.  D.  769,  C.  A.  FrimA  facie,  the  outgoing 
tenant's  remedy  for  tillages  or  tenant  right  is  against  the  landlord,  for  there 
is,  under  ordinary  circumstances,  no  privity  between  the  outgoing  and  in- 
coming tenants.  The  mere  fact  of  the  incoming  tenant  entering  upon  the 
land  does  not  render  him  liable  for  such  tillages,  but  it  is  a  question  of  fact 
whether  the  contract  between  the  outgoing  tenant  and  the  landlord  subsists, 
or  a  new  contract  has  been  entered  into  with  the  incoming  tenant,  the  land- 
lord being  discharged.  Codd  v.  Brovm,  15  L.  T.,  N.  S.  536  ;  H.  T.  1867,  C. 
P. ;  Suchsmith  v.  Wilson,  4  F.  &  F.  1083,  Martin,  B.  ;  and  see  Faviell  y. 
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Gashoin,  ante,  p.  316,  and  Bradbum  v.  Foley,  3  C.  P.  D.  128.  And,  a  usage 
that  the  outgoing  tenant  should  look  to  the  incoming  tenant  for  payment  for 
such  tillages,  to  the  exclusion  of  the  landlord's  liability,  is  unreasonable  and 
bad.  S.  C.  Whatever  the  arrangement  between  the  outgoing  and  incom- 
ing tenant,  the  landlord  is  entitled  to  a  payment  of  arrears  of  rent  due  from 
the  former  out  of  the  valuation.  Stafford  v.  Gardner,  L.  R.,  7  C.  P.  242. 
The  amount  is  recoverable  by  the  tenant  from  the  landlord  on  a  quantum 
meruii,  and  the  ascertainment  of  the  amount  by  valuation  is  not  a  condition 
precedent  to  his  right  to  sue  when  it  is  not  made  such  by  the  terms  of  the 
lease.  Sucksmith  v.  Wilson,  ante,  p.  316.  Where  a  tenant  holds  on  the  general 
terms  of  cultivating  according  to  good  husbandry,  drainage  may  be  part  of  it, 
and  a  custom  for  the  outgoing  tenant  to  charge  his  landlord  with  part  of  the 
expense  of  such  drainage,  though  done  without  his  knowledge,  is  reasonable 
and  consistent  with  the  terms.  Mousley  v.  LucUam,  21  L.  J.,  Q.  B.  64.  A 
stipulation  that  the  tenant  shall  not  sell  any  straw  or  manure  produced  on 
the  farm  without  licence,  disables  him  from  selling  it  even  after  the  tenancy 
has  expired.  Massey  v.  Goodall,  17  Q.  B.  310 ;  20  L.  J.,  Q.  B.  526. 
By  the  Agricultural  Holding  (England)  Act,  1883  (46  &  47  Vict,  a  61), 
sect.  57,  "  a  tenant  shall  not  oe  entitled  to  claim  compensation  by  custom, 
or  otherwise,  than  in  manner  authorised  by  this  Act,  in  respect  of  any  im- 
provement for  which  he  is  entitled  to  compensation  under  or  in  pursuance 
of  this  Act" 

A  valuation  made  in  the  usual  way  cannot  be  reopened  although  the  valuers 
have  included  therein  things  which  by  the  custom  of  the  country  should 
not  have  been  valued  or  which  did  not  exists  per  Kelly,  C.B.,  Maortin  and 
Pigott,  BB.    Freeman  v.  Jeffries,  L.  R,  4  Ex.  189. 

Action  by  and  against  assignee  of  lessor.]  The  stat  32  Hen.  8,  c.  34,  does 
not  extend  to  parol  contracts  ;  Standen  v.  Chrismas,  10  Q.  B.  135  ;  but 
where  the  assignee  can  determine  the  tenancy,  the  continued  holding  of  the 
tenant  under  him  is  evidence  of  an  agreement  with  the  assignee  to  hold  on 
the  old  terms.  Buckworth  v.  Simpson,  1  C.  M.  &  R.  834,  844  ;  Arden  v. 
SuUivan,  14  Q.  B.  832 ;  Gomish  v.  Stubbs,  L.  R,  5  C.  P.  334 ;  Smith  v. 
Fggirufton,  L.  R.,  9  C.  P.  145.  In  other  cases  the  action  must  be  in  the  name 
of  the  ori^nal  lessor.  Bickford  v.  Parson,  5  C.  B.  923.  See  Elliott  v. 
Johnson,  L.  R.,  2  Q.  B.  120 ;  AUcock  v.  Moorhouse,  ante,  p.  305. 

Where  a  demise  is  determined  by  the  expiration  of  the  landlord's  estate, 
and  the  tenant  continues  to  hold  under  the  remainderman,  paying  the  same 
rent,  the  question  whether  a  term  contained  in  the  former  tenancy  is 
adopted  into  the  new  contract  of  demise  is  a  question  of  fact  If  such  a 
tenant  continues  to  hold  under  the  remaiaderman,  and  nothing  passes 
between  them  except  the  payment  and  receipt  of  rent,  the  new  landlord  is 
not  bound  by  a  stipulation,  contained  in  a  former  tenancy,  which  is  not  known 
to  him  in  fact^  nor  is  according  to  the  custom  of  the  country.  Oakley  v. 
Monck,  L.  R.,  1  Ex.  169,  Ex.  Ch. 

Breach.'^  As  to  proof  of  breach  contract  to  repair  or  to  use  good  husbandry, 
see  post,  tit  Action  on  covenarvt  to  repair,  Wnere  the  customary  course  of 
husbandry,  as  alleged,  is  negatived  by  the  jury,  the  plaintiflf  cannot  recover 
for  not  cultivating  according  to  the  real  custom.  Angerstein  v.  Handson, 
1  C.  M.  &  R.  789.  But,  the  judge  may  amend  when  the  breach  is  non-repair. 
It  is  material  and  relevant  for  the  defendant  to  show  the  bad  state  of 
the  premises  when  demised.  Burdett  v.  Withers,  7  Ad.  &  £.  136,  and  cases 
post,  Action  on  covenant  to  repair. 
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ACTION  ON  BILLS  OF  EXCHANGE,   CHEQUES,  AND  PROMTS- 

SORY  NOTES. 

The  law  ob  to  bills  of  exchange,  cheques,  and  promissor}'  notes  ha^  now  been 
codified  by  the  Bills  of  Exchange  Act,  1882,*  46  &  46  Vict,  c  .61.  The  seTeral 
Bections  of  this  act  therefore  now  i^phice  a  large  number  of  the  decisions  on 
these  instruments,  which  were  collected  in  previous  editions  of  this  work. 
The  act,  in  Part  II.  enacts  in  detail  the  law,  so  far  as  i-elates  to  bills  of  ex- 
change, and  in  Parts  III.  and  IV.,  respectively  enacts  that  relating  to  cheques 
and  promissory  notes  :  this  is  done  to  a  great  extent  by  i-efex'ence  to  Part  II., 
and  this  scheme  is  accordingly  adojited  in  the  following  pages. 

The  following  sections  are  general  in  their  application : — 

Sect.  2.  "  In  this  Act,  unless  the  context  otherwise  requires," — 

*'  Acceptance  means  an  acceptance  completed  by  deliveiy  or  notification." 
See  sect.  21,  post,  p.  321.  Acceptance  is  defined  by  sect.  17,  post,  p.  329, 
and  its  requisities  are  there  stated. 

**  Action  includes  counter-claim  and  set-oft" 

"  Banker  includes  a  body  of  persons,  whether  incorporated  or  not,  who 
carry  on  the  business  of  banking." 

**  Bankrupt  includes  any  person  whose  estate  is  vested  in  a  trustee  or  as- 
signee under  tlie  law  for  tne  time  bein^  in  force  relating  to  bankruptcy." 

*''  Bearer  means  the  person  in  possession  of  a  bill  or  note  which  is  payable 
to  bearer." 

"  BUI  means  bills  of  exchange,  note  means  promissory  note."  These  in- 
struments respectively  are  defined  by  sect.  3,  post,  p.  319,  and  sect.  83, 
po8t,'p,  375. 

"  Jjelivery  means  transfer  of  possession,  actual  or  constructive,  from  one 
person  to  another."    As  to  delivery,  see  sect.  21,  post,  p.  321. 

"Holder  means  the  payee  or  indorsee  of  a  bill  or  note  who  is  in  possession 
of  it,  or  the  bearer  thereof."  A  holder  in  due  course  is  defined  by  sect  29, 
post,  p.  322.     The  rights  of  holdei*s  are  defined  by  sect.  38,  p08t,jp.  322. 

"Indorsement  means  an  indoi'sement  completed  by  delivery."  See  sect  21, 
post,  p.  321.  The  requisites  of  an  indorsement  are  stated  in  sect  32, 
post,  p.  336. 

"Issue  means  the  first  delivery,*  (vide  supra), "  of  a  bill  or  note,  complete 
in  form  to  a  person  who  takes  it  as  a  holder. 

"  Person  includes  a  body  of  persons  whether  incorporated  or  not 

"  Value  means  valuable  consideration.*'    See  sect.  27,  post,  p.  321. 

"  Written  includes  printed,  and  voriting  includes  print" 

By  sect.  90.  "  A  thmg  is  deemed  to  be  done  in  good  faith,  within  the 
meaning  of  this  Act,  wnei*e  it  is  in  fact  done  honestly,  whether  it  is  done 
negligently  or  not" 

By  sect.  91.  "(1.)  Where,  by  this  Act,  any  instrument  or  writing  is  re- 
c^uired  to  be  signed  oy  any  person,  it  is  not  necessary  that  he  should  sign 
it  with  his  own  hand,  but  it  is  sufiicient  if  his  signatui'e  is  written  thereon 
by  some  other  person  by  or  under  his  authority." 

"  (2.)  In  the  case  of  a  corporation,  where,  by  this  Act,  any  instrument  or 
writing  is  reauired  to  be  signed,  it  ia  sufficient  if  the  instrument  or  writing 
be  sealed  witn  the  corporate  seal. 

But  nothing  in  this  section  shall  be  construed  as  requiring  the  biU  or  note 
of  a  corporation  to  be  under  seaL" 

Sect.  96  repeals  numerous  statutory  enactments  relating  to  bills  of 
exchange,  cheques,  and  notes. 

*  Cit«d  for  brevity  as  B.  of  Ex.  Act,  1882. 
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By  sect.  97  "(1.)  Tlie  rules  in  bankruptcy  relating  to  bills  of  exchange, 
promissory  notes,  and  cheques,  shall  continue  to  apply  thereto  notwithstand- 
ing anything  in  this  Act  contained.'* 

"  (2.)  The  rules  of  common  law  including  the  law  merchant,  save  in  so  far 
as  they  are  inconsistent  with  the  express  provisions  of  this  Act,  shall  con- 
tinue to  apply  to  bills  of  exchange,  promissory  notes,  and  cheques." 

"  ^3.^  Wotlung  in  this  Act  or  in  any  repeal  effected  thereby  shall  affect — 
\a.)  The  provisions  of  the  Stamp  Act,  1870,  or  Acts  amending  it,  or 
any  law  or  enactment  for  the  time  being  in  force  relating  to  the 
revenue :  ^  vid4  ante,  pp.  224,  et  seq. 

"  (6.)  The  provisions  of  the  Companies  Act,  1862,  or  Acts  amending  it,  or 
any  Act  relating  to  joint  stock  banks  or  companies :"  mde  post,  pp.  376,  377, 
and,  Part  III.,  Actions  by  and  against  Companies. 

"  (c.)  The  provisions  of  any  Act  relating  to  or  confirming  the  privileges  of 
the  Bank  of  £ngluid  or  the  Bank  of  Ireland  respectively  : 

(rf.)    The  validity  of  any  usage  relating  to  dividend  warrants,  or  the 
indorsements  thereof." 

When  a  dividend  warrant  is  payable  to  the  order  of  two  or  more  persons, 
it  is  the  usage  to  pay  to  the  order  of  one  of  them  :  this  provision  saves  thi» 
exception  from  the  general  rule  laid  down  by  sect.  32  (3),  post^  p.  336. 

By  sect.  99.  **  Where  any  Act  or  document  refers  to  any  enactment  re- 
pealed by  this  Act,  the  Act  or  document  shall  be  construed,  and  shall 
operate,  as  if  it  refeired  to  the  corresponding  provisions  of  this  Act." 

As  to  who  is  the  holder  of  a  bill  see  Latter  v.  White,  L.  R.,  5  H. 
L.  578,  post^  p.  376. 

Action  on  Bills  of  Exchange. 

St(UvJte^  The  general  sections  of  the  B.  of  Ex.  Acts,  1882,  relating  to 
bills  of  exchange  are  as  follows  : — 

Sect.  3.  "  (it)  A  bill  of  exchange  is  an  unconditional  order  in  writing, 
addressed  by  one  person  to  another,  signed  by  the  person  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay  on  demand,  or  at  a  fixed  or  de- 
terminable future  time,  a  sum  certain  in  money  to  or  to  the  order  of  a 
specified  person,  or  to  bearer.  , 

"  (2.)  An  instrument  which  does  not  comply  with  these  conditions,  or 
which  orders  any  act  to  be  done  in  addition  to  the  payment  of  money,  is 
not  a  bill  of  exchange.'' 

"  (3. )  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional  within 
the  meaning  of  this  section  ;  but  an  unqualified  oi*der  to  pay,  coupled  with 
(a)  an  indication  of  a  particular  fund  out  of  which  the  dmwee  is  to 
reimburse  himself  or  a  particular  ac^oimt  to  be  debited  with  the  amount, 
or  (6)  a  statement  of  the  transaction  which  gives  rise  tu  the  bill, 
is  unconditionaL" 

**  (4.)    A  bill  ia  not  invalid  by  reason — 
(a.)    That  it  is  not  dated ; 
(6.)    That  it  does  not  specify  the  value  given,  or  that  any  value  has 

been  given  therefor ; 
(e.)    That  it  does  not  specify  the  place  where  it  is  drawn  or  the  place 
where  it  is  payaole. 

See  sect.  \2,post^  p.  320,  as  to  the  insertion  of  the  date  in  an  undated  bill. 

Sect  4.  "  (1.)  An  inland  bill  is  a  bill  which  is  or  on  the  face  of  it  pur- 
poits  to  be  (a)  both  drawn  and  payable  within'  the  British  Islands,  or  (6) 
drawn  within  the  British  Islands  upon  some  person  resident  therein.  Any 
other  bill  is  a  foreign  bilL 

For  the  purposes  of  this  Act '  Briti$«h  Islands '   mean  any  part  of  the 
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United  Kingdom  of  Great  Britain  and  Ireland,  the  inlands  of  Man,  Gnem- 
i«ey,  Jersey,  Aldemey,  and  Sark,  and  the  islands  adjacent  to  any  of  them 
being  part  of  the  dominions  of  Her  Majesty." 

"  (2.)  Unless  the  contrary  appear  on  the  face  of  the  hiU  the  holder  may  treat 
it  as  an  inland  hill,'*    This  subsection  is  new. 

By  sect.  97.  (3,  a.),  ante,  p.  319,  nothing  in  this  act  affects  the  Stamp  Act«. 

Sect.  5.  "  (1.)  A  bill  may  be  drawn  payable  to,  or  to  the  order  of,  the 
drawer ;  or  it  may  be  drawn  payable  to,  or  to  the  order  of,  the  drawee." 

Sect.  6.  "  (1.)  The  drawee  must  be  named  or  otherwise  indicated  in  a 
bill  with  reasonable  certainty." 

"  (2.)  A  bill  may  be  addressed  to  two  or  more  drawees  whether  they  are 
partners  or  not,  but  an  order  addressed  to  two  drawees  in  the  alternative  or 
to  two  or  more  drawees  in  succession  is  not  a  bill  of  exchange.*' 

Sect.  7.  "  (!•)  Where  a  bill  is  not  payable  to  bearer,  the  payee  must  be 
named  or  otherwise  indicated  therein  witn  reasonable  certainfy.^' 

"  (2.)  A  bill  may  be  made  payable  to  two  or  more  payees  jointly,  or  it  may 
be  made  payable  in  the  oUtemative  to  one  ofttcOf  or  one  or  some  of  several  payees^ 
A  bUlmay  also  be  made  payable  to  the  holder  of  an  ofice  for  the  time  being," 
The  provision  in  italics  is  new ;  vide  post,  p.  377. 

Sect.  9.  "  (1.)    The  sum  payable  by  a  bill  is  a  sum  certain  within  the 
meaning  of  this  Act,  although  it  is  required  to  be  paid — 
With  interest. 
By  stated  instalments. 

By  stated  instalments,  with  a  provision  tliat  upon  default  in  pay- 
ment of  any  instalment  the  whole  shall  become  due. 
(d,)    According  to  an  indicated  rate  of  exchange  or  according  to  a 
rate  of  exchange  to  be  ascertained  as  directed  by  the  biU. 

"  (3.)  Where  a  bill  is  expressed  to  be  payable  with  interest,  unless  the 
instrument  otherwise  provides,  interest  runs  from  the  date  of  the  bUl,  and 
if  the  bill  is  undated  from  the  issue  thereof.*' 

As  to  damages  on  the  dishonour  of  a  biU,  see  sect.  57,  post,  p.  359. 

Sect.  10.  "  (1.)    A  bill  is  payable  on  demand— 

(a.)    Which  is  expressea  to  be  payable  on  demand,  or  at  sight,  or  on 

presentation  ; "  replacing  34  &  35  Vict.  c.  74 ;  "  or 
(6.)    In  which  no  time  for  payment  is  expressed.^ 

"  (2.)  Where  a  bill  is  accepted  or  indorsed  when  it  is  overdue,  it  shall,  as 
regards  the  acceptor  who  so  accepts,  or  any  indorser  who  so  indorses  it,  l>e 
deemed  a  biU  payable  on  demand." 

Sect.  II.  ''A  bill  is  payable  at  a  determinable  future  time  within  the 
meaning  of  this  Act  which  is  expressed  to  be  payable — 

(1.)    At  a  fixed  period  after  date  or  sight.*' 

As  to  fixing  the  due  date,  see  sect.  14  (2),  (3),  post,  pp.  328,  329,  and  sect. 
65(6),oo«^,  p.  356. 

"  (2.;  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  event  which 
is  certain  to  happen,  though  the  time  of  happening  may  be  uncertain. 

An  instrument  expressea  to  be  payable  on  a  contingency  is  not  a  bill,  and 
the  happening  of  the  event  does  not  cure  the  defect'* 

Sect.  12.  *'  Where  a  bill  expressed  to  be  payable  at  a  fixed  period  after 
date  is  issued  undated,  or  where  the  acceptance  of  a  bill  payable  at  a  fixed 
period  after  sight  is  undated,  any  holder  may  insert  therem  the  true  date 
of  issue  or  acceptance,  and  the  bill  shall  be  payable  accordingly. 

Provided  that  (1)  where  the  holder  in  good  faith  and  by  mistake  inserts 
a  wrong  date,  and  (2)  in  every  case  where  a  wrong  date  is  inserted,  if  the 
bill  subsequently  comes  into  the  hands  of  a  holder  in  due  course  the  bill 
shall  not  be  avoided  thereby,  but  shall  operate  and  be  payable  as  if  the  date 
so  inserted  had  been  the  true  date." 
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As  to  the  insertion  of  other  material  particulars  omitted,  vide,  s.  20 
%nfra,  

Sect  13.  *'  (1.)  Where  a  bUl  or  an  acceptance  or  any  indorsement  on  a  bill 
is  dated,  the  date  shall,  unless  the  contrary  be  proyed,  be  deemed  to  be  the 
true  date  of  the  drawing,  acceptance,  or  indorsement,  as  the  case  may  be." 

"  (2.)  A  bill  is  not  mvalid  ly  reason  only  that  it  is  ante-dated  or  post 
dateo,  or  that  it  bears  date  on  a  Sunday." 

Sect.  20.  "  (1.)  Where  a  simple  signature  on  a  blank  stamped  pa^er  is 
delivered  by  the  signer  in  order  that  it  may  be  converted  into  a  bill,  it 
operates  as  a  primd  facie  authority  to  fill  it  up  as  a  complete  bill  for  any 
amount  the  stamp  will  cover,  using  the  signature  for  that  of  the  drawer,  or 
the  acceptor,  or  an  indorser ;  and,  in  like  manner,  when  a  bill  is  wanting 
in  any  material  particular,  the  person  in  possession  of  it  has  &  primd  facte 
authority  to  fill  up  the  omission  in  any  way  he  thinks  fit." 

'*  (2.)  In  order  that  any  such  instrument  when  completed  may  be  enforce- 
able against  any  person  who  became  a  party  thereto  prior  to  its  completion, 
it  must  be  filled  up  within  a  reasonable  tmie,  and  strictly  in  accordance  with 
the  authority  given.    Reasonable  time  for  this  purpose  is  a  question  of  fact. 

Provided  that  if  an^^  such  instrument  after  conipletion  is  negotiated  to  a 
holder  in  due  course  ^  (vide  sect.  29,  post^  p.  322)  "  it  shall  be  valid  and  effectual 
for  all  purposes  in  his  hands,  and  ne  may  enforce  it  as  if  it  had  been  filled  up 
within  a  reasonable  time  and  strictly  in  accordance  with  the  authority  given. ' 

Sect  21.  *^  (1.)  Every  contract  on  a  bill,  whether  it  be  the  drawer's,  the 
acceptor's,  or  an  indorser's,  is  incomplete  and  revocable,  until  delivery  " 
(vide  sect.  2,  ante,  p.  318)  '^  of  the  instrument  in  order  to  cive  effect  thereto. 

Provided  that  where  an  acceptance  is  written  on  a  bm,  and  the  drawee 
gives  notice  to  or  according  to  the  directions  of  the  person  entitled  to  the 
bill  that  he  has  accepted  it,  the  acceptance  tiien  becomes  complete  and 
irrevocable." 

"  (2.)  As  between  immediate  parties,  and  as  regards  a  remote  "paitj  other 
than  a  holder  in  due  course,^  (vide  sect.  29,  poet,  p.  322)  "  the  delivery — 

(a.)  in  order  to  be  effectual  must  be  made  either  by  or  under  the  authority 
of  the  party  dra^7ing,  accepting,  or  indorsing,  as  the  casema^  be : 

(&.)  may  be  shown  to  have  been  concUtioncu.  or  for  a  special  purpose 
only,  and  not  for  the  purpose  of  transferring  the  property  in  the  bill. 

But  if  the  bill  be  in  tne  nands  of  a  holder  %n  due  course''  (vide  sect.  29, 
post,  p.  322)  ^  a  valid  delivery  of  the  bill  by  all  parties  prior  to  him  so  as  to. 
make  them  liable  to  him  is  conclusively  presumed." 

"  (3. )  Where  a  bill  is  no  longer  in  the  possession  of  a  party  who  has  signed 
it  as  drawer,  acceptor,  or  indorser,  a  valid  and  unconditional  delivery  by 
him  is  presumed  until  the  contrary  is  proved." 

Sect  22.  ^*  (10  Capacity  to  incur  liability  as  a  party  to  a  bill  is  co-exten- 
sive with  capacity  to  contract. 

Provided  that  nothing  in  this  section  shall  enable  a  corporation  to  make 
itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill  unless  it  is  competent 
to  it  so  to  do  under  the  law  for  the  time  heins  in  force  relating  to  corpo* 
rations."  By  sect.  91  (2),  ante,  p.  318,  the  seal  of  a  corporation  on  a  bill  is 
e<^uivalent  to  signature. 

"  (2.)  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or  corpo- 
ration having  no  capacity  or  power  to  incur  liability  on  a  bill,  the  drawing 
or  indorsement  entitles  the  nolder  to  receive  payment  of  the  bill,  and  to 
enforce  it  against  any  other  party  thereto." 

By  Sect.  27.  ^'  (1.)  Valuable  consideration  for  a  bill  may  be  constituted 

fa.)  Any  consideration  sufficient  to  support  a  simple  contract ; 

\)  An  antecedent  debt  or  liability.    Such  a  debt  or  liability'  is  deemed 

VOL.  I.  T 
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valuable  consideration  whether  the  bill  is  payable  on  demand  or  at  a 
future  time." 
^^  (2.)  Where  value  has  at  any  time  been  given  for  a  bill  the  holder  "  (vide 
sect.  2,  ante,  p.  318),  '*  is  deemed  to  be  a  holder  for  value  as  r^^ards  the  ac- 
ceptor and  all  parties  to  the  bill  who  became  parties  prior  to  such  time." 

'^  (3.)  Where  the  holder  of  a  bill  has  a  lien  on  it,  arising  either  from  con- 
tract or  by  implication  of  law,  he  is  deemed  to  be  a  holder  for  value  to  the 
extent  of  the  sum  for  which  he  has  a  lien." 

Sect.  29.  "(1.)  A  holder  in  due  course  is  a  holder"  ^see  sect.  2,  ante,  p. 
318)  '*  who  has  taken  a  bill,  complete  and  regular  on  tne  face  of  it,  nnder 
the  following  conditions ;  namely, 

(a.)  That  ne  became  the  holder  of  it  before  it  was  overdue  "  {vide  sect.  14, 
post,  p.  328^  ''and  without  notice  that  it  had  been  previously  dis- 
honoured, it  such  was  the  fact : 
(6.)  That  he  took  the  bill  in  good  faith  "  {vide  sect.  90,  ante,  n.  318),  "  and 
for  vfidue  "  {vide  sect  27,  supra),  "  and  that  at  the  time  the  bill  was  n^o- 
tiated  to  him  he  had  no  notice  of  any  defect  in  the  title  of  the  person 
who  negotiated  it." 
'*  (2.)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is  defective 
within  the  meaning  of  this  Act  when  he  obtained  the  bill,  or  the  acceptance 
thereof,  by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means,  or  for 
an  illegal  consideration,  or  when  he  negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud." 

**  (3.)  A  holder  (whether  for  value  or  not),  who  derives  his  title  to  a  bill 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to  any 
fraud  or  illegality  affecting  it,  has  all  the  rights  of  that  holder  in  due  course 
as  regards  the  acceptor  and  all  parties  to  the  bill  prior  to  that  holder." 

It  will  beiseen  that  this  section  substitutes  the  term  **hold^  indue 
course,"  for  *^bondfde  holder  for  value  without  notice."  The  ngnts  of  a 
holder  in  due  course  are  defined  by  sect.  38,  infra.  Defect  of  title  is  used 
in  this  Act  as  e<^uivalent  to  *'  equity  attaching  to  the  bill."  ''  Force  and 
fear  "  is  the  equivalent  in  the  Scottish  dialect  for  duress.  The  effect  of 
taking  a  bill  overdue  or  dishonoured  is  defined  by  sect  36  (2,  6),  post,  p.  360. 
By  Sect.  30,  '*  (1.)  Every  party  whose  signature  appears  on  a  oill  is 
prirndfade  deemed  to  have  become  a  party  thereto  for  value." 

"  (2.)  Every  holder  of  a  bill  is  primd  fade  deemed  to  be  a  holder  in  due 
course,"  (^oide  mpra)  ;  "  but  if  in  an  action  on  a  bill  it  is  admitted  or  proved 
that  the  acceptance,  issue,  or  subsequent  negotiation  of  the  bill  is  affected 
with  fraud,  duress,  or  force  and  fear,  or  illegality,  the  burden  of  proof  is 
shifted,  unless  and  until  the  holder  proves  that,  subsequent  to  the  alleged 
fraud  or  illegalitv,  value  has  in  good  faith  been  given  for  the  bill." 
-  Sect.  37.  "  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a  prior  in- 
dorser  or  to  the  acceptor,  such  party  may,  subject  to  the  provisions  of  this 
Act,"  {vide  sect  59  (3),  post,  p.  367,  and  sect  61,  post,  p.  369)  "  re-issue  and 
further  negotiate  the  bul,  but  he  is  not  entitled  to  enforce  payment  of  the 
bill  against  anv  intervening  party  to  whom  he  was  previously  liable." 

Sect.  38.  "  The  rights  and  powers  of  the  holder  *'  {vide  sect  2,  ante,  p.  318) 
**  of  a  bill  are  as  follows : 
(1.)  He  may  sue  on  the  bill  in  his  own  name  : 

(2.)  Where  he  is  a  holder  in  due  course,"  {vide  sect.  29,  supra)  ^*  he  holds 
the  bill  free  from  any  defect  of  title"  {vide  supra)  "  of  prior  parties,  as 
well  as  from  mere  personal  defences  available  to  prior  parties  among 
themselves,  and  may  enforce  payment  against  all  parties  liable  on  the 
bill: 
(3.)  Where  his  title  is  defective  (a)  if  he  negotiates  the  bill  to  a  holder  in 
due  course,  that  holder  obtains  a  good  and  complete  title  to  t^e  bill 
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and  (6)  if  he  obtainB  payment  of  the  bill  the  person  who  pays  him 

in  due  coarse  "  {mdt  sect.  59  (1^  post,  p.  367)  *'  gets  a  valid  discharge  for 

the  bilL" 

Sect.  63.  '*  (1.)  A  bill,  of  itself,  does  not  operate  as  an  assi^ment  of  funds 

in  the  hands  of  the  drawee  available  for  the  payment  thereof,  aucl  the 

drawee  of  a  bill  who  does  not  accept  as  required  by  this  Act  is  not  liable  on 

the  instrument." 

Sect  58.  "  (1.)  Where  the  holder  "  {mde  sect  2,  ante,  p.  318)  "  of  a  bill 
payable  to  bearer  negotiates  it  by  delivery  without  indorsmg  it,  he  is  called 
a  *  transferor  by  delivery.' 
"  (2.)  A  transferor  by  delivery  is  not  liable  on  the  instrument.*' 
"  (3.)  A  transferor  by  delivery  who  negotiates  a  bill  thereby  warrants  to 
his  immediate  transferee  being  a  holder  for  value  that  the  bill  is  what  it 
purports  to  be,  that  he  has  a  right  to  transfer  it,  and  that  at  the  time  of 
transfer  he  is  not  aware  of  any  fact  which  renders  it  valueless." 

Sect.  71.  *'  (1.)  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being 
numbered,  and  containing  a  reference  to  the  other  parts,  the  whole  of  the 
parts  constitute  one  biU.'' 

*'  (3.)  Where  two  or  more  parts  of  a  set  are  negotiated  to  different  holders 
in  due  course,  the  holder  whose  title  first  accrues  is  as  between  such  holders 
deemed  the  true  owner  of  the  bill ;  but  nothing  in  this  sub-section  shall 
affect  the  rights  of  a  person  who  in  due  course  accepts  or  pays  "  {yide  sect  59 
(1),  post,  p.  367)  ^  the  part  iirst  presented  to  him.'^  As  to  stamp  on  bills  in 
flets,  vids  ante,  JO.  227. 

Sect  72.  "  Where  a  bill  drawn  in  one  country  is  negotiated,  accepted,  or 
payable  in  another,  the  rights,  duties,  and  liabiuties  of  the  parties  thereto 
are  determined  as  follows  : 

(1.)  The  validity  of  a  bill  as  regards  requisites  in  form  is  determined  by 
the  law  of  the  place  of  issue"  (vide  sect  2,  ante,  p.  318),  "and  the 
validity  as  regards  requisites  in  form  of  the  supervening  contracts,  such 
as  acceptance,  or  indorsement "  (vide  sect  2,  ante,  p.  318),  "  or  acceptance 
supra  protest,  is  determined  by  the  law  of  the  place  where  such  contract 
was  made. 
Provided  that — 
(a.)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is  not  invalid 
by  reason  only  that  it  is  not  stamped  in  accoraance  with  the  law  of 
the  place  of  issue  : 
(6.)   where  a  bill,  issued  out  of  the  United  Kingdom,  conforms,  as 
regards  requisites  in  form,  to  the  law  of  the  United  Kingdom,  it  may 
for  the  purpose  of  enforcing  payment  thereof,  be  treated  as  valid  as 
between  all  persons  who  negotiate,  hold,  or  become  parties  to  it  in 
the  United  Kingdom." 
**  (2.)  Subject  to  the  provisions  of  this  Act,"  {vide  infra)  "the  interpretation 
of  the  drawing,  indorsement,  acceptance,  or  acceptance  supra  protest  of  a 
bill,  is  determined  by  the  law  of  the  place  where  such  contract  is  made. 
Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign  country  the 
indorsement  shall,  as  regards  the  payer,  be  interpreted  according  to  the 
law  of  the  United  Kingdom." 
"  (3.)  The  duties  of  the  holder  with  respect  to  presentment  for  acceptance 
or  payment  and  the  necessity  for  or  suflBlciency  of  a  protest  or  notice  of 
dishonour,  or  otherwise,  are  determined  by  the  law  of  the  place  where 
the  act  is  done  or  the  bill  is  dishonoured." 
"  (4.)  Where  a  bill  is  drawn  out  of  but  payable  in  the  United  Kingdom 
and  the  sum  payable  is  not  expressed  in  the  currency  of  the  United 
Kingdom,  the  amount  shall,  in  the  absence  of  some  express  stipulation, 
be  calculated  according  to  the  rate  of  exchange  for  sight  drafts  at  the 
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Slace  of  payment  on  the  day  the  bill  is  payable."    The  Talae  for  stamp 
uty  is  ascertained  at  the  diate  of  the  instrument,  vide  ante,  p.  214. 
''  (5.)  Where  a  bill  is  drawn  in  one  country  and  is  payable  in  another, 
the  due  date  thereof  is  determined  according  to  tne  law  of  the  place 
where  it  is  payable." 

Amount  of  HU.']  There  is  now  no  restriction  as  to  the  amonnt  of  a  bill,  for 
the  Stat.  48  Geo.  3,  c.  88,  s.  2,  is  repealed  by  the  B.  of  Ex.  Act,  1882, 
8.96. 

Production  of  the  hUL]  It  is  generally  necessary  for  the  plaintiff  to  pro- 
duce the  bill  or  note  on  which  he  claims,  whenever  the  fonn  of  pleading 
puts  it  in  issue ;  and  even  when  not  in  issue,  interest  is  not  recoverable 
without  production.  Button  v.  JVardy  15  Q.  B.  26 ;  19  L.  J.,  Q.  B.  293. 
But,  where  it  appears  that  it  has  been  destroyed,  as  where  the  defendant  tore 
his  own  note  of  hand,  a  copy  Ib  admissible ;  Anon.,  1  Ld.  Raym.  731  ;  or, 
other  secondary  evidence  may  be  given  where  the  defence  is  not  raised  that 
the  instrument  is  lost  or  destroyed  Blackie  v.  Pidding,Chamley  v.  Grundy^ 
infra.  Thus,  imder  a  defence  denying  acceptance,  it  is  not  competent  for 
defendant  to  avail  himself  of  the  defence  that  phuntiff,  an  indorsee,  has  lost 
the  bill  and  cannot  produce  it.  Blackie  v.  Pimvnay  6  C.  B.  196.  So,  in  an 
action  on  a  note  agamst  maker,  the  defence  of  the  loss  of  it  must  be  pleaded 
speciallv.  ChanUey  v.  Grundy,  14  C.  B.  608 ;  23  L.  J.,  C.  P.  12L  The 
principle  of  this  defence  is  that  the  holder  of  a  n^^tiable  security  is  only 
entitled  to  payment  on  production  of  it  for  re-delivery  to  the  person  liable 
to  pay.  If  the  defendant  refuses  to  pay  on  that  ground  only,  as  where  it  is 
destroyed  or  is  lost,  there  must  be  a  plea  to  that  effect.  In  Poole  v.  Smithy 
Holt,  if,  P.  144,  Gibbs,  C.  J.,  seems  to  have  held  that  where  the  biU  is  lost 
after  plea  pleaded,  the  defence  might  be  raised  without  a  special  plea :  sed 
qwere. 

By  Sect  69.  ''  Where  a  bill  has  been  lost  before  it  is  overdue,  the  person 
who  was  the  holder  of  it  may  apply  to  the  drawer  to  give  him  another  bill 
of  the  same  tenor,  giving  security  to  the  drawer  if  required  to  indemniiy 
him  against  all  persons  wnatever  in  case  the  bill  alleged  to  have  been  lost 
shaJl  he  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give  such  duplicate  bill, 
he  may  be  compelled  to  do  so." 

Sect.  70.  "  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  judge 
may  order  that  the  loss  of  the  mstrument  snail  not  be  set  up,  provided  an 
indemnity  be  given  to  the  satisfaction  of  the  court  or  judge  against  the 
claims  of  any  other  person  upon  the  instrument  in  question."  See  sect  51, 
8,  post,  p.  352,  as  to  protest  on  lost  bilL 

Unless  the  plaintiff  avail  himself  of  relief  afforded  by  these  sections  he 
cannot,  where  the  defence  is  properly  pleaded,  recover  on  a  lost  bill  in* 
dorsed  by  the  payee  without  proving  that  it  had  been  destroyed  ;  though 
he  had  offerea  an  indemnity  to  the  defendant ;  Piereon  v.  Mutdiinson,  2 
Camp.  211 ;  Hansard  v.  Robinson,  7  B.  &  0.  90  ;  and,  though  the  bill  was 
lost  after  it  became  due  ;  S.  C. ;  or,  was  payable  to  the  plaintifi^s  order  and 
not  indorsed  when  lost ;  Bamuz  v.  Crowe,  1  £zch.  167.  See  further  Con- 
flans  Stone  Quarry  Co,  v.  Parker,  L,  R,  3  0.  P.  1.  And,  the  loss  of  a  bill 
in  a  negotiable  state,  is  fatal  to  a  recovery,  on  the  debt,  for  which  the  bill  was 
given,  as  well  as,  on  the  bill.  Croioe  v.  uk/y,  9  Exch.  604 ;  23  L.  J.,  Ex.  150, 
£x.  Ch«  Even  an  express  promise  by  the  defendant  to  pay  the  bill  will  not 
entitle  the  plaintiff  to  recover  on  it.  Doms  v.  Dodd,  4  Taunt.  602.  But, 
the  ])ayee  ot  a  note,  not  negotiable,  may  require  payment  without  produc- 
ing it.    Wain  v.  Bailey y  10  Ad.  &  £.  616 ;  and  see  per  Jervis,  C.  J.,  in 


Production  of  Bill, — Variance  in  Parties.  326 

Chamleyy.  Grundy,  14  C.  B.  614  ;  23  L.  J.,  C.  P.  122.  If  the  acceptor  im- 
properly detain  the  bill  in  his  hands,  the  drawer  or  other  party  may  sue 
nim  upon  it,  without  giving  him  notice  to  produce, it  ;  Smith  v.  id^Clure,  5 
East,  477  ;  and,  where  the  defendant  had  admitted  that  he  owed  the  money 
due  upon  a  bill  which  was  in  his  own  possession,  Abbott,  C.  J.,  held  that 
such  admission  might  be  given  in  evidence  imder  the  common  counts  with- 
out a  notice  to  produce  the  bilL  Fryer  ▼.  Brown,  Ry.  &  M.  145.  An 
admission  of  the  nandwriting  of  the  defendimt  to  his  acceptance  is  primd 
facie  evidence  of  the  regularity  of  such  acceptance,  and  it  dispenses  with 
production,  unless  there  oe  a  "  saving  of  just  exceptions  ;"  Chaplin  v.  Levy, 
9  Exch.  531 ;  23  L.  J.,  Ex.  117 ;  cited  ante,  p.  71  ;  and  see  Sharpies  v. 
Bickard,  2  H.  &  N.  57  ;  26  L.  J.,  Ex.  302,  where,  in  an  action  by  indorsee 
against  drawer,  the  court  doubted  whether  on  traverses  only  of  presentment 
for  acceptance  and  notices  of  dishonour,  it  was  necessary  to  produce  the 
bill.  And  where  notice  to  produce  must  be  given,  see  ante,  pp.  7,  et 
seq. 

The  bill  or  note  produced  must  appear  to  be  the  same  upon  which  the 
plaintiff  claims  ;  ana  if  any  material  variance  exists,  it  will  be  fatal,  unless 
amended  bv  leave  of  the  judge  at  Nisi  Prius.  Where  a  bill  appears  to  be 
altered  it  lies  upon  the  party  producing  it  to  show  that  the  alteration  was 
made  under  sucn  circumstances  as  not  to  vitiate  the  instrument ;  Henman 
V.  Dickinson^  5  Bing.  183  ;  and  it  cannot  be  left  to  the  jury  on  the  mere  in- 
spection of  the  bill,  without  other  proof,  to  decide  whether  it  was  altered  at 
tne  time  of  making  or  at  a  subsequent  period.  Knight  v.  Clements^  8  Ad. 
&  E.  215.  Where  a  note  payable  in  two  months  was  dated,  by  mistake, 
January,  1854,  instead  of  1855,  but  crossed  by  the  maker  befoi-e  delivery, 
''due  4th  March,  1855,'*  it  was  held  that  thi»  operated  as  a  correction,  and 
that  the  note  was  rightly  described  as  of  1855.  Fitch  v.  Jones,  5  E.  &  B. 
$38  ;  24  L.  J.,  Q.  B.  293.  See  fiurther  as  to  alterations  in  a  bill,  ante,  pp. 
230,  231,  and  Defence,  post,  p.  360,  et  seq. 

Variance  m  parties — Liability  on  the  hiU — Statute.]  A  nominal  partner  who 
is  named  in  the  bill  must  join  m  suing.     Ouidon  v.  Robson,  2  Camp.  302. 

By  sect  23,  "  No  person  is  liable  as  drawer,  indorser,  or  acceptor  of  a  bill 
who  has  not  signed  it  as  such  :  Provided  that 

(1.)  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name,  he  is  liable 
thereon  as  if  he  had  signed  it  in  his  own  name  : 

(2.)  The  signature  of  the  name  of  a  firm  is  equivalent  to  the  signature  by 
the  person  so  signing  of  the  names  of  all  persons  liable  as  partners  in 
that  firm." 

As  to  signature  by  agent,  vide  sect.  91,  a/nte,  p.  318. 

By  sect.  63,  "(1.)  The  drawee  of  a  bill  who  does  not  accept  as  required 
by  this  Act "  {viae  s.  17  ^2),  post,  p.  329)  ''  is  not  liable  on  the  instrument'' 

Sect.  24.  **  Subject  to  me  provisions  of  this  Act,  where  a  signature  on  a  bill 
is  forged  or  plac^  thereon  without  the  authority  of  the  person  whose  signa- 
ture it  purports  to  be,  the  forged  or  unauthorised  signature  is  wholly  in- 
operative, and  no  right  to  retain  the  bill  or  to  give  a  discharge  therefor  or  to 
enforce  payment  thereof  against  any  party  thereto  can  be  acquired  through 
or  under  tnat  signature,  unless  the  pcu*tyacainstwhom  it  is  sought  to  retain 
or  enforce  payment  of  the  bill  is  precluded  from  setting  up  the  forgery  or 
want  of  authority. 

Provided  that  nothing  in  this  section  shall  affect  the  ratification  of  an  un- 
authorised signature  not  amounting  to  a  forgery." 

See  sect  21  (1),  ante,  p.  321,  as  to  the  effect  of  notification  by  the  drawee 
that  bill  is  accepted ;  sect.  54  h),  post,  p.  330,  of  the  effect  of  acceptance ; 
sect.  55  (1)  (&),  post,  p.  342,  oi  drawing ;  sect.  55  (2)  (6)  (c),  post,  p.  357,  of 
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indorsing.  S««  aL^o  f>ect.  60,  jx»f,  p.  371,  and  sect  82,  po$t^  p.  374,  for  the 
special  ]>T-otection  of  bankeis. 

Sect.  23.  "^  A  Bignatare  bj  procozmtion  operates  as  notiee  that  the  aeent  haa 
but  a  limited  authoiity  to  sign,  and  the  principal  is  only  bound  bj  such 
signature  if  the  agent  in  so  signing  was  acting  within  the  actual  limits  of 
his  authority." 

By  sect.  ^  26  (1.)  Where  a  person  signs  a  bill  as  drawer,  indoiser,  or 
acceptor,  and  adds  words  to  his  signature,  indicating  that  he  signs  for  or  on 
behalf  of  a  principal,  or  in  a  lepresentatire  character,  he  is  not  personally 
liable  thereon ;  but  the  mere  addition  to  his  signature  of  words  describing 
him  as  an  agent,  or  as  filling  n  xepresentatiye  character,  does  not  exempt 
him  from  personal  liability.''^ 

*'  (2.)  In  determining  whether  a  signature  on  a  bill  is  that  of  the  principal 
or  that  of  the  ^ent  by  whose  hand  it  is  written,  the  construction  most 
&yourable  to  the  validity  of  the  instrument  shall  be  adopted." 

As  to  amendment  in  case  of  variance  of  parties,  see  ante^  p.  86i  As  to 
signature  on  behalf  of  companies,  vida  poiiy  pp.  376,  377. 

By  sect.  58  (2. )  ^  A  transferor  by  delivery  is  not  liable  on  the  instm- 
ment" 

A  person  Ls  not  liable  as  acceptor  who  accepts  by  procuration  for  the 
drawee,  but  without  his  authority.  S.  C. ;  Eastwood  y.  Bain,  3  H.  &  K. 
738 ;  28  L.  J.,  Ex.  74.  He  is,  however,  liable  for  breach  of  warranty  of 
authority,  vide  Action  on  warranty  of  Avthoriitfj  vosL  And,  if  one  of  seven! 
partners  accept  a  bill  in  his  own  name  on  behalf  of  the  partnershipi  having 
no  authority  to  bind  the  firm,  he  will  be  personally  liable  as  acceptor.  Owen 
y.  Van  Uster,  10  C.  B.  318  ;  20  L.  J.,  C.  P.  61  ;  NichoUs  v.  Diamond^ 
9  Exch.  154  ;  23  L.  J.,  Ex.  1. 

Variance  in  names^  dxl\  Although  variances  are  now  in  most  cases  amend- 
able, it  has  been  thought  as  well  to  retain  the  cases  as  bearing  upon  other 
important  points.  Where  initials  or  some  contraction  are  used  for  a 
Christian  name  are  used  in  the  bill  itself^  the  same  initials  or  con- 
traction may  be  used  in  the  writ  or  statement  of  claim  by  3  &  4  YHSL  4y 
c  42,  8.  12 ;  but,  it  may  become  necessaiy  to  identify  the  parties  so 
designated,  and,  if  the  name  is  snelt  wrongly,  oral  evidence  is  admissible 
to  show  who  was  intended.  WiUis  v.  Barrett,  2  Stark.  29.  Where  a  biU 
is  drawn  with  the  payee's  name  in  blank,  and  in  the  statement  of  claim  it 
IB  stated  that  A.  B.  (a  bond  fide  holder  who  has  inserted  his  own  name)  was 
payee,  it  is  no  variance.  Attwood  v.  Griffin,  By.  &  M.  425.  In  an  action 
against  several  joint  makers  of  a  note,  it  is  no  objection,  on  the  ground  of 
variance,  that  one  of  them,  who  has  let  jud^ent  go  by  default,  has  been 
sued  by  a  wrong  Christian  name  ;  the  identity  of  tne  party  and  service  of 
the  writ  on  him  being  shown.  JXckiruon  v.  Bowes,  16  East,  1 10.  The  name 
of  a  party  to  the  bill  may  be  stated  as  on  tiie  bill,  though  it  be  not  the  real 
name.    Porman  v.  Jacob,  1  Stark.  47. 

Variance  in  Ihej^lace  ofpayment.l  If  a  bill  is  drawn  payable  at  a  particular 
place,  this,  as  agamst  the  drawer,  is  part  of  the  contract,  and  it  is  a  variance 
to  state  it  without  that  qualification  ;  Bayley  on  Bills,  310  ;  but,  as  against 
the  acceptor,  this  is  now,  by  reason  of  sect  19  (post,  p.  3SH^),  no  variance, 
unless  tne  bill  be  accepted  payable  at  a  particular  place,  and  not  '^  otherwise 
or  elsewhere."  So,  where  a  bill  was  directed  to  ''A.  B.,  payable  in  London," 
payment  in  London  was  held  part  of  the  contract.  Modge  v.  FilUs,  3 
Camp.  463.  And,  where  a  note  contains,  in  the  body  of  it,  a  promise  to 
pay  at  a  particular  place,  it  is  a  variance  to  omit  the  place.  Spindler  v. 
UreUeU,  1  Exch.  384  ;  Vanderdonekt  v.  TkeUueson,  8  C.  B.  812  ;  Sanderson  v. 
Bowes,  14  East,  500.    But,  when  the  place  of  payment  is  only  mentioned  in 
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the  memorandum  at  the  foot  of  a  note,  it  ia  no  variance  to  omit  it ;  Price  y. 
Mitchdly  4  Camp.  200 ;  iFUliams  v.  Waring,  10  B.  &  C.  2  ;  and,  this  seems 
to  be  now  settled,  Masters  v.  BarettOj  8  C.  B.  433,  notwithstanding  Tre- 
cothick  Y.  Edwin^  1  Stark.  468,  contra.  And,  the  reason  is  not  because  a 
writing  in  the  comer  may  not  be  part  of  a  contract,  but  because  by  the 
usa^  of  merchants  it  is  a  mere  memorandum,  there  written  for  the  con- 
venience of  parties.  Per  cur,  Warrington  v.  Early,  2  £.  &  B.  766  ;  23  L.  J., 
Q.  B.  47.  But,  where  a  note  was  alleged  to  be  payable  at  a  certain  place, 
and  it  was  only  made  so  payable  by  a  memorandum  at  the  bottom,  Abbott, 
C.  J.,  held  it  no  variance  ;  Hardy  v.  JVoodroofe,  2  Stark,  319 ;  Sprouts  v. 
Legg,  3  Stark.  157  ;  and,  the  reason  seems  to  be  that,  if  navable  generally,  it 
is  payable  at  the  place  named.    BUiks  v.  Beaumont,  4  M.  &  Qr»  7. 

Variance  in  consideration,']  Tlie  words  "  value  received,"  in  a  bill  payable 
to  the  drawei'^s  order,  mean  value  received  by  the  drawee  ;  and  if  he  stated 
to  be  value  received  by  the  drawer,  it  is  a  variance.  Highmore  v.  Prim* 
rose,  5  M.  &  S.  66  ;  Priddy  v.  Henbrey,  1  B.  &  C.  674.  But,  where  the  bill  is 
drawn  payable  to  the  order  of  a  third  person,  "  for  value  received/'  it  is  no 
variance  to  state  that  it  was  for  value  received  "  of  the  drawer."  Grant  v. 
Da  Costa,  3  M.  &  S.  351.  *^  Value  received,"  in  a  note,  imports  value 
received  from  the  payee.     Clayton  v.  Gosling,  5  B.  &  C.  360. 

Variance  tn  the  sum.]  The  money  mentioned  in  the  statement  of  claim  on 
a  bill  means  English  money  ;  if  the  bill  is  really  for  foreign  money  it  is  a 
variance.    Kearney  v.  King,  2  B.  &  A  301 ;  Sprowle  v.  Legge,  1  B.  &  C.  16. 

By  sect.  9  (2)  "  Where  the  sum  payable,"  by  a  bill,  "  is  expressed  in 
words  and  also  in  figures,  and  there  is  a  discrepancy  between  the  two,  the 
sum  denoted  by  the  words  is  the  amount  payable.'' 

Amhigwms  and  irregular  instruments.]  Sect.  3  (1),  ante,  p.  319,  defines  a 
bill  of  exchange,  and  (2^,  enacts  that  an  instrument  not  complying  with  the 
conditions  therein  stated  is  not  a  bill.  See  also  sects.  6  (2)  and  7  (2),  aiUe, 
p.  320. 

By  sect,  o  (2)  "  Where  in  a  bill  drawer  and  drawee  are  the  same  person," 
{tide  sect.  2,  ante,  p.  318)  "  or  where  the  drawee  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract,  the  holder  may  treat  the  instrument, 
at  his  option,  either  as  a  bill  of  exchange  or  as  a  promissory  note." 

By  sect.  7  (3)  "  Where  the  payee  is  a  fictitious  or  non-existing  person  the 
bill  may  be  treated  as  payable  to  bearer." 

The  following  instrument,  "  I  promise  to  pay  to  J.  B.  or  order,"  &c., 
signed ''  J.  B."  with  J.  Q.'s  name  and  address  in  the  comer,  and  J.  G.'s 
name  written  across  it  as  an  acceptance,  and  indorsed  bv  J.  B.,  may  be 
treated  by  the  holder  as  against  J.  B.,  as  a  note  by  him  ;  Edis  v.  Bury,  6  B. 
&  C.  433  ;  and  semble,  at  the  holder's  election  as  a  bill  of  exchange.  Id, 
"  Pay  without  acceptance  to  the  order  of  J.  C.  F.,"  sisned  by  the  manager 
on  behalf  of  a  joint-stock  banking  company  at  one  place  and  addressed  to 
the  company  at  another,  is,  as  against  a  partner  in  the  company,  a  promissory 
note.    ifUter  v.  Thomson,  3  M.  &  Qr.  576. 

The  manager  of  an  incorporated  company  wrote  to  the  cashier  thus  : 
"63  days  after  date  credit  P.,  or  order,  with  the  sum  of  500/,  claimed  |>tfr 
'  Cleopatra,'  in  cash  on  account  of  this  corporation,"  signed  by  the  manager. 
This  was  held  to  be  a  bill  of  exchange.  Ellison  v.  Collingridge,  9  C.  B. 
670  ;  19  L.  J.,  C.  P.  268. 

*  I  promise  to  pay  T.  L.  or  order,"  signed  H.  0. :  the  name  of  the  de- 
fendant was  on  the  left  comer,  and  his  acceptance  across  it.  Held,  that 
T.  L.  might  sue  defendant  on  it  as  a  bill  of  exchange.    Lloyd  v.  Oliver,  18 
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Q.  B.  471 ;  21  L.  J.,  Q.  R  307  ;  and  wm6.,  it  might  have  been  treated  as 
either  a  bill  or  a  note  as  against  H.  O.  U,  An  infitniment  payable 
to  order,  \nth  a  direction  *'  a%  Measrs.  A.  B./'  instead  of  to  Messrs.  A.  B. 
may  also  be  treated  as  a  bill  or  note,  in  an  action  against  the  drawer. 
ShuttletDorth  ▼.  Stepliens,  1  Camp.  407  ;  Allan  v.  Maixon,  4  Camp.  115. 

Without  the  drawer's  signature,  a  bill  though  accepted  is  of  no  force  (see 
sect.  3,  ante,  p.  319),  and  cannot  be  treated  as  a  promissory  note ;  Stoesstger 
V.  S,  E.  By,  Co.,  3  E.  &  B.  649 ;  23  L.  J.,  Q.  B.  293  ;  Goldsmid  v.  Hampton^ 
6  C.  R,  N.  S.  94  ;  27  L.  J.,  C.  P.  286 ;  M'OaU  v.  Taylor,  19  C.  B.,  N.  S. 
301 ;  34  L.  J.,  C.  P.  366. 

So,  a  bill  not  directed  to  any  drawee  is  void  as  a  bill,  and  an  acceptance 
by  some  one,  to  whom  it  is  not  directed,  is  no  acceptance  ;  Peto  v.  Reynolds, 
9  Exch.  410  ;  Davis  v.  Clarke,  6  Q.  B.  16 ;  unless  he  be  an  acceptor  for 
honour  ;  PolhiU  v.  Walter^  3  B.  &  Ad.  122. 

An  acceptance  where  there  is  no  drawee  named  may  make  the  person 
acc^ting  liable  as  on  a  promissory  note  by  himsell  Peto  y.  Reynolds,  supnt. 
In  Fielder  v.  Marshall,  9  C.  B.,  N.  S.  606  ;  30  L.  J.,  C.  P.  158,  S.  M.  was 
sued  on  the  following  instrument : — ^*  Pay  to  Mrs.  K  F.,  or  order,"  {Signed) 
"A.  L  ;  '*  directed  "To  Mrs.  E.  F.,  Nelson  Lodge, Chelsea,"  and  across  was 
written,  '*  Accepted,  S.  M.  ; " — the  whole  document  except  "  A.  L."  was 
written  by  the  defendant,  and  was  given  by  him  to  E.  F.  to  secure  a  debt 
from  A.  L.  to  her ;  and  it  was  held  that  the  address,  "  To  Mrs.  E.  F.," 
might  be  treated  as  a  repetition  of  the  payee's  name,  and  not  as  a  drawee, 
and  the  document  as  a  promissory  note  made  by  S.  M. 

Payee  against  Acceptor, 

The  proofs  in  this  action  entirely  depend  upon  the  pleadings.  If  the 
acceptance  is  intended  to  be  put  in  issue,  it  must  be  traversed  by  the  state- 
ment of  defence.     See  post,  Vefence,  p.  360. 

BiU  when  payable — Statute^  Sects.  10, 11,  ante,  p.  320,  respectively  define 
what  bills  are  payable  on  demand,  and  what  bills  are  payable  at  a  deter- 
minable future  time. 

By  sect.  14.  <'  Where  a  bill  is  not  payable  on  demand "  (vide  sect  10, 

anfe,  p.  320)  **  the  day  on  which  it  falls  dUe  is  determined  as  follows : 

"  (1.)  Three  days,  called  days  of  srace,  are,  in  every  case  where  the  bill 

itself  otherwise  does  not  provide,  added  to  the  time  of  payment  as 

fixed  by  the  bill,  and  the  bill  is  due  and  payable  on  the  last  day  of 

grace :  Provided  that — 

(a.)  When  the  last  day  of  grace  faUs  on  Sunday,  Christmas  Day, 
Qood  Friday,  or  a  day  appointed  by  Royal  proclamation  as  a 
public  fast  or  thanlcsgiving  day,  the  bill  is,  except  in  the  case 
nereinafter  provided  for,  due  and  payable  on  the  preceding  business 
da.j*_^vide  sect.  92,  post,  p.  349) ; 
'*  (M  Wnen  the  last  day  of  grace  is  a  bank  holiday  (other  than 
Cnristmas  Day  or  Good  Friday)  under  the  Bank  Holidays  Act, 
1871,  and  Acts  amending  or  extending  it,  or  when  the  last  day  of 
grace  is  a  Sunday  and  the  second  day  of  crace  is  a  Bank  Holiday, 
the  bill  is  due  and  payable  on  the  suoceediug  business  day  ^  (vide 
sect  92,  post,  p.  349). 
'^(2^  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after  sight,  or 
after  the  happening  of  a  specified  event,  the  time  of  payment  is  deter- 
mined by  excluding  the  day  from  which  the  time  is  to  begin  to  run 
and  by  including  the  day  of  payment" 
'*  (3.)  Where  a  bill  is  payable  at  a  certain  period  after  sight,  the  time  begins 
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to  run  from  the  date  of  the  acceptance  if  the  bill  be  accepted,  and 

from  the  date  of  noting  or  protest  if  the  bill  be  noted  or  protested  for 

non-acceptance,  or  for  non-delivery." 

"  (4.)  The  term  *  month '  in  a  bill  means  calendar  month." 

By  sect.  66  (5)  "  Where  a  bill  payable  after  sight  is  accepted  for  honour, 

its  maturity  ii  ealctdaUd  from  the  date  of  the  twttngfor  nan-ctcceptance,  mid 

not  from  the  date  of  the  acceptance  for  honour. "   The  provision  in  italics  is  new. 

Bill  M^ien.  oavoife.! — It  follows  from  sect.  14  (1)  that  where  a  fast-day  alone 
is  proclaimed,  tne  bills  due  that  day  are  payable  the  day  before,  but  if  the 
proclamation  further  appoint  the  day  to  be  kept  as  a  bank  holiday,  they 
arejpayable  the  day  after  the  fast-day. 

where  a  bill  is  drawn  at  so  many  montlis  after  date,  calendar  months 
are  intended,  sect.  14  (4),  supra;  and  the  day  on  which  it  falls  due  is 
always  regulated  by  the  day  of  the  date,  irrespective  of  the  length  of  the 
months,  and  in  ordinary  cases  will  be  the  day  with  the  same  niuiiber  in  the 
last  month  of  the  currency  ;  thus  a  bill  dmwn  at  two  months  on  the  10th 
of  January,  will  be  due  on  the  10th  of  March.  But,  if  the  date  be  one  of 
the  last  days  of  a  month  having  more  days  than  the  month  in  which  the 
bill  becomes  due,  then  the  bill  will  be  due  on  the  lunt  day  of  that  month  : 
thus,  bills  drawn,  at  one  month,  on  the  28th,  29th,  30th,  or  3l8t  of  January, 
will,  it  would  seem,  in  ordinary  years,  be  all  due  on  the  28th  of  Februanr, 
and  with  the  days  of  grace  payable  on  the  3rd  of  March  ;  Byles  on  Bills, 
11th  ed.,  p.  204 ;  Story  on  Bills,  2nd  ed.  h.  330,  pp.  74-75 ;  Marius,  4th 
fed.  p.  18 ;  and  the  dicta  of  the  judges  in  Freeman  v.  Read,  4  B.  &  S.  174  ; 
32  L.  J.,  M.  C.  226,  and  in  Wehh  v.  Faimxaner,  3  M.  &  W.  473. 

Acceptance, — StaMite,']  By  sect.  2  "  Acceptance  means  an  acceptance  com- 
pleted by  delivery  or  notification,"  as  to  wnich  vide  sect.  21,  ante,  p.  321. 

Sect.  17.  "(1.)  The  acceptance  of  a  bill  is  the  signification  by  the  drawee 
of  his  assent  to  the  order  of  the  drawer." 

*'  (2.)  An  acceptance  is  invalid  unless  it  complies  with  the  following  con- 
ditions, namely  : 

(a.)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee''  (19  & 
20  Vict.  c.  97,  8.  6).    "The  mere  signature  of  the  drawee  without 
additional  words  is  sufficient''  (41  &  42  Vict.  c.  13). 
"  (6.)  It  must  not  express  that  the  drawee  will  peiform  his  promise  by 

any  other  means  than  the  payment  of  mone^f  .'^ 
As  to  acceptance  of  a  bill  drawn  in  a  set,  vide  sect.  71  (4),  post,  p.  330. 
As  to  signature  by  agent,  vide  sect.  91,  ante,  p.  318. 
Sect.  18.  ^'  A  bill  may  be  accepted, 

"  (1.)  before  it  has  been  signed  by  the  drawer,  or  while  otherwise  incom- 
plete " : 
"  (2.)  When  it  is  overdue,  or  after  it  has  been  dishonoured  by  a  previous 

refusal  to  accept,  or  by  non-payment "  ; 
"  (3.)  When  a  bill  payable  aftersight  is  dishonoured  by  non-acceptance, 
and  the  drawee  subsequently  accepts  it,  the  holder,  in  the  absence  of 
any  different  agreement,  is  entitled  to  have  the  bill  accepted  as  of  the 
date  of  first  presentment  to  the  drawee  for  acceptance." 
Sect  19  **  (1.)  An  acceptance  is  either  (a)  general  or  (6)  qualified." 
"  (2.)  A  general  acceptance  assents  witnout  qualification  to  the  order  of  the 
drawer.    A  qualified  acceptance  in  express  terms  varies  the  effect  of  the  bill 
as  drawn. 

In  particular  an  acceptance  is  qualified  which  is — 
(a.)  conditional,  that  is  to  say,  which  makes  pa3rment  by  the  acceptor 
dependent  on  the  fulfilment  of  a  condition  therein  stated  : 
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(6.)  partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of  the  amount 

for  which  the  bill  is  drawn : 
{c)  local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular  speci- 
fied place : 
An  acceptance  to  pay  at  a  particular  place  is  a  general  acceptance,  unless 
it  expressly  states  that  tne  bill  is  to  be  paid  there  only  and  not  else- 
where "  (1  &  2  Geo.  4,  c.  78,  s.  1)  : 
**  (d.)  qualified  as  to  time : 

(e.)  the  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of  all.'* 
By  sect.  20  (1),  anUy  p.  321,  the  acceptor's  contract  is  incomplete  and  re* 
vocable  until' delivery  of  the  bill  has  been  made,  or  notification  of  accept- 
ance given  as  described  in  that  section. 

By  sect.  44  (1),  posty  p.  343,  "the  holder  of  a  bill  may  refuse  to  take  a 
qualified  acceptance."  As  to  the  effect  of  taking  such  an  acceptance,  vide 
sect.  44  (2),  post,  P- 343. 

Sect.  52.  '*  (1.)  When  a  bill  is  accepted  generally  presentment  for  payment 
is  not  necessary  in  order  to  render  the  acceptor  liable.'' 

"  (2.)  When  by  the  terms  of  a  qualified  acceptance  *'  {vide  sect.  19,  supra) 
^'  presentment  for  pa3rment  is  ret^uired,  the  acceptor,  in  the  absence  ot  an 
express  stipulation  to  that  effect,  is  not  discharged  by  the  omission  to  pre- 
sent the  bill  for  payment  on  the  day  that  it  matures.^ 
.  ''  (3.)  In  order  to  render  the  acceptor  of  a  bill  liable  it  is  not  necessary  to 
protest  it,  or  that  notice  of  dishonour  should  be  given  to  him." 
Sect  54.  "  The  acceptor  of  a  bill,  by  accepting  it — 
(1.)  Engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptance  " 
(vide  sect  19,  supra)  : 

''  (2.)  Is  precluded  from  denying  to  a  holder  in  due  course  "  (vide  sect  29, 
ante,  p.  322} : 

^  (a.)  The  existence  of  the  drawer,  the  genuineness  of  his  signatnre,  and 

his  capacity  and  authority  to  draw  the  bill ; 
(6.)  In  tne  case  of  a  bill  payable  to  drawer's  order,  the  then  capacity  of 
the  drawer  to  endorse,  but  not  the  genuineness  or  validity  of  his  in« 
dorsement ; 
(c.)  In  the  case  of  a  bill  payable  to  the  order  of  a  third  person,  the  exis- 
tence of  the  payee  and  his   then  capacity  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement' 
By  sect  71  (4)  Where  a  bill  is  drawn  in  a  set,  "  The  acceptance  may  be 
written  on  any  part,  and  it  must  be  written  on  one  part  only. 

''  If  the  drawee  accepts  more  than  one  part,  and  such  accepted  parts  get 
into  the  hands  of  different  holders  in  due  course"  (vide  sect.  29,  ante,  p.  322), 
'^  he  is  liable  on  every  such  part  as  if  it  were  a  separate  bill." 

Acceptance,  general  or  qtuUified.']  A  conditional  acceptance  will  not  sup- 
port the  allegation  of  a  general  one,  though  the  condition  has  been  per- 
formed. Langston  v.  Carney,  4  Camp.  177  ;  RaUi  v.  Sarell,  D.  &  Ky. 
N.  P.  C.  33 ;  Sv)an  v.  C(kc,  1  Marsh.  176.  But,  where  the  drawee  has 
accepted  on  condition  of  an  extension  of  time  for  payment,  the  indorsee 
may  sue  as  on  a  bill  accepted  payable  at  the  pos^ned  date.  RusseU  v. 
Phillips,  14  Q.  B.  891.  Drawee  of  a  bill,  dateid  8th  September,  at  four 
montns,  accepted  generallv,  adding  the  words  '^due  11th  December." 
Held,  a  memorandum  for  his  own  convenience  perhaps  accidentally  mis- 
dated, and  not  a  qualified  acceptance.  Fanshawe  v.  Peet,  2  H.  &  N.  1  ;  26 
L.  J.  Ex.  314.  *'  Accepted,  payable  on  giving  up  a  bill  of  lading  for  goods, 
&c.,  per  Amazon,"  is  a  conditional  acceptance,  bmding  the  holder  to  give  up 
the  bill  of  lading  on  presentment  for  payment,  but,  not  impodng  on  him  a 
further  condition  to  the  acceptor's  liability,  that  the  biU  of  lading  should  be 
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given  up  on  the  very  day  the  bill  falls  due.  Smith  v.  Vertite,  9  C.  B.,  N.  S. 
214  ;  30  L.  J.,  0.  P.  56.  Whether  an  acceptance  be  general  or  qualified  is 
a  question  of  law  for  the  judge.    Sproat  v.  ifattiiews,  1  T.  R.  182. 

An  acceptance,  expressed  to  be  payable  at  a  banker's  or  other  place,  was 
formerly  held  to  be  a  special  or  qualified,  and  not  a  general,  acceptance. 
Bowe  V.  Youngt  2  B.  &  B.  165.  But  by  sect  19  (2),  ante,  p.  320,  replacing 
Onslow's  Act  (1  &  2  Qeo.  4,  c.  78),  s.  1,  such  acceptance  is  genei-al  unless  it 
expressly  states  that  the  bill  is  to  be  paid  there  onZy,  and  not  dsetohere.  A 
biU  which  is  dratcn  payable  at  a  particular  place  is  within  tliis  section ; 
there  being  no  distinction  between  the  case  where  the  bill  is  so  rendered 
payable  by  the  language  of  the  drawer,  or  of  the  acceptor  ;  and  unless  the 
acceptance  be  special  within  the  statute,  it  is  unnecessary,  aa  against  the 
acceptor,  to  aver  or  prove  any  presentment  SeUbv  v.  Eden,  3  Bing.  611  ; 
FayU  V.  Bird,  6  B.  &  C.  531.  The  use  of  the  word  "  only"  is  not 'essential 
to  qualify  the  acceptance,  if  the  words  "  and  not  elsewhere  "  are  inserted* 
Higgins  v.  Nichols,  7  Dowl.  551.  By  sect.  52  (1),  ante,  p.  330,  when  a  bill 
is  accepted  generally,  presentment  for  payment  is  not  necessary  in  order  to 
render  the  acceptor  bable ;  and  if  the  holder  neglect  to  present,  and  the 
buikers,  at  whose  house  it  is  made  payable  genendly,  fail,  with  money  of 
the  acceptor  in  their  hands,  the  acceptor  is  not  thereby  discharged.  Turner 
V.  Hayden,  4  B.  &  C.  1.  But,  by  sect.  54  (1),  if  the  acceptance  is  local,  the 
plaintiff  must  prove  presentment  at  the  place  named,  in  order  to  charge  the 
acceptor ;  and  this  was  the  rule  at  common  law.  Bowe  y.  Young,  supra.  An 
acceptance  payable  at  the  acceptor's  bankers  is  equivalent  to  an  order  on 
the  Danker  to  pay  the  bill  to  any  holder  who  can  by  law  give  a  valid  dis- 
charge for  it,  and  to  debit  his  customer  with  the  amount.  Bobarts  v.  Tucker, 
16  Q.  B.  560  ;  20  L.  J.,  Q.  B.  270,  Ex.  Ch. 

A  bill  of  exchange  drawn  generally  may  now  be  accepted  in  three  ways  ; 
either  (generally,  or  payable  at  a  particular  banker's,  or  at  a  particular 
banker's  and  not  elsewhere.  If  the  drawee  accepts  generalhr,  he  under- 
takes to  pay  the  bill  at  maturity  when  present^  to  him.  If  he  accepts 
payable  at  a  banker's,  he  undertakes  to  pay  the  bill  at  maturity,  when  pre- 
sented, either  to  himself  or  at  the  ban&er's.  If  he  accepts  payable  at  a 
banker's  and  not  elsewhere,  he  contracts  to  pay  the  bill  at  maturity,  provided 
it  is  presented  at  the  banker^s,  but  not  otherwise.  Halstead  v.  SkelUm,  5 
Q.  B.  93. 

Acceptance,  how  proved.]  The  acceptance,  where  traversed,  is  proved  by 
evidence  of  the  acceptor's  handwriting,  and  the  production  of  the  bill,  with 
such  proof,  is  prima  fade  evidence  or  acceptance  before  action  brought,  as 
the  presumption  is  that  it  was  accepted  within  a  reasonable  time  after  date, 
according  to  the  regular  course  of  business,  and  before  maturity.  Boberts  v. 
BetheU,  12  C.  B.  778  ;  22  L.  J.,  C.  P.  69.  What  is  such  reasonable  time 
depends  on  the  places  of  residence  of  the  parties,  &c.  Per  cur.,  Id.  l£ 
several,  not  partners,  are  acceptors,  the  handwriting  of  all  must  be  proved. 
Oray  v.  Palmers,  1  Esp.  135. 

Acceptance  by  partners."]  By  sect  23  (2),  ante,  p.  325,  *'  the  signature  of  the 
name  of  a  firm  is  equivalent  to  the  signature  by  the  person  so  signing  of  the 
names  of  all  persons  liable  as  partners  in  that  finn."  If  one  of  several 
partners  accepts  a  bill  drawn  on  the  firm,  it  is  sufficient  to  prove  the  part- 
nership, and  nis  handwriting,  in  an  action  against  all ;  Mason  v.  Bumseg,  1 
Camp.  384 ;  and,  where  a  bill  was  directed  to  ''  £.  M.  and  others,  trustees 
of,"  &c,  and  was  '*  accepted  E.  M.,"  it  was  held  that,  on  proving  that  E.  M. 
accepted  by  authority  of  the  other  trustees,  plaintiff  could  recover  on  the 
bill  against  the  others,  as  well  as  against  E.  M.,  though  E.  M.  alone  signed. 
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and  did  not  expressly  sign  on  behalf  of  tlie  rest  Jenkins  v.  Morris,  16  liL 
&  W.  877.  Bul^  the  name  of  the  firm  most  appear  on  the  face  of  the  Instm- 
ment,  and  an  action  cannot  be  maintained  thereon  against  the  firm,  when 
one  partner  signed  his  own  name  only,  although  the  proceeds  were  in  reality 
applied  to  partnership  purposes ;  Siffkin  v.  Jvalkert  2  Camp.  308  ;  Emly  v. 
Lye,  15  East,  7 ;  Nicholson  v.  Ricketts,  2  E.  &  K  497  ;  29  L.  J.,  Q.  B.  55 ;  for 
no  person  whose  name,  or  the  name  of  whose  firm,  does  not  appear  on  the 
bill  can  be  liable  on  it ;  Emlyv.  Lycy  supra  ;  Beckham,  v.  Brake,  9  M.  &  W. 
79,  92,  96  ;  Miles'  Claim,  L.  K.  9  (JL  635,  and  see  sect.  23,  ante,  p.  325.  It 
was,  indeed,  held  in  Mason  v.  Rumsey,  ante,  p.  331,  that  where  a  bill  was 
directed  to  a  firm,  an  acceptance  by  one  partner  in  his  own  name  waa 
sufficient,  but,  this  decision  is  not  in  accordance  with  the  later  deci- 
sions cited  above,  and  the  reason  given  by  Ld.  Ellenborou^h  that  ''it 
would  have  been  enough  if  the  word  '  accepted '  had  been  written  on  the 
bill,"  is  now  removed  by  sect.  17  (2)  (a),  antt,  p.  329.  Where  a  bill  is 
accepted  by  a  partner  in  a  firm  in  a  name  common  to  himself  and  the  firm, 
and  ne  carries  on  no  business  separate  from  the  firm,  there  is  a  presumption 
that  the  bill  is  accepted  for  and  binds  the  firm.  Yorkshire  Banking  Co,  v. 
Beatson,  5  C.  P.  D.  109, 121,  C.  A.  This  presumption  may,  however,  be 
rebutted  b^  evidence  that  the  l)ill  was  accepted  as  that  of  the  partner  for 
his  own  private  purposes,  and  not  as  that  of  the  firm.    S.  C. 

It  is  a  good  defence  that  the  plaintiff  had  notice  that  the  firm  would 
not  be  bound  by  such  an  acceptance ;  GaUvxiy  Ld,,  v.  Maihew,  10  East, 
264 ;  Jones  v.  Corbett,  2  Q.  B.  828 ;  Grout  v.  EntJiovm,  1  Exch.  838 ,  or, 
that  the  bill  was  not  accepted  for  partnership  purposes,  and  that  there  was 
covin  between  the  partner  who  accepted  and  the  plaintiff.  ShirreffY,  WUks, 
1  East,  48.  Although  it  was  formerly  held  that,  in  the  absence  of  fraud 
or  collusion,  a  party  who  had  received  a  bill  given  by  one  or  several  partners 
in  the  name  of  the  firm  for  his  separate  debt,  might  sue  the  partnership  on 
such  bill ;  Stcan  v.  Steele,  7  East,  210  ;  Ridley  v.  Taylor,  13  East,  175 ; 
lAoyd  V.  Ashby,  2  B.  &  Ad.  23  ;  it  is  now  established  that  the  unexplained 
fact  that  a  partnership  security  has  been  received  from  one  of  the  partners 
in  discharge  of  a  separate  dslni  aprainst  himself  is  a  badge  of  fraud,  or  of 
such  palpable  negligence  as  amounts  to  fraud,  which  it  is  incumbent  on  the 
party  who  takes  the  security  to  remove,  by  showing  either  that  the  party 
from  whom  he  received  it  acted  with  the  authority  of  the  rest  of  his  part- 
ners, or  that  he  himself  had  good  reason  to  believe  so.  Leverson  v.  Lane,  13 
C.  B.,  N.  S.  278  ;  32  L.  J.,  C.  P.  10;  Expte.  Darlington  Joint  Stodc  Banking 
Co.,  34  L.  J.,  Bky.  10 ;  Arden  v.  Sharp,  2  Esp.  524 ;  Green  v.  Deakin,  2  Stark, 
347 ;  see  also  Heilbut  v.  Nevill,  L.  R.,  4  C.  P.  354  ;  Ex.  Ch.,  L.  R.,  5  C.  P. 
478,  cited  post.  Part  III.,  sub.  tit.  Actions  by  trustees  of  bankrupts — Fraudvr- 
lent  conveyance;  this  defence  was  formerly  raised  by  a  traverse  of  the 
acceptance.  Hogg  v.  Skeen,  18  C.  B.,  N.  S.  426 ;  34  L.  J.,  C.  P.  153,  ex- 
plaining Musgrave  v.  Drake,  5  Q.  B.  185.  But  under  Rules,  1883,  O.  xix., 
r.  15,  ante,' -p.  283,  it  would  seem  it  ought  to  be  specially  pleaded. 

Where  one  partner  has  subscribed  in  a  style  slightly  aiffering  from  the 
real  name  of  the  firm,  it  is  a  question  for  the  jury  \^%ether  he  had  authority 
from  the  firm  to  do  so  ;  or  whether  he  must  be  taken  to  have  issued  the  bill 
on  his  own  account.  Faith  y/ Richmond,  11  Ad.  &  E.  339.  And,  it  seems 
that  no  partner  has  any  implied  authority  to  bind  in  any  but  the  true  style 
of  the  firm.  Kirk  v.  Blurton,  9  M.  &  W.  284.  Where  a  bill  was  accepted 
by  one  of  two  partners,  "  J.  B.  &  Co.,'*  the  true  style  being  "  J.  B.,"  the  firm 
was  held,  as  matter  of  law,  not  bound.  S.  C.  The  correctness  of  the 
application  of  the  law  in  this  case  has,  however,  been  doubted,  on  the 
ground  that  it  was  a  question  for  thejury  whether  "  J.  B."  and  "  J.  B.  & 
Co.*'  did  not  mean  the  same  thing.    Stepfiens  v.  Reynolds,  5  H.  &  N.  513 ; 
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29  L.  J.,  Ex.  278,  per  Martin,  B.  See  also  Maclat  v.  SiUherland,  3  E.  &  B. 
36  ;  23  L.  J.,  Q.  B.  242,  per  cur.  And,  one  of  two  Dartners  may  perhaps, 
tinder  the  general  authority  conferred  by  the  partnersnip,  bind  the  other  by 
mgn\r\g  the  true  names  of  both,  instead  of  the  fictitious  name  of  the  firm. 
Norton  v.  SeymoWf  3  0.  B.  792,  794,  per  Maule,  J.  As  to  the  liabili^  of 
partner  on  an  acceptance  in  blank  by  nis  co-partner,  see  Hogarth  v.  Latham^ 
3  Q.  B.  D.  643,  C.  A.,  and  cases  there  cited. 

The  implied  power  of  one  partner  to  bind  the  otheis  by  his  acceptance, 
&c.,  of  biUs  does  not  extend  to  partnerships  other  than  for  trading  purposes, 
such  as  solicitors.  Hedley  v.  AUnbridge,  3  Q.  B.  316  ;  see  Forster  y.  mack- 
rei^,  L.  R.,  2  Ex.  163,  cited  p<ut,  p.  371 ;  or,  brokers ;  Yates  y.  Dalton,  28 
L.  J.  Ex.  69.  So,  there  is  no  implied  authority  in  a  director  of  a  joint- 
stock  company,  not  being  a  trading  partnership,  to  accept  bills  on  the  part 
of  the  directors  of  the  company*  Bramah  y.  ttoberts,  3  N.  C.  963.  Nor,  is 
there  any  implied  authority  to  the  directors  of  a  mining  company,  to  bind 
the  shareholders  by  making  notes  or  accepting  bills.  Dickineon  y.  VtUpy,  10 
B.  &  C.  128.  But,  if  it  be  shown  to  be  necessary  from  the  yery  nature  of 
the  compcmy,  or  usual  in  similar  companies,  to  draw  and  accept  bills,  it 
would  be  reasonable  that  the  directors  should  haye  such  powers,  and  the 
law  would  imply  it ;  per  Boeanquet,  J.,  Ibid, 

After  a  partnership  is  proyed,  the  admission  of  one  partner  that  he 
accepted  the  bill  in  the  name  of  the  finn  will  be  proof  of  tne  acceptance  as 
against  all.  Hodenpyl  y.  Vvngerhoed,  per  Abbott,  C.  J.,  MSS. ;  Chitty  on 
Bills,  627,  9th  ed. ;  see  cmte,  p.  68. 

A  railway  company  incorporated  in  the  usual  manner,  cannot  draw,  accept 
or  indorse  bills.  Bateman  y.  Mid  Wales  By,  Co,,  L.  R.,  1  C.  P.  499.  Nor, 
has  a  company  incorporated  imder  the  Companies  Act,  1862,  this  power, 
unless  it  is,  at  any  rate  impliedly,  giyen  by  the  memorandum  and  articles 
of  association.  Peruvian  Ry,  Co,  y.  Thames  d:  Mersey  Marine  Insurance  Co,^ 
L.  R.,  2  Ch.  617.  But,  where  a  company  has  the  power,  and  represent  that 
they  haye  exercised  it^  they  cannot  afterwards  set  up  an  informality  in 
the  execution  of  the  power.  Ex  pte,  Overend,  Gumey  c£;  Co.,  L.  R  4  Ch.  460. 
As  to  the  liability  of  directors,  who  accept  a  bill  for  a  company,  which  can* 
not  accept  bills,  vide  posty  p.  443. 

The  power  of  registered  companies  to  make  or  accept  notes  and  bills 
is  regulated  by  statute.    See  post.  Part  III.,  Actions  by  and  against  companies. 

Acceptance  by  agent.']  By  sect.  26,  ante,  p.  326,  an  agent  will  be  personally 
liable  to  third  persons  by  drawing,  indorsing,  or  accepting  in  his  own  name, 
unless  he  unequivocally  show  on  the  face  ot  the  writing  that  he  signs  only 
in  a  ministerial  capacity.  Thus,  a  bill  was  drawn,  "  Pay  to  J.  S.  or  order 
i£200,  yalue  receiyed,  and  place  same  to  account  of  Y.  B.  Co.,  as  per  advice 
from  C.  M.  to  H.  B."  (the  defendant)  "  cashier  of  the  Y.  B.  Co.,"  and  the 
defendant  wrote,  ^*  Accepted  per  H.  B. ;"  it  was  held  that  defendant  was 
personally  liable,  although  he  accepted  by  direction  of  the  company.  Thomas 
y.  Bishopy  2  Str.  955.  So,  where  an  agent  to  a  country  branch  of  a  London 
bank,  to  whom  the  plaintiff  sent  a  sum  of  money  in  order  to  procure  a  bill 
upon  London,  drew  in  his  own  name  a  bill  for  the  amount  upon  the  firm  in 
London,  he  was  held  liable,  although  the  plaintiff  knew  he  was  agent  only. 
Leadbitter  v.  Farrow,  5  M.  &  S.  345.  See  also  the  cases  cited,  Promissory 
notes,  post,  pp.  376,  377.  Where  a  bill  was  directed  "  to  the  A.  C.  Mining 
Co.,'*  and  was  accepted  in  his  own  name,  "  for  the  A.  C.  Mining  Co.,"  by 
one  of  the  managing  partners  who  had  no  authority  to  sign  for  uie  rest,  it 
was  held  that  on  proof  of  his  being  partner  in  the  adventure  he  was  liable 
on  the  acceptance.  Owen  v.  Van  Uster,  10  C.  B.  318  ;  20  L.  J.,  C.  P,  61. 
So,  where  a  Dili  was  directed  to  "  J.  D,,  purser  of  W.  D.  Mining  Co.,"  being 
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an  unincorporated  company,  and  the  acceptance  was  "  J.  D.,  per  pro,  W.  D. 
Mining  Co.,''  held  that  J.  D.  was  personally  liable,  heing  himself  a  share- 
holder,  and  not  authorised  to  bind  the  rest ;  and  this,  altnough  at  the  time 
of  acceptance  he  notified  to  the  plaintiffs,  the  drawers,  his  intention  not  to 
be  personally  bound.  NichoUs  v.  Diamond,  9  Exch.  154  ;  23  L.  J.,  Ex.  L 
Ana,  where  a  bill  directed  to  a  person  who  was  only  purser  and  not  an 
adventurer,  purported  to  be  in  payment  for  goods  supplied  to  the  company, 
and  the  drawee  accepted  it "  for  the  company,  W.  Cf.  purser,"  he  was  held 
liable ;  for  the  bill  was  not  directed  to  the  company,  and  therefore  could 
not  be  accepted  by,  or  by  procuration  for  them,  and  the  acceptance  "for 
the  company  "  was  not  inconsistent  with  an  intention  on  the  part  of  the 
defendant  to  bind  himself ;  and,  being  at  most  only  ambiguous,  must  be 
taken  to  be  operative  against  him.  Jimre  v.  Charles,  5  E.  &  B.  978  ;  25  L.  J., 
Q.  £.  119.  Semhle,  if  me  acceptance  had  been  *^  per  procuration^**  it  would 
have  been  inoperative.    S.  C. 

If  the  acceptance  is  b v  an  agent,  his  authority  and  handwriting  must  be 
proved.    An  admission  by  defendant  of  his  liability  on  another  bill,  accepted 
Dy  the  same  agent,  is  confirmatory  evidence,  after  other  proof,  of  a  general 
authority.    LUwellyn  v.  Winckworth,  13  M.  &  W.  598.    But  semh,,  it  would 
not  be  evidence  per  se.    S.  C.    As  to  signature  by  procuration,  see  sect^  25, 
ante,  p.  326.    If  an  agent,  as  apparent  principal,  carry  on  a  business  for 
another,  to  which  business  the  drawing  or  accepting  bills  is  incidental,  the 
principal  cannot,  by  secret  instructions  to  his  agent,  divest  the  latter  of  tJke 
power  of  drawing  and  accepting  bills.    Edmunds  v.  Bushell,  L.  R.,  1  Q.  B.  97, 
Proof  that  the  defendant's  wife  conducted  his  business  and  had  applied  ^e 
proceeds  of  the  bill  in  payment  of  debts  incurred  in  the  business,  and 
absence  of  any  proof  by  whom  the  defendant's  name  was  wiitten  as  acceptor, 
is  no  evidence  that  the  defendant  had  sanctioned  the  acceptance.     Goldstone 
v.  Tovev,  6  N.  C.  98.    Proof  of  an  acceptance  by  the  wife,  in  her  own  nam^ 
of  a  bill  drawn  on  her  husband,  and  that  he,  after  looking  at  it,  promisea 
to  pay,  saying  he  knew  all  about  iL  is  evidence  that  he  authorised  this 
moae  of  acceptance,  and  he  is  boimd  by  it    Lindus  y.  Bradwell,  5  C.  B. 
583.    The  manager  of  a  co-partnership,  as  such  a  manager,  has  not  authority 
to  sign  the  name  of  the  firm.    Beveriaae  y.  Beveridge,  L.  R.,  2  H.  L.  Sc.  183. 
See  also  post,  pp.  337,  et  seq.,  sub  tit.,  Indorsement,  how  proved, 

Proof  of  acceptance  by  admission.]  Bv  sect.  21  (1),  ante,  p.  321,  where  an 
acceptance  is  written  on  a  bill  notice  by  the  drawee  to  the  person  entitled 
thereto,  that  he  has  accepted  it,  makes  the  acceptance  complete  and 
irrevocable.  By  sect.  24,  ante,  p.  325,  subject  to  the  provisions  of  the  Act, 
a  forged  or  unauthorised  signature  is  whoUy  inoperative  unless  the  party 
against  whom  it  is  sought  to  enforce  payment  of  the  bill  is  precluded  ^see 
sect.  54  (2),  ante,  p.  330),  from  setting  up  the  forgery  or  want  of  authority. 
But  this  is  not  to  "  affect  the  ratification  of  an  unauthorised  signature  not 
amounting  to  a  forgery."  It  seems,  therefore,  that  a  forged  acceptance 
cannot  be  ratified  except  perhaps  in  a  case  fEdling  within  sect  21  (1).  See 
Brook  y.  Hook,  L.  R.,  6  Ex.  89.  The  defendant  paid  a  bill  of  exchange  (of 
which  the  plaintiff  was  holder)  on  which  his  acceptance  had  been  forged. 
In  an  action  against  him  on  another  bill  similarly  accepted,  the  jury  found 
that  the  signature  was  not  made  by  the  defendant's  authority,  nor  had  he 
adopted  it ;  that  the  defendant  did  not  know  that  the  plaintiff  was  the 
holder  of  the  former  bill,  nor  did  he  lead  the  plaintiff  to  believe  that  the 
acceptance  was  his.  It  was  held  that  the  payment  by  him  of  the  former  bill 
did  not  estop  the  defendant  from  denying  the  authority  to  accept  Morris 
V.  Bethell,  L.  R.,  5  C.  P.  47.  See  also  M*Kenzie  v.  British  Linen  Co.,  6  App. 
Ca.  82,  D.  P. 
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Where  in  an  action  against  the  acceptor  of  a  bill,  his  attorney  gave  a 
notice  to  produce  all  papers  relating  to  the  bill,  describing  it,  and  adding, 
<*  and  which  said  bill  was  accepted  by  the  said  defendant,"  the  notice  was 
held  to  be  ^md  facie  evidence  of  the  acceptance.  Holt  v.  Squire^  Ry.  &  M.  282. 

Proof  of  identity  of  acceptor. "]    Vide  ante,  pp.  118,  127. 

Acceptance  before  drawing. ^  As  to  acceptance  of  a  bill  before  it  is  filled  in, 
see  sect.  20,  ante^  p.  321.  The  Statute  of  Limitations  is  no  defence  to  on 
action  b^  a  holder  in  due  course,  vide  sect  29,  antCj  p.  322 ;  though  t}ie 
drawer  issued  the  bill  improperly  after  a  lapse  of  12  years ;  Montagne 
V.  Perkins,  22  L.  J.,  C.  P.  187.  And,  even  although  a  smaller  sum  is 
expressed  in  figures  on  the  margin  of  the  bill,  yet  if  these  be  altered  and 
the  blank  fiUed  in  to  the  fuU  amount  covered  oy  the  stamp,  the  acceptor 
is  liable  to  that  amount  to  a  holder  in  due  course.  Garrard  v.  Lewie,  10 
<l  B.  D.  30. 

Where  an  acceptance  \xba  been  given  for  valuable  consideration  with  the 
drawer's  name  alone  in  blank,  the  latter  can  be  added  after  the  death  of  the 
acceptor.     Cart^  v.  White,  20  Ch.  D.  226 ;  W.  N.  1883,  p.  210,  C.  A. 

Aud  it  is  immaterial  that  the  names  of  the  drawer  and  indorsee  are  forgeries 
or  fictitious ;  L.  dc.  S.  W.  Bank  v.  Wentirorth,  5  Ex.  D.  96. 

But,  where  A.  merely  writes  a  blank  acceptance,  he  will  not  be  liable 
thereon  even  at  the  suit  of  a  bond  fide  holder  for  value,  unless  A.  issued  the 
acceptance  intending  it  to  be  filled  up  so  as  to  become  a  complete  bilL 
Baxeridale  v.  Bennett,  3  Q.  B.  D.  525,  C.  A. 

It  is  a  material  alteration,  which  avoids  the  bill,  at  any  rate  as  between 
the  immediate  parties,  to  insert  words  before  the  acceptance  making  the  bill 
payable  at  a  particular  place.  Hanbury  v.  Lovett,  18  L.  T.,  N.  S.  366,  E.  T. 
1868,  Ex.  And,  it  seems  that  where  the  holder  of  a  bill,  accepted  in  blank, 
has  taken  it  from  the  drawer  with  knowledge  of  it  having  been  so  accepted, 
he  will  have  no  better  -title  than  the  drawer  had.  HatA  v.  Searles,  2  Sm. 
it  QiS.  147;  aff.  by  L.  JJ.,  24  L.  J.,  Ch.  22.  See  further  as  to  acceptance 
in  blank.    Hogarth  v.  Latham,  3  Q.  B.  D.  643,  C.  A. 

Presentment  for  payment.']  Proof  of  presentment  is  necessary  against  the 
acceptor  on  a  qualified  acceptance,  but  not  on  a  general  acceptance,  see  ante, 
p.  330,  even  where  the  bill  is  payable  on  demand.  RumJxiU  v.  BaU,  10  Mo<i. 
38 ;  Norton  v.  Ellam,  2  M.  &  W.  461.  If  the  bill  or  note  be  payable  after 
sight,  it  must  be  presented  in  order  to  charge  the  acceptor  or  maker.  Dixon 
V.  Nuttall,  1  C.  M.  &  R.  307,  and  see  sect.  54  (1),  ante,  p.  330.  But,  by 
sect.  52  (2),  ante,  p.  330,  the  acceptor  is  not  in  general  discharged  by  non- 
presentation  of  the  bill  to  him  on  the  day  it  matures.  As  to  when  a  bill 
falls  due,  vide  ante,  p.  328.  By  sect  10  (1)  (a),  a  bill  payable  at  sight  i.^ 
payable  on  demand. 

Evidence  under  money  cZatnu.]  In  an  action  by  payee  against  acceptor, 
if  the  plaintiff  be  also  the  drawer,  the  bill  will  be  evidence  of  money  had 
and  received  ;  Thompson  v.  Morgan,  3  Camp.  101 ;  or,  on  an  account  stated ; 
per  Abbott,  C.  J.,  JRhodes  v.  Gent,  5  B.  &  A.  245  ;  but,  not  where  the  payees 
or  holders  are  third  persons.  Semb.,  Early  v.  Bowmxin,,  1  B.  &  Ad.  889.  An 
acknowledgment  of  his  acceptance  by  the  aefendant  to  the  holder  is  evidence 
of  an  account  stated  between  them  ;  per  Bailey,  J.,  Leaper  v.  Talton,  16  East, 
423 ;  Highrtwre  v.  Primrose,  5  M.  &  S.  65. 

Acceptance,  effect  of,  in  cuxrediting  tlie  drawing.]  Sect.  54  (2),  ante,  p.  330, 
defines  the  effect  of  an  acceptance  in  admitting  the  drawing.  For  this 
purpose  it  matterfi  not  that  the  bill  was  accepted  in  blank ;  L.d  8.  W,  Bank 
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Y.  Wentworthf  5  Ex.  D.  96.  So  an  acceptor  for  the  honour  of  the  drawer  is 
estopped  from  disputing  the  drawer's  signature.  Phillips  y,  Im  Thum^  1& 
C.  B.,  N.  S.  694 ;  L,  R.,  1  C,  P.  463. 

Indorsee  against  Acceptor, 

In  this  action  the'])laintiff  may  be  put  to  prove  the  indorsements  allied, 
besides  the  factB  required  to  be  proved  in  an  action  hj  the  payee. 

Indorsement — Statute.']  By  sect  2,  "  Indorsement  means  an  indorsement 
completed  by  delivery/*  vide,  sect.  21,  ante,  p.  321. 

Sect.  8.  "  (1.)  Wlien  a  bill  contains  words  prohibiting  transfer,  or  indicating^ 
an  intention  that  it  should  not  be  transferable,  it  is  vaUd  as  between  the 
parties  thereto,  but  is  not  negotiable." 

*^  (2.)  A  negotiable  bill  may  be  payable  either  to  order  or  to  bearer." 

'^  (3.)  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so  pavable,  or 
on  which  the  only  or  last  indorsement  is  an  indorsement  in  Hank,'' 

^  (4.)  A  bill  is  pavable  to  order  which  is  expressed  to  be  so  payable,  or 
which  is  expressed  to  be  payable  to  a  particular  person,  and  does  not  contain' 
words  prohibiting  transfer,  or  indicating  an  intention  ihat  it  should  not  be 
transferahleJ* 

''  (5.)  Where  a  bill,  either  originallv  or  by  indorsement,  is  expressed  to  be 
payable  to  the  order  of  a  specifiea  person,  and  not  to  him  or  his  order,  it 
IS  nevertheless  payable  to  him  or  his  order  at  his  option.** 

The  rules  laid  down  by  the  words  in  italics  are  new.  As  to  restraining 
negotiability  of  bill,  vide  sects.  34  (4^  and  36  (1),  post,  p.  337. 

§ect.  31.  '^  (1.)  A  bill  is  negotiated  when  it  is  transferred  irom  one  person 
to  another  in  such  a  manner  as  to  constitute  the  transferee  the  holder  "  {vide 
sect.  2,  ante.  p.  318)  •*  of  the  bilL" 

'<(2.)  A  bill  payable  to  bearer**  (vide  sect  2,  ante,  p.  318)  ''is  n^;o- 
tiated  by  delivery  **  (vide  sect.  21,  ante,  p.  321). 

"  (3.)  A  bill  payable'to  order*'  (vide  sect  S(4),supra)  "is  negotiated  by  thein- 
dorsement  of  the  holder  completed  by  delivery"  (vide  sect.  2 1 ,  ante,  p.  321 ). 

''  (4.)  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for  value 
vnthout  indorsing  it,  the  transfer  gives  the  transferee  such  titie  as  the 
transferor  had  in  the  bill,  and  the  transferee  in  addition  acquires  the 
right  to  have  the  indorsement  of  the  transferor.** 

*'  (5.)  Where  any  person  is  under  obligation  to  indorse  a  bill  in  a  repre- 
sentative capacity,  he  may  indorse  the  bill  in  such  terms  as  to  negative 
personal  liability.*'     See  sect  16,  post,  p.  342  ;  and  sect.  26,  ante,  p.  326. 

Sect.  32.  "  An  indorsement,  in  order  to  operate  as  a  negotiation,  must 
comply  with  the  following  conditions,  namely  : — 

"(1.)  It  must  be  written  on  the  bill  itself  and  be  signed  by  the  indorser. 
Tne  simple  signature  *'  (vide,  sect  91,  ante,  p.  318), "  of  the  indorser  on 
the  bill,  without  additional  words,  is  sufficient. 

An  indorsement  written  on  an  allonge,  or  on  a '  copy '  of  a  bill  issued  or 
negotiated  in  a  country  where  '  copies '  are  recognised,  is  deemed  to  be 
wntten  on  the  bill  itself." 

"  (2.)  It  must  be  an  indorsement  of  the  entire  bill.  A  partial  indorsement, 
that  is  to  say,  an  indorsement  which  purports  to  transfer  to  the  indorsee 
a  part  only  of  the  amount  payable,  or  which  purports  to  transfer  the 
bill  to  two  or  more  indorsees  severally,  does  not  operate  as  a  negotiation 
of  the  bill.** 

"  (3.)  Where  a  bill  is  payable,  to  the  order  of  two  or  more  payees,  or 
indorsees,  who  are  not  partners  all  must  indorse,  unless  the  one  indorsing 
has  authority  to  indorse  for  the  others."  In  the  case  of  dividend 
warrants  the  rule  is  otherwise,  vide  sect  97  (3),  (d),  ante^  p.  319. 
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**  (4.)  Where,  in  a  bill  payable  to  order,  the  payee  or  indorsee  is  wrongly 
designated,  or  his  name  is  mis-spelt,  he  may  indorse  the  bill  as  therein 
described,  adding,  if  he  think  fit,  his  proper  signature." 
**  (5.)  Where  there  are  two  or  more  indorsements  on  a  bill,  each  indorse- 
ment is  deemed  to  have  been  made  in  the  order  in  which  it  appears 
on  the  bill,  until  the  contrary  is  proved." 
^*  (6.)  An  indorsement  may  be  made  in  blank  or  speciaL"    Fu2e  sect  34, 
infra,      "It  may  also  contain  terms  making  it  restrictive."      Vide 
sect  35,  infra. 
Sect.  34.  "  (1.)  An  indorsement  in  blank  specifies  no  indorsee,  and  a  bill 
so  indorsed  becomes  payable  to  bearer/' 
^  (2.)  A  special  inaorsement  specifies  the  person  to  whom,  or  to  whose 

Older  the  bill  is  to  be  payable." 
'^  (3.)  The  provisions  of  this  Act  relating  to  apa^^ee  apply  with  the  necessary 
modifications  to  an  indorsee  under  a  special  indorsemenf  Vidt  sect.  7, 
("'t^^'  320,  and  sect.  8,  anU^  p.  336. 
"(4.)  when  a  bill  has  been  indorsed  in  blank,  any  holder  may  convert  the 
blank  indorsement  into  a  special  indorsement  by  writiog  above  the 
indorser's  signature  a  direction  to  pay  the  bill  to  or  to  tne  order  of 
himself  or  some  other  person."     V%de  sect.  8  ^3^,  ante,  }).  336. 
Sect  35.  ^  (1.)  An  indorsement  is  restrictive  wnich  prohibits  the  farther 
negotiation  of  the  bill  or  which  expresses  that  it  is  a  mere  authority  to  deal 
with  the  bill  as  thereby  directed  and  not  a  transfer  of  the  ownership  thereof, 
as,  for  example,  if  a  bill  be  indorsed '  Pay  D.  only,*  or  *  Pay  D.  for  the 
account  of  X.,'  or  *  Pay  D.  or  order  for  collection.' 

'*  (2.)  A  restrictive  indorsement  gives  the  indorsee  the  right  to  receive 
payment  of  the  bill  and  to  sue  auy  party  thereto  that  his  indorser 
could  have  sued,  but  gives  him  no  power  to  transfer  his  rights  as 
indorsee  unless  it  expressly  authorise  Imn  to  do  so." 
**  (3.)  Where  a  restrictive  indorsement  authorises  farther  transfer,  all 
subsequent  indorsees  take  the  bill  with  the  same  rights  and  subject  to 
the  same  liabilities  as  the  first  indorsee  under  the  restrictive  indorse- 
ment." 
Sect  36.  "  (l.)  Where  a  bill  is  negotiable  in  its  origin  it  continues  to  be 
negotiable  imtil  it  has  been  (a)  restrictivel^  indorsed,"  vide  sect  35,  swpra^ 
"  or  (6)  discharged  by  payment  or  otherwise."     Vidt  sect  59,  fost^  p.  367, 
sect.  60,  post,  p.  371,  and  sects.  61,  62,  63,  fost,  p.  369. 

Sect  37,  antey  p.  322,  relates  to  the  negotiation  of  a  bill  to  a  party  liable 
thereon. 

Sect.  38,  anJUy  p.  322,  defines  the  rights  and  powers  of  the  holder  of 
a  bill. 


ment 

the  ^ 

by  sect  21,  an^,  p.  321.  As  against  the  acceptor  it  is  not  necessary  that  the  in- 
dorser should  intend  to  guarantee  the  indorsee,  if  the  acceptor  make  default. 
See  Denton  v.  Peters,  L.  R.,  5  Q.  B.  475,  477,  and  Smith  v.  Johnson,  post, 
p.  341.  The  delivery  need  not  be  personal.  Thus,  if  a  general  agent  for 
the  indorsee,  being  indebted  to  him,  mdorse  and  deposit  a  bill  among  other 
securities  of  the  indorsee  in  his  custody,  it  is  sufficient  Lysaght  v.  nryant, 
9  C.  B.  46  ;  19  L.  J.,  C.  P.  160.  So,  where  A.  indorsed  a  bill  in  blank  and 
delivered  it  to  the  plaintifi^,  the  manager  of  a  bank,  for  value  received  from 
the  bank,  and  the  plaintifi^,  by  direction  of  the  directors  of  the  bank,  sued 
the  acceptor  upon  it ;  it  was  held  that  those  facts  proved  an  indorsement  to 
the  plaintifir,  inasmuch  as  an  indorsement  in  blank  enables  the  indorsee  to 
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hand  it  over  and  give  title  to  any  one  to  sue.  Law  v.  Pamell,  7  C.  B., 
N.  S.  282 ;  29  L.  J.,  C.  P.  17  ;  Aricona  v.  Marks,  7  H.  &  N.  686  ;  31  L.  J., 
Ex.  163.  But,  there  must  be  a  delivery  with  intent  to  transfer  the  property, 
and,  if  the  indorsed  bill  be  delivered  to  an  agent  for  a  special  purpose  only, 
and  he  parts  with  it  improperly,  this  will  not  be  an  indorsement  except  in 
the  hands  of  a  bond  Jld/holder  for  value ;  Marston  v.  AUen,  8  M.  &  W.  503 ; 
Barber  v.  Richards^  6  Exch.  63  ;  and  therefore,  where  the  bill  was  deliv^ed 
by  such  agent  to  plaintiff  when  overdue  without  consideration,  it  waa  held 
no  indorsement    Lloyd  v.  Howard,  15  Q.  B.  995  ;  20  L.  J.,  Q.  JB.  1. 

An  indorsement  made  in  Fiance  of  a  bill  drawn,  accepted  and  made  pay- 
able in  England,  is  good,  if  made  according  to  English  law.  Lebd  v.  TucJaer, 
L.  R.,  3  Q.  B.  77.  JBut,  the  indorsement  of  a  French  promissory  note  must 
be  made  according  to  French  law  to  enable  the  indorsee  to  sue  in  England ; 
Trimbey  v.  Vignier,  IN.  C.  151  ;  so,  in  the  case  of  a  French  bill,  even 
though  accepted  in  England.  Bradlaugh  v.  De  Bin,  L.  R,  3  C.  P.  538. 
This  seems  to  have  been  assumed  by  me  Ex.  Ch.  on  appeal  in  this  case, 
though  they  reversed  the  judgment  on  the  ground  that  the  C.  P.  had  pro- 
ceeded on  an  erroneous  view  of  the  law  of  fiance  ;  and  the  court  intimated 
that  the  jud^ent  in  Trtmhey  v.  Vignier,  supra,  was  wrong,  on  the  same 
ground.     L.  R,  5  C.  P.  473. 

By  sect  54  (2),  ante,  p.  330,  the  acceptor  is  precluded  from  denying  to  a 
holder  in  due  course  the  capacity  of  the  payee  to  indorse,  but  not  the  genu- 
ineness or  validity  of  his  indorsement  Thus,  where  a  bill  is  drawn  by  a 
partner  in  the  name  of  his  firm,  his  authority  to  indorse  is  not  adnoitted  oy 
acceptance.  Garland  v.  Jacomb,  L.  R,  8  Ex.  216,  Ex.  Ch.  So,  where  a  faiU 
payable  to  the  drawer's  own  order  was  drawn  and  indorsed  by  procuratian 
by  the  same  person,  it  was  held  that  the  acceptance  only  admitted  the 
drawing  by  procuration  and  not  the  indorsing.  Bohinson  v.  Ya/rrow,  7 
Taimt  455.  jBut,  where  the  drawing  and  indorsement  axe  both  forgeries, 
and  the  acceptor,  with  knowledge  of  this,  negotiates  the  bills,  he  cannot 
dispute  the  regularity  of  the  indorsement  Beeman  v.  Duck,  11  M.  &  W. 
251.  It  seems  that  under  the  C.  L.  P.  Act,  1854,  s.  27,  anJU,  p.  132,  an  in- 
dorsement might  be  proved  by  comparing  it  with  the  drawers  signature, 
which  the  acceptor  is  estopped  from  denying ;  and  that  as  an  authority  to 
draw  bills  is  some  evidence  of  an  authority  to  indorse  also,  see  FrescoU  v. 
Flinn,  post,  p.  339,  the  indorsement  might  be  proved  by  comparison  with 
the  drawer's  signature,  even  when  both  signatures  are  per  procuration. 

By  sect.  7  (3),  amte,  p.  327,  where  the  payee  is  a  fictitious  or  non-exiBting 
person,  the  bOl  may  be  treated  as  payable  to  bearer. 

Where  there  was  no  proof  of  the  handwriting  of  one  of  the  indorsers,  but 
it  appeared  that  the  indorsement  was  upon  the  bill  when  the  defendant 
accepted  it,  and  that  he  promised  to  pay  it,  Ryder,  G.  J.,  left  the  case  to  the 
jury,  who  found  for  the  plaintiff,  and  the  court  refused  a  new  trial.  Hankey 
v.  Wilson,  Sayer,  223.  So,  an  offer  made  by  the  acceptor  to  pay  a  bill  with 
certain  names  on  it,  is  a  sufficient  admission  of  the  plaintiff's  title,  so  as  to 
supersede  the  necessity  of  proof  of  each  person's  handwriting.  Bosangvui  v. 
Aivderson,  6  Esp.  43.  But,  where  the  bul  was  shown  to  the  defendant  with 
the  name  of  the  payee  indorsed  upon  it,  and  the  defendant  merely  objected 
to  the  want  of  consideration,  it  was  ruled  that  that  did  not  supersede  the 
necessity  of  proving  the  indorser's  handwriting.  Dunain  v.  Scott,  1  Camp. 
101.  An  admission  of  his  handwriting  by  the  indorser,  though  evidence 
against  himself,  is  not  evidence  of  indorsement  in  an  action  against  the  ac- 
ceptor.   Hemings  v.  Bobinson,  Barnes,  436. 

Indorsement  by  aaent']    When  the  indorsement  is  by  an  agent,  it  is  neces- 
sary to  show  that  the  person  by  whom  the  indorsement  was  written  had  the 
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authority  of  the  person  whoee  name  is  written.  In  such  a  case  an  authority 
to  draw  does  not  of  itself  import  an  authority  to  indorse  bills  ;  but  it  is  a 
fact  which  ought  to  go  to  the  juiy  as  evidence.  The  cleric  of  the  payees  of  a 
bill  having  been  accustomed  to  draw  cheques  for  them,  and  in  one  instance 
authorised  to  indorse  a  bill,  and  two  other  bills  indorsed  h^  him  having 
been  discounted  at  the  payee's  bankers,  and  the  proceeds  received  by  them, 
— ^these  facts  were  held  evidence  that  the  clerk  nad  a  general  authority  to 
indorse.  Prescott  v.  Flinn,  9  Bing.  19.  A  power  to  A.  to  indorse  and  nego- 
tiate bills  remitted  to  G.,  will  not  authorise  the  indorsement  of  a  bill 
remitted  to  G.  for  a  special  nurpose,  and  which  G.  could  not  have  applied 
to  his  own  use  without  fraua  ;  and  though  the  indorsement  by  G.  himself 
would  have  transferred  a  good  title  to  a  I^ndfde  holder,  the  indorsement  by 
A.  in  Q.*s  name  does  not.  Feam  v.  Filica,  7  M.  &  Gr.  513.  Where  a  bin 
|xiyable  to  the  drawer's  order  is  handed  by  him  to  another,  for  a  good  con- 
flideration,  with  the  intention  of  transferring  the  property  to  him,  but  the 
drawer  omits  to  indorse  it,  the  transferee  has  no  authority  to  indorse  by 
procuration  in  the  drawer's  name.  Harrop  v.  Fishery  10  C.  B.,  N.  S.  196  ; 
30  L.  J.,  C.  P.  283.  A  farm  bailiff,  accustomed  to  pay  and  receive  all 
moneys  for  his  employer,  has  no  implied  authority  to  draw  or  indorse  bills 
in  the  name  of  nis  principal.  Davidson  v.  8t(MrUey,  2  M.  &  Gr.  7S1. 
Though  a  wife,  who  carries  on  business  for  her  husband,  may  be  presumed 
to  have  authority  to  indorse  in  lus  name,  yet  an  indorsement  in  her  own 
name  by  a  feme  covert  of  a  bill  payable  to  her  order,  formerly  conveyed  no 
interest  if  without  her  husband's  consent ;  Barlow  v.  Biskopy  1  East,  432  ; 
aiiter,  if  the  indorsement  be  made  with  the  husband's  consent  Prestwick  v. 
Maruudl,  7  Bin^.  565.  But  under  the  Married  Women's  Property  Act, 
1882,  45  &  46  Vict.  c.  75,  s.  1,  a  married  woman  can  indorse  a  bill  of  ex- 
change payable  to  her.  If  the  maker  promise  to  pay  a  note,  with  the 
indorsement  of  a  mairied  woman  upon  it,  it  may  be  presumed  as  against 
him  that  she  had  authority  firom  her  huslmnd  to  indorse  it  in  her  own 
name ;  Cotes  v.  Davis,  1  Gamp.  485  ;  recognised  in  Prestwick  v.  Marshall, 
supra;  Prince  v.  Brunatte,  1  N.  C. 435 ;  anaLindus  v.  Bradwell,  5  C.  B.  583  ; 
but,  it  is  to  be  observed  that,  as  she  was  the  payee,  the  defendant,  as  maker, 
was  estopped,  without  any  promise,  from  disputing  her  capacity  to  indorse  ; 
fiee  sect  54  ^2)  (c),  ante,  p.  330.  Where  the  wife,  vmo  managed  all  the  money 
part  of  the  ousiness,  haa  power  to  indorse  in  the  husband's  name,  it  may  be 
left  to  the  jury  to  say  whether  the  power  authorised  an  indorsement  by  her 
daughter,  m  her  presence,  and  by  her  direction.  Lord  v.  HaU,  8  C.  B.  627. 
A  power  to  A  to  draw  or  indorse  in  B.'s  name,  may  be  exercised  by  a  clerk 
of  A.  by  his  direction.  Ex  parte  Sutton,  2  Cox,  84,' cited  per  cur.  in  the  last 
case.  By  sect  32  (3),  ante,  p.  336,  '^  where  a  bill  is  payable  to  the  oixler  of 
two  or  more  payees  or  indorsees  who  are  not  partners,  all  must  indorse,  unless 
the  one  indorsing  has  authority  to  indorse  Tor  the  others."  A  partner  has 
no  implied  authority  to  indorse  a  bill  in  the  name  of  the  partnership  as  secu- 
rity for  his  private  debt ;  and  the  acceptor  is  not  estopped  by  his  accept- 
ance from  showing  this  want  of  authority.  Garland  v.  jocomb,  L.  R,  8  Ex. 
216,  Ex.  Ch.  On  the  dissolution  of  a  partnership,  a  power,  given  to  one 
of  the  partners  to  receive  and  pay  debts,  does  not  authorise  him  to  indorse 
a  bill  in  the  name  of  the  partnership  ;  and,  the  partnership  being  dissolved, 
he  haa  no  general  authority  to  do  so.  Kilgourv.  Finlyson,  1  H.  BL  155, 
But,  a  retiring  partner  may  orally  give  his  late  partners  authority  to  indorse 
existing  securities ;  and  a  statement  by  the  ex-partner,  that  he  has  left 
the  assets  and  securities  in  the  hands  of  the  contmuing  paitners  and  that 
he  has  no  objection  to  their  using  the  partnership  name,  is  evidence  from 
which  a  jury  may  infer  an  authority  to  indorse.  Smith  v.  Winter,  4  M.  & 
W.  454. 

z  2 
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Identity  of  the  indorser.]     Vide  antCj  pp.  118,  127. 

Date  of  indorsemenW]  By  sect  36  (4),  **  except  where  an  indorsement  bears 
date  after  the  maturi^  ot  the  bill,  eveiy  negotiation  is  wimA  facie  deemed 
to  have  been  effected  before  tiie  bill  was  overdue."  A  bill  is  presumed  to 
be  issued  when  dated.  Anderson  v.  WetUmy  6  N.  C.  296.  But  the  date  of 
an  indorsement  cannot  be  inferred  from  the  date  of  the  drawing  ;  and  if  it 
be  material,  plaintiff  should  be  raepared  to  prove  it,  either  directly  or  by 
inference  from  circimistances.  Kose  v.  Boweroft,  4  Camp.  245.  See,  how* 
ever,  Anderson  v.  Weston,  6  N,  0.  296,  post,  p.  358. 

Proof  of  mesne  indorseme7Us,'\  All  the  indorsements  that  have  been  stated, 
though  imnecesaarily,  must  (if  traversed)  be  proved  as  against  acceptor. 
TVaynam  v.  Bend,  1  Gamp.  175.  But,  an  offer  by  the  acceptor  to  the  holder 
to  give  another  bill  was  held  by  Ld.  Ellenborough  an  admission  of  the 
holder's  title,  and  of  the  defendant's  liability,  and  so  dispensed  with  proof 
of  the  mesne  indorsements.  Bosanquet  v.  Anderson,  6  Esp.  43.  By  sect.  8 
^4),  arUe,  p.  336,  where  a  bUl  of  excnange  is  not  drawn  payable  to  bearer, 
it  now  only  becomes  so  when  the  last,  or  only  indorsement  is  in  blank ; 
hence  it  is  not,  as  it  formerly  was,  sufficient  to  prove  an  indorsement  in 
blank,  if  there  is  a  subsequent  special  indorsement.  See  Smith  v.  Clafhe^ 
Peake,  225;  Walker  v.  Macdonald,  2  Exch.  527.  In  an  action  by  the 
indorsee  of  a  bill  against  the  acceptor,  the  first  count  stated  all  the  inaorse- 
ments ;  the  second  coimt  an  indorsement  by  the  payee  to  the  plaintiff ; 
Abbot^  C.  J.,  said  that  all  the  indorsements  must  be  proved  or  struck  out, 
though  not  stated  in  the  declaration  ;  and  this  need  not  be  done  before  the 
trial.  Cocks  v.  Borrodale,  Chitty  on  Bills,  9th  ed.  642.  Indorsements  may 
be  struck  out  even  after  the  bill  has  been  read  in  evidence  and  objected  to 
on  the  ground  of  the  omission  to  state  them  in  the  declaration.  Mayer  y. 
Jadis,  1  M.  &  Bob.  247.  By  strikinc^  out  intermediate  indorsements,  the 
plaintiff  loses  the  security  of  those  inaorsers. 

Title  of  the  plaintiff  as  indorsee.]  Sects.  21,  29  &  30,  ante,  pp.  321,  322, 
define  the  conditions  necessary  to  entitle  the  plaintiff  to  sue  as  indorsee. 
When  a  bill  is  indorsed  in  blank,  possession  is  BumcientprMnd  facie  title ;  and 
several  plaintiffs,  suing  as  indorsees,  need  not  prove  that  they  are  in  part- 
nership, or,  that  the  bill  was  indorsed  to  them  jointly,  drd  v.  Portal,  3 
Camp.  239  ;  Rordasnz  v.  Leach,  1  Stark.  446  ;  Attiooodv,  Battenbury,  6  B. 
Moore,  579.  But,  where  it  is  speciallj  indorsed  to  a  firm,  the  partnership 
must  be  proved  to  consist  of  the  plamtiffs.  3  Camp.  240,  n.  Where  the 
plaintiffis  sue  in  a  particular  capacity,  as  trustees  of  a  bankrupt,  and  allege 
an  indorsement  to  them  as  such  trustees,  they  must  prove  that  the  bills  were 
indorsed  to  them  in  that  capacity.  Bemasconi  v.  Argyle,  Dk  of  3  C.  &  P. 
29.  On  a  traverse  of  the  indorsement  to  the  plaintiff,  the  defendant  may 
show  that  the  right  to  sue  on  it  as  indorsee  is  in  other  persons,  and  not  in 
the  plaintiff,  though  the  indorsement  is  in  blank.  Machell  v.  Kinnear,  I 
Stark.  499.  In  that  case  the  plaintiffs  were  trustees  of  the  estate  of  H.,  an 
insolvent ;  two  of  them  were  partners  in  the  firm  of  L.  &  Co.,  but  one  was 
a  stranger ;  the  defendant  sent  the  bill  indorsed  by  him  in  blank  to  L.  & 
Co.,  on  account  of  H.'s  estate  :  on  objection  being  taken,  Ld.  Ellenborough 
held  that,  on  these  circumstances  being  shown,  it  was  necessary  for  tne 

Ehdntifi's  to  show  that  L.  &  Co.  had  transferred  the  bill  to  the  phuntiffs,  or 
ad  authorised  them  to  sue.  The  defendant  might  also  show  that,  though 
indorsed  in  blank,  it  was  never  delivered  to  the  plaintiff  as  indorsee,  but  omy 
as  agent  for  another  ;  Adams  y.  Jones,  12  Ad.  &  E.  455  ;  or,  had  been  de- 
livered to  the  plaintiff  on  a  condition  which  had  not  been  complied  with. 
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BeU  y.  Ingeatre,  Ld.,  12  Q.  B.  317.  So,  on  a  traverse  of  a  previouB  indorse- 
ment by  A.  to  B.,  it  might  have  been  shown  that  A.  had  aelivered  it  to  B. 
as  agent  only,  and  B.  had  indorsed  it  in  fraud  of  the  true  owner,  with  the 
plaintiff's  privity.  Marston  v.  AUen,  8  M.  &  W.  494.  Again,  where  the 
payee  indorsed  specially  to  M.,  and  handed  it  to  him  to  get  discounted,  and 
he  endorsed  it  to  plaintiff  without  value  when  overdue,  it  was  held  on  a 
traverse  of  the  indorsement  from  the  payee  to  M.,  that  the  defendant  was 
entitled  to  the  verdict.  LUyyd  v.  Howard,  15  Q.  B.  995  ;  20  L.  J.,  Q.  B.  1. 
But,  in  many  of  the  above  cases  the  defence  must  now  be  pleaded  specially. 
See  Rules,  1883,  O.  xix.  r.  15,  ante,  p.  283.  And,  where  tne  plaintiff  was  a 
bond  fide  holder  for  value,  on  a  traverse  of  the  indorsement  by  A.,  the  payee, 
to  a  previous  indorser,  B.,  the  defendant  could  not  show  tliat  A.  dehverea 
the  bill  for  a  particular  nurpose,  and  B.  fraudulently  negotiated  it.  Hayes 
V.  Caulfieldf  5  Q.  B.  81.  So,  where  E.  indorsed  a  bill  in  blank,  and  delivered 
it  to  B.  to  get  discoimted,  and  he  deposited  it  with  T.  for  value  received  by 
himself,  it  was  held  that  this  proved  an  indorsement  from  E.  to  T. :  Barber 
V.  Richards,  6  Exch.  63;  20  L.  J.,  Ex.  135 ;  for,  if  the  holder  puts  his  name 
on  the  back  of  a  bill,  and  delivers  it  to  his  agent  for  a  particular  purpose, 
and  he  delivers  it  to  a  third  person  for  value,  that  is  an  indorsement  from 
the  holder  to  such  third  person  :  oer  Parke,  B.,  Ihid.  Nor,  is  it  any  answer, 
on  a  denial  of  the  indorsement,  tnat  it  was  indorsed  to  the  plaintiff  hj  the 
directors  of  a  company  (intermediate  indorsees),  who  had  no  authority  to 
indorse  ;  for,  it  is  enough  if  the  indorsement  gives  a  title  to  the  bill,  though 
the  company  may  not  oe  bound  by  such  indorsement  Bmith  v.  Johnson, 
3  H.  &  fT.  222  ;  27  L.  J.,  Ex.  363.  See  also  DmUm  v.  Peters,  L.  R.,  5  Q.  B. 
477.  479.  An  indorsement  in  blank  by  the  maker  of  a  note,  and  a  delivery 
by  nis  executor  to  the  plaintiff,  is  no  indorsement  to  the  plaintiff  so  as  to  give 
him  a  title  to  sue.    Bromage  v.  Lloyd,  1  Exch.  32. 

Evidence  under  money  daiTne,']  Although  an  acceptance  has  been  said  to 
be  evidence  of  money  had  and  received  by  the  acceptor  to  the  use  of  the 
holder  (Bayley  on  Bills,  6th  ed.,  363^,  yet,  on  principle,  it  can  be  available 
upon  the  money  claims  only  where  tnere  is  privitv ;  as.  where  the  parties  on 
the  record  are  immediate  parties  on  the  bill,  or,  there  nas  been  a  promise  to 

Eay,  an  account  actually  stated,  or,  acknowledgment  of  liability ;  and,  the 
iter  authorities  are  to  that  effect.     Waynam  v.  Bend,  1  Camp.  175  ;  Eak$ 
Y,  Dicker,  M.  &  M.  324 ;  and  the  cases  cited,  ante,  p.  335. 
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'  When  a  bill,  though  not  payable  to  the  drawer^s  own  order,  has  been  dis- 
honoured by  the  acceptor^  and  taken  up  by  the  drawer,  he  may  sue  the 
acceptor ;  Simtnonds  v.  Parminter,  1  Wils.  185  ;  and  in  such  action  may  be 
obliged  by  proper  defences  to  prove,  1.  The  acceptance,  as  to  proof  of  which 
see  ante,  pp.  328,  et  seq. ;  2.  The  presentment  to  the  defendsiit,  as  to  proof 
of  which  see  post,  pp.  342,  et  seq.,  and  his  refusal  to  pay,  which  may  be  done 
by  calling  the  person  who  presented  the  bill,  or  by  proving  a  promise  by  the 
defendant  1  ^  •  ^    ••  --^  i.    i.  .  ^       i.        j 

The  return 

the  latter 

general  receipt  on  the  back  of  it  from  the  then  holder ;  for  the  receipt  orinkt 

facie  imports  that  the  bill  was  paid  by  the  acceptor.    Scholey  v.  Jvalshy, 

Peake,  25.  But,  the  legitimacy  of  this  last  presumption  is  doubtful ;  per  ewr 

in  Phillips  v.  Warren,  14  M.  &  W.  379. 
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In  an  action  hy  the  payee  or  indorsee  against  the  drawer,  the  plaintiff 
may  have  to  prove,  1.  The  drawing  of  the  bill ;  2.  Presentment  to  the 
drawee  for  acceptance  or  to  acceptor  for  payment ;  3.  His  default ;  4.  Due 
notice  to  the  defendant  of  the  de&ult  or  dishonour ;  and  5,  in  the  case  of  an 
indorsee,  the  indorsements,  as  to  proof  of  which  see  ante,  pp.  336,  et  eeq. 

Drawing — Siatute.']  By  Sect  55,  "  (1.)  The  drawer  of  a  bill  by  drawing 
it — (a.)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid 
according  to  its  tenor,  and  that  if  it  be  dishonoured  he  will  compensate  the 
holder  or  any  indoiser  who  is  compelled  to  pay  it,  provided  uiat  tiie  re- 
quisite proceedings  on  dishonour  be  auly  taken ;' 

Sect  16.  ''The  drawer  of  a  bill,  and  any  indorser,  may  insert  therein  an 
express  stipulation — 
(1.)  Negativing  or  limiting  his  own  liability  to  the  holder": 
"  (2.)  Waiving  as  regards  himself  some  or  all  of  the  holder's  duties." 
By  sect  72  (1),  ante,  p.  323,  when  a  bill  is  payable  abroad,  the  obligations 
of  the  acceptor,  and  therefore  of  the  drawer  and  indorsers,  are  r^ulated  by 
lex  loci  of  performance  of  contract. 

Fro(^  of  the  drawingA    The  drawing  of  the  bill,  when  traversed,  must  be 

Erovea  by  evidence  of  me  drawees  handwriting ;  or,  if  drawn  by  tJie  agent, 
y  proving  the  authority  of  the  agent  and  his  himdwriting.  A  iann  bailiff, 
intrusted  to  pay  and  receive  money,  has  not  any  implied  authority  to  bind 
his  principal  by  drawing  bills ;  DoMdson  v.  Stanley,  2  M.  &  Qr.  721 ;  and 
see  Turther  as  to  authority  of  agent,  anU,  pp.  333,  338.  If  drawn  in  the 
name  of  a  partnership,  the  partnership  must  oe  proved,  and  the  handwriting 
of  the  partner  who  drew  the  bOl.  See  further.  Proof  of  acceptance  cfpartnere, 
ante,  p.  331.  As  to  proof  of  partnership,  see  poet,  Action  for  goods  sold/ 
delivery  to  partner. 

Presentment  to  drawee  for  acceptance — SteUtUe.]  Sect  39.  ''(1.)  Where  a 
bill  is  payable  after  sight,  presentment  for  acceptance  is  necessary  in  order 
to  fix  tne  maturity  of  the  instrument" 

"  (2.)  Where  a  Dill  expressly  stipulates  that  it  shall  be  presented  for  ac- 
ceptance, or  where  a  bUl  is  drawn  2)ay&ble  elsewhere  than  at  the  residence 
or  place  of  business  of  the  drawee  it  must  be  presented  for  acceptance  before 
It  can  be  presented  for  parent" 

'*  (3.)  In  no  other  case  is  presentment  for  acceptance  neceasaiy  in  order  to 
reader  liable  any  part)r  to  the  biU." 

'*  (4.)  Where  the  holder  of  a  bill,  drawn  payable  elsewhere  than  at  the  place 
of  busmess  or  residence  of  the  drawee,  naa  not  time,  with  the  exercise  of 
reasonable  diligence,  to  present  the  bill  for  acceptance  before  presenting  it 
for  payment  on  the  day  that  it  £iUfi  du&  the  delay  caused  by  presenting  the 
bill  for  acceptance  before  presenting  it  K}r  pajrment  is  excuisea,  and  does  not 
dischazge  the  drawer  and  indorsers/' 

Sect  40.  *'  (1.)  Subject  to  the  provisions  of  this  Act^''  vide  sect.  41  (2), 
post,  p.  343,  ^  when  a  bill  payable  after  sight  is  negotiated,  the  holder  must 
either  present  it  for  acceptance  or  negotiate  it  witmn  a  reasonable  time." 

'^  ^2.)  If  he  do  not  do  so,  the  drawer  and  all  indorsers  prior  to  ^t  holder 
are  oischarged." 

''  (3.)  In  determining  what  is  a  reasonable  time  within  the  meaning  of  this 
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sectioiiy  regard  shall  be  had  to  the  nature  of  the  bill,  the  usage  of  trade  with 
respect  to  similar  bills,  and  the  fisu^ts  of  the  particular  case." 

Sect.  41.  ''(1.)  A  bill  is  duly  presented  for  acceptance  which  is  presented 
in  accordance  with  the  following  rules : 

(a.)  The  presentment  must  be  made  by  or  on  behalf  of  the  holder  to  the 
drawee  or  to  some  person  authorised,  to  accept  or  refuse  acceptance  on 
his  behalf  at  a  reasonable  hour  on  a  business  day  and  before  the  bill  is 
overdue  : 

(6.)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who  are  not 
partners,  presentment  must  be  made  tor  them  all,  tmless  one  has 
authority  to  accept  for  all,  then  presentment  may  be  made  to  him 
only  : 

(<r.)  Where  the  drawee  is  dead  presentment  may  be  made  to  his  personal 
representative : 

(d.)  Where  the  drawee  is  bankrupt"  {mde  sect.  2,  anie,  p.  318),  **  present- 
ment may  be  made  to  him  or  to  his  trustee  : 

(«.)  Where  authorised  by  agreement  or  usage,  a  presentment  through  tbo 
post  office  is  sufficient." 

'*  (2.)  Presentment  in  accordance  with  these  rules  is  excused^  and  a  bill 
may  be  treated  as  dishonoured  by  non-acceptance — 

(a.)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious  person  or  a 

rirson  not  having  capacity  to  contract  bv  bill  : 
Where,  after  the  exercise  of  reasonable  diligence,  such  presentment 
cannot  be  effected : 

{c)  Where  although  the  presentment  has  been  irregular,  acceptance  has 
been  refused  on  some  other  ground." 

''  (3.)  The  fact  that  the  holder  has  reason  to  believe  that  the  bill,  on  pre- 
sentment, will  be  dishonoured  does  not  excuse  presentment." 

Sect.  42.  "  (1.)  When  a  bill  is  duly  presentea  for  acceptance  and  is  not 
accepted  within  the  customary  time,  the  person  presenting  it  must  treat  it 
as  dishonoured  by  non-acceptance  '*  {vide  sect.  48,  'poH,  p.  346).  **  If  he  do 
not,  the  holder  shall  lose  his  right  of  recoiurse  against  the  drawer  and  in- 
dorsers."  As  to  protesting  a  bill  not  returned  by  the  drawee,  vide  sect.  51  (8), 
post^  p.  352. 

Sect.  43.  "  (1.)  A  bill  is  dishonoured  by  non-acceptance — 

(a.)  when  it  is  duly  presented  for  acceptance,  and  such  an  acceptance  as 
IS  prescribed  by  this  Act "  {vide  sect.  17  (2),  arUe,  p.  329)  "  is  refused  or 
cannot  be  obtained ;  or 

(&.)  when  presentment  for  acceptance  is  excused  and  the  bill  is  not 
accented." 

''  (2.)  Subject  to  the  provisions  of  this  Act  when  a  bill  is  dishonoured  by 
non-acceptance,  an  immediate  right  of  recourse  against  the  drawer  and 
indorsers  accrues  to  the  holder^  and  no  presentment  for  payment  ifl 
necessary." 

Sect.  44.  ''  (1.)  The  holder  of  a  bill  may  refuse  to  take  a  qualified  accept- 
ance" {vide  sect.  19  (2),  ante^  p.  329),  '^and  if  he  does  not  obtain  an  imquali- 
fied  acceptance  may  treat  the  bill  as  dishonoured  by  non-acceptance." 

'*  (2.)  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or  an  indorser 
has  not  expressly  or  impliedly  authorised  the  holder  to  take  a  qualified 
acceptance,  or  does  not  suDsequently  assent  thereto,  such  drawer  or  mdorser 
is  discharged  from  his  liability  on  the  bill." 

The  provisions  of  this  sub-section  do  not  apply  to  a  partial  acceptance," 
(vide  sect.  19  (2)  (6),  ante,  p.  330),  "  whereoi  due  notice  has  been  given. 
Where  a  foreign  bill  has  been  accepted  as  to  part,  it  must  be  protested  as  to 
the  balance. 

"  (3.)  When  the  drawer  or  indorser  of  a  bill  receives  notice  of  a  qualified 
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acceptance,  and  does  not  within  a  reasonable  time  express  liis  dissent  to  the 
holder  he  shall  be  deemed  to  have  assented  thereto.'' 

Presentment  to  drawee  for  acceptance.']  'Vyjiere  a  bill,  presentment  of  which 
for  acceptance  is  not  required  by  sect.  39,  ante^  p.  342,  has  been  presented 
and  acceptance  refused,  due  notice  of  such  refusal  must  be  given ;  Blesard  v. 
Hirst,  5  Burr.  2670  ;  GoodaU  v.  Dolley,  1  T.  R.  712  ;  and  all  parties  entitled 
to  notice  are  dischai^ged  by  want  of  it ;  S.  CC. ;  and  are  not  liable  on  a  sub- 
sequent refusal  of  the  drawee  to  pay ;  Roscow  v.  Hardy,  12  East,  434  ;  and 
see  sect.  42,  ante,  p.  343.  But  by  sect.  48  (1),  post,  p.  346,  the  drawer  is  not 
discharged  by  want  of  notice  of  non-acceptance,  as  against  a  subsequent 
holder  in  due  course.  It  may  be  observed  that  what  is  said  by  the  drawee 
on  the  bill  being  presented  is  evidence  for  the  plaintiff  of  want  of  assets, 
but  not  what  pas^  between  the  drawee  and  the  holder  afterwards.  Prideaux 
y.  Collier,  2  Stark.  67.  The  bill  must  be  left  with  the  drawee  for  24  hours, 
unless  during  that  time  he  either  accept  or  refuse  to  do  so.  Bayley  on 
Bills,  6th  ed.,  194  ;  Van  Dieman*s  Land,  Bank  of,  v.  Victoria,  Bank  of,  L.  R, 
3  P.  C.  543.  The  drawee  may  revoke  and  cancel  his  acceptance  before  he 
parts  with  the  bilL     Cox  v.  Troy,  5  B.  &  A.  474. 

It  is  not  sufficient  to  show  that  the  bill  was  presented  to  some  person  on 
the  drawee's  premises  without  connecting  him  with  the  drawee.  Cheek  v. 
Roper,  5  Esp.  176. 

Where  the  payee  delayed  for  eight  months  to  present  a  bill  drawn  in 
Calcutta  to  the  drawee  at  Hong  Kong,  payable  60  days  after  sight,  the 
drawer  was  held  discharged ;  Mullick  v.  Badakissen,  9  Moo.  P.  C.  46 ; 
although  no  actual  loss  or  damage  had  been  caused  by  the  delay,  and  the 
parties  to  it  continued  solvent ;  S.  C.  The  holder  may,  however,  put 
the  bill  into  circulation  without  presenting  it.  Muilman  v.  UEguino,  2 
H.  Bl.  566.  And,  the  question  in  such  cases  is,  whether,  looking  at  the 
situation  and  interests  or  each  holder  and  drawer,  there  has  been  any  im- 
reasonable  delay  on  the  part  of  the  former  in  forwarding  the  bill  for  accept- 
ance or  putting  it  into  circulation.  Mellish  v.  Bawdon,  9  Bing.  416.  In 
that  case  a  demy  of  nearly  5  months  on  a  foreign  bill  was  allowed,  the 
exchange  having  fallen  against  the  plaintiff  immediately  after  the  purchase 
by  him  of  the  oilL  See  also  Chartered  Mercantile  Bank  of  India,  dx,  v. 
Dickson,  L.  K,  3  P.  C.  574.  With  regard  to  bills  payable  after  sight,  drawn 
by  bankers  in  the  country  on  their  correspondents  in  London  :  "  It  does 
not  seem  imreasonable,"  says  Ld.  Tenterden,  '*  to  treat  bills  of  this  nature 
as  not  requiring  inmiediate  presentment,  but  as  being  retainable  by  the 
holders  for  the  purpose  of  usmg  them,  within  a  moderate  time  (for  inde- 
finite delay  of  course  cannot  be  allowed),  as  part  of  the  circulating  medium 
of  the  country."    Sfivie  v.  Robins,  M.  &  M.  136. 

Presentment  for  payment. — Statute.]  Sect.  45.  "  Subject  to  the  provisions 
of  this  Act  a  bill  must  be  duly  presented  for  payment  If  it  be  not  so  pre- 
sented the  drawer  and  indorsers  shall  be  discharged. 

A  bill  is  duly  presented  for  payment  which  is  presented  in  accordance 
with  the  following  rules  : — 
(I.)  Where  the  bill  is  not  payable  on  demand,  presentment  must  be  made 

on  the  day  it  falls  due,"  (mde  sect.  14,  ante,  p.  328). 
"  (2.)  Where  the  bill  is  payable  on  demand,  then,  subject  to  the  provi- 
sions of  this  Act,  presentment  must  be  made  within  a  reasonable  time 
after  its  issue  in  oxxler  to  render  the  drawer  liable,  and  within  a  reason- 
able time  after  its  endorsement,  in  order  to  render  the  indorser 
liable." 
As  to  when  a  bill  is  payable  on  demand,  see  sect.  10,  ante,  p.  320. 
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'^  In  determining  what  is  a  reasonable  time,  regard  shall  be  had  to  the 
natnre  of  the  bill,  the  usage  of  trade  with  regard  to  similar  bills,  and 
the  fa/ctR  of  the  particular  case." 
"  (3.)  Presentment  must  be  made  by  the  holder  or  by  some  person  autho- 
rised to  receive  payment  on  hie  behalf  at  a  reasonable  hour  on  a  busi- 
ness day,  at  the  proper  place  as  hereinafter  defined,  either  to  the 
person  aesignated  by  tne  bill  as  payer,  or  to  some  person  authorised  to 
pay  or  refuse  payment  on  his  behalf  if  with  the  exercise  of  reasonable 
diligence  such  person  can  there  be  found." 
"  (4.)  A  bill  is  presented  at  the  proper  place  : — 
(a.)  Where  a  place  of  payment  is  specified  in  the  bill  and  the  bill  is 

there  presented. 
(&.)  Where  no  place  of  payment  is  specified,  but  the  address  of  the 
drawee  or  acceptor  is  ^ven  in  the  bill,  and  the  bill  is  there  presented, 
(c.)  Where  no  place  ot  payment  is  specified  and  no  addi^  given, 
and  the  bill  is  presented  at  the  drawee's  or  acceptor's  place  of  busi- 
ness if  known,  and  if  not,  at  his  ordinary  residence  if  known. 

In  any  other  case  if  presented  to  the  <&awee  or  acceptor  wherever 
le  can  be  found,  or  if  presented  at  his  last  known  place  of  business 
or  residence.*' 
"  (5.)  Where  a  bill  is  presented  at  the  proper  place,  and  after  the  exercise 
of  reasonable  diligence  no  person  authorised  to  pay  or  refuse  payment 
can  be  found  there,  no  further  presentment  to  the  drawee  or  acceptor  is 
required." 
**  (6.)  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more  persons  who 
are  not  partners,  and  no  place  of  payment  is  specified,  presentment 
must  be  made  to  them  aH 
"  (7.)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no  olace  of  pay- 
ment is  specified,  presentment  must  be  made  to  a  personal  representa- 
tive, if  such  there  be,  and  with  the  exercise  of  reasonable  diligence  he 
can  be  found." 
"  (8.)  Where  authorised  by  agreement  or  usage  a  presentment  through  the 

post  office  is  sufficient." 
Sect.  52.  "  (4)    Where  the  holder  of  a  bill  presents  it  for  payment,  he 
shall  exhibit  the  bill  to  the  person  from  whom  he  demands  payment,  and 
when  a  bill  is  paid  the  holder  shall  forthwith  deliver  it  up  to  the  party 
paying  it* 

By  sect  72  (3),  ante,  p.  323,  presentment  of  a  bill  payable  abroad  must 
be  according  to  the  law  oi  the  foreign  country. 

Presentment  for  paymenf]  Presentment  must  be  proved,  although  the 
acceptor  has  become  bankrupt  or  insolvent  Rnssel  v.  Langstafe,  2  Doug. 
514 ;  EsdaUe  v.  Sowerby^  11  JBast,  114.  And,  where  he  is  deaof,  it  must  be 
made  to  a  personal  representative,  sect  45  (7)  supra  ;  or,  if  there  be  none, 
at  the  house  of  the  deceased.  Molloy,  b.  2,  c.  10,  s.  34  ;  Ghitty  on  Bills, 
flth  ed.,  339.  See  Smith  v.  N.  8.  Wales,  Bank  of,  L.  B.,  4  P.  C.  194,  206, 
207.  But,  if  the  bill  be  accepted  payable  at  a  particular  place,  a  pre- 
sentment at  that  place,  though  the  acceptor  is  dead,  is  enough  to  charge 
the  drawer.  PhUpott  v.  Bryant,  3  C.  &  P.  244,  and  see  sect.  45  (4,  7),  supra. 
Where  a  bill  is  accepted  by  an  agent,  the  drawee  being  abroad,  presentment 
to  the  agent  must  be  proved.    Philips  v.  Astling,  2  Taunt  206. 

A  bill,  payable  at  a  banker's,  must  be  presented  within  banking  hours  ; 
Parker  v.  Uordon,  7  East,  385  ;  Elford  v.  Teed,  1  M.  &  S.  28 ;  but,  if  presented 
after,  and  a  servant  at  the  banking-house  returns  for  answer  *'  no  orders,"  it 
is  sufficient ;  Gamett  v.  Woodcock,  6  M.  &  S.  44  ;  Henry  v.  Lee,  2  Chitty,  124. 
Presentment  at  8  p.m.  at  the  private  residence  of  a  merchant  is  good.  Bar- 
clay  V.  Bailey,  2  Camp.  527.     So,  at  the  place  where  the  bill  is  made  pay- 
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able  (not  being  the  banker's)  between  7  and  8  p.m.,  though  no  one  be  there. 
TFilkina  v.  Jadis,  2  B.  &  Ad.  188.  Presentment  to  a  banker's  clerk  at  the 
clearing-house  is  a  presentment  at  the  banker's.  Reynolds  v.  Chettle,  2  Camp. 
596  ;  Harris  v.  Packer,  3  Tyr.  370,  n. 

.;  Where  the  bill  is  directed  to  a  drawee  by  a  certain  address  and  accepted 
generally,  it  is  enough  to  present  it  to  an  inmate  of  the  house  at  such 
address,  though  the  drawee  has  in  the  meantime  removed.  Buxton  ▼.  JoneSy 
1  M.  &  Gr.  83. 

Presentment — proof  of .]  Apart  payment  {Vaughan  v.  Fuller,  2  Stra.  1246) 
or  a  promise  to  pay  after  the  oill  is  due,  is  primd  facte  evidence,  as  an  admis- 
sion, that  the  bill  was  duly  presented.  Lundie  v.  Robertson,  7  East  231 ; 
Oroxon  v.  Warthen,  5  M.  &  W.  5. 

Presentment  delayed  or  excused, — Staivie.']  By  sect  46  (1.),  "Delay  in 
making  presentment  for  payment  is  excused  when  the  delay  is  caused  by 
circumstances  beyond  the  control  of  the  holder  "  {vide  sect.  2,  ante,  p.  318), 
**  and  not  imputable  to  his  default,  misconduct,  or  neglisence.  When  the 
cause  of  delay  ceases  to  operate  presentment  must  be  made  with  reasonable 
diligence." 

**  (2.)  Presentment  for  payment  is  dispensed  with, — 
(a.)  Where,  after  the  exercise  of  reasonable  diligence,  presentment,  as- 
required  by  this  Act,  cannot  be  effected. 
The  nict  that  the  holder  has  reason  to  believe  that  the  bill  will,  on  present- 
ment, be  dishonoured,  does  not  dispense  with  the  necessity  for  present- 
ment. 
6.)  Where  the  drawee  is  a  fictitious  person. 

cS  As  regards  the  drawer  where  the  drawee  or  acceptor  is  not  bound,  a» 
between  himself  and  the  drawer,  to  accept  or  pay  the  bill,  and  the 
drawer  has  no  reason  to  believe  that  the  bill  woula  be  paid  if  presented. 
(d.)  As  regards  an  indorser,  where  the  bill  was  accepted  or  made  for  the 
accommodation  of  that  indoiser,  and  he  has  no  reason  to  expect  that 
the  bill  would  be  paid  if  presented. 
(«.)  By  waiver  of  presentment,  express  or  implied." 

Dishcnour  by  non-payment, — Statute.]  Sect.  47.  ''(!•)  A  biU  is  dis- 
honoured by  non-payment  (a)  when  it  is  duly  presented  for  payment  and 
payment  is  refused  or  cannot  be  obtained,  or  (6)  when  presentment  is 
excused  and  the  bill  is  overdue  and  unpaid." 

**  (2.)  Subject  to  the  pro^asions  of  this  Act,  when  a  bill  is  dishonoured  by 
non-payment,  an  immediate  right  of  recourse  against  the  drawer  and 
indorsers  accrues  to  the  holder." 

Vide  sects.  65  to  68,  post,  pp.  355,  356,  as  to  acceptance  and  payment  for 
honour. 

Notice  of  dishonour  and  effect  of  non^notice, — Statute."]  Sect  48.  "  Subject 
to  the  provisions  of  this  Act "  (vide  sect  50,  post,  pp.  348,  353),  "  when  a 
bill  has  been  dishonoured  bv  non-acceptance  or  by  non-paymen^  notice  of 
dishonour  must  be  given  to  the  drawer  and  each  indorser,  and  any  drawer 
or  indorser  to  whom  such  notice  is  not  given  is  discharged ;  Provided  that-^ 

(1.)  Where  a  bill  is  dishonoured  by  non-acceptance,  and  notice  of  dis- 
honour is  not  given,  the  rights  of  a  holder  in  due  course,**  {vide  sect  29,  ante, 
p.  322), "  subsequent  to  the  omission,  shall  not  be  prejudiced  by  the  omission." 

"  (2.)  Where  a  bill  is  dishonoured  by  non-acceptance  and  due  notice  of 
dishonour  is  given,  it  shall  not  be  necessair  to  j^ve  notice  of  a  subsequent 
dishonour  by  non-payment  unless  the  bill  sniJl  m  the  meantime  have  oeexk 
accepted." 
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Notice  of  dishonour — when  sufficient — StatuteJ]  Sect.  49.  "  Notice  of  dis- 
honour in  order  to  be  valid  and  effectual  must  oe  given  in  accordance  with, 
the  following  rules : — 

^  (5.)  The  notice  may  be  given  in  writing  or  by  personal  communication, 
and  may  be  given  in  any  terms  which  sufficiently  identify  the  bill,  and 
intimate  that  the  bill  has  been  dishonoured  by  non-acceptance  or  non- 
payment" 

"  (6.)  The  return  of  a  dishonoured  bill  to  the  drawer  or  an  indoraer  Ib,  in 
point  of  form,  deemed  a  sufficient  notice  of  dishonour." 

'^  (7.)  A  written  notice  need  not  be  signed,  and  an  insufficient  written 
notice  may  be  supplemented  and  vuidated  by  verbal  communication. 
A  misdescription  of  the  bill  shall  not  vitiate  the  notice  unless  the 
party  to  whom  the  notice  is  given  is  in  fact  misled  thereby.'' 

Notice  of  dishonour — when  sufficient]  Proof  of  huywledge  of  dishonour  is 
not  equivalent  to  proof  of  notice.  See  Burgh  v.  Legge^  5  M.  &  W.  418 ;  and 
Solarte  v.  Palmer,  7  Bing.  530 ;  1  N.  C.  194,  D.  P. 

Repeated  calls  at  the  drawer's  house  without  effect  are  not  evidence  of 
notice,  but  may  excuse  notice  altogether,  and  should  be  pleaded  in  excuse. 
Allen  V.  Edmundson,  2  Exch.  719. 

If  the  presentment  and  notice  of  dishonour,  as  proved,  are  sufficient,  the 
allegations  in  the  statement  of  claim  will  be  amended  by  the  judge  at  the 
trial  to  meet  the  facts  proved ;  as,  where  the  presentment  for  payment 
was  stated  to  have  been  to  the  acceptor,  and  notice  of  dishonour  to  the 
defendant,  the  judse  may  amend,  by  stating — the  death  of  the  acceptor,  that 
the  defendant  was  nis  executor,  and  a  presentment  to  the  defendant  for  pay- 
ment ;  Gaunt  v.  Thompson,  7  C.  B.  400  ;  or,  the  claim  may  be  amended  by 
alleging  a  waiver  of  notice  ;  KUlhy  v.  Rochiissen,  18  C.  B.,  N.  S.  357  ;  Cor- 
dery  v.  ColvUle,  14  C.  B.,  N.  S.  374 ;  32  L.  J.,  C.  P.  210.  cited  post,  p.  353. 

By  whom  notice  should  he  given,  ^Statute,]  By  sect  49,  '^(1 . )  The  notice  must 
be  siven  by  or  on  behalf  of  the  holder"  (see  sect  2,  ante,  p.  318),  "or  by  or  on  be- 
half of  an  indorser  who,  at  the  time  of  giving  it,  is  himself  liable  on  the  bilL" 

"  (2.)  Notice  of  dishonour  may  be  given  by  an  agent  either  in  his  own 
name,  or  in  the  name  of  anv  party  entitied  to  give  notice,  whether  that 
por^  be  his  principal  or  not 

"  (3,)  Where  the  notice  is  given  by  or  on  behalf  of  the  holder,  it  enures  for 
the  oenefit  of  all  subsequent  holders  and  all  prior  indorsers  who  have  a 
right  of  recourse  against  the  party  to  whom  it  is  given." 

"  (4.)  Where  notice  is  given  by  or  on  behalf  of  an  indorser  entitied  to  give 
notice  as  herein-before  provided,  it  enures  for  the  benefit  of  the  holder  and 
all  indorsers  subsequent  to  the  party  to  whom  notice  is  given." 
''(13.)  Where  a  bill  when  dishonoured  is  in  the  hands  of  an  agent,  he  may 
either  himself  ^ve  notice  to  the  parties  liable  on  the  bill,  or  he  may  give 
notice  to  his  pnncipaL" 

By  whom  notice  shotUd  he  ^en.]  A  bill  was  drawn  by  A.,  indorsed  by  him 
to  B.,  and  by  him  to  plaintiff,  in  whose  hands  it  was  dishonoured ;  plaintiff's 
attorney  gave  notice  of  dishonour  to  A.  in  due  time,  either  for  plaintiff  or  B., 
but  by  mistake  stated  he  applied  for  payment  on  behalf  of  B.  (from  whom 
he  had  no  authority),  and  it  was  held  uiat  the  notice  was  sufficient  notwith- 
standing the  misrepresentation.  Harrison  v.  Buscoe,  15  M.  &  W.  231.  And, 
after  a  Dili  has  in  fact  been  dishonoured,  an  unequivocal  notice  that  it  has 
becsi  dishonoured  is  good,  if  given  by  a  party  to  the  bill,  thoudb  he  had  at 
the  time  no  certain  luiowledge  of  the  fiact  Jennings  v.  Eoberts,  4  £).  &  B.  615 ; 
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24  L.  J..  Q.  B.  102.    A  notice  by  the  holder's  solicitor,  not  stating  on  whose 
behaK  the  notice  is  given,  is  sufficient.   Woodthorpe  v.  Latoea,  2  M.  &  W.  109. 

To  whom  notice  skotdd  he  given. — Statute,]  By  sect.  49, "  (8.)  Where  notice 
of  dishonour  is  required  to  be  given  to  any  person,  it  may  be  given  either 
to  the  party  himself,  or  to  his  agent  in  that  behalf.'' 

"  (9.)  Where  the  drawer  or  indorser  is  dead,  and  the  party  giving  notice 
knows  it,  the  notice  must  be  given  to  a  personal  representative  if  such  there 
be,  and  with  the  exercise  of  reasonable  diligence  he  can  be  found." 

"  (10.)  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be  given 
either  to  the  party  himself  or  to  the  trustee." 

"(11.)  Where  thei'e  are  two  or  more  drawers  or  indorsers  who  are  not 
partners,  notice  must  be  given  to  each  of  them,  unless  one  of  them  has 
authority  to  receive  such  notice  for  the  others." 

By  sub-sects.  (3,  4),  ante,  p.  347,  notice  given  by  the  holder  or  indorser 
enures  for  the  benefit  of  other  persons  having  remedies  on  the  bill. 

To  whom  notice  should  be  aiven.']  Where  the  drawers  are  in  partnership,  a 
notice  to  one  is  notice  to  all;  and  therefore  where  a  bill  is  drawn  by  a  firm 
upon  one  of  that  firm,  and  dishonoured,  notice  of  the  dishonour  need  not  be 
given  to  the  firm.  Porthouse  v.  Parker ,  1  Camp.  82.  But,  it  seems  that  notice 
to  a  member  of  a  public  company  or  uuasi-corporation  is  not  notice  to  the 
com^ny.  Steward  v.  Dunn,  12  M.  &  W.  664,  per  Parke,  B. ;  Powles  v.  Page, 
3  C.  B.  16.  The  indorser  of  a  dishonoured  bill  was  abroad,  but  had  a  house  in 
England,  and  the  bill  was  shown  to  his  wife  there,  and  payment  demanded^ 
and  she  was  also  informed  of  the  non-payment :  held  sufficient.  Cromwell  v. 
Hynson,  2Esp.  511;  Housego  v.  Cowne,  2  M.  &  W.  348.  Where  a  substituted 
bill  has  been  given  and  dishonoured,  and  the  plaintdfifsues  on  the  first  bill,  he 
need  not  prove  notice  of  the  dishonour  of  the  substituted  bill,  the  defendant 
being  no  party  to  it.  Bitkop  v.  Rowe,  3  M.  &  S.  362.  Presentation  at  the 
banking-house  where  a  bUr  is  made  payable  "in  need"  by  the  indorsee  is 
not  notice  of  dishonour  to  the  indorsers.    Ex  pte.  Prange,  L.  R.,  1  £q.  1. 

Time  vntlUn  which  notice  must  be  giveii. — Statvie.]  By  sect  49,  '^(12.)  The 
notice  may  be  given  as  soon  as  the  bill  is  dishonoured,  and  must  be  given 
within  a  reasonaole  time  thereafter. 
In  the  absence  of  special  circumstances  notice  is  not  deemed  to  have  been 
given  within  a  reasonable  time  unless— 

(a.)  where  the   person  giving  and  the  person  to  receive  notice 

reside  in  the  same  place,  the  notice  is  given  or  sent  off  in  time  to 

reach  the  latter  on  the  djay  after  the  dishonour  of  the  bill. 

(6.)  where  the  person  giving  and  the  person  to  receive  notice  reside  in 

different  places,  the  notice  is  sent  off  on  the  day  after  the  dishonour 

of  the  bill,  if  there  be  a  post  at  a  convenient  hour  on  that  day,  and  if 

there  be  no  such  post  on  that  day,  then  by  the  next  post  thereafter." 

"  (13.)  Where  a  bill  when  dishonoured  is  in  the  hands  of  an  agent,  he 

may  either  himself  give  notice  to  the  parties  liable  on  the  bill,  or  he  may 

give  notice  to  his  principal.     If  he  give  notice  to  his  principal,  he  must  do 

so  within  the  same  time  as  if  he  were  the  holder,  and  the  principal  upon 

receipt  of  such  notice  has  himself  the  same  time  for  giving  notice  as  if  the 

agent  had  been  an  independent  holder." 

"  (14.)  Where  a  party  to  a  bill  receives  due  notice  of  dishonour,  he  has, 
after  the  receipt  of  such  notice,  the  same  period  of  time  for  giving  notice  to 
antecedent  parties  that  the  holder  has  after  the  dishonour." 

Sect.  50.  *'  (I.)  Delay  in  giving  notice  of  dishonoiur  is  excused  where  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  party  giving 
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notice,  and  not  imputaHe  to  his  default,  misconduct,  or  negligence.  When 
the  cause  of  delay  ceases  to  operate,  the  notice  must  be  given  with  reason- 
able diligence." 

By  sect  49  ^15),  jxw^,  p.  350,  delay  caused  ^by  miscarriage  in  the  post 
office  is  excused. 

By  sect.  92.  "  Where,  by  this  Act,  the  time  limited  for  doiTig  any  act  or 
Hwng  is  less  than  three  days,  in  reckoning  time,  non-business  days  are  ex- 
cluded. 

''  Non-business  days  for  the  purposes  of  this  Act  mean — 
(a,)  Sunday,  Qood  Friday,  Christmas  Day  : 
(&.}  A  bank  holiday  under  the  Bank  Holidays  Act,  1871,  or  Acts 

amending  it : 
(c.)  A  day  appointed  by  Royal  proclamation  as  a  public  fiEist  or  thanks- 
giving day. 
Any  other  day  is  a  business  day.'* 

By  sect  72  (3),  ante,  p.  323,  the  necessity  for  and  sufficiency  of  a  notice 
of  dishonour  are  determined  by  the  law  of  the  place  where  the  bill  is  dis- 
honoured. 

As  to  excuse  for  delay  under  sect  50  (1),  ante,  p.  348,  on  the  ground  that  the 
holder  does  not  know  the  address  of  the  drawer  or  indorser,  mde  post,  p.  355. 

Time  within  which  notice  must  he  given,]  The  principle  when  there  are 
several  indorsements  is  that  each  indorser  has  his  own  day  to  give  notice, 
but,  the  holder  has  not  as  many  days  to  give  notice  to  the  drawer,  or  prior 
indorser,  as  there  are  intermediate  indorsers.  He  can  sue  the  drawer  upon 
a  notice  given  by  the  last  indorser  only  if  each  and  every  prior  indorser  nas 
in  due  time  given  notice  of  dishonour  to  the  next  preceoing  indorser.  A 
single  default  breaks  the  chain  of  notices  and  disqualifies  the  holder  from 
suing  any  indorser  prior  to  the  defective  link,  unless  a  direct  and  immediate 
notice  has  been  given  by  the  plaintiff  to  the  person  sued.  Rowe  v.  Tipper, 
13  C.B.  249 ;  22  L.  J.,  C.  P.  135 ;  Turner  v.  Leech,  4  B.  &  A.  451 ;  Marsh  v. 
Maxwell,  2  Camp.  210,  n.  Where  the  holder  employs  a  solicitor  to  ascertain 
the  residence  of  a  prior  indorser,  the  latter  has  after  he  has  received  it  a  day 
before  giving  notice  of  dishonour.  Firth  v.  Thrush,  8  B.  &  C.  387.  When 
a  bill  has  passed  through  several  branch  banks  of  the  same  establishment, 
each  is  to  b«  considered  as  a  separate  party,  so  as  to  be  entitled  to  the  usual 
time  for  giving  notice  of  dishonour,  though  the  bill  m^  have  passed  by  de- 
livery without  indorsement;  Clode  v.  Bayley,  12  M.  &  W.  51.  So,  where,  in 
the  ordinary  course  of  business,  it  has  passed  through  several  independent 
banks.  Pndeaux  v.  Criddle,  L.  R.,  4  Q.  B.  455.  It  may  be  observed  that 
the  decision  of  Kindersley,  V.-C,  in  jEb  pte,  Frange,  L.  R.,  1  Eq.  1,  is  hardly 
consistent  with  the  above  cases. 

If  the  notice  of  dishonour,  sent  to  the  drawer  of  a  biU,  arrives  too  late 
through  misdirection,  it  is  for  the  juir  to  say  whether  the  holder  used 
'^  due  diligence  "  to  find  the  drawer's  address ;  Siggers  v.  Brown,  1  M  &  Rob. 
520 ;  and,  if  the  delay  arose  from  the  bill  having  been  sent  to  a  wron^  person 
through  a  mistake  caused  by  the  indistinctness  of  the  drawer's  writing  on 
the  bSl,  he  is  not  discharged  ;  Heujitt  v.  Thomson,  Id.  543. 

Notice,  proof  of,  by  admission,]  Admission  of  liability  is  evidence  of 
notice  ;  as,  by  a  promise  to  pay ;  for  this  admits  everything  done  to  entitle 
the  plaintiff  to  sue ;  Lundie  v.  Robertson,  7  East,  231  ;  Oroxon  v.  JVorthen, 
5  M.  &  W.  5  ;  even  though  it  is  proved  or  admitted  that  notice  was  not  in 
fact  given  ;  Killbv  v.  Rochussm,  18  C.  B.,  N.  S.  357.  So,  a  declaration  by 
the  &fendant  maae  to  a  party  to,  but  not  the  holder  of  the  bill,  of  his  in- 
tention to  pay  the  bill,  ''  and  not  to  avail  himself  of  the  informality  of 
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notice,'*  is  evidence  of  due  notice.  BrovmeU  v.  Bonney,  1  Q.  B.  39.  So, 
where  defendant  knew  that  the  bill  was  unpaid,  and  only  objected  to  pay  it 
on  the  ground  of  fraud  in  the  holder,  Ld.  Tenterden,  C.  J.,  held  this  evi- 
dence of  due  notice.  WiUcvM  v.  Jadis,  1  M.  &  Bob.  41.  A  promise  to  pay, 
though  conditional  as  to  the  mode  oi  payment,  is  sufficient.  Ckumpbal  v. 
Webster^  2  C.  B.  258.  So,  where  the  drawer  of  a  foreign  bill,  on  being  told 
it  was  dishonoured,  said  that  his  afifairs  are  deranged,  but  that  he  would  be 
glad  to  pay  it  as  soon  as  his  accounts  with  his  agents  are  cleared,  this  is 
sufficient  proof  of  a  protest  having  been  duly  maude.  GiJtbon  v.  Coggon,  2 
Camp.  188  ;  Greenway  y.  Hindley,  4  Camp.  52.  Where  the  plaintiff  gave 
in  evidence  an  agreement  made  between  the  prior  indorser  and  the  defen- 
dant (the  drawer),  after  the  bill  became  due,  reciting  that  the  defendant 
had  drawn  the  bill  in  question,  that  it  waa  overdue  and  ought  to  be  in  the 
hands  of  the  prior  indorser,  and  it  was  agreed  that  the  latter  should  take 
the  money  due  to  him  upon  the  bill  by  instalments ;  this  agreement  was 
held  to  dispense  with  other  proof  of  notice  of  dishonour.  Gun^n  v.  Metz, 
1  B.  &  C.  193.  But,  a  mere  offer,  upon  bein^  aiiested,  to  give  another  bill, 
was  no  evidence  of  notice.  Cuming  v.  French,  2  Camp.  106,  n.  The  drawer 
of  a  bill,  being  applied  to  for  pavment,  aaid,  "  If  the  acceptor  does  not  pay, 
I  must ;  but  exhaust  all  your  mnuence  with  the  acceptor  nrst ; "  the  drawer 
afterwards  directed  the  applicant  to  raise  the  money  on  the  lives  of  himself 
and  the  acceptor ;  it  was  neld  that  this  admission,  though  evidence,  was  not 
to  be  taken  aa  condtmve  of  the  defendant's  having  received,  or  waived, 
notice  of  dishonour  of  the  bilL    Hick»  v.  Beaufort^  Bk  of,  4  N.  C.  228. 

Notice^  proof  of  deliveru  of]  By  sect  49,  "Xl^-).^^®*®  *  notice  of  dis- 
honour is  duly  addressed  ana  posted,  the  sender  is  deemed  to  have  given 
due  notice  of  dishonour,  notwithstanding  any  miBcaniage  by  the  post 
office." 

And,  when  the  notice  must  be  given  on  a  certain  day,  it  is  enough  if  the 
letter  be  put  into  the  post  at  such  an  hour  that  it  would,  in  Uie  usual 
course,  be  delivered  on  that  day ;  Stocken  v.  CoUin,  7  M.  &  W.  515.  The 
post-mark  lis  not  conclusive  of  uie  time  of  posting.  Ibid,  If  a  notice  ia 
sent  by  post,  the  direction  of  the  letter  will  be  too  general  to  an  indorser, 
«  Mr.  H.,  Bristol."  Walter  v.  Haynes^  By.  &  M.  149.  But,  where  the  bill 
was  dated  '^  Manchester ''  only,  it  was  held  sufficient  to  direct  to  the  dmwer 
at  "  Manchester,"  generally.  Mann  y.  Moors,  IdL  249.  So,  where  a  person 
drew  a  bill,  dating  it  generally  **  London,^*  on  an  acceptor  resident  in 
London  whose  adoress  was  stated  on  the  bill,  it  was  hela  that  proof  of  a 
letter  containing  notice  of  dishonour  of  the  bill  having  been  put  into  the 
post-office,  addressed  generally  to  the  drawer  "  London,"  was  evidence  of 
due  notice  of  dishonour.  Clarke  v.  Sharpe,  3  M.  &  W.  166.  And,  in  such  a 
case  this  is  enough,  as  against  the  drawer,  though  the  letter  never  reach 
him,  and  Uiough  ms  residence  might  have  been  found  by  inquiry  at  the 
drawee's  addresis  given  on  the  biU.  Burmester  v.  BarroUy  17  Q.  B.  828  ;  21 
L.  J.,  Q.  R  135.  For  the  plaintiff  had  done  all  that  Uie  drawer  himself 
required,  who  had  supplied  no  better  address ;  and  there  was  sufficient 
evidence  of  due  diligence.  8.  C.  ;  and  see  post,  p.  355.  Where  the  plaintiff 
supplied  goods  to  a  company,  and  took  in  payment  a  bill  of  exchange 
accepted  by  the  comoany,  and  indorsed  by  the  defendant,  a  director,  at  the 
company's  office,  at  wnich  the  defendant  was  in  the  habit  of  attending :  it 
was  held  that  notice  of  dishonour  sent  to  the  company's  office  was  suffi- 
cient, although  the  company  was  then  wound  up,  and  the  defendant  ceased 
to  attend  at  uie  office,  and  did  not  receive  the  notice  till  long  after.  Ber- 
ridge  v.  Fitzgerald,  L.  R,  4  Q.  B.  639.  If  there  is  no  post,  the  notice  may 
be  sent  by  any  ordinary  mode  of  conveyance ;  as  in  the  case  of  a  foreign 
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bill,  by  the  first  regular  ship  bound  for  the  place  where  notice  is  to  be 
given.  MuUnum  v.  UEguino,  2  H.  Bl.  565.  in  proving  a  notice  sent  by 
post,  it  was  ruled  bv  Lord  EUenborough  not  to  be  sufficient  to  show  that  it 
was  contained  in  a  letter,  which  letter  was  put  upon  the  table  for  the  pur- 
pose of  being  carried  to  the  post,  and  that,  m  the  course  of  the  business,  all 
letters  deposited  upon  that  table  were  carried  to  the  post ;  but,  he  said  it 
might  have  been  sufficient  had  the  person,  who  was  in  the  habit  of  carrying 
the  letters  to  the  post,  been  called,  and  stated  that  he  invariably  carried  all 
fluch  letters  to  the  post.  Hethermgton  v.  Kemp,  4  Camp.  193.  And,  it  was 
held  in  Skilbeck  v.  Cfoarhett,  7  Q.  B.  846,  that  if  it  be  shown  that  the  letter  was 
put  on  the  proper  day  with  others  in  a  box  in  the  plaintiff's  office,  out  of 
which  the  postman  invariably  called  every  day  to  take  the  letters,  this  is 
evidence  of  a  sending  by  the  post  without  calling  the  postman.  To  prove 
the  sending  of  a  notice  oy  post,  the  plaintiff's  clerk  was  called,  who  stated 
that  a  letter  containing  the  notice  was  sent  by  post  on  a  Tuesday  morning, 
but  he  had  no  recollection  whether  it  was  put  in  by  himself  or  another 
clerk ;  it  was  held  that  this  was  not  sufficient  evidence  of  putting  into  the 

Ct.  Haickes  v.  Salter,  4  Bing.  715.  Proof  that  duplicate  notices  of  dis- 
Lour  were  written ;  that  a  letter,  of  which  the  witness  could  not  state  the 
contents,  was  sent  on  the  same  day  by  the  plaintiff  to  the  defendant ; 
4Uid  that  the  defendant  having  received  notice  to  produce  the  letter  written 
to  him  on  that  day,  remsed  to  do  so  ; — ^was  held  slight  vnm^/ocie  evidence 
of  the  receipt  of  a  notice.  Roberts  v.  Bradshaw,  1  Stark.  28  ;  see  also 
(hrkuns  v.  Corfiddj  1  Q.  K  814. 

C^rUents  of  notice,  how  proved.']  Where  a  written  notice  has  been  given  by 
a  letter^  a  duplicate  or  copy  is  good  evidence  without  notice  to  produce  the 
letter.  Kine  v.  Beaumont,  3  B.  &  B.  288.  And,  in  the  case  of  Swain  v. 
Lwns,  2  C.  M.  &  R.  261,  it  was  held,  after  conference  with  all  the  judges, 
that  it  is  not  necessary  to  give  a  notice  to  produce  a  notice  of  dishonour  of 
a  bill  of  exchange,  wnether  by  letter  or  otherwise.  Secondary  evidence  of 
such  notice  is,  therefore,  admissible  without  notice  to  produce.  But,  where, 
in  an  action  acainst  the  indorser  of  a  bOl,  it  became  necessary  to  prove  that 
notice  of  the  dishonour  of  other  bills  had  been  given  to  the  defendant,  for 
which  purpose  examined  copies  of  letters  containing  such  notices  were 
offered,  Abbott,  C.  J.,  ruled  that  a  notice  to  produce  such  letters  was  neces- 
sary, and  that  the  case  did  not  fall  within  the  exception  as  to  notices  le- 
epecting  bills  which  are  the  subject-matter  of  the  action.  Lanauze  y. 
Palmer,  M.  &  M.  31,  vide  ante,  p.  8. 

Protest  of  bUl.^StattUe.]  By  sect  51, "  (h)  Where  an  inland  bill  ''  {vide 
eect  4,  ante,  p.  319)  '*  has  been  dishonourea  it  may,  if  the  holder  think  fit, 
be  noted  for  non-acceptance  or  non-payment,  as  the  case  may  be ;  but  it 
shall  not  be  necessary  to  note  or  protest  any  such  bill  in  order  to  preserve 
the  recourse  against  the  drawer  or  indorser. 

''  (2.)  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such,  has  been 
dishonoured  by  non-acceptance  it  must  be  duly  protested  for  non-acceptance, 
and  where  such  a  bill,  which  has  not  been  previously  dishonoured  by  non- 
acceptance,  is  dishonoured  by  non-payment  it  must  be  duly  protested  for 
non-payment.  If  it  be  not  so  protested  the  drawer  and  indorsers  are  dis- 
chargea.  Where  a  bill  does  not  appear  on  the  face  of  it  to  be  a  foreign 
bill,  protest  thereof  in  case  of  dishonour  is  unnecessary." 

''  (3.)  A  bill  which  has  been  protested  for  non-acceptance  may  be  sabse- 
quently  protested  for  non-payment." 

''  (4.)  Subject  to  the  provisions  of  this  Act "  (Me  sub-sect  (9)  and  sect  93, 
post,  p.  352),  ^  when  a  bill  is  noted  or  protested,  it  must  be  noted  on  the  day  of 
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its  (lifibonour.    When  a  bill  has  been  duly  noted,  the  protest  may  be  subse- 
quent! v  extended  as  of  the  date  of  the  noting." 

''  (5.)  Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insolvent  or  sus- 
pends payment  before  it  matures,  the  holder  may  cause  the  bill  to  be  pro- 
tested for  better  security  against  the  drawer  and  indorsers." 

^  (6.)  A  bill  must  be  protested  at  the  place  where  it  is  dishonoured :  Pro- 
Tided  that — 

(a.)  When  a  bill  ia  presented  throufi;h  the  post  office,  and  returned  by  po^ 
dishonoured,  it  may  be  protested  at  the  place  to  which  it  is  returned 
and  on  the  day  of  its  return  if  received  during  business  hours,  and  if 
not  received  during  business  hours,  then  not  later  than  the  next  busi- 
ness day : 
(6.)  When  a  bill  drawn  payable  at  the  place  of  business  or  residence  of 
some  person  other  than  the  drawee,  has  been  dishonoured  bv  non- 
acceptance,  it  must  be  protested  for  non-payment  at  the  place  where  it 
is  expressed  to  be  payable,  and  no  further  presentment  for  payment  to, 
or  demand  on,  the  drawee  is  necessary/' 
*^  (7.)  A  nrotest  must  contain  a  cop^  of  the  bill,  and  must  be  signed  by 
the  notary    (vide  sect.  04,  infra)  **  making  it,  and  must  specify — 
(a.)  The  person  at  whose  request  the  bill  is  protested  : 
(b.)  The  place  and  date  of  protest,  the  cause  or  reason  for  protesting  the 
oiU,  the  demand  made,  and  the  answer  siven,  if  any,  or  the  fact  that 
the  drawee  or  acceptor  could  not  be  found." 
"  (8.)  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  detained  from  the 
person  entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  written  par- 
ticulars thereof." 

^  (9.)  Protest  is  disi)ensed  with  hj  any  circumstance  which  would  dispense 
with  notice  of  dishonour.  Delay  in  notinc  or  protesting  is  excused  when 
the  delay  is  caused  by  circumstances  beyond  the  control  of  the  holder,  and 
not  imputable  to  his  default,  misconduct,  or  negligence.  When  the  cause 
of  delay  ceases  to  operate  the  bill  must  be  noted  or  protested  with  reason- 
able diligence." 

Sect.  93.  "  For  the  purposes  of  this  Act,  where  a  bill  or  note  is  required 
to  be  protested  within  a  specified  time  or  before  some  further  proceeding  is 
taken,  it  is  sufficient  that  the  bill  has  been  noted  for  protest  before  the 
expiration  of  the  specified  time  or  the  taking  of  the  proceeding  ;  and 
the  formal  protest  may  be  extended  at  any  time  thereafter  as  of  the  date  of 
the  noting." 

Sect.  94.  "  Where  a  dishonoured  bill  or  note  ig  authorised  or  required  to 
be  protested,  and  the  services  of  a  notary  cannot  be  obtained  at  the  place 
where  the  bill  is  dishonoured,  any  householder  or  substantial  resident  of 
the  place  may,  in  the  presence  of  two  witnesses,  give  a  certificate,  signed  bv 
them,  attesting  the  dishonour  of  the  bill,  and  the  certificate  i^all  in  all 
respects  operate  as  if  it  were  a  formal  protest  of  the  bill." 
A  form  is  given  in  Schedule  1  to  the  Act,  which  if  used  is  sufficient. 

Protest]  In  case  of  an  inland  bill,  a  protest  is  unnecessary  and  of  no 
effect.     Ivindle  v.  'AndrewSy  2  B.  &  A.  696  ;  Bonar  v.  Mitchell,  5  Exch.  415. 

In  case  of  a  foreign  bill,  notice  of  dishonour  without  notice  of  protest  is 
sufficient,  if  the  part^  to  whom  notice  is  ^ven  resides  in  this  country ; 
Bobins  V.  Gibson,  1  M.  &  S.  288  ;  and  it  is  sufficient,  though  he  should  happen 
at  the  time  of  the  dishonour  to  be  absent  abroad ;  Oromv?ell  v.  Hynson, 
2  £sp.  511.  In  giving  notice  of  non-payment  to  the  drawer  of  a  foreign  bill 
resident  abroad,  it  is  necessary  to  give  him  notice  that  the  bill  has  been 
protested ;  Bobins  v.  Gibson,  1  M.  &  S.  289,  per  Ld.  Ellenborough,  C.  J. ; 
out  it  ia  not  necessary  to  send  him  a  copy  of  ihe  protest.    Goodman  v.  Harvey, 
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4  Ad.  &  E.  870.  So,  it  was  sufficient  where  the  notice  stated  that  the  bill 
"  had  been  duly  piesented  and  returned  dishonoured."  Ex  parte  LowenthcU^ 
L.  K,  9  Ch.  591.  The  production  of  the  protest  purporting  to  be  attested 
by  a  notary-public,  when  made  abroad^is  enmcient  proof  of  the  protest  Anon., 
12  Mod.  345 ;  Bay  ley  on  Bills,  490.  But,  a  notuM  protest  is  no  evidence 
that  a  foreign  bill  of  exchange  has  been  presented  for  payment  in  England ; 
Chumer  y.  Tloyea,  4  Camp.  129 ;  and,  a  protest  made  in  England,  must,  it  is 
said,  be  provea  in  the  orainary  way.  Chitty  on  Bills,  9th  ed.,  655.  But, 
there  is  a  dictum  of  Ld.  Abinger  to  the  contrary  in  Brain  v.  Preece,  11  M. 
&  W.  776.  In  Gisralopulo  v.  JVieler,  10  C.  B.  690 ;  20  L.  J.,  C.  P.  105,  it  was 
held  (explaining  Vandevoall  v.  Tyrrell^  M.  &  M.  87)  that  upon  payment  suvra 
protest  for  the  honour  of  a  party,  it  ia  enough  if^  oefore  payment,  the  bill  be 
in  fBMit  protested,  and  a  declaration  of  payment  for  honour  be  made  and 
noted  in  the  notarial  register,  and  that  the  formal  protest  may  be  drawn  up 
afterwards,  even  after  action  brought;  and,  that  a  duplicate  protest  made 
from  the  notary's  book  was  primary  evidence,  as  much  as  the  protest  sent 
abroad.  A  promise  to  pav  (though  qualified)  is  an  admission  by  the 
defendant  of  due  protest  for  non-acceptance,  and  notice  of  it  Ckvnvpbdl 
T.  Webstety  2  C.  B.  258. 

Waiver  or  digpensatum  of  notict—SUttuU.'l  By  sect  60.  *^  (2.)  Notice  of 
dishonour  is  dispensed  with — 

(a.)  When,  alter  the  exercise  of  reasonable  diligence,  notice  as  required 
oy  this  Act  cannot  be  given  to  or  does  not  readi  the  drawer  or  indorser 
sought  to  be  charged: 

(&.^  By  waiver  express  or  implied.  Notice  of  diabonour  may  be  waived 
before  the  time  of  giving  notice  has  arrived,  or  after  the  omission  to 
give  due  notice : 

(c)  As  regards  the  drawer  in  the  following  cases,  namely,  (1)  where 
drawer  and  drawee  are  the  same  person ''  (vtci^  sect.  2,  ainU^  p.  318).  "  (2) 
where  the  drawee  is  a  fictitious  person  or  person  not  having  canacit^ 
to  contract,  (3)  where  the  drawer  is  the  person  to  whom  the  oill  is 
presented  for  payment,  (4)  where  the  drawee  or  acceptor  is  as  between 
himself  and  the  drawer  under  no  obligation  to  accept  or  pay  the  bill, 
(5)  where  the  drawer  has  countermanaed  payment" 

Waivety  or  dispensation  ofnoticeJ]  See  sect.  50  (2),  tupro.  Whenever  the 
want  of  notice  is  excused,  the  circumstances  relied  upon  as  the  excuse  must 
appear  in  the  statement  of  claim.  See  Rules,  1883,  App.  C,  s.  4,  No.  6. 
Therefore,  where  the  defendant  told  the  indorsee  beforehand  not  to  send 
such  notice,  and  that  he  would  pay  the  amount  this  is  not  evidence  to 
support  an  averment  of  notice,  but  should  have  been  pleaded  as  a  dispen- 
sation of  it  Burgh  v.  Leg^e^  5  M.  &  W.  418.  A  mere  promise  to  pay  made 
in  anticipation  that  the  bill  will  be  diahonouredy  does  not  dipsense  with 
notice  of  dishonour.  Pickm  v.  Graham,  1  Cr.  &  M.  726.  But,  if  the 
drawer,  a  few  days  before  the  bill  becomes  due,  calls  on  the  holder,  and 
tells  him  that  he  has  no  regular  residence,  but  he  will  call  and  see  if 
the  bill  be  paid  by  the  acceptor,  this  dispenses  with  notice  of  dishonour. 
Phivson  V.  KneUer,  4  Camp.  285.  So,  if  the  holder  send  a  dishonoured  biU 
to  tne  place  of  business  of  the  indorser,  for  the  purpose  of  giving  notice,  and 
find  it  closed,  he  can  recover  against  him  without  having  left  a  notice,  as 
these  £acts  go  to  prove  a  dispensation  of  notice.  Allen  y.  Edmundson,  2  Exch. 
719 ;  Crosse  v.  Smith,  1  M.  &  S.  545. 

The  efifect  of  a  promise  to  pay  a  dishonoured  bill  is  thus  summed  up  by 
Byles,  J.,  in  Cord^  v.  ColvilU,  14  C.  B.,  N.  S.  374  ;  32  L.  J.,C.  P.  210,  211. 
''A  promise  to  pay  may  operate  either  as  e\'idence  of  notice  of  dishonour, 
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or  as  a  prior  dispensation,  or  as  a  subsequent  waiver  of  notice.  Whether 
made  alter,  or  even  before,  the  time  forgiving  notice  has  expired, — ^inasmuch 
as  notice  may  be  given  at  any  time  within  the  limit  prescribed  by  law, — a 
promise  to  pay  is  always  evidence  from  which  a  jury  may  infer  due  notice, 
feut  even  wnen  the  other  evidence  is  conclusive  to  show  that  due  notice  was 
not  given,  or  when  a  jury  refuses  to  draw  the  inference  that  it  was  given, 
yet  a  promise  to  pay  made  within  the  time  for  giving  notice  is  a  di-spensing 
with  notice,  and  made  after  that  time  is  a  waiver  of  notice.  It  is  true  that 
a  prior  dispensation,  or  subsequent  waiver  of  notice,  should  be  pleaded,  but 
the  C.  L.  P.  Act,  1852,  s.  222"  (and  now  also  Rules,  1883,  O.  xxviii, 
r.  1,  ante^  p.  269),  '^  enables  and  obliges  the  court  to  amend  the  record, 
whenever  an  amendment  is  necessary  in  order  to  decide  the  real  question 
in  controversy  between  the  parties.  The  practical  consequence  is,  that 
in  almost  eveiy  case  proof  of  a  promise  to  pay  cures  the  want  of  notice 
of  dishonoiu-.'^  See  also  Woods  v.  Dean,  3  B.  &  S.  101 ;  32  L.  J.,  Q.  B.  1  ; 
and  pod,  p.'  358. 

Notice  excused ;  no  effects.]  By  sect.  50,  (2)  (c)  (2),  ante,  p.  353,  notice  of  dishon  - 
our  is  dispensed  with  where  the  drawee  or  acceptor  is  as  between  himself  and 
the  drawer  under  no  obligation  to  accept  or  pay  the  bilL  Notice  of  dishonour 
to  the  drawer  is  unnecessary  if  he  haa  not,  at  the  time  of  drawing  or  before 
the  time  of  becoming  due,  any  effects  either  in  the  hands  of  the  drawee,  or 
consigned  on  their  way  to  him ;  Biekerdike  v.  Bollman,  1  T.  R.  405 ;  2  Smith's 
L.  Cases;  nor,  a  reasonable  expectation  of  having  any ;  Claridge  v.Dalton, 
4  M.  &  S.  226.  See  Carew  v.  IMichcorih,  L.  R,  4  Ex.  313,  died  post,  p.  372. 
This  excuse  must  be  allied  in  the  statement  of  claim ;  per  Parke,  B.,  in 
Burah  V.  Legge,  5  M,  &  W.  421.  When  issue  is  joined  on  the  want  of  effects 
in  tne  hands  of  the  drawee,  the  terms  of  the  allegation  will  sufficiently 
indicate  the  required  proof.  The  averment  is  disproved  if  it  be  shown  thiut 
the  drawer  hfiui  effects  on  their  way  to  the  drawee,  though  they  never 
reached  him.  Rucker  v.  HiUer,  3  Camp.  217 ;  16  East,  43.  So,  if  the 
drawer  had  some  effects  in  the  drawee's  nands  at  the  time  when  the  bill 
was  drawn,  though  at  the  time  the  bill  was  presented  for  acceptance  and 
thence  until  presentment  for  payment  he  had  not  any.  Orr  v.  Maginnis, 
7  East,  359.  So,  though  there  were  no  effects  at  the  time  the  bill  was 
drawn  or  accepted,  provided  there  were  effects  when  it  became  due ;  for  the 
whole  period  must  be  looked  to  from  the  drawing  of  the  bill  till  it  is  due ; 
and  notice  is  requisite  if  the  drawee  had  any  effects  at  any  time  during 
that  intervaL  tlammond  v.  Dufrene,  3  Camp.  145 ;  Thackray  v.  BlackeU, 
Id  164.  So,  if  the  drawer  has  effects  in  the  hands  of  the  drawee,  thoi^h  he 
is  indebted  to  the  drawee  greatly  beyond  that  amount.  Blackham  v.  Soren, 
2  Camp.  503.  So,  where  there  is  a  running  account  between  the  drawer  and 
the  drawee,  and  a  fluctuating  balance  between  them,  and  the  drawer  has  reason- 
able grounds  to  expect  that  he  shall  have  effects  in  the  drawee's  hands  when  the 
bill  becomes  due ;  per  Ld.  Ellenborough,  C.  J.,  Brown  v.  Maffey,  15  East^  221 ; 
or,  where  the  bill  is  drawn  in  the  reasonable  expectation  that,  in  the 
ordinary  course  of  mercantile  transactions,  it  would  be  accepted  or  paid ; 
Claridge  v.  Dalton,  mpra;  Lafitte  v.  SlaUer,  6  Bing.  623;  and  see  Carew 
V.  Duchwrih,  post,  p.  372 ;  or,  where  the  acceptor  has  received  from  the 
drawer  his  acceptances  upon  which  he  has  raised  money,  and  some  of 
which  have  been  dishonoured,  and  some  are  outstanding ;  Spoonerv.  Gardiner^ 
By.  &  M.  84.  And,  in  general,  where  the  drawer  would  have  any  remedy  over 
against  a  third* person  (as  in  the  case  of  a  bill  drawn  for  the  accommodation 
of  a  person  to  whom  he  indorses  it),  notice  ought  to  be  alleged  and  proved. 
Cory  V.  Scott,  3  B.  &  A.  619;  Norton  v.  Pickering,  8  B.  &  C.  610;  LafitU 
v.  Slatter,  supra;  Turner  v.  Samson,  2  Q.  B.  D.  23,  C.  A. ;  Foster  v.  Parker, 
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2  C.  P.  D.  18.  It  is  no  excuse  of  notice,  that  the  plaintiff  and  the  defendant 
are  both  shareholderR  inajoint-stock  company,  and  that  the  defendant  drew 
the  bill  on  the  company  (the  acceptors)  in  order  to  raise  money  for  them,  and 
as  an  additional  security  to  the  plaintiff  who  advanced  the  money.  Maltass 
V.  Siddle,  6  C.  B.,  N.  S.  494 ;  28  L.  J.,  C.  P.  267. 

The  fact  that  the  drawer  of  a  bill  made  it  payable  at  his  own  house  is 
evidence  that  the  bill  is  an  accommodation  bul,  and  so  excuses  notice  of 
dishonour.    Sharp  v.  BaiUy,  9  B.  &  C.  44. 

Notice  dispensed  with  by  ignorance  of  drawer's  residence.]  Where  either 
want  of  notice  or  delay  is  sought  to  be  excused  by  the  holder's  ignorance  of 
the  place  of  residence  of  the  defendant,  it  is  a  question  for  the  jury  whether 
he  used  due  diligence  to  find  it ;  Bateman  v.  Joseph,  12  East,  433 ;  and  time 
ma^  be  allowed  for  inquiries  hy  post;  Baldwin  v.  Richardson,  1  B.  &  C.  245. 
It  IS  not  enough  to  show  that  inquiries  ae  to  an  indorser's  residence  wei'e 
made  at  the  nlace  at  which  the  bill  was  payable.  Beveridge  v.  Bwrgis,  3 
Camp.  262.  Inquiry  should  be  promptly  made  of  some  of  the  other  parties 
to  the  bill  or  note ;  and  of  persons  of  the  same  name,  &c.  Bayley  on  Bills, 
€th  ed.,  281-2 ;  Chapcott  v.  Curletoisy  2  M.  &  Rob.  484.  Where  the  holder 
does  not  know  the  drawer's  residence,  notice  of  dishonour  is  to  be  given,  not 
on  the  day  after  the  bill  becomes  due,  but  on  the  day  after  that  on  which'  the 
holder  after  using  reasonable  diligence  is  in  a  position  to  give  the  notice. 
Gladiodl  V.  Turner,  L.  R,  5  Ex.  61,  per  Martin,  B. 

Calling  on  the  indorser  the  day  after  the  bill  becomes  due,  to  know  where 
the  drawer  lives,  and,  on  his  not  being  in  the  way,  calling  again  the  next 
day,  and  then  giving  the  drawer  notice,  has  been  considered  sufficient. 
Browning  v.  Kvnnear,  Qow,  81.  In  one  case  it  was  held  sufficient,  on  the 
dishonour  of  a  promissory  note,  to  make  inquiry  at  the  maker's  house  for 
the  residence  of  the  defenaant,  the  payee,  ana  indorser.  Sturges  v.  Derrick, 
Wiffhtw.  76. 

Where  the  holder  is  excused  by  ignorance  from  givin^^  notice  until  after 
the  usual  day,  the  common  allegation  of  notice  is  still  sufficient,  if  actually 
given  as  soon  as  possible.  Firth  v.  Thruth,  8  B.  &  C.  387.  But,  generally, 
excuse  of  any  notice  does  not  prove  an  averment  of  notice ;  anie,  p.  353. 

Account  stated,]  Where  the  drawer,  knowing  the  plaintiff  to  be  the 
indorsee  of  an  overdue  bill,  promises  to  pay  him  it,  the  plaintiff  may  recover 
on  an  account  stated.     Oliver  v.  Dovatt,  2  M.  &  Rob.  230.    See  ante,  p.  341. 

Payee  or  indorsee  against  cLCCfmtor  supra  protest^  or  for  honour. — Statute.] 
Sect.  15.  "  The  drawer  of  a  bill  and  any  indoi-ser  may  insert  therein  the 
name  of  a  person  to  whom  the  holder  may  resort  in  case  of  need,  that  i:^ 
to  say,  in  case  the  bill  is  dishonoured  by  non-acceptance  or  non-payment 
Such  person  is  called  the  referee  in  case  of  need.  It  is  in  the  option  of  the 
holder  to  resort  to  the  referee  in  case  of  need  or  not  as  he  may  tnink  fit.'' 

By  sect.  65.  "(1.)  Where  a  bill  of  exchange  has  been  protested  for 
dishonour  by  non-acceptance,  or  protested  for  better  security,  and  is  not 
overdue,  any  person,  not  being  a  party  already  liable  thereon,  may,  with 
the  consent  of^  the  holder,  intervene  and  accept  the  bill  supra  protest,  for 
the  honour  of  any  party  liable  thereon,  or  for  the  honour  of  the  person  for 
whose  account  the  nill  is  drawn, *' 

"  (2.)  A  bill  may  be  accepted  for  honour  for  part  only  of  the  sum  for 
which  it  is  drawn. 

"  (3.)  An  acceptance  for  honour  supra  protest  in  order  to  be  valid  must — 

(a.)  be  written  on  the  bill,  and  indicate  that  it  is  on  acceptance  for  honour  : 
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(6.)  be  signed  by  the  acceptor  for  honour : " 

"  (4)  Where  an  acceptance  for  honour  does  not  expressly  state  for  whose 
honourit  is  made,  it  is  deemed  to  be  an  acceptance  for  the  honourof  the  drawer." 

"  (5.)  Where  a  bill  payable  after  sight  is  accepted  for  honour,  its  maturity 
18  ccuculaUd  from  the  date  of  the  noting  for  non-acceptance,  and  not  from  the 
date  of  the  acce^ptance  for  honour  J*    This  provision  in  italics  is  new. 

Sect  66.  '*  (1.)  Tne  acceptor  for  honour  of  a  bill  by  accepting  it  ensaM 
that  he  will,  on  due  presentment,  pay  the  bill  according  to  the  tenor  oi  his 
acceptance,  if  it  is  not  paid  by  the  drawee,  providea  it  has  been  duly 
presented  for  payment,  and  protested  for  non-payment,  and  that  he  i«eeives 
notice  of  these  facts." 

"  (2.)  The  acceptor  for  honour  is  liable  to  the  holder  and  to  all  narties  to 
the  bill  subsequent  to  the  party  for  whose  honour  he  has  accepted.*^ 

Sect.  67. ''  (1.)  Where  a  dishonoured  bill  has  been  accepted  for  honour 
guipra  protest,  or  contains  a  reference  in  case  of  need,"  {mde  sect.  15,  anU, 
p.  355)  '^  it  must  be  protested  for  non-payment  before  it  is  presented  for 
payment  to  the  acceptor  for  honour,  or  referee  in  case  of  need. 

*^  (2.)  Where  the  address  of  the  acceptor  for  honour  is  in  the  same  place 
where  the  bill  is  protested  for  non-payment^  the  bill  must  be  presented  to 
him  not  later  than  the  day  following  its  maturity ;  and  where  the  address 
of  the  acceptor  for  honour  is  in  some  place  other  than  the  place  where  it 
was  protested  for  non-payment,  the  bill  must  be  forwarded  not  later  than 
the  oay  following  its  maturity  for  presentment  to  him." 

^  (3.)  Delay  in  presentment  or  non-presentment  is  excused  by  any  cir- 
cumstance which  would  excuse  delay  in  presentment  for  payment  or  non- 
presentment  for  payment."     Vide  sect.  46,  onfe,  p.  346. 

"  (4.)  When  a  duI  of  exchange  is  dishonoured  oy  the  acceptor  for  honour 
it  must  be  protested  for  non-payment  by  him.'' 

Sect.  68.  "(1.)  Where  a  bill  has  been  protested  for  non-payment,  any 
person  may  intervene  and  pay  it  mpra  protest  for  the  honour  of  any  part^ 
liable  thereon,  or  for  the  honour  of  the  person  for  whose  account  the  bill  is 
drawn." 

"(2.)  Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honour  of 
different  parties,  the  person  whose  payment  will  discharge  most  parties  to 
the  bill  shall  have  the  preference." 

^  (3.)  Payment  for  honour  ewpra  protest,  in  order  to  operate  as  such  and 
not  as  a  mere  voluntary  payment,  must  be  attested  by  a  notarial  act  of 
honour  which  may  be  appended  to  the  protest  or  form  an  extension  of  it." 

"  ^4.)  The  notarial  act  of  honour  must  be  founded  on  a  declaration  made 
by  tne  payer  for  honour,  or  his  agent  in  that  behalf  declaring  his  intention 
to  pay  the  bill  for  honour,  and  for  whose  honour  he  pays." 

"  (5.^  Where  a  bill  has  been  paid  for  honour,  all  parties  subsequent  to  the 
party  lor  whose  honour  it  is  paid  are  discharged,  but  the  payer  for  honour  is 
subrogated  for,  and  succeeds  to  both  the  rignts  and  duties  of,  the  holder  as 
regards  the  party  for  whose  honour  he  pays,  and,all  parties  liable  to  that  party." 

"  (6.)  The  payer  for  honour  on  paying  to  the  holder  the  amount  of  the 
bill  and  the  notarial  expenses  incidentel  to  its  dishonour  is  entitled  to 
receive  both  the  bill  itself  and  the  protest.  If  the  holder  do  not  on  demand 
deliver  them  up  he  shall  be  liable  to  the  payer  for  honour  in  damages." 

"  (7.)  Where  the  holder  of  a  bill  refuses  to  receive  payment  8\i^a  protest 
he  shall  lose  his  right  of  recourse  against  any  x>^y  "^^o  would  have  been 
discharged  by  such  payment." 

Sect.  96  repeals  stats.  2  &  3  Will  4,  c.  98,  and  6  &  7,  Id,  c.  58,  and  the 
provisions  of  those  stetutes  are  replaced  by  the  above  sections. 

As  to  presentment,  vide  ante,  pp.  342,  et  seq,,  and  as  to  protest,  vide 
ante,  p.  352.    An  acceptor  for  the  honour  of  the  drawer  is  estopped  from 
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setting  up  what  the  drawer  himiself  would  be  estopped  from  setting  up,  and 
he  cannot  therefore  dispute  the  drawer's  signature.  PhiUvps  y.  Im  X%um, 
18  C.  B.,  N.  S.  694;  L.  R,  1  C.  P.  463. 

Indorsee  against  Indorser, 

In  an  action  by  an  indorsee  against  the  indorser  of  a  bill,  the  plaintiff 
must  nroye  the  following  matters,  if  trayersed : — 1.  The  indorsement  by  the 
defenaant;  2.  The  indorsements  between  that  of  the  defendant  and  the 
plaintiff,  when  stated  in  the  statement  of  claim ;  3.  The  presentment  to  the 
drawee  or  acceptor,  and  the  dishonour;  4.  Due  notice  of  the  dishonour  to 
the  defendant. 

As  to  the  requisites  of  a  yalid  indorsement,  see  sect.  32,  ante,  p.  336.  As 
to  indorsement  in  blank  and  special  indorsement,  sect.  34,  ante,  p.  337. 
As  to  restrictiye  indorsement,  sect  35,  ante,  p.  337. 

By  sect  2.  "  Indorsement  means  an  indorsement  completed  by  deliyery." 
By  sect.  21  (1),  delivery  is  necessary  to  complete  an  indorsement, — as  to  what 
amounts  to  deliyery,  see  sect  21  (2),  ante.  p.  321. 

By  sect.  56.  "  (2.)  The  indorser  of  a  bill  by  indorsing  it — 

(a.)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid 
accorcUng  to  its  tenor,  and  that  if  it  be  dishonoured  he  will  compensate  the 
holder  or  a  subsequent  indorser  who  is  compelled  to  pay  it,  provided 
that  the  requisite  proceedings  on  dishonour  be  duly  taken ; 

(&.)  Is  precluded  from  denying  to  a  holder  in  due  course  the  genuineness 
and  regularity  in  all  respects  of  the  drawer's  signature  and  all  previous 
indorsements ; 

(c.)  Is  precluded  from  denying  to  his  immediate  or  subsequent  indorsee 
that  the  bill  was  at  the  time  of  his  indorsement  a  valid  and  subsistiQg 
bill,  and  that  he  had  then  a  good  title  thereto.'' 

Sect  56.  '*  Where  a  person  signs  a  bill  otherwise  than  as  drawer  or  accep- 
tor, he  thereby  incurs  tne  liabilities  of  an  indorser  to  a  holder  in  due  course.*' 

Sect  71.  '*  (2.)  Where  the  holder  of  a  set  indorses  two  or  more  parts  to 
different  persons,  he  is  liable  on  every  such  part,  and  every  indorser  sub- 
sequent to  him  is  liable  on  the  part  he  has  himself  indorsed  as  if  the  said 
ports  were  separate  bills." 

It  seems  that  sect.  56  does  not  apply  to  promissory  notes,  vide  ante,  p.  231. 

As  between  indorsee  and  indorser,  to  make  a  valid  indorsement  the 
holder  must  not  only  write  his  name  and  manually  deliver  the  bill  with  in- 
tent to  transfer  the  i)roperty  therein,  but  h6  must  intend  to  stand  in  the 
ordinary  position  of  indorser,  and  guarantee  payment  of  the  bill,  if  the 
acceptor  make  default  Denton  v.  Peters,  L.  R.,  5  Q.  B.  475.  This  defence 
was  neld  to  arise  on  a  traverse  of  the  indorsement  S.  C.  As  to  now 
pleading  defence  specially,  vide  post,  p.  358. 

By  sect  20  (1),  amte,  p.  321,  a  simple  signature  on  blank  stamped  paper 
delivered  by  the  signer  in  order  to  be  converted  into  a  bill,  operates  as  a 
prmd  facte  authority  to  fill  it  up  to  any  amount  the  stamp  will  cover,  using 
die  signature  as  that  of  the  drawer,  or  the  acceptor,  or  an  indorser.  Bu^ 
if  a  signature  be  fraudulently  obtained  on  the  back  of  a  biU,  without 
any  intention  in  the  writer  to  indorse  the  bill,  he  will  not,  unleas 
he  has  been  guilty  of  negligence,  be  liable  as  indorser,  even  at  the 
suit  of  a  hond^de  holder  of  the  bill ;  and  this  defence  has  held  to  arise  on 
a  traverse  of  the  indorsement.  Foster  v.  Mackinnon,  L.  K,  4  C.  P.  704, 
In  this  case  the  indorsement  of  the  defendant,  a  very  old  man,  was  obtained 
on  the  back  of  a  bill,  which  he  was  induced  to  sign  imder  the  fraudulent 
misrepresentation  that  it  was  a  guarantee,  and  the  court  held  that  the 
defendant  was  not  liable,  if  he  had  been  guilty  of  no  negligence. 
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The  Rules,  1883,  O.  xix.,  r.  15,  ante,  p.  283,  would  prohably  now  require 
the  defences  above  Btated  to  be  specially  pleaded. 

By  sect.  36  (4),  a  bill  is  in  general  presumed  to  have  been  indorsed  before  it 
became  due.  A  bill  being  drawn  and  endorsed  in  the  name  of  the  firm  under 
which  defendant  and  another  carried  on  business,  a  question  arose  whether 
the  indorsement  was  before  or  after  the  dissolution  of  the  partnership  haA 
been  advertised.  The  bill  was  dated  before  the  advertisement,  but  tne  in- 
dorsement was  not  dated.  Held,  that  the  date  was  primA  facie  the  true 
date,  and  that  it  was  properly  left  to  the  jury  to  say  whether  it  was  indorsed 
before  or  after  the  advertisement ;  and  that,  as  it  was  drawn  payable  to  the 
defendant's  own  order,  the  jury  might  reasonably  infer  that  it  was  indorsed 
shortlv  after  the  drawing.  Anderson  v.  Weston,  6  N.  C.  296.  As  to  indorse- 
ment by  one  of  several  partners  after  dissolution,  see  ante,  p.  339. 

An  indorsement  in  the  form,  "  Pay  J.  S.,  or  order,  value  m  account  with 
H.  C  D.,"  was,  in  an  action  bv  a  subsequent  indorsee  against  the  indorser, 
held  not  to  be  a  restrictive  indorsement ;  it  merely  means  that  value  has 
been  received  in  a  certain  manner,  and  has  the  same  effect  as  if  this  were 
stated  on  the  face  of  the  bilL    Buckley  v.  Jackson,  L.  R.,  3  Ex.  135. 

In  suing  an  indorser  on  non-payment  of  the  bill  by  the  drawee,  it  is  un- 
necessary to  state  an  accejjtance ;  and,  if  stated,  it  need  not  be  proved. 
Tanner  v.  Bean,  4  B.  &  C.  312.  It  is  only  necessary  to  prove  a  present- 
ment for  payment  at  the  place,  if  any,  pointed  out  in  the  acceptance.  I*arks 
V.  Edge,  1  Cr.  &  M.  429.  The  rules  With  regard  to  the  presentment  of  the 
bill  and  notice  of  dishonour  are,  in  general,  the  same  in  this  action  as  in  an 
action  by  the  payee  against  the  drawer ;  see  ante,  pp.  342,  et  seq. 

No  evidence  of  a  demand  upon  the  drawer,  or  prior  indorsers,  is 
nece&sary.  Bromley  v.  Fraader,  1  Str.  441 ;  Heylyn  v.  Adamson,  2  Burr. 
669. 

By  sect.  50  "  (2.)  Notice  of  dishonour  is  dispensed  with."  .  .  . 

*'  ((2.)  As  regards  the  indorser  in  the  following  cases,  namely,  (1)  where 
the  drawee  is  a  fictitious  person  "  (vide  sect  2,  ante,  p.  31 8)  "  or  a  person 
not  having  capacity  to  contract  and  the  indorser  was  awaie  of  the  fact 
at  the  time  he  indorsed  the  bill,  (2)  where  the  indorser  is  the  person  to 
whom  the  bill  is  presented  for  payment,  (3)  where  the  bill  was  accepted 
or  made  for  his  accommodation." 

Proof  of  notice  of  diBhonour  will  be  dispensed  with  by  a  promise  of  the 
defendant  to  pay ;  WiUces  v.  Jacks,  Peake,  202  ;  provided  it  be  an  unam- 
bitious one  ;  thus,  the  following  letter  from  the  indorser  was  held  not  to 
waive  the  proof  of  notice  :  *i  I  cannot  think  of  remitting  till  I  receive 
the  draft ;  therefore  if  you  think  proper  you  may  return  it  to  Trevor  & 
Co.,  if  you  think  me  imsafe  ; "  BorradaUe  v.  Loive,  4  Taunt  93.  A  pro- 
mise to  pav  not  made  to  the  plaintiff  but  to  another  person  who  was 
holder  of  the  biU  at  the  time,  will  be  sufficient  Potter  v.  Eayworth,  13 
East,  417.  So,  allowing  judgment  to  go  by  default  in  an  action  brought  by 
the  then  holder  of  the  same  bill  dispenses  with  proof  of  notice  of  dis- 
honour. Baibey  v.  OUbert,  6  H.  &  N.  536 ;  30  L.  J.,  Ex.  170.  And  see 
further,  ante,  pp.  353,  et  seq,,  as  to  what  will  dispense  with  proof  of  notice 
of  dishonour. 

By  sect  37,  ante,  p.  322,  where  a  bill  is  negotiated  back  to  a  prior  indorser, 
such  person  is  not  in  general  entitled  to  enforce  pavment  of  the  bill  against 
any  intervening  party  to  whom  he  was  previously  liable.  But,  circum- 
sUuices  may  be  specially  pleaded,  showing  that  the  defendant  could  not  sue 
the  plaintiff  on  his  endorsement  WMers  v.  Stevens,  15  M.  &  W.  208 ; 
WiUeinsvn  v.  Uniovn,  7  Q.  B.  D.  636,  C.  A.  And,  in  an  action  by  indorsee 
agliinst  indorser,  where  the  issue  was  only  on  the  want  of  notice  to  the  de- 
fendant of  non-payment  by  drawee,  defendant  was  not  permitted  to  show 
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that  the  plaintifif  (who  had  given  due  notice)  and  the  drawer  were  one  and 
the  same  person  ;  the  defence  should  have  been  specially  pleaded.  iVilliams 
V.  Clarke,  16  M.  &  W.  834. 

Although  a  prior  indorser  is  prtmd  facie  liable  to  indemnify  a  subsequent 
one,  yet  the  whole  circumstances  of  the  making,  &c.,  of  the  note  or  bill  may 
be  referred  to  in  order  to  show  the  true  relation  of  the  parties  inter  <«,  and 
the  relative  position  of  the  parties  may  be  thereby  altered.  Thus,  where 
three  directors  of  a  company,  in  order  to  become  sureties  for  the  company 
to  a  bank,  successively  indorsed  three  notes  of  the  company,  it  was  neld 
that  they  were  not  liable  to  indemnify  each  other  in  accordance  to  the 
priority  of  their  indorsements,  but  were  only  liaWe  to  contribute  equally 
tnter  se,    Macdonald  v.  JVhitfield^  8  Ap.  Ca.  733  ;  P.  C. 

Evidence  under  money  clainw.']  An  indorsement  is  primd  fade  evidence 
of  money  lent  by  the  indorsee  to  his  immediate  indorser ;  Kessebower  v. 
Tims,  Bayley  on  Bills,  6th  ed«,  363.  But,  where  the  indorser  told  his  in- 
dorsee, just  before  presentTnent,  that  the  bill  would  not  be  paid,  that  notice 
need  not  be  sent  to  him,  and  that  he  would  send  the  money  on  a  future  day, 
this  was  held  no  evidence  on  an  account  stated ;  it  being  no  proof  of  a  debt 
due  from  the  indorser  at  the  time  of  the  promise  ;  but,  only  a  conditional 
promise  in  a  certain  event.  Burgh  v.  Legge,  5  M.  &  W.  418.  Though  as 
oetween  indorser  and  his  indorsee  the  bill  is  evidence  of  an  accoimt  stated, 
this  may  be  rebutted  by  showing  that  the  defendant  endorsed  in  blank,  and 
delivered  it  to  F.,  who  carried  it  to  the  phdntiif  to  be  discounted.  Bur- 
mesier  v.  Hogarth,  11  M.  &  W.  97. 

Damages  Generally, 

Statute.]  By  sect.  57,  "Where  a  bill  is  dishonoured,  the  measure  of 
damages,  which  shall  be  deemed  to  be  liquidated  damages,  shall  be  as 
follows : 

"  (1.)  The  holder  may  recover  from  any  party  liable  on  the  biU,  and  the 
drawer  who  has  lieen  compelled  to  pay  the  bill  may  recover  from  the 
acceptoi*,  and  an  indorser  who  has  been  compelled  to  pay  the  bill  may 
recover  from  the  acceptor  or  from  the  drawer,  or  from  a  prior  in- 
dorser— 
(a.)  The  amount  of  the  biU : 

(6.)  Interest  thereon  from  the  time  of  presentment  for  payment  if 
the  bill  is  payable  on  demand,  and  from  the  maturity  of  the  bill 
in  any  other  case  : 
(c.)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and  the 
protest  has  been  extended,  the  expenses  of  protest." 
^  (2.)  In  the  case  of  a  bill  which  has  been  dishonoured  abroad,  in  lieu  of 
the  above  damages,  the  holder  may  recover  from  the  drawer  or  an  in- 
dorser, and  the  drawer  or  an  indorser  who  has  been  compelled  to  pay 
the  bill  may  recover  from  any  party  liable  to  him,  the  amoimt  of  the 
re-exchange  with  interest  thereon  until  the  time  of  payment.'* 
"  (3.)  Where  by  this  Act  interest  may  be  recovered  as  damages,  such  in- 
terest may,  if  justice  require  it, be  withheld  wholly  or  in  part,  and  where 
a  bill  is  expressed  to  be  payable  with  interest  at  a  given  rate,  interest 
as  damages  may  or  may  not  be  given  at  the  same  rate  as  interest 
proper." 
The  re-exchange  is  the  value  of  the  foreien  coin  expressed  in  English 
money  at  the  rate  of  exchange  on  the  day  of  oishonour,  see  Suae  v.  Pompe, 
8  C.  B.,  N.  S.  538  ;  30  L.  J.,  C.  P.  75  ;  and  evidence  of  custom  amongst 
merchajits,  giving  the  holder  the  option  of  recovering  the  sum  which  he 


360  Action  on  BUU  of  Exchange, 

gave  for  the  bill  in  England  or  the  re-exchan^e  is  not  admissible,  as  it  would 
contradict  the  obligation  implied  by  the  written  instrument.  S.  0.  See 
further  as  to  the  right  to  re-exchange,  or  to  a  fixed  sum  by  custom  in  lieu 
thereof,  WUlans  v.  Ayers,  3  Ap.  Ca.  133,  P.  C.  As  to  the  mode  of  calculat- 
ing interest  on  bills  and  notes,  see  post,  Action  for  interest. 

Defeyices,  generally,  to  Actions  on  Bills  of  Exchange, 

By  Rules,  1883,  O.  xxi,  r.  2,  "  in  actions  upon  bills  of  exchange,  pro- 
missory notes,  or  cheques,  a  defence  in  denial  must  deny  some  matter  a[ 
fact ;  e,g.,  the  drawing,  making,  indorsing,  accepting,  presenting,  or  notice 
of  dishonour  of  the  bul  or  note."  See  also  O.  xix.,  r.  17,  ante,  p.  283.  The 
proofs  I'equired  on  these  traverses  have  already  been  considered.  The  follow- 
ing are  some  of  the  most  usual  defences  to  actions  on  bills,  not  already  noticed. 

Negotiation  of  overdue  or  dishonoured  hill.]  By  sect.  36.  "  (2.)  Where  an 
overdue  bill  is  negotiated,  it  can  only  be  negotiated  subject  to  any  defect  of 
title  "  ('Me  sect.  29  (2),  ante,  p.  322)  ^  affecting  it  at  its  maturity,  and 
thenceforward  no  person  who  takes  it  can  acquire  or  give  a  better  title  than 
that  which  the  person  from  whom  he  tookit  nad." 

"  (3.)  A  bill  payable  on  demand "  {vide  sect.  10,  arUe,  p.  320)  ''is  deemed 
to  be  overdue  within  the  meaning  and  for  the  purposes,  of  this  section,  when 
it  appears  on  the  face  of  it  to  have  been  in  circulation  for  an  unreasonable 
lengtn  of  time.  What  is  an  unreasonable  length  of  time  for  this  purpose 
is  a  question  of  fact." 

Subsect.  (3)  applies  to  cheques,  sect.  *I3,po8t,  p.  370,  but  not  to  promissory 
notes,  sect.  86  (3),  post,  p.  376. 

*'  (4.)  Except  where  an  endorsement  bears  date  after  the  maturity  of  the 
bill,  every  negotiation  is  prima  facie  deemed  to  have  been  effected  before 
the  bill  was  overdue." 

*'  (5.)  Where  a  bill  which  is  not  overdue  has  been  dishonoured  any  per- 
son who  takes  it  with  notice  of  the  dishonour  takes  it  subject  to  any  defect 
of  title  attaching  thereto  at  the  time  of  dishonour,  but  nothing  in  this  sub- 
section shall  affect  the  rights  of  a  holder  in  due  course ''  {vide  sect  29,  ante^ 
p.  322). 

In  subsect.  (2)  and  throughout  the  Act  the  term  ''  defect  of  title  "  is  used 
as  equivalent  to  an  equity  attaching  to  the  bill  itself.  See  Holmes  y.  Kiddy 
3  H.  &  N.  891  ;  28  L.  J.,  Ex.  113,  Ex.  Ch.  But  the  indorsee  taking  it 
overdue  does  not  take  it  su^ect  to  claims  arising  out  of  collateral  matt^ ; 
Burrough  v.  Moss,  10  B.  &  C.  558  ;  Oidds  v.  Harrison,  10  Exch.  572  ;  24  L. 
J.,  Ex.  66.  Thus,  the  indorsee  of  an  overdue  bill  of  exchange  is  not  liable  to 
have  a  debt  due  from  the  drawer  to  the  acceptor  set  off  against  his  bill.   S.  C. 

Loss  of  hill.']  Unless  the  loss  is  specially  pleaded,  the  plaintiff  may,  after 
proving  the  loss,  give  secondary  evidence  of  the  bill.  Blackie  y.  Fidding, 
6  C.  B.  196.    See  sects.  69,  70,  anU,  p.  324,  as  to  lost  bills. 

JVrcmg  stamps,  cfcc]  Vide  ante,  pp.  209, 226, 227.  By  sect.  96  (3)  (a),  the 
provisions  of  the  Stamp  Acts  are  not  affected  by  the  B.  of  Ex.  Act,  1882. 

Alteration.]  Bv  sect.  64.  "(1.)  Where  a  bill  or  acceptance  is  materially 
altered  without  the  assent  of  all  the  parties  liable  on  the  bill,  the  biU  is 
avoided  except  as  against  a  party  wno  has  himself  made,  authorised  or 
assented  to  the  alteration,  and  subsequent  indorsers. 

Provided  thai, 

Where  a  biU  has  heen  materially  altered,  hut  tJie  alteration  is  not  apparent^ 
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and  the  hiU  is  in  ihehands  of  a  holder  in  dus  course "  {vids  sect  29,  ante, 
p.  322),  '*  sv4ik  holder  may  avail  himself  of  the  hill  as  if  it  had  not  been 
aUered,  and  may  enforce  payment  of  it  according  to  its  original  tenour" 

(2.)  In  particular  the  foilowing  alterations  are  material,  namely,  any 
alteration  of  the  date,  the  sum  payable,  the  time  of  payment,  the  place  of 
payment,  and,  where  a  bill  has  heen  accepted  genendly,  the  addition  of  a 
place  of  payment  without  the  acceptor's  a^ent." 

The  provision  in  italics  is  new. 

The  defence  of  alteration  under  this  section  arises  apart  from  the  objec- 
tion that  a  bill  altered  in  any  material  particular  after  it  has  been  issued  is 
a  fresh  instrument  and  requires  a  new  stamp,  iis  to  which  vide  ante,  pp.  230, 
231,  for  sect  97  (3)  (a)  saves  the  effect  of  tl^  Stamp  Acts.  As  to  cancella- 
tion of  acceptance  by  mistake,  vide  sect  63  (3),  post,  p.  369. 

The  alteration  is  '*  apparent  '*  if  the  party  liable  on  the  bill  can  at  once 
discern  it  on  the  face  of  the  bill,  though  it  is  not  obvious  to  all  the  world. 
LeeiU  Bank  v.  Walker,  11  Q.  B.  D.  84. 

The  alteration  may  be  material  although  the  contract  k  unaffected 
thereby  ;  in  such  case  it  is  necessary  to  inquire  what  was  the  object  of  the 
part  which  is  altered.  Suffdl  v.  Bank  of  England,  9  Q.  B.  D.  555,  C.  A. 
Thus,  the  number  on  a  Bank  of  England  note  has  been  held  to  be  a  material 
part  thereof.     S.  C. 

After  a  joint  and  several  note,  made  payable  "with  lawful  interest,"  had  been 
signed  by  three  makers,  two  of  the  makers,  with  the  assent  of  the  plaintiff, 
the  payee  and  holder,  wrote  on  the  left-hand  comer  of  it,  "  with  interest  at 
six  per  cent. ;"  held  that  this  avoided  it  as  asainst  the  third  maker  who 
was  sued  alone.  Warrington  v.  Early,  2  E.  &  B.  763  ;  23  L.  J.,  Q.  B.  47. 
So,  the  addition  of  a  memorandum,  which  fixes  the  ^rate  of  exchange  at 
which  a  foreign  bill  is  payable,  avoids  it  Hirsckfield  v.  Smith,  L.  R.,  1  C.  P. 
340.  And,  wnere  the  defendant  gave  a  blank  acceptance  for  valuable  con- 
sideration, it  was  held  that  the  person  to  whom  it  was  delivered  was  only 
entitled  to  draw  a  bill  with  a  general  acceptance,  and  that  the  insertion  of 
a  particular  place  of  payment  before  the  acceptance  vitiated  the  bill,  at  all 
events  as  between  the  immediate  parties.  Hanbury  v.  Lovett,  18  L.  T.,  N.  S. 
366,  E.  T.  1868,  Ex. ;  see  also  Grotty  v.  Hodges,  post,  p.  362.  So,  altering  a 
joint  and  several  note  signed  by  two  into  a  note  signed  by  three,  by  getting  a 
third  maker  to  join,  vitiates  the  note  as  against  one  of  the  makers  who  did 
not  assent  to  the  alteration.  Gardner  v.  Walsh,  5  K  &  B.  83  ,*  24  L.  J., 
Q.  B.  285.  Where  the  defendaat  had  paid  two  years'  interest  on  an  altered 
note,  this  was  held  to  be  evidence  that  the  alteration  was  by  his  consent 
Gariss  v.  Tattersall,  2  M.  &  Qr.  890.  It  is  for  the  party  who  sues  on  an  in- 
strument evidently  altered,  to  give  some  evidence  to  explain  the  alteration. 
Glifford  v.  Parker,  Id,  909.  In  a  suit  by  drawer  against  acceptor  :  Plea,  1, 
traverse  of  acceptance  ;  2,  alteration  after  acceptance  ;  the  proof  was,  that  the 
bill  was  drawn  in  France  on  the  defendant  m  London,  and  the  defendant 
had  expressly  accepted  the  bill  for  a  less  sum  than  in  the  body  of  it,  and 
that  the  sum  had  been  altered  accordingly,  but  by  whom  or  when  did  not 
appear :  held  that  plaintiff  ought  to  recover ;  for  it  might  be  presumed  that 
the  defendant  consented  to  alter  the  bill,  and  non  constat,  but  that  the 
alteration  was  made  in  France,  so  as  not  to  require  an  impressed  stamp. 
Hamdvn  v.  Bruck,  9  Q.  B.  306.  The  addition  of  the  words  **  on  demand,'' 
to  a  promissory  note  which  expressed  no  time  for  payment,  was  held  to  be 
an  immaterial  alteration.  Alaous  v.  GomweU,  L.  R.,  3  Q.  B.  573.  See  fur- 
ther in  1  Smith's  L.  Cases,  notes  to  Master  v.  Miller,  and  cases  cited,  ante, 
pp.  230,  231,  and  325. 

An  alteration  of  such  a  kind  as  to  dischaige  the  acceptor  was  formerly 
admissible  in  evidence  under  a  traverse  of  the  acceptance  ;  when  the  bill 
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was  declared  ou  in  its  altered  form.  Hirsckvvan  v.  BuM^  L.  R.,  8  Es.  171  ; 
following  Cock  v.  Gox\cell,  2  C.  M.  &  R.  20  ;  and  overruling  Parry  v.  Nwhol- 
sati,  13  M.  &  W.  778.  AVliere,  however,  the  instrument  waa  declared  on  in 
itH  unaltered  form,  or  the  altered  part  did  not  appear  in  the  declaration,  it 
wiis  necessary  to  plead  the  altemtion  specially.  Mason  v.  Bradley,  11  M.  & 
W.  590.  The  defendant  authorised  W .  to  put  his  name  to  a  general  accept- 
ance on  a  blank  stamp  ;  this  was  done,  and  on  filling  the  bill  up  the  payee 
added  a  place  of  payment  to  the  acceptance,  the  bill  being  declared  on  with- 
out stating  the  place  of  payment :  on  a  traverse  of  the  acceptance,  the  de- 
fendant was  held  entitled  to  succeed,  on  the  ground  apparently  that  the 
acceptance  never  existed  on  a  perfect  bill  as  a  general  acceptance  ;  and  a 
special  one  was  not  authorised  by  the  defendant.  Orotty  v.  Hodges,  4  M. 
&  Gr.  561.  Ancl  see  Ha7ibuni  v.  Lovett,  ante,  p.  361.  In  all  the  above  cases  it 
would  now  be  necessary  to  plead  the  defence  specially.  Rules,  1883, 0.  xix., 
r.  15,  ante,  p.  283. 

Where  the  drawer  made  an  alteration  fatal  to  the  bill,  as  between  him 
and  the  acceptor,  he  may  recover  on  a  claim  for  the  original  consideration  ; 
Atkinson  v.  Hawdon,  2  Ad.  &  E.  628 ;  aliter,  as  between  indorsee  and 
drawer,  the  alteration  being  made  by  the  former.  Alderson  v.  LangdaU,  3 
B.  &  Ad.  660.  A  note  so  altered  as  to  avoid  it,  may  be  used  by  the  payee 
as  evidence  of  an  accoimt  stated  by  the  maker  at  the  time  it  was  given. 
Gonld  V.  Coombs,  1  C.  B.  543. 

Failure  or  want  of  consideration.^  Sect.  27,  ante,  p.  321,  defines  valuable 
consideratfon  ibr  a  bill  and  a  holder  for  value. 

Sect  28.  "  (1.)  An  accommodation  party  to  a  bill  is  a  person  who  has 
signed  a  bill  as  drawer,  acceptor,  or  indorser,  without  receiving  value  there- 
for  and  for  the  purpose  of  lending  his  name  to  some  other  person." 

*'  (2.)  An  accommodation  party  is  liable  on  the  bill  to  a  nolder  for  value ; 
And  it  is  immaterial  whether,  when  such  holder  took  the  bill,  he  knew  such 
party  to  be  an  accommodation  party  or  not." 

Want  of  consideration  alone  is  only  a  defence,  when  the  parties  to  the 
action,  are  the  parties  as  between  whom  there  was  the  alleged  want  of  con- 
sideration, or  as  between  parties  who  are  in  privity  with  them.  A  hondfde 
holder  for  value  is  not  affected  by  any  want  of  consideration  as  between 
antecedent  parties  to  the  bill  or  note. 

Formerly  any  facts  or  circumstances  which  invalidated  the  original  consi- 
deration of  a  bill  or  note  were  admitted  in  support  of  a  general  plea  of  want  of 
consideration ;  see  Mills  v.  Oddy,  2  C.  M.  &  R.  103,  cited  post,  p.  363;  but 
it  would  seem  that  the  facts  relied  on  should  now  be  specially  pleaded. 
Rules,  1883,  0.  xix.,  r.  15. 

Where  a  debt  is  due  on  a  judgment  between  the  parties  there  is  a  good 
consideration  ;  as  the  taking  the  security  imports  a  promise  on  the  pG^  of 
the  judgment  debtor  to  suspend  proceedings  on  the  judgment  till  the  matu- 
rity of  the  bill  or  note  ;  Baker  v.  WaUcer,  14  M.  &  W.  465  ;  the  same  prin- 
ciple applies  where  there  is  a  debt  from  a  third  person  to  the  payee ; 
Foplewelty.  Wilson,  1  Str.  264.  A  solicitor's  bill,  though  not  delivered 
according  to  law,  is  a  good  consideration.  Jeffreys  v.  Evans,  14  M.  &  W. 
210.  In  an  action  by  payee  against  the  acceptor  of  a  bill  at  3  months, 
drawn  in  consideration  of  money  to  be  paid  m  one  month  by  payee. to 
drawer,  and  accepted  for  the  accommodation  of  the  drawer,  if  the  money  be 
not  paid,  the  consideration  fails  and  the  plaintiff  cannot  recover.  AsUey  v« 
Johnson^  5  H.  &  N.  137;  29  L.  J.,  Ex.  161.  A  note  given  by  the  defendant 
on  the  faith  of  a  misrepresentation  by  the  plaintiff  of  either  matter  of  fact 
or  of  law,  though  made  without  fraud,  may  be  impeached  as  for  want  of  con- 
sideration.   Soiithall  V.  Biy(f,  and  Forman  v.  Wright,  11 C.  B.  481  ;  20  L.  J., 
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C.  P.  145.  So,  a  note  given  for  past  gratuitous  services,  and  in  considera- 
tion for  future  services,  as  to  which  there  was  no  binding  contract.  Hulse 
V.  HiUae,  17  C.B.  711 ;  25  L.  J.,  C.  P.  177.  But,  the  compromise  of  a  claim, 
made  Ixmdfde,  though  unfounded,  and  known  by  the  defendant  to  l^e  so,  but 
for  which,  the  claimant  threatened  to  sue,  is  a  good  consideration.  Cook  v. 
fV'right,  1  B.  &  S.  559  ;  30  L.  J.,  Q.  B.  321.  See  IFiWy  v.  Elgee,  L.  R.,  10 
C.  P.  497,  and  CaUisher  v.  Bischoffsheinif  L.  R.,  5  Q.  B.  449,  on  which  how- 
ever see  Ex  parte  Banner,  17  Ch.  D.  480,  490,  per  Brett,  L.  J. 

In  an  action  by  indorsee  against  acceptor,  it  is  not  even  mrirrut  facie  evi- 
dence of  want  of  consideration  between  the  defendant  ana  the  arawer,  to 
show  that  the  drawer,  on  the  day  before  the  bill  became  due,  procured  all 
the  indorsements  to  be  made  without  consideration,  in  order  that  the  action 
might  be  brought  by  the  indorsee,  and  on  the  understanding  that  the  money 
shoidd  be  divided  between  one  of  the  indorsees  and  the  drawer.  Whitdher 
V.  Edmunds^  1  Ad.  &  £.  638.  Where  the  defence  to  an  action  on  a  note 
states  an  executory  consideration  for  it,  which  was  never  executed,  the  de- 
fendant is  not  precluded  from  pro\dng  his  defence,  although  the  note 
professes,  on  the  face  of  it,  to  be  foimded  on  a  past  consideration.  Ahhott  v. 
Hendricksy  1  M.  &  Or.  791.  And,  generally  the  consideration  or  alleged 
**  value  received,"  apparent  on  the  face  of  a  note,  may  be  contradicted,  but 
not  the  contract  or  promise  itself.  Easter  v.  Jolly^  1  C.  M.  &  R.  703  ;  and 
see  antey  p.  19. 

In  general,  the  declarations  of  a  former  holder  of  a  bill  are  not  admissible 
to  prove  the  want  of  consideration.  i:ihmo  v.  Broom,  4  D.  &  Ry.  730.  But, 
where  the  plaintiff  and  the  party,  whose  declarations  are  offered  in  evidence, 
are  identified  in  title  ;  as,  where  the  plaintiff  took  the  bill  from  him  after  it 
became  due  ;  such  declarations  are  admissible.  Benson  v.  Marshall,  cited 
Id,  732  ;  Beauchamp  v.  Parry,  1  B.  &  Ad.  89.  So,  where  the  plaintiff, 
though  he  did  not  take  the  bUl  after  it  was  due,  sues  as  agent  for  tne  party 
who  made  the  declarations.     Welstead  v.  Levy,  1  M.  &  Rob.  138. 

Fraud,"^  By  sect.  29.  *'  (2.)  In  particular  the  title  of  a  person  who  nego- 
tiates a  bill  is  defective  within  the  mt^aning  of  tliis  act  when  he  obtained 
the  bill,  or  the  acceptance  thereof,  by  fraud,  duress,  or  force  and  fear,  or 
otherunlawful  means,  or  for  an  ille^l  consideration,  or,  when  he  negotiates  it 
in  breach  of  faith,  or  under  such  circumstances  as  would  amount  to  a  fraud. '* 

**  (3.J  A  holder  (whether  for  value  or  not)  who  derives  his  title  to  a  bill 
throu^n  a  holder  in  due  course,"  vide  sub-sect.  (1),  ante,  p.  322,  "  and  who  is 
not  himself  a  party  to  any  fraud  or  illegality  affecting  it,  has  all  the  rights 
of  that  holder  in  due  course  as  regards  the  acceptor  and  all  parties  to  the 
bill  prior  to  that  holder." 

See  hereon  observations,  ante,  p.  322. 

Fraud,  which  makes  the  contract  void  or  voidable  as  against  the  defen- 
dant, must  be  specially  pleaded.  Rules,  1883,  O.  xix.,  r.  15,  ante,  p.  283. 
Formerly,  when  the  effect  of  the  fraud  was  that  the  defendant  never  made 
the  contract  sued  on,  the  defence  arose  on  a  traverse  of  the  indorsement  or 
acceptance,  as  the  case  might  be.  Foster  y.  Mackinnon,  L.  R.,  4  0.  P.  704, 
vide  ante,  p.  357.  So,  when  the  fraud  was  one  which  avoided  the  consider' 
cUion,  it  might  be  given  in  evidence  under  a  general  plea  denying  the  con- 
sideration. MUls  y.  Oddy,  2  C.  M.  &  R.  103.  But  a  special  defence  would 
be  required  now,  imder  r.  15,  sitpra.  The  maker  of  a  note  pleaded  that  it 
was  made  and  delivered  to  W.  only  to  get  it  discounted,  and  that  W. 
fraudulently  indorsed  it  to  the  plaintiff,  who  gave  no  consideration  and 
knew  of  the  fraud :  replication  de  injuridy  letters  written  by  W.,  while 
holder  of  the  note,  are  not  admi&sible  against  the  plaintiff  to  ipove  the 
fraud,  without  first  establishing,  aliunde,  a  privity  between  the  plaintiff  and 
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him.  Phillips  v.  Cole,  10  Ad.  &  E.  106.  A  knowledge  by  the  plaintiff,  in- 
dorsee, of  fraud  in  the  concoction  of  a  bill,  is  no  defence  if  he  received  it  for 
good  consideration,  from  an  innocent  indorser.  May  y.  Chapnan,  16  M.  & 
W.  355.  As  to  how  far  a  company  are  aflfected  by  knowledge  of  their  director 
from  whom  they  have  bought  bills  which  had  l>een  fraudmently  obtained  by 
him,{Bee  Ex  parte  Oriental  Commercial  Bank,  L.  R.,  5  Ch.  358. 

The  holder  without  indorsement  of  a  draft  payable  to  cider,  tHongli 
taken  by  him  bond  fide  and  for  value,  has  no  better  title  than  the  person 
from  whom  he  took  it ;  and  such  holder  is  affected  by  fraud,  of  which  he 
has  notice  before  he  obtains  the  formal  indorsement  Whistler  v.  ForsUr^ 
14  C.  B.,  N.  S.  248  ;  32  L.  J.,  C.  P.  161. 

Forgery,"]  See  sect  24,  ante,  p.  325.  Forgery  of  the  defendant's  signature 
is,  of  coun^e,  evidence  under  a  traverse  of  the  making,  &c. ;  but,  for  the 
purpose  of  j)rovin^  the  forgery,  the  defendant  cannot  be  permitted  to  prove 
that  other  bills,  with  forged  signatures  of  his,  had  been  in  the  hands  of  the 
plaintiff  and  circulated  by  him.  Griffits  v.  Payne,  11  Ad.  &  R  131.  As  to 
the  acknowledgment  by  the  defendant  of  a  forged  signature,  so  as  to  render 
Imnself  liable  thereon  by  estoppel  or  ratification,  vide  ante,  p.  334. 

Cancellation,  so  imperfectly  eflfected  that  the  bill  is  still  apparently  un- 
cancelled, affoids  no  answer  as  against  a  bond  fide  holder.  Therefore,  where 
the  acceptor  of  a  bill  tore  it  in  two  for  the  purpose  of  destroying  it  before 
circulation,  and  the  drawer  fraudulently  rejomed  the  pieces,  and  passed  the 
bill  to  a  bond  fide  holder  for  value,  the  acceptor  was  held  liable,  whether  the 
fraud  amounted  to  foreery  or  not  Ingham  v.  Primrose,  7  C.  B.,  N.  S.  82  ; 
28  L.  J.,  C.  P.  294.  The  decision  in  this  case  was,  however,  dissented  from 
by  Brett,  L.  J.,  in  Baxendale  v.  Bennett,  3  Q.  B.  D.  525, 532,  533,  C.  A.  As 
to  the  alteration  of  the  figures  in  the  margin  of  a  bill  accepted  in  blank,  see 
Garrard  v.  Lewis,  ante,  p.  335. 

Illegality i]  See  Defences  to  Actions  on  Simple  Contracts, — lUegalUy^  post. 
Where  a  bill  has  been  accepted  for  good  consideration,  it  seems  that  in  an 
action  against  the  acceptor,  it  is  no  defence  that  the  plaintiff  took  the  bDl 
for  illegal  consideration.  Flower  v.  Saddler,  10  Q.  B,  D.  572,  575  ;  per 
Brett  and  Cotton,  L.  J  J. 

Sect  27,  ante  p.  321,  defines  valuable  consideration  and  who  is  a  holder 
for  value. 

Sect  30.  ''(1.)  Every  party  whose  signature  appears  on  a  bill  is  primA 
facie  deemed  to  have  become  a  party  thereto  for  value." 

"  (2.)  Every  holder  of  a  bill  is  primd  fajcie  deemed  to  be  a  holder  in  due 
course  "  {vide  sect.  29,  ante,  p.  322) ; ' '  but,  if  in  an  action  on  a  bill  it  is  admitted 
or  proved  that  the  acceptance,  issue,  or  subsequent  negotiation  of  the  bill 
is  (UQTected  with  fraud,  auress,  or  force  and  fear,  or  ille^lity  the  burden  of 
proof  is  shifted,  unless  and  until  the  holder  proves  that,  subsequent  to  the 
alleged  fraud  or  illegality,  value  has  in  good  laith  been  given  for  the  bilL^ 

Want  of  consideration — Ontu  probandi,']  In  a  case  alleged  to  &11  within 
the  latter  part  of  sect  30  (2),  supra,  the  judge  is  not  bound  to  decide 
whether  fraud  has  been  proved  in  order  to  throw  this  burden  on  the 
plaintiff,  but  only  whether  is  any  evidence  of  fraud  for  the  jury.  Has^ 
vey  V.  Towers,  6  Exch.  656 ;  20  L.  J.,  Ex.  318 ;  Berru  v.  Aldermem^ 
14  C.  B.  95  ;  23  L.  J.,  C.  P.  34.  When  the  plea  alleged  that  the  bill 
was  founded  on  a  wager,  and  that  the  indorsements  were  without  value^ 
piroof  of  a  wager,  void  but  not  unlawful,  was  held  to  show  only  want  of  con- 
sideration and  not  illegality,  and  to  raise  no  presumption  that  the  plaintiff 
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was  not  a  honA  fide  hold^  for  value  ;  it  lay  on  the  defendant,  therefore,  to 
prove  this.    FiUh  v.  JtmeSy  5  E.  &  B.  238  ;  24  L.  J.,  Q.  B.  293. 

It  seems  that  an  admission  of  fraud  or  ille^lity  on  the  record  throws  on 
the  plaintiff  the  burthen  of  proof  as  to  consiaeration,  but,  not  as  to  absence 
of  notice  of  the  fraud  or  illegality,  thoiurh  the  reason  of  the  distinction  is 
not  very  clear.  The  cases  in  support  of  this  proposition  are  collected  ardt^ 
pp.  74,  75,  sub  tit  AdmimtmB  on  ike  record. 

In  Hogg  v.  Ske^y  18  C.  B.,  N.  S.  426  ;  34  L.  J.,  C.  P.  153,  some  of  the 
defendants,  acceptors,  pleaded  non-acceptance  :  held  that  proof  under  this 
issue,  that  the  acceptance  was  bv  one  of  the  defendants,  who  had  let  judg- 
ment go  b^  default^  in  fraud  of  the  otiiers,  his  partners,  but  without  showing 
the  puunufrs  privity,  obliged  the  plaintiff  to  show  that  he  gave  value  for 
tibe  bill ;  in  this  case,  Mtugrave  v.  Drake,  5  Q.  B.  185,  was  distinguished.  It 
would  seem  that  Bules, .  1883,  0.  xix.,  r.  15,  would  require  this  defence  to 
be  speciallv  pleaded.  A  bill  was  sent  to  the  plaintiff  by  a  derk  with  a 
message,  which,  if  delivered,  would  have  shown  that  the  plaintiff  had  such 
notice  as  would  have  made  him  not  a  bond  fide  holder  for  value  ;  the  bill 
was  delivered,  but  the  clerk  was  not  called,  and  it  was  not  proved  whether 
the  message  had  been  ^ven  or  not :  held,  in  an  action  of  trover,  that  the 
evidence  was  not  sufficient  to  rebut  the  presumption  that  plaintiff  was  a 
bond  fide  holder.    Middietan  v.  Bamed,  4  Exch.  241. 

lUegaHty  of  conaideration  ;  bona  fide»  of  holder,]  See  Defmees  in  actums 
on  mmfle  contract — Illegality^  poet  Bee  sect  29  (2),  ante,  p.  363,  and 
sect  30  (2),  atUe,  p.  364,  and  sect  90,  ante,  p.  318.  Where  a  stolen  note 
was  changed  by  the  plaintiff,  a  money-changer,  who  had  received  notices  a 
vear  previously  of  this  and  other  stolen  notes,  and  kept  such  notices  filed  in 
his  office,  but  did  not  examine  them,  he  was  held  entitled  to  recover. 
Ba^^l  V.  Bank  of  England,  17  C.  B.  161  ;  25  L.  J.,  C.  P.  33 ;  Bengal, 
Bank,  of,  v.  Maeleod,  7  Moo.  P.  C.  35.  Gross  negligence  may,  however,  be 
evidence  of  mala  fides,  though  not  equivalent  to  it.  Goodman  v.  Harvey, 
4  Ad.  &  E.  870.  Bu^ng  £e  bill  at  a  considerable  undervalue,  with  a  wu- 
fnl  avoidance  of  inquiry  about  it,  may  be  evidence  of  notice  of  fraud  in  the 
concoction  of  the  bill.  Jones  v.  Gordon,  2  An.  Ca.  616,  D.  P. 

Where  the  bill  was  given  for  money  lost  by  gaming,  or  upon  an  usurious 
contract,  or  to  secure  money  paid  to  induce  a  bankrupt's  creditors  to  sign 
his  certificate,  various  statutes  made  it  a  void  security,  even  in  the  hands  of 
a  bond  fide  holder ;  but,  by  5  &  6  Will  4.  c.  41,  so  much  of  the  former 
statutes  as  made  the  securities  void  was  repealed,  and  it  was  enacted  that 
they  should  be  deemed  to  have  been  given  for  an  illegal  consideration.  This 
act  ^except  so  much  of  sects.  1,  2,  as  relates  to  stat.  9  Anne,  c.  19,  which 
apphes  to  gaming  and  betting),  was  repealed  by  the  Stat  Law  Rev.  Act,  1874 ; 
its  unrepealed  provisions  do  not  prevent  the  payee  of  a  bill  of  exchange  given 
him  in  repayment  of  gaming  debts,  paid  by  him  at  the  request  of  the  acceptor, 
from  recovering  thereon.  Ez  pte.  Fyke,  8  Ch.  D.  754,  C.  A.  Before  the 
repeal  of  5  &  6  Will.  4,  c.  41,  the  defendant  accepted  a  bUl  of  exchange 
to  secure  a  loan  at  usurious  interest ;  after  the  repeal,  he  accepted  fresh 
bills  for  the  amount  of  the  loan  and  the  usurious  interest,  and  it  was  held 
(Martin  B.,  diss,)  that  there  was  good  consideration  for  the  new  bills.  Flight 
V.  Eemi,  1  H.  &  C.  703  ;  32  L.  J.,  Ex.  265.  In  Bimini  v.  Van  Praagh,  post, 
p.  366,  Cockbum,C.  J., intimated  that  the  judgment  of  Martin,  B.,  in  this  case, 
was  right.  Where  the  defence  was  usury  in  the  indorsement,  the 
usury  must  have  been  proved;  suspicion  is  not  sufficient  to  put 
the  plaintiff  to  proof  of  consideration ;  thus,  in  an  action  by  indorsee 
against  one  who  nad  indorsed  the  bill  for  the  accommodation  of  tbe  drawer, 
it  was  shown  that  one  J.,  a  relation  of  the  plaintiff,  got  the  bill  discounted 
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for  the  drawer,  and  although  it  appeared  that  nsniions  discount  iras  de- 
ducted by  J.,  itwa«  held  that,  whatever  suspicion  there  might  be  ajraia^ 
the  plaintiff,  this  did  not  prove  usury  as  against  hinu  Bassett  v.  Ik^K 
10  Bing.  40.  The  earlier  bankruptcy  acts  ai-e  now  repealed,  and  the  Bank- 
ruptcjr  Act,  1883(46  &  47  Vict.  c.  52),  contains  no  provision  avoiding:  i 
security  given  to  induce  a  creditor  to  forbear  opposing  the  bankrupt;  tiir 
consideration,  however,  for  such  a  secui-ity  is  illegal ;  vide  post,  Defatets  \r 
(Unions  oil  simple  contracts—Illegality.— Coittract  by  bankrupt  See  Evn^ 
V.  Van  Praagh,  L.  R,  8  Q.  B.  1. 

A  promissory  note  given  in  consideration  of  the  payee's  forbearing  to  jac- 
secute  a  charge  of  misdemeanor  against  the  maker  cannot  be  enforcc«L 
Clvhb  V.  HtU8(m,  18  C.  B.,  N.  S.  414.  See  also  Brook  y.  Hook,  L.  R,  6  El 
89,  anU,  p.  334.  ■»  > 

Mere  wagers,  not  made  unlawful  by  any  statutes  against  gaming,  &:. 
are  made  void,  by  8  &  9  Vict,  c.  109,  s.  18,  which  avoids  all  "contora 
parol  or  in  writing,  by  w&y  of  gaming  or  wagering."  But^  the  act  does  na 
in  terms  avoid  a  security  given  to  pay  a  wager  ;  it  would,  therefore,  be  olt 
without  consideration.  See  Fitch  v.  Jones,  anU,  p.  366,  and  Beedon  i 
Beeston,  1  Ex.  D.  13. 

On  issue  taken  on  a  defence  that  a  note  waa  given  for  an  ill^al  conaden- 
tion,  the  plaintiff  is  not  bound  to  produce  the  note  as  part  of  his  own  cast 
Bead  V.  GambU,  10  Ad.  &  E.  697,  n. 

By  sect.  30  (2),  ante,  p.  364,  illegality  in  the  concoction  or  transfer  of  i 
biU,  as  weU  as  fraud,  felony,  &c.,  will,  if  proved,  put  the  holder  on  mod 
ol  consideration.    See  cases  cited  ante,  pp.  364,  366. 

Agremant  at  variance  with  the  bill.]  The  terms  of  a  bill  or  notecami^  I 
^^^aned  by  oral  evidence  to  contradict  it,  even  as  between  original  or  iia-  ' 
mediate  parties  to  it;  yet,  a  contemporaneous  memorandum  in  writing  i' 
admissible  for  that  purpose,  whether  on  the  same  or  a  separate  paper.  Letd* 
v.  Lancashire,  2  Camp.  206  ;  Bmowbank  v.  Mimieiro,  4  Taunt  W4.  Tk 
two  together  may  thus  form  one  agreement,  and  must  be  treated  as  rodi 
Ihe  defence  need  not  allege  that  the  contemporaneous  agreement  wis  ia 

«  n^^on.  ^'^'^  y-  ^"^^"^  ^  ^'^  4  ^'  ^-  ^^3  ;  CirrUing  v.  JtfiMKjr,  L.  R. 
o  i^.  r.  JUS  ;  but,  It  will  not  be  proved  unless  an  agreement  in  writing  t* 
given  m  evidence  in  support  of  it  at  the  trial.  Young  v.  Austm,  svm- 
Abreyy.  Crwc,  L.  R.,  6  C.  P.  37  ;  Foqu4it  v.  Moor,  infra.  This  is  not  how- 
ever, in  accordance  with  what  is  laid  down  in  the  earlier  cases,  for  it  to 
lormerly  held  that  the  plea  must  have  shown  that  such  contempoianeos 
^reement  was  m  writing,  or  it  would  have  been  bad  on  general  demurrer: 

870,8/5;  22  L  J^  Ex.  35,  37,  per  Parke,  B.,  and  compare  (Lpner  t. 
mncJier,  13  M.  &  W.  704,  with  Fryer  v.  Ar^rews,  17  L.  J.,  d^  rT^^ 
over  the  plaintiff  took  issue  on  a  plea,  which  did  not  stite  that  the  i^ 
ment  was  m  writing,  the  defendant  formerly  might  at  the  trial  have  S 
the  plea  by  showing  an  oral  agreement ;  CapnJy/Minche^Z^^  ^ 
the  a^tie^f  0?'^^^^  promisso^ote  may  fonkXagi^ect. 

meiX^kteiS^  T W^n  f  "l^?  ^  ^^^^^^  ^«  ^^  Parti^  ^^  ^^ 
tTaSy  l''Send?nt%^ntem^^^  makerfit  islo  ans..r 

plaintiiffon  one  s^  and  the  3S  Inf^L  agreement  between  the 
Screed  that  the  note  should  uTi^^^m^^^^  ''''  ^^®  ""^^  ^^^'  '^  ^ 
n^ebb  V.  Spicer,  13  Q.  B.  894  ^3  hTc  r^in'^^if"  *  "^^'"^  c^ntingencT. 
sequent  agreement  to  vary  .,  i  ?  i    Where  a  plea  alleged  a  ^ub- 

an  agreement  founded  on  •     ^  supported  only  by  proof  of 

5  Ex.  65.  ^^^*    McMa7iU8  v.  Bark,  L.  R, 
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Payment.]  Sect.  33.  "  Where  a  bill  purports  to  be  indoreed  conditionally 
the  condition  may  be  disregarded  by  the  payer,  and  payment  to  the  indorsee 
is  valid  whether  the  condition  has  been  fulfilled  or  not." 

Sect.  59.  **(1.)  A  bill  is  discharged  by  payment  in  due  course  by  or 
on  behalf  of  the  drawee  or  acceptor. 

*  Payment  in  due  course '  means  payment  made  at  or  after  the  maturity 
of  the  bill  to  the  holder  thereof  in  good  faith"  {vide  sect.  90,  ante,  p.  318) 
"  and  without  notice  that  his  title  to  the  bill  is  defective.'' 

"  (2.)  Subject  to  the  provisions  herein-after  contained,  when  a  bill  is  paid 
by  the  drawer  or  an  indorser  it  is  not  discharged  ;  but 

(a.)  When  a  bill  payable  to,  or  to  the  order  of  a  third  party  is  paid  by 
the  drawer,  the  drawer  may  enforce  payment  thereof  against  the  acceptor, 
but  may  not  re-issue  the  bill. 

(6.)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  payable  to 
drawer's  order  is  paid  by  the  drawer,  the  party  paying  it  is  remitted  to  his 
former  rights  as  regards  the  acceptor  or  antecedent  peuiies,  and  he  may,  if 
he  thinks  fit,  strike  out  his  own  and  subsequent  indorsements,  and  again 
negotiate  the  bill." 

^'(3.)  Where  an  accommodation  bill  is  paid  in  due  course  by  the  party 
acconmiodated  the  bill  is  discharged." 

See  sect.  60,  jpost,  p.  371,  as  to  the  payment  by  the  banker  on  whom  it 
is  drawn,  of  a  bill  payable  on  demand. 

Sect.  71.  (3.),  ante,  p.  323,  relates  to  the  payment  of  bills  drawn 
in  sets. 

"  (5.)  When  the  acceptor  of  a  bill  drawn  in  a  set  pavs  it  without  requirin<^ 
the  part  bearing  his  acceptance  to  be  delivered  up  to  nim,  and  that  part  at 
maturity  is  outstanding  in  the  hands  of  a  holder  in  due  course,  he  is  liable 
to  the  holder  thereof." 

"  (6.)  Subject  to  the  preceding  rules,  where  any  one  part  of  a  bill  drawn 
in  a  set  is  discharged^  by  pa3rment  or  otherwise,  the  whole  bill  is 
discharged." 

Payment  or  satisfaction  must  be  specially  pleaded.  For  presumptive 
evidence  in  support  of  such  plea  see  the  cases  cited  ante,  pp.  35,  36.  Pay- 
ment of  the  exact  sum  due  on  a  note  b^  the  defendant  in  mil  satisfaction  of 
debt  and  damages  is  sufficient,  and  entitles  the  defendant  to  a  verdict,  and 
the  jury  are  not  bound  to  give  interest,  or  even  nominal  damages,  for  the 
detention  of  the  debt.  Beaumont  v.  Chreaihead,  2  C.  B.  494.  This  was  an 
action  of  debt ;  but  in  an  action  by  indorsee  against  acceptor,  a  plea,  ptiis 
darrein  continuance,  that  an  earlier  indorser  had  paid  to  plaintiff,  then  the 
holder,  who  accepted  the  full  amount  of  the  bill,  and  also  interest  thereon, 
in  full  satisfaction  of  the  bill,  and  all  moneys  due  in  respect  thereof,  not 
mentioning  damages  or  costs,  was  bad.  Goodwin  v.  Gremer,  18  Q.  6.  757  ; 
22  L.  J.,  (£  £.  30 ;  see  also  Ash  v.  PauppevUle,  L.  R,  3  Q.  B.  86.  Satis- 
faction to  one  of  several  partners  is  a  satisfaction  to  all.  Jacaud  v.  French, 
12  East,  317.  And,  payment  by  one,  not  sued,  of  several  joint  and  several 
makers,  is  payment  by  the  defendant.  Beaumont  v.  Greathead,  supra.  So, 
renewal  of  a  joint  and  several  note  by  one  of  the  makers,  and  payment  of 
such  renewed  note,  is  p^g^ment  by  all  of  the  first  note.  Thonie  v.  Smith,  10 
C.  B.  659  ;  20  L.  J.,  Q  F.  71.  But,  the  mere  acceptance  by  the  payee,  from 
one  of  two  joint  and  several  makers  of  a  note,  of  a  mortgage  and  covenant 
to  pav  the  amount  of  the  note,  is  no  defence  to  an  action  against  the  other ; 
for  the  securities  are  not  co-extensive  ;  and  proof  that  tne  mortgage  was 
given  to  secure  the  same  debt  does  not  prove  that  it  was  accepted  in  lieu  and 
satisfaction  of  the  note.     Ansell  v.  Baker,  15  Q.  B.  20. 

A  judgment  and  execution,  without  satisfaction,  against  a  subsequent 
party  to  a  bill,  will  be  no  discharge  of  a  prior  party  ;  it  is  only  an  extin- 
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guishment  between  the  parties  to  the  judgment.  Hauling  v.  MtkUhaU,  S  W. 
BL  1235  ;  as  explained  in  Engli^  v.  Dartey,  2  B.  ft  P.  62.  So,  the  acceptor 
was  liable  at  the  suit  of  an  indorsee,  although  judgment  had  been  obtained 
against  the  acceptor  on  the  biU  at  the  suit  of  a  subsequent  indorsee,  and  he 
had  been  taken  in  execution  on  that  judgment  Woodward  v.  Petty  L.  R., 
4  Q.  B.  65.  But,  a  composition  with  the  acceptor,  and  the  taking  of  a  third 
person's  note  as  a  security  for  it,  operates  as  a  satis&ction  of  the  biU.  En^uk 
V.  Darley,  supra ;  Lewis  v.  JoneSy  4  B.  &  C.  506.  Where  the  plaintiff  paid 
mone^r  to  A.  for  a  bill  accented  by  a  third  party  and  indorsed  in  blank ;  the 
plaintiff  intending  to  buy  tne  bill  and  be  the  holder  thereof,  and  A.  believing 
ne  was  paying  the  amount  for  the  acceptor ;  the  court  held,  that  if  the 
plaintiff  did  not  make  the  payment  in  oraer  to  disdiaige  the  acceptor,  nor 
by  his  expressions  and  conduct  led  A.  so  to  suppose,  he  might  recover  tm 
the  bill.  Lyon  v.  Maxwdiy  18  L.  T.,  N.  S.  28 ;  Ex,  H.  T.  1868.  Where 
the  first  bill  is  '*  renewed"  by  a  second,  no  action  can  be  maintained  during 
the  currency  of  the  latter.  Kendrick  v.  Xomox,  8  C.  &  J.  405.  But,  where 
the  plaintiff  held  a  bill  accepted  by  defendant,  who,  when  it  became  due, 
asked  for  time,  and  three  months  afterwards  gave  pluntiff  another  bill  for 
^e  same  amount,  plaintiff  telling  him  at  the  same  time  that  something  waa 
due  for  interest,  and  continuing  to  hold  the  fint  bill ;  and  the  second  bill 
was  paid  after  it  became  due  ;  it  was  held  that  the  plaintiff  was  entitled  to 
sue  on  the  first  bill  to  recover  the  interest.  Lwnley  v.  Mtugrave,  4  N.  C.  9. 
Where  one  of  three  partners,  after  a  dissolution  of  partnership,  undertook, 
by  deed,  to  pay  a  partnership  debt  on  two  bills  of  exchanse  drawn  by  them, 
and  the  owner  consented  to  take  the  senarate  notes  of  tne  one  partner  for 
the  amount,  reserving  his  right  aga/inst  alt  three,  and  retaining  possession  of 
the  original  bills ;  it  was  held  that,  the  separate  notes  having  proved  un- 
productive, he  might  resort  to  his  remedy  against  the  other  partners,  and 
that  the  taking  of  the  separate  notes,  and  afterwards  renewing  them  several 
times  successively,  did  not  amount  to  satisfieu^tion  of  the  joint  debt  Bedford 
v.  Deakiny  2  B.  &  A.  210.  So,  where,  on  a  bill  of  exchange  being  dishonouied, 
the  acceptor  transmitted  a  new  bill  for  a  lar^r  amount  to  the  payee,  but 
had  not  any  communication  with  him  respectms  the  first ;  and  the  payee 
discounted  the  second  bill  with  the  holder  of  the  first,  which  he  received 
back  as  part  of  the  amount,  and  afterwards,  for  a  valuable  consideration, 
indorsed  it  to  the  plaintiff ;  it  was  held  that  the  second  bill  was  merely  a 
collateral  security,  and  that  the  receipt  of  it  by  the  payee  did  not  exonerate 
the  drawer  of  the  first.  Bring  v.  Clarksony  1  B.  &  C.  14  ;  see  also  Adams  v. 
Bingley,  1  M.  &  W.  192. 

The  principle  of  sect  59  (2),  ante,  p.  367,  applies  to  a  ptut  payment,  and  to 
cases  in  which  the  biU  is  not  strictly  an  accommodation  bill ;  Cook  v.  Lister, 
13  C.  B.,  N.  S.  543  ;  32  L.  J.,  C.  P.  121.  But,  where  an  accommodation 
acceptor  pleaded  payment  by  the  drawer  in  an  action  by  an  indorsee,  proof 
that  the  drawer  nad  handed  a  foiled  acceptance  to  the  indorMee  for  the 
purpose  of  retiring  the  outstanding  bill,  and  that  the  indorsee,  being  his 
banker,  had  credited  the  drawer  for  the  amount  in  his  banldng  accoim^  was 
held  insufficient  to  prove  payment,  the  forged  acceptance  being,  in  fact,  no 
payment  at  alL  Bell  v.  Buckley,  11  Exch.  631 ;  25  L.  J.,  Ex.  163.  Pay- 
ment by  drawer,  who  is  also  payee,  to  the  plaintiff  himself,  his  indorsee,  is 
no  answer  to  an  action  against  the  acceptor  for  value,  if  the  bill  was  left  in 
the  plaintiff's  hand,  to  sue  on  it  as  trustee  for  the  drawer ;  Williams  v.  James, 
15  Q.  £.  498 ;  19  L.  J.,  Q.  B.  445  ;  nor,  if  he  sue  against  the  will  of  the 
drawer  ;  Jones  v.  Broadhurst,  9  C.  B.  173.  If  the  acceptor  discoimt  his  own 
acceptance  for  the  drawer,  this  is  not  payment  so  as  to  bar  an  action  cm  the 
bill  against  the  drawer  by  a  bond  fide  indorsee  for  value,  who  has  taken 
under  an  indorsement  by  the  acceptor.    Attenhoionyh  v.  Mackenzie,  25  L.  J. 
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Ex.  224.  '*  Retiring"  a  bill  by  acceptor  is  equivalent  to  payment,  and  stops 
the  circulation ;  but  retiiinf;  by  an  indorser  only  takes  it  out  of  circulation 
as  regards  hiniBelf,  and  he  retains  the  same  remedies  as  if  he  had  paid 
his  indorsee  in  due  course.  EUam  v.  Denny,  Id  C.  B.  87 ;  23  L.  J., 
C.  P.  190. 

On  a  defence  of  payment,  neither  the  plaintiff  nor  the  defendant  is  bound 
to  produce  the  security  ;  and  where  a  plea  stated,  by  wa^  of  introduction  to 
an  allegation  of  payment,  that  the  note  was  given  in  heu  of  a  former  one, 
and  the  plaintiff  replied  de  injurid  generally,  it  was  held  enough  to  show 
payment  without  proving  the  supernuous  introductory  statement  Shearm 
V.  Bumard,  10  Ad.  &  E.  593.  But,  if  on  a  special  detence  of  satisfaction,  it 
becomes  necessaiy  for  the  defendant  to  prove  the  bill  or  note,  he  cannot  cive 
secondary  evidence  of  it  without  having  given  notice  to  produce  it  Ooo&red 
V.  Amumry  3  Q.  R  956. 

By  sect.  24,  ante,  p.  325,  a  person  claiming  under  a  forged  indorsement 
cannot  give  a  discnarge  for  the  bill,  except  under  sect.  60,  post,  p.  371,  in 
the  case  of  a  banker. 

Voluntary  discharge  cmd  waiver,"]  Sect.  61.  "  When  the  acceptor  of  a  bill 
is  or  becomes  the  holder  of  it  at  or  after  its  maturity,  in  his  own  right,  the 
bill  is  discharged." 

Sect.  62.  "  (1.)  When  the  holder  of  a  bill  at  or  after  its  maturity  abso- 
lutely and  unconditionally  renounces  his  rights  against  the  acceptor,  uie  bill 
is  discharged. 

The  renunciation  must  be  in  writing,  unless  the  hUl  is  delivered  tip  to  the 
euceptor,^ 

"(2.)  The  liabilities  of  any  P&rtjr  to  a  bill  may  in  like  manner  be  renounced 
by  the  holder  before,  at^  or  after  its  maturity  ;  but  nothing  in  this  section 
shall  affect  the  rights  of  a  holder  in  due  course  without  notice  of  the 
renunciation." 

Sect  63.  "(1.)  Where  a  bill  is  intentionally  cancelled  by  the  holder  or 
his  agent,  and  the  cancellation  is  apparent  thereon,  the  bill  is  discharffed." 

"  (2.)  In  like  manner  anv  pioty  liable  on  a  biU  may  be  discharged  By  the 
intentional  cancellation  of  ms  signature  by  the  holder  or  his  a^ent  In  such 
case  any  indorser  who  would  have  had  a  right  of  recourse  against  the  party 
whose  signature  is  cancelled,  is  also  discharged.'' 

'^  (3.)  A  cancellation  made  unintentionallv,  or  under  a  mistake,  or  without 
the  auuiority  of  the  holder  is  inoperative ;  out  where  a  bill  or  any  signature 
thereon  appears  to  have  been  cancelled  the  burden  of  proof  lies  on  the  party 
who  alleges  that  the  cancellation  was  made  unintentionally,  or  under  a 
mistake,  or  without  authority." 

The  provision  in  sect  62  (1),  as  to  the  renunciation  being  in  writing  is 
new. 

The  renunciation  must  be  unequivocal : — ^Thus,  a  declaration  by  the 
holder,  that "  he  should  look  to  the  drawer  for  payment,  and  that  he  wanted 
no  more  of  the  acceptor  than  another  debt  not  connected  with  the  bill,"  will 
not  be  sufficient  to  discharge  the  acceptor ;  Parker  v.  Leigh,  2  Stark.  228 ; 
Adams  v.  Gregg,  Id,  531. 

Alteration  of  the  position  of  the  parties,  giving  time,  dx,"]  Oiving  time  to  or 
releasing  a  principal  discharges  a  surety,  vide  post,  p.  434 ;  and  therefore 
giving  time  to  the  acceptor  discharges  the  drawer  and  indorsers.  English  v. 
Barl^,  2  B.  &  P.  61.  So,  giving  time  to  anyprior  party  discharges  sub- 
sequent ones.  Hall  v.  Cols,  4  a£  &  E.  577.  This  defence  must  be  pleaded 
specially ;  so  that  the  pleadings  on  the  record  sufficiently  apprise  the  parties 
of  the  nature  of  the  requisite  proofs.    There  most  be  a  bmding  agreement 
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founded  on  a  good  consideration,  on  which  an  action  would  lie,  if  broken. 
Moss  V.  Hall,  5  Exch.  46.  Forbearance  to  sue  the  acceptor  is  not  of  itself 
equivalent  to  giving  time.  Walwun  v.  St  Quintin,  1  B.  &  P.  652 ;  English 
T.  Darley^cmU,  p.  369  ;Pru» v. Kirkham,3R.&C.  437  ;  34 L.  J., Ex.  35.  An 
agreement  between  the  plaintiff  and  a  stranger  to  give  time  to  the  acceptor, 
win  not  discharge  an  indorser,  unless  the  acceptor,  theprincipal  deotor, 
was  part7  to  the  agreement  L^fon  v.  Holt,  5  M.  ft  W.  250 ;  Fraser  v. 
Jordan,  8  E.  &  B.  303  ;  26  L.  J.,  Q.  B.  288.  Taking  a  cognovit  from  the 
acceptor,  after  action  brought,  by  which  the  time  m  obtaining  judgment 
against  him  1b  not  deferred,  is  not  a  giving  of  time.  Jay  v.  Warren,  1  C.  & 
P.  532 ;  Lee  v.  Levy,  4  B.  &  C.  390. 

It  is  a  good  equitable  defence,  that  the  defendant  made  the  note  jointly 
with  A.  as  suret jr  onlv  for  him,  of  which  the  plaintiff  had  notice  at  the  time 
and  that  the  plamtiff  gave  time  to  A.  without  the  defendant's  knowledge, 
Pooley  V.  Harradine,  7  R  &  B.  431 ;  26  L.  J.,  Q.  B.  156 ;  Taylor  v.  Burgess, 

5  H.  &  N.  1 ;  29  L.  J.,  Ex.  7  ;  Oreenough  v.  M'Cldand,  30  L.  J.,  Q.  B.  16, 
Ex.  Ch. ;  even  though,  although  the  plaintiff  knew  the  defendant  was  only 
surety,  he  did  not  agree,  nor,  did  the  defendant  stipulate,  that  he  should  be 
treated  by  the  plaintiff  as  suretjr  only,  or  otherwise  than  as  a  maker  of  the 
note.  S.  C.  So,  in  equity,  giving  tmie  to  the  drawer  or  indorser  of  an  ac- 
commodation acceptance,  with  notice  that  it  is  such,  releases  the  acceptor  ; 
Bailey  v.  Edwards,  4  B.  &  S.  761  ;  34  L.  J.,  Q.  B.  41 ;  Edvnn  v.  Lancader, 

6  B.  &  S.  571.  It  is  sufficient  if  the  plaintiff  knew  the  position  of  the 
defendant,  before  time  is  given,  though  ne  did  not  know  it  at  the  time  of 
the  contract    Oriental  Financial  Corporation  v.  Overend,  Gumey,  <k  Co,,  L.  R., 

7  Ch,  142 ;  L.  R.,  7  H.  L.  348. 

If,  however,  the  agreement  for  giving  time  to  or  releasing  the  principal  is 
Qualified  by  a  reservation  of  remedies  against  the  surety,  the  surety  is  not 
discharged.  Bateson  v.  Ooslvng,  L.  R.,  7  C.  P.  9  ;  Muir  v.  Orawfora,  L.  R., 
2  H.  L.  Sc.  456 ;  and  cases  cited  post,  p.  435. 

The  indorser  of  a  bill  of  exchange  who  has  paid  it  at  maturity  is  entitled 
to  the  benefit  of  any  securities  deposited  to  secure  the  payment  thereof  bv 
prior  parties  thereto.  Duncan  v.  N,  ds  8.  Wales  Bank,  6  Ap.  Ca.  1,  D.  P. 
yide  post,  p.  435. 
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Statute,]  The  General  provisions  of  the  B.  of  Ex.  Act,  1882,  relating  to 
cheques  are  as  follows  : — 

Sect  73.  "  A  cheque  is  a  bill  of  exchange  drawn  on  a  banker,"  (vide  sect 
2,  ante,  p.  318),  **  payable  on  demand.'' 

"  Except  as  otherwise  provided  in  this  Part,"  (t.  e.  Part  III.  comprising 
sects.  73  to  82),  "  the  provisions  of  this  Act  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a  cheque." 

These  provisions  of  the  Act  wlU  be  found  under  appropriate  headings, 
ante,  pp.  318  to  369. 
74.  **  Subject  to  the  provisions  of  this  Act — 

(1.)  Where  a  cheque  is  not  presented  for  payment  within  a  reasonable 
time  of  its  issue,  and  the  drawer  or  the  person  on  whose  account  it  is 
drawn  had  the  right  at  the  time  of  such  presentment  as  between  him 
and  the  banker  to  have  the  cheque  paid  and  suffers  actual  damage 
through  the  delay,  he  is  discharged  to  the  extent  of  such  damase,  that 
IB  to  say,  to  the  extent  to  which  such  drawer  or  person  is  a  creditor  of 
such  banker  to  a  laiger  amount  than  he  would  have  been  had  socli 
cheque  been  paid." 
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*^  (2.)  In  determining  what  is  a  reasonable  time  regard  shall  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  and  of  bankers,  and  the 
facts  of  the  particular  case.** 

'*  (3.)  The  holder  of  such  cheque  as  to  which  such  drawer  or  person  is  discharged 
shall  be  a  creditor,  in  lieu  of  such  drawer  or  person,  of  such  banker  to  the 
extent  of  such  discharge,  and  entitled  to  recover  the  amount  from  him.^ 

Sect.  75.  '*  The  duty  and  authority  of  a  banker  to  pay  a  cheque  drawn  on 
him  by  his  customer  are  determined  by — 

[1.)  Countermand  of  payment : 

:2.)  Notice  of  the  customer's  death." 
ict.  60.  "  When  a  bill  payable  to  order  on  demand  is  drawn  on  a  banker, 
and  the  banker  on  whom  it  is  drawn  pays  the  bill  in  good  faith  and  in  the 
ordinary  course  of  business,  it  is  not  incumbent  on  the  banker  to  show  that 
the  indorsement  of  the  pavee,  or  any  subsequent  indorsement,  was  made  by, 
or  under,  the  authority  of  the  person  whose  indorsement  it  purports  to  be, 
and  the  banker  is  deemed  to  have  paid  the  bill  in  due  course,  although  such 
indorsement  has  been  foiged  or  maiie  without  authority.'' 

This  section  is  somewhat  wider  in  its  terms  than  tne  stat.  16  &  17  Yict. 
c.  59,  8.  19,  which,  however,  extends  "  any  draft  or  order  drawn  upon  a 
banker  for  a  sum  of  money  payable  to  order  on  demand."  It  applies  to 
bankers  only.  Halifax  Union  v.  Wheelwright,  L.  R,  10  Ex.  183.  An  in- 
dorsement *^per  proc.**  or  "  as  agent "  is  within  it.  Charles  v.  BlackweU,  1 
C.  P.  D.  548  ;  2  0.  P.  D.  151,  C.  A.  It  protects  only  the  banker  on  whom 
the  cheque  is  drawn,  and  the  drawer  may,  in  an  action. for  money  had  and 
receiveo,  recover  the  amount  of  the  cheque  from  any  person  who  has  obtained 
payment  thereof,  through  a  forged  endorsement.  Ogden  v.  Beixas,  L.  R,  9 
C.  P.  513  ;  BobbeU  v.  PinkeU,  1  Ex.  D.  368.  So,  might  the  owner  of  a 
cheque  ;  even  against  a  banker,  who  had  received  the  monej^  for  a  customer. 
Arnold  v.  Chequ/s  Batik,  1  C.  P.  D.  579.  These  cases,  decided  on  16  &  17 
Vict,  c  59,  s.  19,  are  applicable  to  the  B.  of  Ex.  Act,  1882,  s.  60,  supra^ 
Now,  however,  where  tne  cheque  is  crossed,  sect.  82,  post,  p.  374,  **  a  banker 
who  has  in  good  faith  and  witnout  any  negligence  received  payment  for  a 
customer."  Matihiessen  v.  L,  <k  County  Bank,  5  C.  P.  D.  7,  decided  on  39  & 
40  Vict.  c.  81,  s.  12. 

There  is  now  no  restriction  on  the  amount  for  which  a  cheque  can  be 
drawn  ;  the  stat  23  &  24  Yict  c.  Ill,  s.  19  is  repealed  by  the  B.  of  Ex. 
Act,  1882,  s.  96. 

It  is  not  now  illegal  to  post-date  a  cheque,  whether  payable  to  bearer  or 
order  ;  vide  ante,  p.  224  ;  out  a  partner  in  a  non-trading  firm  cannot  bind 
his  firm  by  drawing  a  post-dated  cheque,  in  the  name  of  the  firm.  Forster 
y.  Mackreth,  L.  R,  2  Ex.  163.  It  may  be  mentioned  that  the  drawer 
thereof  is  under  no  obligation  for  the  benefit  of  a  third  person  to  stop  its 
payment  before  it  is  due.  Ex  pte.  Richdtde,  post^  p.  372.  As  to  a  banxer^s 
uaoility  with  respect  to  post-dated  cheques,  vide  post,  p.  373. 

As  to  effect  of  taking  an  overdue  cheque,  see  sect.  36  (2,  3),  ante,  p.  360. 
Bee  also  L,  dt  County  Sank  v.  Grooms,  8  Q-  B.  D.  288. 

Payee,  bearer,  or  indorsee,  against  drawer."]  The  plaintiff  may  be  put  to 
prove  the  drawing  and  the  presentment  to,  and  non-payment  by,  the 
banker,  and  also  notice  to  the  drawer  of  the  non-payment,  unless  the  facts 
excuse  such  notice.  The  evidence  necessary  in  support  of  the  plaintiff's 
case  will  be  gathered  from  what  has  been  said  unaer  the  head  of  Bills  of 
exchamjge,  ante,  pp.  342,  et  seq, 

A  banker  who  has  carried  to  the  credit  of  his  customer's  account  the 
amount  of  a  cheque  handed  to  him  for  that  purpose  becomes  a  holder 
thereof  for  value,  and  may  sue  the  drawer  thereon,  whether  the  accoimt 
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iB  overdrawn  ;  Currie  v.  Mi&a,  L.  R,  10  Ex.  153,  Ex.  Ch. ;  affiimed,  on 
another  ground,  in  D.  P.,  1  Ap.  Ca.  554  ;  McLean  v.  Clydesdale  Bcmkvng  Co,^ 
W.  N.  1883,  p.  184,  D.  P. ;  or  not ;  ExvU.  BichdaU,  19  Ch.  D.  409,  C.  A. 

Sect.  45  (2),  ante,  p.  344,  provides  that  presentment  must  be  within  a 
reasonable  time  after  issue,  naving  regard  to  the  usage  of  trade  and  par- 
ticular circumstances. 

As  between  holder  and  drawer  mere  delay  in  presenting  for  pa^en^ 
short  of  six  years,  is  no  answer,  unless  the  defendant  has  been  prejudiced 
by  it ;  as  by  the  failure  of  the  bank  after  the  drawing  of  the  cheque. 
Robimon  v.  Ha\cksfard,  9  Q.  B.  52  ;  Lavjs  v.  Bcmd,  3  C.  B.,  N.  S.  442 ;  27 
L.  J.,  C.  P.  76.  In  which  case  the  drawer  is  released  from  liability  ;  sect 
74  (1),  ante,  p.  370.  The  reasonable  time  under  sects.  74  (1,  2),  ante,  pp. 
370,  371,  for  presentation  in  order  to  avoid  this  risk,  is  the  day  following 
the  day  of  receipt.  Moule  v.  Brown,  4  N.  C.  266  ;  Alexander  v.  Burcl^iela, 
7  M.  &  Gr.  1061.  But,  if  the  holder  of  the  cheque  does  not  live  in  the 
same  place  with  the  drawee,  he  may  send  it  to  his  banker  or  other  agent 
by  the  post  of  the  next  day  after  he  received  it,  and  the  ag^t  should  present 
it  not  later  than  the  day  met  he  received  it ;  Rickford  v.  Ridge,  2  Camp.  537 ; 
Eaire  v.  Henty,  10  C.  B.,  N.  S.  65 ;  30  L.  J.,  C.  P.  302 ;  Pridsavx  v.  OriddU, 
L.  R.,  4  Q.  B.  455  :  and  this  holds  good  as  between  banker  and  customer ; 
S.  CC. ;  BaUey  v.  Bodenham,  16  C.  B.,  N.  S.  288 ;  33  L.  J.,  C.  P.  252. 

The  process  of  presenting  che(][ues  through  the  banker's  clearing  house, 
is  described  in  the  special  verdict,  in  Warwick  v.  Rogers,  5  M.  &  Or.  340^ 
348.  Such  presentment  has  been  held  to  be  good,  vide  ante,  p.  346.  Pre- 
sentment of  a  cheque  to  a  banker  through  the  post  is  a  proper  mode  of  pre- 
sentment Heywood  v.  Pickering,  L.  R,  9  Q.  a.  428,  followinc  Prideaux  v. 
Criddle,  L.  R,  4  Q.  B.  455,  461.  If  so  presented  and  the  banJcer  delay  to 
return  the  cheque,  or  to  remit  the  money,  any  loss  thereby  occasioned  will, 
as  between  the  nolder  and  the  drawer,  fall  on  the  latter.  Heywood  v.  Picker- 
ing, supra. 

By  sect.  50  (2)  (c),  (4),  ante,  p.  353,  notice  of  dishonour  is  excused 
where  the  banker  is  as  between  himself  and  the  drawer  under  no  obligation 
to  p^  the  cheque,  or  (5),  where  the  drawer  has  countermanded  payment. 
See  Carew  v.  Duckvoorth,  L.  R,  4  Ex.  313. 

A  person  taking  a  cheque  payable  to  order,  but  without  indorsement,  has 
no  better  title  tha^  the  person  from  whom  he  took  it,  although  he  took  it 
bond  fide  and  without  notice  ;  and  he  is  affected  by  that  person's  fraud,  of 
which  he  had  notice  before  he  obtained  a  formal  indorsement.  WTUstkr  v. 
Forster,  14  C.  B.,  N.  S.  248  ;  32  L.  J.,  C.  P.  161.  See  sect.  31,  anU,  p.  336, 
and  sect.  29,  a7ite,  p.  322. 

Indorsee  agadnst  Indorser,']  Where  the  cheque  has  been  indorsed,  and  the 
indorser  is  sued  by  the  holder,  the  plaintiff  is  bound  to  show  due  diligence  in 
endeavouring  to  oDtain  payment,  and  giving  notice  of  non-payment  to  the 
defendant.  By  sect  45  (2),  ante,  p.  SMk4,  the  cheque  must  be  presented 
within  a  reasonable  time  or  tiie  indorser  will  be  discharged.  As  to  reason* 
able  time,  see  Moule  v.  Brown,  supra  y  and  cases  cited,  ante,  p.  344. 

By  sect.  56,  "  where  a  person  sims  a  bill  otherwise  than  as  drawer  or 
acceptor,  he  tiiereby  incurs  the  liabilities  of  an  indorser  to  a  holder  in  due 
course.''    As  to  a  holder  in  due  course,  see  sect  29,  ante,  p.  322. 

Banker's  liability  on  cheques,]  Although  by  sect  53  (1),  ante,  p.  323,  ^  a 
bill  of  itself  does  not  operate  as  an  assignment  of  funds  in  the  hands  of  the 
drawer  available  for  payment  thereof,  and  the  drawee  of  a  bill  who  does 
not  accept  as  required  by  this  Act,  is  not  liable"  thereon,  yet  there  is  an  im* 
plied  contract  by  a  banker  with  his  customer  to  cash  cheques  within  a 
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reasonable  time  after  be  bas  effects ;  Mcarzetti  v.  Williams,  1  B.  &  A<L  415  ; 
and  the  customer,  if  a  trader,  is  entitled  to  temperate  damages  on  bis  cbeque 
being,  under  sucb  circumstances,  dishonoured,  without  showing  special 
damage  ;  Bolvny.  Stetoard,  14  C.  B.  595  ;  23  L.  J.,  C.  P.  148  ;  and,abanker 
having  been  in  the  habit  of  cashing  cheques  of  the  plaintiff  when  diere  were 
securities  of  his  at  the  bank,  though  the  cash  balance  was  against  him,  was 
held  liable  for  dishonouring  cheques  under  similar  circumstances  ;  Cwm/ming 
V.  Shavd^  5  H.  &  N.  95 ;  29  L.  J.,  Ex.  129.  So,  where  the  customer  placed  in 
his  bankers'  hands  a  sum  to  meet  a  particular  bill,  and  the  bankers,  instead 
of  meeting  the  bill,  placed  it  to  the  credit  of  an  overdrawn  account,  it  was 
held  that  tne  bankers  were  liable  for  the  amount  of  the  bilL  Hill  v.  SmiJih^ 
12  M.  &  W.  618.  But,  the  bankers  may,  unless  they  have  agreed  otherwise, 
without  notice  to  their  customer,  combine  accounts  he  Ims  with  seveial 
branches  of  the  bank,  and  dishonour  his  cheques,  if  on  the  whole  state  of 
account  he  have  not  sufficient  assets  ;  Gametl  v.  McKewan,  L.  R.,  8  Ex.  10 : 
for  such  branches  form  but  one  bank  ;  Prince  v.  Orimtal  Bank  Cor.,  3  Ap. 
Ca.  325,  P.  C. ;  except  for  the  purpose  of  honouring  cheques  drawn  on  a  par- 
ticular branch  ;  fVoodland  v.  Fear,  7  E.  &  B.  519  ;  26  L.  J.,  Q.  B.  202 ; 
and,  of  calculating  the  time  for  giving  notice  of  dishonour.  Clode  v.  Bayley^ 
12  M.  &  W.  51,  anie,  p.  349. 

A  customer  is  bound  by  the  custom  of  bankers.  Emanitel  v.  Roharts,  9 
B.  &  S.  121.  In  this  case,  bankers  were,  on  this  ground,  held  justified  la 
dishonouring  a  cheque  which  had  been  previously  presented  at  the  bank 
before  it  was  due,  and  then  marked  '*  post-dated  "  b^  them.  In  consequence, 
however,  of  the  repeal  of  the  enactments  prohibiting  the  post-dating  of 
cheques  (wde  ante,  p.  224)  this  custom  no  longer  exists,  and  a  banker  will 
now  pay  a  cheque,  althoi^h  it  has  been  marked  "  post-dated." 

Crossed  Cheques, — Statute,]  Sect.  76.  (1)  <*  Where  a  cheque  bears  across  its 
face  an  addition  of — 

(a.)  The  words  *  and  company '  or  any  abbreviation  thereof  between  two 
ptarallel  transverse  lines,  either  with  or  without  the  words  '  not  nego- 
tiable ;'  or 

(6.)  Two  parallel  transverse  lines  simply,  either  with  or  without  the 
words  *  not  negotiable ; ' 
that  addition  constitutes  a  crossing,  and  the  cheque  is  crossed  generally." 

^'  (2.)  Where  a  cheque  bears  across  its  face  an  addition  of  the  name  of  a 
banker,  either  with  or  without  the  words '  not  negotiable,'  that  addition  con- 
stitutes a  crossing,  and  the  cheque  is  crossed  specially,  and  to  that  banker." 

Sect.  77.  (1.)  "  A  cheque  may  be  crossed  generally  or  specially  by  the 
drawer." 

"  ^2.)  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it  generally  or 
specially." 

'^(3.)  Where  a  cheque  'is  crossed  generally  the  holder  may  cross  it 
specially." 

^^  (4.)  Where  a  cheque  is  crossed  generally  or  specially,  the  holder  may 
add  the  words  *not  negotiable.' 

'^  (5. )  Where  a  cheque  is  crossed  specially,  the  banker  to  whom  it  is  crossed 
may  again  cross  it  specially  to  another  banker  for  collection." 

"  ^6.)  Where  an  uncrossed  cheque,  or  a  cheG|^ue  crossed  generally,  is  sent 
to  a  Danker  for  collection,  he  may  cross  it  specially  to  himself." 

Sect.  76.  ^^  A  crossing  authorised  by  this  Act  is  a  material  part  of  the 
cheque ;  it  shall  not  he  lawful  for  any  person  to  obliterate  or,  except  as 
authorised  by  this  Act,  to  add  to  or  alter  tne  crossing." 

Sect  79.  "  (1.)  Where  a  cheque  is  crossed  snecidly  to  more  than  one 
banker  except  when  crossed  to  an  agent  for  collection,  being  a  banker,  the 
banker  on  whom  it  is  drawn  shall  refuse  payment  thereof.'* 
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(2.)  Where  the  banker  on  whom  a  cheque  is  drawn  which  is  so  crossed, 
nevertheless  pays  the  same,  or  pays  a  cheque  crossed  genei-ally,  otherwise 
than  to  a  bauKer,  or  if  crossed  specially,  otherwise  than  to  the  banker  to 
whom  it  is  crossed,  or  his  agent  for  collection,  being  a  banker,  he  is  liable  to 
the  true  owner  of  the  cheque  for  any  loss  he  may  sustain  owing  to  the 
cheque  having  been  so  paid. 

Provided,  that  where  a  cheque  is  presented  for  payment  which  does  not  at 
the  time  of  presentment  appear  to  be  crossed,  or  to  have  had  a  crossing 
which  has  been  obliterated,  or  to  have  been  added  to,  or  altered  otherwise 
than  as  authorised  by  this  Act,  the  banker  paying  the  cheque  in  good  faith, 
and  without  negligence  shtdl  not  be  responsible,  or  incur  any  liability,  nor 
shall  the  pavment  be  questioned  by  reason  of  the  cheque  having  been 
crossed,  or  of  the  crossing  having  been  obliterated  or  having  been  added 
to  or  altered  otherwise  than  as  authorised  by  this  Act,  and  of  payment 
having  been  made  otherwise  than  to  a  banker  or  to  the  banker  to  whom 
the  cheque  is  or  was  crossed,  or  to  his  agent  for  collection  being  a  banker, 
as  the  case  may  be." 

Sect.  80,  "  Where  the  banker,  on  whom  a  crossed  cheque  "  (vufe  sect.  77, 
anU^  p.  373)  **  is  drawn,  in  good  faith  and  without  negligence  pays  it,  if  crossed 
generally,  to  a  banker,  and  if  crossed  specially,  to  the  banker  to  whom  it  is 
crossed,  or  his  agent  for  collection,  being  a  banker,  the  banker  paying  the 
cheque,  and,  if  the  cheque  has  come  into  the  hands  of  Uie  payee,  the 
drawer,  shall  respectively  be  entitled  to  the  same  rights  and  be  placed  in 
the  same  position  as  if  payment  of  the  cheque  had  been  made  to  the  true 
owner  thereof." 

Sect.  81.  "  Where  a  person  takes  a  crossed  cheque  which  bears  on  it  the 
words  *'  not  negotiable,  he  shall  not  have  and  shall  not  be  capable  of  giving 
a  better  title  to  the  cheque  than  that  which  the  person  from  whom  he  took 
it  had." 

Sect  82.  ''  Where  a  banker  in  good  faith  and  without  negligence  receives 
payment  for  a  customer  of  a  cheque  crossed  generally,  or  specially  to  him- 
self, and  the  customer  has  no  title  or  a  defective  tiue  thereto,  the  banker 
shall  not  incur  anv  liability  to  the  true  owner  of  the  cheque  by  reason  only 
of  having  received  such  payment" 

Sect.  95.  "  The  provisions  of  this  Act  as  to  crossed  cheques  shall  apply  to 
a  warrant  for  payment  of  dividend." 

The  above  sections  replace  the  Crossed  Cheques  Act,  1876, 39  &  40  Vict, 
c.  81,  which  was  in  very  similar  terms. 

By  the  Revenue  Act,  1883^  46  &  47  Vict.  c.  55,  s.  17,  the  above  sections, 
76-82,  '*  shall  extend  to  any  document,  issued  by  a  customer  of  any  banker, 
and  intended  to  enable  any  person  or  bod^  corporate,  to  obtain  payment 
from  such  banker,  of  the  sum  mentioned  in  such  document,  ana  shall  so 
extend,  in  like  manner,  as  if  the  said  document  were  a  cheque;''  it  does 
not,  however,  "  render  such  document  a  negotiable  instrument?'  It  applies 
to  such  documents  drawn  on  the  Paymaster-Qeneral  by  public  officers. 

As  the  crossing  is  by  sect  78,  ante^  p.  373,  a  material  part  of  the  cheque, 
any  alteration  thereof  will  in  general  (see  sect.  64  (1),  anU^  p.  360)  avoia 
the  cheque. 

•  The  above  sections  do  not  affect  the  negotiability  of  a  cheque,  whether 
crossed  generally  or  specially ,  unless  also  marked  '*not  n^otiable."  See 
Smith  V.  Union  Bank  of  London,  L.  R,  10  0.  P.  291 ;  1  Q.  B.  D.  31,  C.  A. 
Hence,  it  seems  that  the  bond  fide  holder  for  value  of  a  cheque  crossed  only, 
without  the  addition  of  the  words  **  not  negotiable,"  is  the  true  owner  thereof, 
to  whom  the  banker  paying  the  cheque  otherwise  than  as  directed  by  the 
crossing  is  liable  under  sect  79  (2),  supra,  and,  that  the  payee  or  other  person 
who  was  formerly  holder,  but  lost  the  cheque  while  in  a  negotiable  state,  has 
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no  lemedy  given  him  by  the  section.  See  S.  C.  If,  however,  the  cheque  is 
ahK>  marked  "  not  negotiable,"  then,  although  it  continues  to  be  transferahle 
80  that  the  holder  for  the  time  bein^  can  sue  thereon,  yet  by  sect.  81  the 
holder  can  have  no  better  title  than  nis  transferor  had.  A  banker,  however, 
who  bond  fide  and  without  negligence  collects  such  a  cheque  for  a  customer, 
is  protected  by  sect  82.  See  Matthiessen  v.  L.  d:  Gounty  Bank,  5  C.  P.  D.  7, 
decided  on  39  &  40  Vict.  c.  81,  s.  12.  The  drawer  of  a  cheque  may  ratify 
the  payment  made  by  his  banker  to  a  banker  other  than  the  one  named 
in  the  crossing,  and  thereby  make  the  payment  a  good  payment  by  himself 
to  the  holder.    BobbeU  v.  PinkeU,  1  Ex.  D.  368. 

Defences  generally  to  Actions  on  Cheques, 
Vide  ante,  p.  360. 

Action  on  Pbomissort  Notes. 

Statute,]  The  general  provisions  of  the  Bill  of  Ex.  Act,  1882,  relating 
to  promissory  notes  are  as  foUows  : — 

By  sect.  83.  "(1.)  A  promissory  note  is  an  unconditional  promise  in 
writing,  made  by  one  person  to  another,  signed  by  the  maker,  engaging  to 
pay,  on  demand,  or  at  a  fixed  or  determinable  future  time,  a  sum  certain 
m  money,  to,  or  to  the  order  of,  a  specified  person  or  to  bearer." 

'*  (2.)  An  instrument  in  the  form  of  a  note  payable  to  maker's  order  is  not 
a  note  within  the  meaning  of  this  section  unless  and  until  it  is  indorsed  by 
the  maker." 

'*  (3.)  A  note  is  not  invalid  by  reason  only  that  it  contains  also  a  pledge  of 
collateral  security  with  authority  to  sell  or  dispose  thereof." 

'^  (4.)  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both  made  and 
payable  within  the  British  Islands  is  an  inland  note.  Any  other  note  is  a 
foreign  note." 

Sect.  84.  ^^  A  promissory  note  is  inchoate  and  incomplete  until  delivery^ '' 
vide  sects.  2,  21,  ante,  pp.  318,  321,  '^  thereof  to  the  payee  or  bearer." 

Sect  85.  '^  (1.)  A  promissory  note  may  be  made  by  two  or  more  makers, 
and  they  may  be  liable  thereon  jointly,  or  jointly  and  severally,  according 
to  its  tenour." 

"  (2.)  Where  a  note  runs '  1  promise  to  pay '  and  is  signed  by  two  or  more 
persons  it  is  deemed  to  be  their  joint  and  several  note.' 

Sect  86.  "  (1.)  Where  a  note  payable  on  demand"  {vide  sect  I0,ante,p,  320) 
''has  been  indorsed,  it  must  be  presented  for  pavment  within  a  reasonable  time 
of  the  indorsement.    If  it  be  not  so  presented  the  indorser  is  discharged." 

"  (2.)  In  determining  what  is  a  reasonable  time,  regard  shall  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade,  and  the  facts  of  the  particular  case." 

*^  (3.)  Where  a  note  payable  on  demand  is  negotiated,  it  is  not  deemed  to 
be  overdue,  for  the  purpose  of  affecting  the  hmder  with  defects  of  title  of 
which  he  had  no  notice,  by  reason  that  it  appears  that  a  reasonable  time  for 
presenting  it  for  payment  has  elapsed  since  its  issue." 

Sect  89.  "(1.)  Subject  to  the  provisions  in  this  Part,"  (i.e.  Part  IV.,  com- 
prising sects.  83  to  89)  ^'and,  except  as  by  this  section  provided,  the  provisions 
of  this  Act"  (sects.  1-72,  ikde  ante,  pp.  318-369),  "relating  to  bills  of  ex- 
change apply,  with  the  necessary  mcxufications,  to  promissorv  notes." 

"  (2.)  In  appl3nng  those  provisions,  the  maker  of  a  note,  shall  be  deemed 
to  correspona  with  the  acceptor  of  a  bill,  and  the  first  indorser  of  a  note, 
shall  be  aeemed  to  correspond  with  the  drawer  of  an  accepted  bill,  payable 
to  drawer's  order." 

"  (3.)  The  following  provisions  as  to  bills  do  not  apply  to  notes ;  namely, 
provisions  relating  thereto — 


ft 
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{a,)  Presentment  for  acceptance ; 

\h.S  Acceptance ; 

fc.)  Acceptance  9uma  protest ; 

[d,)  Bills  in  a  set. 

"  (4.)  Where  a  foreign  note  is  dishonoured  protest  thereof  is  imnecessarjr 

Sect.  91  (2),  avJte,  p.  318,  enables,  but  does  not  require  a  corporation 
to  make  a  note  under  its  common  seaL 

Sect.  86  (3),  arde^  p.  376,  prevents  sect.  36  (3),  ante,  p.  360,  from  applying 
to  notes.  It  seems  that  by  reason  of  the  Stamp  Acts  (see  sect.  97,  ante,  p.  319), 
sect.  56,  arvte,  p.  357,  does  not  apply  to  notes,  vide  ante,  p.  231. 

It  follows  from  sect.  89,  ante,  p.  375,  that  the  decisions  on  the  correspond- 
ing sections  relating  to  bills  of  exchange  will  apply  to  notes,  vide  arUe,  pp. 
318-36a 

Bank  notes — Amount  of  note."]  The  acts  relating  to  the  issue  of  promissory 
notes  payable  to  bearer  on  demand,  or  bank  notes,  are  cited  under  Stamps — 
Bank  notes,  ante^  p.  224.  Such  notes  must  not  be  for  less  than  61,  stat. 
7  Geo.  4,  c  6,  s.  3.  Other  restrictions  were  placed  by  stats.  48  Geo.  3,  c.  88, 
s.  2,  and  17  Geo.  3,  c.  30,  s.  1,  but  these  are  now  repealed  by  the  B.  of  Ex. 
Act,  1882,  s.  96. 

The  plaintiff  must  be  the  holder  of  the  note.  Where  a  note  w^as  deposited 
with  a  stakeholder  for  the  payee,  and  the  stakeholder  has  refused  to  hand 
it  over,  the  payee  cannot  sue  on  the  note  as  holder.  Latter  y,  TVhite,  L.  R. 
5  H.  L.  578. 

Payee  against  Maker, 

Liability  of  Maker.']  Sect.  88.  ^  The  maker  of  a  promissory  note  by 
makingit — 

(1.^  Engages  that  he  will  pay  it  according  to  its  tenour  ; 

(2.)  Is  precluded  from  denying  to  a  holder  in  due  course  *'  (vide  sect.  29, 
ante,  p.  322),  **  the  existence  of  me  payee  and  his  then  capacity  to  indorse." 

Proo/of  makina  the  note,]  The  making  of  the  note  is  proved  by  proving  the 
handwriting  of  the  defendant ;  or,  if  ms^e  by  an  agent,  by  proof  of  the  hand- 
writing and  authority  of  such  agent.  An  admission  by  the  defendant 
that  the  handwriting  is  his,  will  oe  sufficient  proof,  though  it  was  made 
pending  a  treaty  for  a  compromise.  Waldridge  v.  Kennison,  I  £sp.  143.  An 
offer  on  the  part  of  the  defendant,  after  the  note  has  become  aue.  to  ^ive 
another  note  to  the  plaintiff  instead  of  it,  is  an  admission  of  the  pl^tiff 's 
title.  Bosanquet  v.  Anderson,  6  Esp.  43.  An  admission  of  his  signature  by 
one  of  the  parties,  not  being  partners,  will  only  be  evidence  against  himselt 
Gray  v.  Palmers,  1  Esp.  135. 

Ail  agent  who  makes  a  note  in  his  own  name  will  be  personallv  liable, 
unless  he  distinctly  show  on  the  £Eu:e  of  it  that  he  signs  as  agent  only.  See 
sect  26,  ante,  p.  326.  Thus,  '*  On  demand,  we  jointly  and  severally  promise 
to  pay  E.  H.  or  order  250/.,  value  received,  for  and  on  behalf  of  the  W.  N. 
Association ;  P.  S.,  J.  W.,  Directors,"  was  held  to  mean  jointly  and  nersonallv ; 
and,  therefore  to  make  the  persons  signing  individually  liable.  Healey 
V.  Story,  3  Exch.  3 ;  PenkiviU  v.  Connell,  5  Exch.  381 ;  Bottomley  v.  Fisher, 
1  H.  &  C.  211 ;  31  L.  J.,  Ex.  417.  The  same  rule  applies,  where  the  note 
is  a  joint  one  only.  Price  v.  Taylor,  5  H.  &  N.  540 ;  29  L.  J.,  Ex.  331 ;  Gray 
V.  Raper,  L.  R.,  1  C.  P.  694;  and  CourtavM  v.  Sanders,  16  L.  T.,  N.  S.  562, 
T.  T.  1867,  C.  P.  So,  where  a  note  is  signed  by  the  directors  of  a  company, 
and  the  seal  of  the  company  is  affixed,  tney  are  personally  liable,  unless  it 
appear  on  the  note  that  they  signed  for  the  company  only.  Button  v.  Marthy 
L.  R.,  6  Q.  B.  361.    But,  where  the  defendants,  being  directors  of  the  com- 
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pany,  signed  the  following  note:  ** Three  months  after  date  we  jointly 
promise  to  pay  F.  S.  or  order,  600^.,  for  value  received  in  stock,  on  account 
of  the  L.  &  JB.  Company,  Limited,  J.  M.,  H.  W.  W.,  J.  H.,  Directors,"  it  was 
held  that  it  sufficiently  appeared  that  the  note  was  made  in  the  name  of 
the  company,  within  19  &  20  Vict  c.  47,  s.  43 ;  and  that  the  defendants  were 
not  personally  liable.  lAndus  v.  Melrose,  3  H.'&  N.  177 ;  27  L.  J.,  Ex.  326, 
Ex.  Ch. ;  Aggs  v.  Nicholson,  1  H.  &  N.  165 ;  25  L.  J.,  Ex.  348.  So,  a 
promissory  note  in  the  form  '*  On  demand,  I  promise  to  pay  A.  &  Co.,  or 
order,  the  sum  of  15002.,  with  legal  interest  thereon  until  paid,  value  received. 
For  Mistley,  Thorpe,  and  Walton  Ry.  Co.,  J.  S.  Secretary,"  was  held  not  to 
hind  the  secretary  personally,  although  the  directors  were  not  empowered 
by  their  act  of  incorporation  to  bind  the  company  by  notes.  Alexander 
v.  Sizer,  L.  R.,  4  Ex.  102.  The  Companies  Act,  1862,  s.  47,  is  similar,  though 
wider  in  its  terms;  it  is  not  affected  by  the  £.  of  Ex.  Act,  lQS2,mde  sect  97^2  6), 
anUy  p.  319.  In  Aggs  v.  Nicholsoiiy  supra,  the  court  also  rested  their  decision 
on  the  fact,  which  they  held  was  in  effect  pleaded,  that  the  defendants  did 
not  deliver  the  note,  nor  the  plaintiffs  take  it,  except  as  a  note  ou  behalf  of 
the  company ;  this  is  pointed  out  by  Bramwell,  B.,  in  Price  v.  Taylor j  ante, 
p.  376 ;  and  this  would,  at  any  rate,  be  an  equitable  defence ;  per  Wilde,  B., 
15.  C.  See  Courtauld  v.  Sanders,  16  L.  T.,  N.  S.  468 ;  where  such  a  plea  wag 
pleaded,  and  Wake  v.  Harrop,  6  H.  &  N.  768 ;  30  L.  J.,  Ex.  273 ;  S.  C.  in  error, 
1  H.  &  C.  202 ;  31  L.  J.,  Ex.  451.  See  further  cases  cited,  ante,  pp.  333,  334. 
When  a  note  payable  to  the  maker's  own  order  is  indorsed,  it  becomes  a 
note  payable  to  bearer,  or  to  the  indorsee,  or  his  order,  according  as  the 
indorsement  is  in  blank  or  to  a  named  person.  Hooper  v.  lyUliams,  2  Exch. 
13 ;  Ahsolon  v.  Marks,  11  Q.  B.  19 ;  Brown  v.  De  IVinton,  and  Gay  v.  Lander^ 
6  C.  B.  336.  And,  it  makes  no  difference  that  there  is  a  foot-note  to  it 
making  it  payable  at  a  particular  place.  Masters  v.  Baretto,  8  C.  B.  433.  By 
sect.  7  (2),  ante,  p.  320,  a  note  may  now  be  made  payable  to  the  holder  of  an 
office  for  the  time  being :  this  prrwision  is  new,  see  (Joioie  v.  Stirling,  6  E  &  B. 
333 ;  25  L.  J.,  Q.  B.  335,  Ex.  Ch.  "  I  promise  to  pay  A.  B.  or  order,  three 
months  after  date,  100^,  as  per  memorandum  of  agreement,"  is  on  the  face 
of  it,  a  negotiable  promissory  note ;  and  if  the  effect  of  the  agreement  is  to 
macke  it  conditional,  the  defendant  must  show  it  by  his  statement  of  defence. 
Jury  V.  Barker,  E.  B.  &  E.  459 ;  27  L.  J.,  Q.  B.  255. 

PreeentmerU  for  payment.']  By  sect  87.  (1.)  "Where  a  promissory  note  is 
in  the  body  of  it  made  payable  at  a  particular  place,  it  must  be  presented  for 
payment  at  that  place  in  order  to  render  the  maker  liable.  In  any  other  case, 
presentment  for  payment  is  not  necessary  in  order  to  render  the  maker  liable." 
When  a  place  for  pavment  is  specitied  in  the  body  of  the  note,  presentment 
there  must  be  proved,  though  the  maker  may  not  be  there  to  pay,  and  mav 
have  absconded,  and  left  no  effects  there  or  other  means  of  payment.  Sands 
V.  Clarke,  8  C.  B.  751.  The  words"  payable  at,'*  &c.,  at  the  foot  of  a  note  is, 
from  mercantile  usage,  a  memoranaum  only ;  Masters  v.  Baretto,  supra ; 
and  per  curiam  in  Ivarrington  v.  Early,  2  K  &  B.  766 ;  23  L.  J.,  Q.  B.  48. 
See  the  cases  on  presentment  to  acceptor,  ante,  pp.  344,  et  seq.  In  an 
action  on  a  note  payable  on  demand,  a  demand  need  not  be  alleged  or 
proved ;  for  the  action  itself  is  a  demand.  Rumhall  v.  Ball,  10  Mod.  36. 
It  is  otherwise  if  payable  after  sight.  Holmes  v.  Kerrison,  2  Taunt  323. 
By  sect  10  (1)  (a),  ante,  p.  320,  replacing  (34&  35  Vict,  c  74),  s.  2,  promissory 
notes  payable  at  sight,  or  on  presentation,  are  payable  on  demand.  If  a 
note  be  made  payable  at  a  particular  town,  and  the  maker  has  no  residence 
there,  a  presentment  at  the  oanking-house  there  will  support  an  alle^tion 
that  it  was  presented  there  to  the  maker.  Hardy  v.  Jvoodroofe,  2  Stark. 
319.    If  a  note  be  payable  at  two  places,  presentment  at  either  is  sufficient. 
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Beeching  v.  Gmcer,  Holt,  N.  P.  313;  Notice  of  dishonour  to  the  maker  is 
unnecessary,  for  he  is  in  the  position  of  the  acceptor  of  a  bill.  Sect  89  (2), 
ante,  p.  375. 

Evidence  under  money  claims,]  A  promissory  note  is  evidence  on  the 
money  claims  only  between  immediate  parties.  Waynam  v.  Bend,  1  Camp, 
175.  It  is  evidence  of  money  lent  by  fije  payee  to  the  maker.  Bayley  on 
Bills,  6th  ed.,  362.  A  promissory  note  dated  August,  1844,  purporting  to 
be  for  the  amount  of  interest  due  on  another  note  for  117^.  down  to  6th 
July,  1844,  is  evidence  uf  an  account  stated  in  August,  1844,  of  a  then 
subsisting  debt  of  117/.  Perry  v.  Slade,  8  Q.  B.  115.  Where  anote  cannot 
be  given  m  evidence  for  want  of  a  proper  stamp,  the  plaintiff  may  recover 
on  the  consideration  of  the  note.  Farr  v.  Price,  1  East,  58,  and  Id.,  n. 
And,  the  note  may  be  used  as  evidence  on  the  terms  of  a  loan  of  money, 
though  avoided  by  an  alteration  without  a  fresh  stamp.  Sutton  v.  Toom^er, 
7B.&C.  416. 

The  plaintiff  cannot  resort  to  the  money  counts,  if  the  note  has  been  lost, 
ante,  p.  324.  Nor,  can  he  resort  to  them  where  he  has  made  a  note  his  own 
by  laches,  for  this  operates  aspavment.  Camidge  v.  Allenbyf  6  B.  &  0. 373. 
See  Smith  v.  Mercer,  L.  R.,  3  Ex.*51 ;  Hopkins  v.  Ware,  L.  R,  4  Ex.  268.  A 
special  defence  may  be  necessary  in  both  cases. 

Indorsee  against  Maker, 

In  an  action  on  a  promissory  note  by  an  indorsee  against  the  maker,  the 

Slaintiff  will  have  to  prove,  in  addition  to  the  making  of  the  note  by  the 
efendant,  the  indorsement  stated  in  the  statement  of  claim,  if  traversed. 
It  has  been  already  stated,  ante,  p.  337,  et  seg,,  in  what  manner  an  indorse- 
ment may  be  proved,  and  what  indorsements  are  to  be  proved.  Where  in- 
dorsements are  imnecessarily  mentioned,  as  in  claiming  upon  a  note  made 
to  payee  or  bearer,  they  must,  if  traversed,  be  proved.  fVaynam  v.  Bend, 
1  Camp.  175.  But  semb.,  the  finding  on  such  issues  will  be  immaterial,  if 
the  plaintiff  apj^ears  to  be  bearer ;  and  the  indorsements  may  be  struck  out 
at  the  trial,    bee  Macgregor  v.  Rhodes,  infra. 

Indorsee  against  Indorser, 

In  an  action  by  an  indorsee  against  the  indorser  of  a  promissory  note,  the 
traversable  allegations  are,  the  defendant's  indorsement ;  the  presentment 
to  the  maker ;  his  default ;  and  notice  to  the  defendant  of  the  cushonour. 

By  sect.  87.  "  (2.)  Presentment  for  payment  is  necessaiy  in  order  to 
render  the  indorser  of  a  note  liable." 

^  (3.)  Whei*e  a  note  is  in  the  body  of  it  made  payable  at  a  particular  place, 
presentment  at  that  place  is  necessary  in  order  to  render  an  indorser  liable  ; 
out  when  a  place  of  payment  is  indicated  by  way  of  memorandum  only, 
presentment  at  that  place  is  sufficient  to  render  tne  indorser  liable,  but  a 
presentment  to  the  maker  elsewhere,  if  sufficient  in  other  respects,  shall 
also  suffice." 

It  seems  that  sect.  56  does  not  apply  to  notes,  vide  ante,  p.  231. 

In  what  manner  an  indorsement  may  be  proved  has  been  already  stated, 
ante,  pp.  337.  et  seq.  An  indorsement  admits  all  prior  indorsements, 
and  also  the  nand writing  of  the  maker.  Lambert  v.  Oakes,  1  Ld.  R^rm. 
443  ;  Free  v.  Hawkins,  Holt,  N.  P.  550 ;  Macgregor  v.  Rhodes,  6  E.  &  B. 
266  ;  25  L.  J.  Q.  B.  318. 

In  what  manner  a  note  or  bill  of  exchanj;e  must  be  presented  for  pay- 
ment has  been  stated,  ante,  p.  344.    A  promissory  note  must  be  presented 
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within  a  time  which  is  reasonable,  under  all  the  circumstances.     Chartered 
Mercantile  Bank  of  India,  dx.  v.  Dickson,  L.  R.  3  P.  C.  574. 

It  has  been  before  stated  by  and  to  whom,  and  within  what  time,  notice 
of  dishonour  must  be  given,  and  what  will  be  considered  sufficient  proof  of 
the  delivery  of  the  notice  and  of  its  contents,  &c.,  ante,  pp.  346,  et  sea. 
It  has  also  oeen  shown  in  what  cases  proof  of  notice  may  be  dispensed  with 
by  an  acknowledgment  or  otherwise,  ante,  pp.  353,  et  seq.  "WTiere  the 
payee  of  a  note  indorses  it  for  the  accommodation  of  the  maker,  it  is  still 
necessary  to  give  notice  to  the  payee  in  order  to  charge  him  as  indorser,  and 
oral  eviaence  is  not  admissible  that  it  was  agreed  between  the  parties  that 
the  note  should  not  be  put  in  force  until  after  a  given  event.  Free  v. 
HawUns,  8  Taunt  92. 

Evidence  xmder  money  cUwrnsJ]  An  indorsement  is  evidence  of  money 
lent  by  the  indorsee  to  the  indorser..  Keesebower  v.  Tims,  Bayley  on  Bills, 
6th  ed.,  363. 

Damages  generally. 
Vide  sect.  57,  ante,  p.  369. 

Defences,  generally,  to  Actions  on  Promissory  Notes. 
Vide  ante,  p.  360. 


ACTION  ON  POLICY  OF  INSURANCE. 

MaHne  Insurance. 

The  plaintiff  may  be  called  upon  to  prove  the  following  facts : — ^vi2.,  the 
subscription  or  execution  of  the  policy  by  the  defendant ;  the  interest  of 
the  party  as  averred ;  the  putting  of  the  goods,  &c,  on  board,  when  the 
policy  is  on  goods  ;  the  inception  of  the  risk  ;  compliance  with  warranties ; 
a  licence  for  the  purpose  of  legalising  the  voyage,  in  some  cases ;  the  loss ; 
and  amount  of  it. 

Form  of  policy. "^  The  form  of  the  policy  is,  in  a  great  measure,  regulated 
by  the  Stamp  Act,  30  &  31  Vict,  c  23,  the  provisions  of  which  act  will  be 
found,  ante,  p.  248.    As  to  the  effect  of  an  insurance  slip,  vide  ante,  p.  249. 

The  policy  is  sometimes  so  framed  that  no  action  is  maintainable  on  the 
policy  till  the  loss  has  been  adjusted.  Tredtoen  v.  Holman,  I  H.  &  C.  72  ; 
31  L.  J^  Ex.  398.  But  on  this  case  see  Edvjards  v.  Aherayron  Mutual  ^ip 
Insur,  Soc.,  1  Q.  B.  D.  563,  596,  per  Brett,  J. 

It  is  immaterial  in  what  part  of  the  polityv  the  subject-matter  of  insurance 
appears.     Griffiths  v.  BrawXey-Moore,  4  Q.  B.  D.  70,  C.  A. 

Assigivmerd  of  poliey.'\  By  the  Policies  of  Marine  Insurance  Act,  1868 
(31  &  32  Vict,  c  86),  s.  1,  it  is  enacted  that,  "  whenever  a  policy  of  insurance 
on  any  ship,  or  on  any  goods  in  any  ship,  or  on  any  freight,  has  been 
assigned,  so  as  to  pass  the  beneficial  interest  in  such  policy  to  any  person 
entitled  to  the  property  thereby  insured,  the  assignee  of  such  policy  shall  be 
entitled  to  sue  thereon  in  his  own  name  ;  and  the  defendant  in  any  action 
shall  be  entitled  to  make  any  defence  which  he  would  have  been  entitled  to 
make  if  the  said  action  had  been  brought  in  the  name  of  the  person  by 
whom  or  for  whose  account  the  policy  sued  upon  was  effected."    Sect  2,  the 


380  Action  on  Policy  of  Marine  Insurance, 

assiniment  may  be  made  by  indorsement,  in  the  fonn  given  in  the  schednle 
to  the  act    And  see  now  J.  Act,  1873,  s.  25  (6),  ante,  Dp.  281,  282. 

The  act  applies  to  the  case  of  an  assignment  of  the  policy,  after  loss ; 
Lloyd  v.  Fleming,  L.  R,  7  Q.  B.  299  ;  but,  not  where  the  policy  has  lapsed ; 
N,  of  England,  dec,  Co,  v.  Archangel  Maritime  Insur,  Co.,  L.  R.  10  Q.  B.  249. 
It  will  not  extend  to  an  agreement  only  for  an  assignment.  See  Spencer  ▼. 
Clarke,  9  Ch.  D.  137.  As  to  ndsing  a  defence  under  the  latter  part  of  this 
flection,  vide  post,  p.  404. 

Proof  of  the  Policy,"]  On  a  defence  denying  the  making  of  the  policy,  the 
policy  must  be  produced  and  proved ;  and  if  subscribed  by  an  agent  of  the 
defendant,  the  handwriting  and  authority  of  the  agent  must  be  proved.  If 
the  authority  of  the  agent  was  in  writing  it  should  generally  be  produced  ; 
but,  the  authority  may  also  be  proved  by  showing  that  the  defendant  has 
recognised  the  act  of  the  agent  in  this  instance,  or  in  other  similar  in- 
stances in  which  he  has  subscribed  policies  for  the  defendant ;  as  where  a 
witness  stated  that  he  was  authorised  by  power  of  attorney,  but  added,  that 
the  defendant  had  been  in  the  habit  of  paying  losses  upon  policies  which 
the  witness  had  subscribed  in  his  name,  tJ^e  power  neea  not  be  produced. 
Haughton  v.  Ewbank,  4  Camp.  88 ;  BrocklebanJc  v.  Sugrue,  5  C.  &  P.  21. 
Where  a  witness  proved  the  agent's  handwriting,  and  swore  that  he  had 
often  observed  him  sign  policies  for  the  defendant,  but  did  not  know  that 
the  defendant  had  given  any  authority  to  sign  that  policy,  Ld.  Kenyon  held 
the  agency  proved  ;  Neal  v.  Erving,  1  Esp.  61  ;  but,  where  the  witneae 
added  that  ne  did  not  know  of  any  instance  in  which  the  defendant  had 
paid  a  loss  upon  any  policy  so  subscribed,  Ld.  EUenborough  held  the  proof 
of  agency  was  incomplete ;  Courteen  v.  Touee,  1  Camp.  43,  n.  The  authority 
given  to  an  insurance  broker  to  effect  a  policy  does  not  extend  to  warrant 
him  in  cancelling  it.    Xenoe  v.  Widcham,  L.  K.,  2  U.  L.  296. 

A  custom  that  an  agent's  authority  to  underwrite  policies  is  limited  to  a 
particular  sum  is  good,  although  the  assured  is  not  aware  of  the  limitation, 
and  if  the  agent  exceed  the  sum,  the  principal  is  not  bound  by  the  policy  at 
all.     Bainee  v.  Ewing,  L.  R,  1  Ex..  320. 

As  to  insurance  on  an  open  policy,  on  goods  in  ships,  to  be  afterwards 
declared,  see  lonidee  v.  Pacific,  dbc.  Insurance  Co,,  L.  R.,  6  Q.  B.  674  ;  L.  R,, 
7  Q.  B.  517,  Ex.  Ch.  :  Stephens  v.  Australasian  Insur.  Co.,  L  R,8  C.  P.  18  ; 
Imperial  Marine  Insur,  Co.  v.  Fire  Insur,  Cor.,  4  C.  P.  D.  166. 

In  the  case  of  incorporated  joint-stock  Companies  for  insurance  the 
policies  often  provide  expressly  on  the  face  of  them  that  the  capital  stock 
and  funds  of  tne  company  shall  alone  be  charged,  and  that  no  proprietor 
shall  be  liable  beyond  his  share  in  it  In  such  cases  the  insured  cannot  sue 
the  proprietors  as  general  partners  jointly  liable  in  sclido,  even  if  the  stock 
and  funds  be  adequate;  and  it  is  questionable  whether  such  a  policy 
amounts  to  a  joint  contract  at  all,  or  to  a  contract  with  each  proprietor  in 
proportion  to  his  share,  or  to  a  separate  contiiict  with  the  directors  who 
signed  the  policy  in  pursuance  of  tne  deed  of  settlement.  See  HaXkei  v. 
Mercham,t  Traders'  Insurance  Co,,  13  Q.  B.  960 ;  HaUett  v.  Doiodall,  18  Q.  B. 
2  ;  21  L.  J.,  Q.  B.  98,  Ex.  Ch. 

The  usage  of  a  particular  trade  will  be  regarded  in  the  construction  of 
policies,  and  every  underwriter  is  supposed  to  be  acquainted  with  it  Noble 
v.  KenTwway,  2  Doug.  510,  and  cases  cited,  ante,  pp.  21,  et  seq.  As  to  the 
stamp  and  alteration  of  the  policy,  see  aiite,  j)]).  247-260. 

An  action  will  lie  at  the  suit  of  the  agent  or  other  person  in  whose  name 
the  insurance  was  effected  ;  Provincial  Ins^ir,  Co.  of  Canada  v.  Leduc,  L.  R, 
6  P.  C.  224  ;  and,  a  principal  may  ratify  an  insurance  made  for  his  benefit 
after  knowledge  of  loss  ;  Williains  v.  N,  China  Insur,  Co,,  1  C.  P.  D.  757 ; 
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or  in  the  name  of  the  person  interested.  Policies  are  frequently  under  seal, 
but  the  matters  to  be  proved  are  substantially  the  same  whatever  be  the 
form  of  the  statement  of  claim. 

Interest  in  the  ship,  how  provedJ]  Insurances  without  interest,  or  wagering 
policies,  on  British  ghiys,  or  goods  therein,  are  void  by  19  Qeox  2,  c.  37,  s.  1, 
and,  the  interest  must  bej)roved  otherwise  than  by  the  policy  itself.  Interest 
is  not  in  issue  unless  traversed.  In  the  case  of  foreign  ships,  interest  need 
not  be  alleged  or  proved.  Thelltisson  v.  Fletcher,  1  Doug.  315 ;  Oraufurd  y. 
Hunter,  8  T.  R.  13  ;  Nantes  v.  Thompson,  2  East,  385. 

The  interest  in  the  ship,  as  statea  in  the  claim,  may  be  proved,  j^rvmd 
f(icie,  by  evidence  of  possession  of  the  ship  ;  or,  of  acts  of  ownership,  as 
directing  the  loading  of  the  ship,  purchasing  the  stores,  paying  the  people 
employed,  &c.  Amery  v.  Rogers,  1  Esp.  209 ;  Thonuu  v.  Foyle,  5  Esp.  88. 
A  common  mode  of  proof  is  to  call  the  master,  who  will  prove  that  he  was 
apnointed  and  employed  by  the  parties  in  whom  the  interest  is  averred ; 
ana,  though  it  should  appear,  on  cross-examination,  that  the  plaintiff  claims 
under  a  bill  of  sale,  it  is  not,  on  that  account,  necessary  for  him  to  produce 
the  bill,  or  the  ship's  register,  unless  such  further  evidence  should  be 
rendered  necessary  in  support  of  the  primd  facie  proof  of  ownership,  in  con- 
sequence of  proof  to  the  contrary.  Robertson  v.  Frenchy  4  East,  136.  Pirie 
v.  Anderson^  4  Taunt.  652.  Wbere  the  interest  is  averred  in  persons  who 
have  never  been  in  possession  of  the  ship,  it  ma^  be  proved  by  showing  the 
ownership  of  the  persons  under  whom  such  parties  claim,  and  the  derivative 
title  firom  them — ^viz.,  the  bill  of  sale ;  but  now,  bv  the 'Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  s.  107,  and  18  &'^19  Vict.,  c  91,  s.  15,  the 
register,  or  an  examined  or  certified  copy  thereof,  may  now  be  used  as  primd 
fade  proof  of  ownership.     See  Effect  (^ship's  register ^  ante,  p.  206. 

Interest  in  ship — Insurable  Interest,"]  A  penon  who  lends  money  for 
repairs  of  a  ship  has  no  insurable  interest  in  it,  and,  as  a  master  has  no 
power  to  hypothecate,  an  hypothecation  of  the  ship  by  the  master  gives  no 
insurable  interest  to  such  a  creditor.  Stainbankv.  Penning,  11  C.  B.  51  ; 
20  L.  J.,  C.  P.  226 ;  Stainbank  v.  Shepard,  13  C.  B,  418  ;  22  L.  J.,  Ex.  341, 
Ex.  Ch.  And,  qucere,  whether  a  valid  hypothecation  would  give  such 
interest    S.  C.  0. 

If  the  assured  assign  away  his  interest  in  the  ship  before  the  loss  he  cannot 
recover,  except  as  trustee  for  the  assignee,  where  there  has  been  an  agree- 
ment that  it  shall  be  kept  alive  for  the  l[)enefit  of  the  latter.  Powles  v.  Innes, 
11  M.  &  W.  10  ;  N,  of  England  Oil  Cake  Co,  v.  Archangel  Ins.  Co.,  L.  R,  10 
Q.  B.  249.  But,  an  assignment  by  way  of  mortgage,  though  in  terms  absolute, 
will  not  prevent  the  assured  from  recovering.  iVard  v.  Beck,  13  C.  B.,  N. 
S.  668  ;  32  L.  J.,  C.  P.  113. 

*  Interest  in  goods^  how  proved — Bill  of  lading,]  The  interest  in  goods  may 
be  proved  primd  facie,  like  ihe  interest  in  the  ship,  by  evidence  of  posses- 
sion and  acts  of  ownership.  It  is  also  frecjuently  proved  by  the  production 
of  the  bill  of  lading.  A  bill  of  lading  directing  the  delivery  of  the  goods 
to  the  consignee  is  evidence  of  interest  in  him,  the  captain  proving  that  he 
received  the  goods  under  it ;  M^Andrew  v.  BeU,  1  Esp.  373  ;  and  where  the 
goods  are  made  deliverable  to  the  consignor,  the  bill  mdorsed  by  him,  either 
specially  or  in  blank,  is  evidence  of  interest  in  the  indorsee,  or  holder ; 
LickbarrowY,  Mason,  2  T.  R.  71 ;  but,  such  evidence  isprimdfacie  only,  and 
not  conclusive  ;  Seaigrave  v.  Union  Marine  Insurance  Uo.,  L.  &.,  1  G.  P.  305. 
The  signature  of  deceased  master  to  the  bill  of  lading,  as  it  has  the  effect  of 
charging  himself,  is  evidence  of  the  interest  of  the  consignee  ;  but,  if  the 
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master  qualifies  his  acknowledgment  by  the  words  "  contents  unknown/'  it 
is  then  no  evidence  per  se,  Haddow  v.  Parry,  3  Taunt  303.  Where,  to 
prove  property  in  a  cai^o  by  purchase  beyond  seas,  the  plaintiff  produced 
a  bill  of  parcels  of  one  G.,  at  Fetersbuig,  with  his  receii)t  to  it,  and  proved 
his  hand,  Lee,  C.  J.,  admitted  it  as  evidence  against  the  insurers.  Rtuael  ▼. 
Boh^me,  2  Str.  1127. 

Interest  in  goods — Insurable  interest.]  An  averment  that  the  plaintiffs 
were  interested  in  the  profits  to  arise  from  the  sale  of  goods  which  H.  &  Co. 
had  sold  to  them,  is  not  satisfied  by  showing  an  oral  aneement  for  the  sale 
to  tiie  plaintiffs  not  capable  of  being  enforced  against  H.  &  Co.  Stoehdale 
v.  Dunlop,  6  M.  &  W.  224.  A  mere  equitable  interest  in  ^oods  is  an  in- 
surable one  ;  thus,  where  A.,  being  indebted  to  B.,  indorses  a  oill  of  lading 
to  C,  with  a  letter  telling  him  to  hold  the  goods  in  trust  for  B.,  B.  has  an 
insurable  interest ;  Hill  v.  Secretan,  1  B.  &  P.  315  ;  but  a  mere  agent,  who 
has  not  possession,  nor  any  lien  on  the  goods,  has  no  insurable  interest  in 
them ;  Seagrave  v.  Union  Marine  Insur.  Co.,  ante,  p.  381.  A  lien  on  goods  is 
insurable ;  as,  where  the  plaintiff,  owner  of  a  ship,  wnich  had  been  abandoned, 
but  idfterwards  brought  mto  harbour,  together  with  goods,  by  salvors,  was 
obliged  to  pay  the  whole  salvage,  and  thereby  acquit  a  lien  on  the  cargo 
for  contribution  in  the  nature  of  general  average  ;  Briggs  v.  Merchant 
Traders'  Inswr.  Ass,,  13  Q.  B.  167  ;  such  interest  is  sufficiently  described  as 
average  expenses  ;  S.  C.  A  person  who  insures  goods  lost  or  not  lost  may 
recover,  though  he  acquired  his  interest  after  a  partial  loss  of  them,  if  he 
bought  without  knowledge  of  the  loss.  Sutherland  v.  Pratt,  11  M.  &  W. 
296.  But,  after  knowledge  of  loss,  no  assent  or  election  by  the  purchaser  to 
the  appropriation  of  goods  under  a  contract  of  sale  will  enable  hun  to  throw 
a  liabmty  on  the  assured  which  did  not  exist  at  the  time  of  loss.  Anderson 
V.  Morice,  L.  R.,  10  C.  P.  609,  Ex.  Ch.  ;  1  Ap.  Ca.  713;  Stock  v.  Inglis,  9 
Q.  B.  D.  708.  As  to  what  constitutes  an  insurable  interest  in  goods  con- 
tracted to  be  sold  to  the  assured,  see  S.  CC.  A  policy  **  on  goods"  does 
cover  loss  of  profits  to  result  from  the  sale  thereof,  S.  CC.  It  is  sufficient 
if  the  policy  specify  the  subject-matter  of  insurance,  and  it  is  not  necessary 
to  describe  the  assured's  interest  in  it,  unless  his  interest  is  such  as  to  affect 
the  risk  insured  against.  Dixon  v.  Whitworth,  4  C.  P.  D.  371,  375,  (rever- 
sed in  C.A.  on  another  point,  W.  X.  1880,  p.  43,  H.S.),  following  Mackenzie 
v.  Whitworth,  L.  R.,  10  Ex.  142  ;  1  Ex.  D.  36,  Ex.  Ch.  Thus,  an  under- 
writer "  on  goods  **  may  re-insure  by  the  same  description ;  and  the  policy 
need  not  be  expressed  to  be  a  re-insurance,  S.  C.  The  assignee,  after 
loss  of  the  pobcy  of  insurance,  may  now  recover  in  his  own  name, 
vide  ante,  pp.  379,  380. 

If  it  be  averred  that  the  plaintiff  was  interested  at  the  time  of  effectinff 
the  policy,  it  is  immaterial ;  it  is  sufficient  to  show  that  he  was  interested 
at  the  commencement  of  the  risk.  Ehind  v.  IVilkinson,  2  Taunt  237. 
Where  a  policy  was  effected  for  all  persons  interested,  and  B.  was  in  fact 
interested  at  the  time,  but  had  not  authorised  the  insurance,  it  is  sufficient 
to  prove  an  adoption  of  the  policy  by  B.  after  the  loss.  Hagedom  v.  Oliver- 
wn,  2  M.  &  S.  485  ;  Cory  v.  Pottcm,  L.  R,  9  Q.  B.  577. 

As  to  the  right  of  a  p^^cular  owner  to  insure  goods  for  their  full  value, 
for  the  benefit  of  himself  and  the  general  owner,  see  Ebsworth  v.  Alliance 
Marine  Insur.  Co,,  L.  R.,  8  C.  P.  596,  where  the  proper  averment  of  interest 
is  also  discussed.  The  judgment  in  this  case  was  reversed  in  the  Ex.  Ch. 
upon  terms,  the  damages  being  reduced  so  as  to  represent  the  loss  sustained 
by  the  plaintiff  alone.    See  43  L.  J.,  C.  P.  394,  n. 

By  tne  Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26  Vict.  c. 
63),  8.  55,  insurances  against  (L)  loss  of  life  or  personal  injury  cans^  to 
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any  person  carried  in  any  ship ;  (2)  damage  or  loss  caused  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  any  ship  ;  (3)  loss  of  life  or 
personal  injury,  bjr  reason  of  the  improper  navimition  of  any  ship,  caused  to 
any  person  earned  in  any  other  sliip  or  boat;  (4)  loss  or  damage,  by  reason  of 
the  miproper  navigation  of  any  ship,  caused  to  any  other  ship  or  boat,  or  to 
any  goods,  merchandise,  or  other  things  whatsoever  on  board  any  other  ship 
or  CKMkt,  and  occurring  without  the  actual  fault  or  privity  of  the  owners,  shall 
not  be  invalid  by  reason  of  the  natiue  of  the  risk. 

Insurance  of  freight,']  The  interest  of  a  shipowner  in  the  profit  expected 
from  carrying  his  own  goods  is  properly  described  and  insured  as  freight. 
Fiiiid  V.  Flemyng,  1  B.  &  Ad.  45  ;  Devaux  v.  J^AnsoUy  5  N.  C.  519.  As  to 
the  nature  of  this  insurance,  see  Potter  v.  Rankirij  L.  R.,  6  H.  L.  83  ;  in  this 
case  the  insurance  was  of  specific  chartered  freight,  to  be  earned  on  a  future 
voyage,  against  perils  to  bie  incurred  in  the  current  one.  As  to  the  term 
freight,  including  passage  money,  see  Denoon  v.  Home  and  Colonial  Insur. 
Co,fL.  R,  7  C.  P.  341.  In  a  valued  policy  the  court  will  inauire  of  what 
freight  insured  consisted  to  ascertain  whether  the  claim  has  been  satisfied 
or  not     Williams  v.  N.  China  Insur,  Co.^  1  C.  P.  D.  757,  C.  A, 

Inception  and  end  of  the  risk.]  The  risk  begins  at  the  port,  when  the  in- 
surance is  on  a  voyace  *^  at  and  from,**  &c  ;  Palmer  v.  Marshallt  8  Bing. 
79,  317  ;  as  soon  as  ue  ship  is  geographically  within  the  port ;  Hanghton  v. 
Empire  Marine  Insur.  Co.y  L.  R,  1  Ex.  206  ;  or,  at  the  beginning  of  the 
voyage,  when  the  insurance  is  ''from**  the  port ;  Small  v.  Gibson,  16  Q.  B. 
156,  157  ;  20  L.  J.,  Q.  B.  152,  Ex.  Ch.  The  words  "port  or  ports  of 
loading ''  in  the  province  of  B.  A.  include,  not  merely  those  places  techni- 
cally called  ports,  but  all  places  to  which  ships  are  accustomed  to  resort  for 
the  purpose  of  taking  in  cargo.  Harrower  v.  Hutchinson,  L.  R,  4  Q.  B. 
523.  It  makes  no  difrerence  that  by  the  regulations  of  the  province  a  vessel 
which  has  loaded  at  such  port  cannot  proceed  direct  homewards.  Id,  The 
judgment  was  reversed  on  other  grounds,  but  these  points  were  afiirmed  by 
majority  of  the  Ex.  Ch.,  L.  R,  5  Q.  B.  584,  589. 

oy  a  charter-party,  a  vessel,  after  discharging  her  outward  cargo  for 
owner's  benefit,  was  to  proceed  to  G.  or  I.,  as  ordered  at  C.  or  S.  By  the 
charterer's  agents,  and  there  load  a  cax^,  and  therewith  proceed  homewards, 
and  discharge  at  a  port  in  the  United  JSingdom,  and  so  end  the  voyage  ;  it 
was  held  that  the  voyage  commenced  from  tne  period  of  the  discharge  of  the 
outward  can^o.  £ruce  v.  Nicdopulo,  11  Exch.  129 ;  24  L.  J.,  Ex.  321.  See 
VaienJU  v.  CSW»,  6  C.  B.,  N.  S.  270  ;  28  L.  J.,  C.  P.  229.  A  charter-party, 
with  the  usual  clause  agEunst  sea  perils  during  the  voyage,  stipulated  that 
a  certain  steamer  at  N.,  Deins;  tight,  &c,  and  fitted  for  the  voyage,  should 
proceed  to  the  usual  place  of  loading  at  N.,  (or  as  near  thereto  as  could 
safely  be  got),  and  there  load  and  proceed  to  A. :  it  was  held,  that  the 
voyage  commenced  from  her  starting  from  her  then  berth  for  the  loading 
place,  and  that  the  exception  applied  to  that  portion  of  the  voyage.  Barker 
V.  M' Andrew,  18  C.  B.,  N.  S.  759  ;  34  L.  J.,  C.  P,  191. 

In  the  case  of  a  ttm^  policy  (i.^.,  an  insurance  within  certain  dates  without 
reea^  to  a  particular  voya^),  the  risk  begins  at  the  first  date. 

Where  the  vessel  is  lost  in  the  course  ofa  voyage  for  which  she  is  insured, 
some  proof  of  the  inception  of  the  voyage,  or  rSk,  must  be  given.  Koster 
V.  Innes,  By.  &  M.  333.  This  may  be  proved  by  some  of  the  crew ;  or  proof 
of  a  particidar  destination  by  charter-party  will  afford  a  presumption  that 
she  sailed  on  the  chartered  voyage  ;  so,  proof  of  her  clearing  out  for  a  par- 
ticular port  would  be  evidence  tl^t  she  set  sail  for  that  port ;  per  Ld.  Ellen- 
borough,  C.  J.    Cohen  v.  HinckUy,  2  Camp.  52.    So,  proof,  ofa  convoy-bond 
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for  a  particular  port,  signed  by  the  captain,  coupled  with  the  teetimony  of 
the  custom-house  officer  that  a  certificate  ana  other  papers  for  Buch  a 
voyage  would,  in  the  regular  course  of  office,  he  delivered  to  the  captain 
before  he  sailed,  together  with  proof  of  his  sailing,  is  primd  facie  evidence 
of  the  ship  having  sailed  on  such  voyage.  Ibid.  A  licence  for  the  port 
mentionea  in  the  policy  is  primd  facie  evidence  to  the  same  effect  Marmall 
V.  ParkeTy  2  Camp.  69.  If  the  statement  of  claim  aver  that  the  ship  sailed 
after  the  making  of  the  policy,  but  in  fact  it  was  before,  the  variance  is  not 
material.    Peppin  v.  SolomonSy  5  T.  B.  496. 

The  risk  in  tne  case  of  a  voyage  policy  on  the  ship  to  a  port  without  any 
provision  as  to  her  safety  there,  terminates  when  she  is  ancnored  at  the  port 
in  the  usual  place  for  discharge  of  her  cargo.  Stone  v.  Marine  Insur,  Co*  ite.y 
1  Ex.  D.  81.  But,  the  policy  usoallv  extends  in  terms  to  the  end  of  a 
period  of  24  hours  after  moormg  in  safety  in  port,  and  the  underwriters  are 
not  liable  for  a  seizure  after  the  24  hours,  though  for  smuggling  committed  on 
the  voyage  ;  Lockyer  v.  Offley,  1  T.  R  252 ;  but,  where  during  the  24  hours 
the  ship  IS  conipeiled  to  go  back  for  performance  of  quarantine,  the  risk 
continues  ;  JVaples  v.  Eames,  2  Str.  1243.  A  ship  was  insured  from  L.  to 
certain  ports  and  during  30  days'  stay  in  her  last  port  of  dischaige,  and  in 
another  x>art  of  the  policy  the  risk  was  stated  to  continue  until  she  had 
moored  at  anchor  24  hours  in  good  safety ;  held  that  the  30  days  did  not 
begin  to  run  till  the  expiration  of  the  24  hours.  Mercantile  Marine  Ineur, 
Co.  V.  Titherington,  6  B.  &  S.  765 ;  34  L.  J.,  Q.  B.  11 ;  Gambles  v.  Ocean 
Marine  Ins,  Co.,  1  Ex.  D.  141,  C.  A.  Where  the  risk  was  "at  and  from  A. 
to  B.,  and  for  30  days  after  arrival,"  ''upon  the  ship,  &c.,  until  she  hath 
moored  at  anchor  24  hours  in  good  safety,"  it  was  held,  that  after  the  ex- 
piration of  30  days  from  the  arrival  and  mooring  of  the  vessel,  and  her 
naving  remained  as  a  vessel,  though  not  sound,  for  24  hours,  the  undei^ 
writers  were  not  responsible  for  a  subsequent  total  loss.  lAdgett  v.  Secretany 
L.  R.,  5  C.  P.  190. 

As  to  re-insurance  by  one  insurance  company  under  a  running  policy  with 
another  company,  see  GUdstanes  v.  R,  Exeh.  Insur.  Co.,  5  B.  &  S.  797  ;  34  L. 
J.,  Q.  B.  30 :  such  policy  is  good,  although  the  subject-matter  of  the  insur- 
ance was  declared  after  notice  to  all  parties  of  the  loss  of  the  vessel,  although 
it  was  not  then  known  that  the  insurers  had  any  insurable  interest 
therein.    S.  C. 

In  the  case  of  goods,  the  risk  depends  on  the  agreement  of  the  parties,  but^ 
it  usually  begins  with  the  loading  on  board,  and  ends  with  the  safe  dis- 
charge, includinc  their  passage  to  the  shore  by  usual  means.  Tiemey  v. 
Etherington,  cited  per  cur.,  1  JBurr.  348  ;  3  Kent,  Com.  309  ;  see  Australian 
AgricuUurcd  Co,  v.  Saunders,  L.  R.,  10  C.  P.  668.  Where  the  insurance 
was  on  goods  **at  and  from  a  given  port,  beginning  the  adventure  from  the 
loading  at  as  above,''  a  constructive  loading  at  the  port  is  sufficient ;  as,  if  the 
goods  have  been  partially  reloaded,  or  there  has  been  a  material  alteration  in 
me  ownership  ofthe  goods  or  the  voyage,  on  the  arrival  of  the  ship  at  the 
port  with  the  goods  a&eady  aboard.  Carr  v.  MonJtefiore,  5  B.  &  S.  408,  425 ; 
33  L.  J.,  Q.  B.  57,  256.  See  also  Joyce  v.  Realm  Marine  Insur.  Co.,  L.  R., 
7  Q.  B.  580.  It  seems  that  evidence  of  brokers  and  merchants  is  admissible 
to  prove  what  is  the  custom  as  to  when  the  outward  bound  risk  determined 
in  order  to  show  when  the  homeward  bound  risk  commenced.  Camden  v. 
Cowley,  1  W.  Bl.  417.  The  risk  may  include  land  transit  Rodocanachi  y. 
Elliott,  L.  R.,  8  C.  P.  649 ;  L.  R.,  9  C.  P.  518,  Ex.  Ch. 

The  risk  on  insurance  of  freight,  in  the  absence  of  express  provisions^ 
begins  when  ^e  goods,  or  part,  are  on  board,  or  the  ship  is  at  the  port  of 
loading  in  a  condition  to  take  tliem  on  board.  Tonge  v.  tVatts,  2  Str.  1251; 
Devaux  ▼.  J^ Anson,  5  N.  C.  519  ;    IVilUamson  v.  Innes,  1  M.  &  Rob.  88  ;  8 
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Bing.  81,  n. ;  Barber  v.  Fleming^  L.  R,  5  Q.  B.  69  ;  FoUy  v.  United  Fire, 
<^c.  Jnsur,  Co,y  L.  K,  5  C.  P.  155,  Ex.  Ch.  ;  and  Jones  v.  Neptune  Marine 
Inmr,  Co.,  L.  R,  7  Q.  B,  702.    3  Kent,  Com.  270,  311. 

Shipment  of  the  goods.']  The  Bhipment  of  goods  on  board  is  ustiaUy  proved 
by  the  captain  ;  and,  if  he  be  dead,  the  production  of  the  bill  of  lading, 
and  proof  of  his  handwriting  will  be  evidence  of  the  shipping  as  well  as  of 
the  interest,  but  not  if  he  add  **  contents  unknown  ; "  Haddow  v.  Parry,  3 
Taunt.  303  ;  nor,  if  he  be  alive ;  Dickson  v.  Lodge,  1  Stark.  226.  The  copy 
of  an  official  report,  made  in  pursuance  of  the  Customs'  Acts,  12  Car.  2,  by 
the  searcher  of  the  customs,  containing  an  account  of  the  carso  exported^ 
has  been  admitted  to  prove  the  shipping,  without  calling  vie  searcher. 
Johnson  V.  Ward,  6  Esp.  48. 

In  an  action  upon  a  policy  on  freight,  the  assured  must  show  that  some 
freight  would  have  been  earned,  ei&er  by  proving  that  some  goods  were 
put  on  board,  or  that  there  was  some  contract  for  doing  so.  Flmt  y. 
Fleming,  1  B.  &  Ad.  45  :  Levava  v.  T Anson,  ante,  p.  384. 

Compliance  with  warranUes.]  Warranties  are  expressed  or  implied.  They 
are  in  the  nature  of  conditions  precedent.  Where  the  policy  contains  an 
express  warranty,  and  the  defence  raises  the  point  of  non-compliance  there- 
with, a  literal  and  strict  compliance  with  it  must  be  proved ;  it  is  not  suffi- 
cient to  show  something  tantamount  to  a  performance,  unless  it  be  a  waiver 
or  dispensation  of  performance,  which  must  be  pleaded  aa  such,  and  not  as 
a  compliance.  Paioson  v.  Watson,  Cowp.  785  ;  2  Wms.  Saund.  201,  201  a, 
(1) ;  CroockeioU  v.  Fletcher,  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  153.  But,  an 
amendment  to  admit  evidence  of  such  a  defence  would  be  allowed  in  a 
proper  case,  vide  ante,  p.  269,  et  seq. 

A  memorandum  written  on  a  separate  piece  of  paper  cannot  be  considered 
a  warranty.  Pawson  v.  BameveU,  1  Doug.  12,  n.  But,  if  a  separate  paper 
be  referred  to  in  the  poli^,  it  may  thereby  become  part  of  the  policy,  and 
constitute  a  warranty.  Jvorsley  v.  Wood,  6  T.  R  710  (fire  policy) ;  Couedge 
V.  HaHy,  6  Exch.  205  ;  20  L.  J.,  Ex.  146  ;  Heaih  v.  Durant,  12  M.  &  W.  438. 
It  is  immaterial  whether  the  warranty  is  in  the  margin  or  in  the  body  of 
the  policy.  Bean  v.  Stupart,  1  Doug.  11 ;  De  Hahn  v.  Hartley,  1  T.  B.  343. 
A  warranty  may  be  waived  by  a  memorandum  on  the  policy  without  a 
stamp,  under  the  30  &  31  Vict,  c  23,  s.  10  {ante,  p.  249),  Hubbard  v.  Jackson, 
4  Taimt.  169  ;  Weir  v.  Aberdeen,  2  B.  &  A.  325 ;  decided  under  35  Geo.  3, 
c.  63^  8. 13. 

Warranty  of  sailing,']  To  satisfy  a  warranty  ''  to  depart "  on  or  before  a 
particular  day,  the  vessel  must  be  out  of  port  on  or  before  that  day ;  Moir 
V.  R,.  Exch.  Asswr.  Co,,  3  M.  &  S.  461  ;  6  Taunt.  241  ;  but,  a  warranty  <<  to 
sail "  is  satisfied  by  the  ship  breaking  ground  and  getting  under  weigh  ; 
S.  C.  ;  Lang  v.  Anderdon,  3  B.  &  C.  495.  Where  the  insurance  was  from 
an  inland  port,  as  Lyons,  and  the  ship  left  that  port  before  the  day^  without 
her  masts  and  neavy  tackle,  which  she  afterwards  took  in  at  Marseilles  (this 
being  the  usual  course)  without  unreasonable  delay,  but  did  not  sail  thence 
till  after  the  di^j  ;  it  was  held  that,  looking  at  the  nature  of  the  voyase, 
and  the  mercantile  usage  in  similar  adventures,  she  had  complied  with  tne 
warranty  to  sail  by  the  given  day,  and  with  the  implied  warranty  of  sea- 
worthiness. Bouillon  v.  Lupton,  15  C.  B.,  1$.  S.  113  ;  33  L.  J.,  C.  P.  37  ; 
and  see  Discon  v.  Sadler,  post,  p.  387.  But,  unless  the  ship  is  unmoored,  the 
warranty  to  sail  is  not  complied  with.  Nelson  v.  Sahaam;  M.  &  M.  309. 
Sailing  before  the  vessel  has  got  her  clearances,  and  is  equipped  for  the 
voyage,  is  not  a  sailing  within  the  warranty.    Eidsdale  v.  Neumham,  3  M. 
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&  S.  456.  So,  if  the  ship  leave  the  harbour  on  the  day  without  a  sufficient 
crew  on  boards  though  tne  remainder  of  the  crew  are  engaged  and  ready  to 
sail.  Graham  v.  Barras,  5  B.  &  Ad.  1011.  Where  a  vessef  sailed  from  St. 
Anne's,  Jamaica,  within  the  time  of  warranty  with  her  cargo  and  clearances 
on  board,  and  called  at  another  usual  port  in  Jamaica  for  convoy,  where  she 
was  detained  by  an  embargo  till  after  the  time  of  warranty,  it  was  held  that 
this  was  a  sufficient  sailing  from  Jamaica.  Bond  v.  NvU,  Cowp.  601 ;  Thd- 
IvMon  V.  Fergusson^  1  Doug.  360.  A  warranty  to  sail  from  Q.  on  or  before 
November  1st,  contained  in  a  policy  on  a  vessel  *'at  and  from**  New  York 
to  Q.  and  thence  to  England,  is  connned  to  the  part  of  the  voyage  from  Q. 
to  England,  and  the  insurer  is  therefore  liable  for  a  loss  occurring  after 
November  Ist  on  the  voyage  from  New  York  to  Q.  Bavnes  v.  Holland^  10 
Exch.  802  ;  24  L.  J.,  Ex.  204  In  a  time-policy  a  warranty  not  to  sail  for 
a  particular  country  after  a  certain  dav,  is  complied  with  by  getting  out  of 
the  dock,  and  endeavouring  to  leave  the  harbour  in  the  prosecution  of  the 
voyage  ;  it  might  be  otherwise,  if  the  warranty  were. to  sail  from  some  par- 
ticular terminus.  Cochrane  v.  Fisher^  1  C.  M.  &  It.  809,  Ex.  Ch.  A  ship 
having  been  proved  to  have  sailed  under  convoy,  to  prove  the  time  of  sail- 
ing the  log-book  of  the  commander  of  the  convoy  is  evidence.  U  Israeli 
V.  Jotoetty  1  Esp.  427. 

Warranty  of  flag,]  On  a  policy  on  goods,  in  order  to  prove  a  warranty 
that  the  ship  insiured  was  Danish,  proof  of  her  carnring  the  flas  of  that 
nation  at  times  when  she  was  free  from  the  danger  of  capture,  and  that  the 
captain  addressed  himself  to  the  consul  of  that  nation  in  a  foreign  port,  was 
held  primd  facie  evidence.  Areangelo  v.  Thompeon,  2  Camp.  620.  Under 
a  warranty  of  neutrality  it  is  sufficient  to  show  that  the  ship  was  neutral 
when  the  risk  commenced,  though  from  subsequent  hostilities  it  ceased  to 
be  BO  during  the  voyage.  Edmy.  Parkieon,  2  Doug.  732.  In  a  policy  of 
insurance  on  goods  to  be  carried  in  a  certain  ship,  there  is  no  implied  war- 
ranty that  the  ship  shall  not  change  her  nationality.  DeTU  v.  SmUh, 
L.  R.,  4  Q.  B.  414. 

Implied  warranties.]  There  are  also  certain  implied  warranties,  the  breach 
of  wmch  win  prevent  the  insured  from  recovering.  Such  implied  warran- 
ties are  ; — that  there  shall  be  no  deviation  from  the  voyage  insured ; — ^that  it 
shall  be  commenced  without  unreasonable  delay  ; — ^thiat  all  material  circum- 
stances should  be  disclosed  to  the  underwriters ; — and  that  the  ship  shall 
be  seaworthy  :  and  a  breach  of  these  conditions  avoids  the  policy  whether 
there  be  fraud  or  not  Small  v.  Oibson,  16  Q.  B.  158  ;  20  L.  J.,  Q.  B.  158, 
Ex.  Ch.,  per  ewr» 

Warranty  of  seaworthiness.]  By  being  seaworthy  ''is  meant  that  the  ship 
shall  be  in  a  nt  state  as  to  repairs,  equipment,  and  crew,  and  in  all  other 
respects,  to  encounter  the  oroinary  perils  of  the  voyage  insured,  at  the 
time  of  sailing  upon  it  K  the  assurance  attaches  before  the  voyage  com- 
mences, it  is  enough  that  the  state  of  the  ship  be  commensurate  to  the  then 
risk  ;  and,  if  the  voyage  be  such  as  to  require  a  different  complement  of 
men,  or  state  of  equipment  in  different  parts  of  it,  as  if  it  were  a  voyage 
down  a  canal  or  river  and  thence  across  to  the  open  sea,  it  would  be  enough 
if  the  vessel  were,  at  the  commencement  of  each  stage  of  the  navigation, 
properly  manned  and  equipped  for  it  But,  the  assured  makes  no  warranty 
to  tne  underwriters,  that  the  vessel  shall  continue  seaworthy,  or  that  the 
master  or  crew  shall  do  their  duty  during  the  voyi^e,  and  their  negligence 
or  misconduct  is  no  defence  to  an  action  on  the  pouc^r  where  the  loss  had 
been  immediately  occasioned  by  the  perils  insured  against;"  per  Parke,  B., 
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in  delivering  the  judgment  of  the  court,  in  Dixon  v.  Sadler,  5  M.  &  W.  414 ; 
cited  and  approved  by  the  court  in  Biceard  T.  Shtj^ierd,  14  Moo.  P.  C.  494 ; 
Bouillon  V.  LwpUmy  15  C.  B.,  N^  S.  113 ;  33  L.  J.,  C.  P.  37,  cited  anU,  p.  366  ; 
Davidson  v.  Bumandy  L.  R,  4  C.  P.  117;  and  Quebec  Marine  Insur.  Co,  v. 
OommerooZ  Bank  of  Canada^  L.  R.,  3  P.  C.  234.  An  exception  of  loss  from 
unBeaworthiness  does  not  restrict  the  implied  warranty.  S.  C.  Where 
the  cMp  is  not  seaworthv  when  she  sails  on  her  voyage,  this  is  not  remedied 
by  her  becoming  so  afterwards  and  before  loss.  S.  C,  following  For- 
thaw  v.  Chdberty  3  B.  &  £.  158  ;  and  overruling  Weir  ▼.  Aberdeen,  2  B.  &  A. 
320,  324,  on  this  point 

There  is  a  warranty  of  a  similar  nature,  in  an  insurance  upon  goods,  with 
respect  to  the  ship  on  which  they  are  loaded.  Biceard  v.  Skejmerd,  supra. 
In  a  policy  on  deck  cargo,  it  is  insufficient  that  the  ship  is  fit  safely  to 
encounter  weather,  only  because  the  deck  cargo  can  be  readily  jettisoned. 
Daniels  v.  Harris,  L.  B.,  10  C.  P.  1.  But,  there  is  no  implied  warranty  as 
to  the  goods  themselves,  that  they  are  seaworthy  for  the  voyage.  Koebel  v. 
Saunders,  17  C.  B.,  N.  S.  71 ;  33  L.  J.,  C.  P.  310.  In  Biceard  v.  Shepherd, 
mwra,  there  was  an  insurance  on  copper  ore,  "  at  and  from  the  anchorages  oi 
£U  and  N.  to  S.,  to  commence  from  the  loading  at  and  from  the  above 
ports ; "  the  ship  was  seaworthy  at  H.,  but  became  unseaworthy  at  N.  by 
reason  of  overloading,  and  was  lost  after  sailing  from  N. ;  and  it  was  held 
that  the  insured  could  recover  for  the  ore  shipped  at  H.,  but  not  for  that 
shipped  at  N.  See  also  Bouillon  v.  Lu^ton,  supra.  On  an  insurance  of 
goods  until  safely  landed,  including  all  nsk  to  and  from  the  ship,  there  is 
no  warranty  that  the  lighters  employed  to  land  the  cargo  shaU  be  seaworthy. 
,Lane  v.  Nvam,  L.  K,  1  C.  P.  412. 

Frirndfade  a  ship  is  presumed  to  be  seaworthy ;  Farker  v.  Fotts,  3  Dow,' 
23  ;  and  the  onus  of  proving  she  is  not  seaworm^  lies  on  the  defendants ; 
Davidson  v.  Bvmand,  supra  ^ 
the  voyage  becomes  evident 
that  it  arises  from  causes  existing 
that  the  ship  was  not  thenseaworth^ ;  andthe  onusprobandi  in  suchcasesrests 
with  the  assured,  to  show  that  the  inability  arose  from  causes  subsequent  to 
the  commencement  of  the  voyage  ;  per  Ld.  Eldon,  in  Watson  v.  Ulark,  1 
Dow,  344 ;  explained  by  the  G.  A.  in  Fickup  v.  Thames  d:  Mersey  Marine 
Insur.  Co..  3  Q.  B.  D.  594,  C.  A. ;  Douglas  v.  Scougall,  4  Dow,  269.  A  ship 
is  not  fit  for  a  voyage  unless  she  sails  with  a  crew  competent  for  the  voyage, 
considering  its  length  and  the  circumstances  under  which  it  is  imdertaken. 
Therefore,  where,  on  a  voyage  from  Mauritius  to  London,  there  was  no  one 
on  boajrd  competent  to  supply  the  captain's  place  in  case  of  illness,  Ld. 
Tenterden,  G.  J.,  left  it  to  the  jury  whether  the  vessel  was  seaworthy,  and 
the  jury  found  in  the  negative.  Clifford  v.  Hunter,  M.  &  M.  103.  Kent 
(3  Com.  287,  n.)  observes  that  this  ruling  will  hardly  apply  to  short  coasting 
voyages,  and  cites  an  American  case  to  that  effect  But,  where  the  assurea 
has  once  provided  a  sufficient  crew,  the  negligence  of  the  crew  at  the  time 
of  the  loss  is  no  breach  of  the  implied  warranty.  Busk  v.  R.  Exch.  Assur, 
Co.,  2  B.  &  A.  73 ;  Dixon  v.  Sadler,  sumra^ 

There  is  an  implied  warranty  of  seaworthiness  in  a  voyage  policy, 
though  the  insurance  be  on  an  aoandoned  ship  and  ca^o  in  the  interest  of 
the  salvor's  lien.  KnUX  v.  Hooper,  2  H.  &  N.  277 ;  26  L.  J.  Ex.  377.  But^ 
"  seaworthiness"  is  a  relative  term ;  and,  it  is  for  the  jurv  to  say  whether 
the  ship  was  reasonably  able  to  perform  the  voyage ;  S.  G. ;  as  it  depends 
on  the  nature  of  the  ship  as  well  as  of  the  voyage  insured  for  ;  and  in  an 
action  on  a  policy  (in  the  usual  form)  evidence  of  these  facts  is  admissible 
to  show  the  amount  of  seaworthiness  implied.  Therefore,  on  a  policy  "  on 
the  Ganges  steamer  from  the  Glyde  to  Calcutta,"  a  vessel  constructed  for 
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river  navigation  (as  was  disclosed  when  the  policy  was  effected),  and  which, 
although  unfit  for  ocean  navi^tion,  had  been  made  as  seawoi-thy  as  her  size 
and  construction  would  adnnt ;  it  was  held  the  underwriters  were  liable. 
Surges  v.  JVickham,  3  B.  &  S.  669  ;  33  L.  J.,  Q.  B.  17  ;  accord.  Claphomy. 
Langton,  5  B.  &  S.  729 ;  34  L.  J.,  Q.  R  46,  Ex.  Ch.  See  also  BauUlon  v. 
LupUniy  ante,  p.  385.  As  to  evidence  of  unseaworthiness,  see  Merchant^ 
Trading  Co.  v.  Univeraal  Marine  Co.,  cited  L.  R.,  9  Q.  B.  596  ;  and  AndeV' 
ion  V.  Morice,  L.  R.,  10  C.  P.  58, 600,  Ex.  Ch. ;  affirm,  on  this  point,  1  Ap. 
Oa.  713,  D.  P.  It  is  not  a  statutory  unseaworthiness  if  a  ship  sail  in  con- 
travention of  16  &  17  Vict  c.  107,  ss.  170-2,  with  a  deck  cargo  and  without 
a  certificate  of  clearance.     Wilson  v.  Banhin,  L.  R,  1  Q.  B.  162,  Ex.  Ch. 

There  is  no  implied  warranty  of  seaworthiness  where  the  policy  is  merely 
a  time  policy,  (iihmm  v.  SmaUy  4  H.  L.  C.  353  ;  Jenkins  v.  neycockf  8  Moo. 
P.  C.  351 ;  Fawcas  ▼.  Sarsfield,  6  E.  &  B.  192 ;  25  L.  J.,  Q.  B.  249 ;  Dudgeon 
v.  Pembroke,  2  Ap.  Ca.  284,  D.  P. ;  and  Thom^Mon  v.  Hopper,  6  E.  &  R  172  ; 
25  L.  J.,  Q.  B.  240.  But,  if  the  injury  or  loss  happen  to  the  ship  at  sea, 
when  exposed  to  the  ordinary  operation  of  wind  and  waves,  in  consequence 
of  its  being,  to  the  knowledge  of  the  assured,  in  a  defective  state,  or  im- 
properly equipped,  the  insurer  will  not  be  liable  for  injury  thus  occasioned 
oy  the  misconduct  of  the  assured  ;  S.  C,  Id, ;  provided  such  state  was  the 
immediate  cause  of  the  loss ;  3.  C,  E.  B.  &  K  1038  ;  27  L.  J.,  Q.  B.  441, 
Ex.  Ch.  Where  a  partial  loss  arises,  not  from  the  perils  insured  against, 
but  from  the  vice  of^the  subject  of  insurance,  though  this  was  not  known  to 
the  assured,  the  insurers  are  not  liable.  Fawcus  v.  Sarsfield,  supra;  see  also 
Steel  V.  State  Line  S.  Ship  Co.,  3  Ap.  Ca.  72,  D.  P. 

Where  a  question  arises  as  to  the  seaworthiness  of  a  ship,  ship-builders, 
though  they  have  never  seen  the  ship,  may  state  their  opinion  on  examining 
a  survev  taken  by  others,  it  being  a  matter  of  skill  and  science.  BeckwUh  v. 
Sydebotham,  1  Camp.  117;  Thornton  v.  J2.  Exeh.  Assur,  Co.,  Peake,  25,  vide 
ante,  pp.  165, 166. 

Where  the  policy  expressly  admits  seaworthiness,  the  underwriter  cannot 
dispute  itj  even  where  the  loss  was  by  reason  of  unseaworthiness.  Parfitt  v. 
Thompson,  13  M.  &  W.  392. 

Deviation,']  A  deviation  from  the  voyage  insured  is  a  defence  to  an 
action  on  the  policy,  as  being  a  breach  of  an  implied  warranty  on  a  voyage 
policy  ;  even  although  the  degree  or  period  of  risk  is  not  thereby  increased, 
for  the  assured  has  no  right  to  substitute  a  different  risk.  African  Merchants, 
Co.  of,  V.  British  d:  Foreign  Marine  Inmir.  Co.,  L.  R  8  Ex.  154, 157,  Ex.  C^ 
In  this  case  the  policy  was  partly  a  voyace  and  partly  a  time  policy.  Where 
the  insurance  is  on  a  voyi^  to  a  given  place,  and  the  captain  when  he  sails 
does  not  mean  to  go  to  that  place  at  all,  he  never  sails  on  the  voyage  in- 
sured, and  the  policy  does  not  attach  ;  Wooldridge  v.  BoydeU,  1  Doug.  16  ; 
but,  where  the  ultimate  termini  of  the  intended  voyage  are  the  same  as  those 
described  in  the  policy,  although  an  intermediate  voyage  be  contemplated, 
the  voyage  is  to  be  considered  the  same  until  the  vessel  arrives  at  the 
dividing  point  of  the  two  voyages.  The  departure  from  the  course  of  the 
voyage  insured  then  becomes  a  deviation ;  but,  before  the  arrival  at  the 
dividmg  point,  there  is  no  more  than  an  intention  to  deviate,  which  alone 
will  not  vitiate  the  policy.  Kewley  v.  Byan,  2  H«  Bl.  343  ;  Hare  v.  Travis, 
7  B.  &  C.  14.  It  is  a  deviation  avoiding  the  policy  to  slacken  sail  for  the 
purpose  of  acting  as  convoy  to  a  prize.  Laiorence  v.  Syd^hotham,  6  East,  45  ; 
or,  to  take  a  vessel  in  tow.  Scaramanga  v.  Stcmp,  5  C.  P.  D.  295,  C.  A.  But, 
a  deviation  for  the  purpose  of  saving  life  is  not  a  forfeiture  of  the  policv  ; 
secus,  if  for  the  mere  purpose  of  saving  property.  S.  C.  AH  deviations  oy 
reason  of  inevitable  accident  or  strem  of  weather,  to  obtain  needful  pro- 
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viflionBy  or  do  needful  lepaiis,  or  avoid  capture,  are  implied  exceptions  to  the 
warranty.  3  Kent,  Com.  316,  317 ;  per  cur.,  in  Urqukart  v.  Barnard^ 
1  Taunt  456  ;  QEdUy  v.  Ocniru^  4  Camp.  249.  A  deviation  does  not  dis- 
charge the  insurer  firom  liability  for  previous  loss,  but,  only  from  loss  accru- 
ing after  the  deviation.  Qreen  v.  Youna^  2  Ld.  Baym.  840 ;  2  Salk.  444. 
If  there  be  in  the  policy  liber^  to  touch  at  several  named  ports,  and  the 
order  of  touching  is  specified  in  it,  that  must  be  followed,  otherwise  they 
must  be  visited  in  the  order  usual  on  similar  voya^^es,  unless  circumstances 
justify  a  different  order.  Gairdner  v.  Senhousty  3  Taunt  16  ;  3  Kent,  Com. 
814,  316.  Where  the  poli^  was  ^  at  and  from  B.  A.  and  port  or  ports  of 
loading  in  the  province  of  B.  A.,*'  and  the  vessel  went  to  L.  in  the  province 
to  loac^  and  not  getting  a  full  caigo  there,  returned  to  B.  A.  to  complete 
her  cargo,  and  on  the  voyage  there  was  lost ;  it  was  held  that  there  had 
been  no  deviation ;  though  it  would  have  been  otherwise  had  the  vessel 
once  started  from  L.  on  her  way  l^ome.  Harrower  v.  HtUchinson,  L.  R, 
4  Q.  B.  523.  The  judgment  was  reversed  on  other  grounds  in  L.  R.,  5  Q.  B. 
684,  Ex.  Ch. 

In  the  ca^  of  an  insurance  ''at  and  from  a  port,"  an  unreasonable  delay 
of  the  ship  in  reaching  the  port,  so  that  the  risk  is  varied,  will  prevent  the 
policv  from  attaching.  Mount  v.  LarkinSy  8  Bing.  108 ;  De  Wolf  v.  Arch- 
angdInsuT,  Co,,  L.  R.,  9  Q.  B.  451.  So,  where  the  delay  is  after  the  risk 
has  attached,  and  is  not  caused  by  the  perils  insured  against,  it  is  in  the 
nature  of  a  deviation,  and  the  imderwriter  is  dischai^ed.  Palmer  v. 
MarshaUy  8  Bing.  79,  317.  Unreasonable  delay  is  properly  a  Question  for 
the  jury.  Palmer  v.  MarshaUy  supra;  Hamilton  v.  ShMdon,  3  M.  &  W.  49. 
But,  in  case  of  a  seeking  ship,  much  greater  latitude  for  the  seeking 
adventure  must  be  allowecL    PhiUips  v.  Irving,  7  M.  &  Gr.  326. 

Full  ditclosure,]    See  pat,  p.  404,  et  seq,,  Concealment. 

Other  implied  vxvrrarUies.!  There  is  no  implied  warranty  on  the  part  of 
the  owner  of  goods  insured,  that  the  ship  shaU.  be  in  all  respects  properly 
documented ;  therefore,  where  tiie  captam  neglected  to  mention  the  gooos 
in  the  ship's  manifest,  as  required  by  13  &  14  &x.  2,  c.  11,  &c.,  this  was  held 
no  defence  by  the  underwriter  against  the  owner  of  the  gooas.  Carruthers 
V.  Gray,  3  Camp.  142.  Kor,  does  the  owner  of  goods  warrant  that  the  ship 
shall  not  change  her  nationality,  although  the  loss  is  occasioned  by  such 
change.  Dent  v.  Smith,  L.  R.,  4  Q.  B.  414.  Goods  must  be  properly 
stow^ ;  but  lading  them  on  deck  is  not  necessarily  improper,  as  some 
writers  have  supposed.    Milward  v.  Hibbert,  3  Q.  B.  120. 

Licence.]  Where  the  vovage  has  been  legalised  by  a  licence,  such  licence' 
must  be  produced  unless  lost,  when  oral  evidence  of  its  contents  is  admis- 
sible. Kensington  v.  Inglis,  8  £ast,  288.  But^  where  a  licence  was  granted 
by  the  Secretary  of  State  in  this  country  pursuant  to  48  Geo.  3,  c.  126,  oral 
evidence  was  excluded  on  the  ground  tnat  there  must  have  been  some 
register  of  it  preserved  in  the  office  of  the  Secretary  of  State,  which  would 
be  better  than  oral  evidence.  Mhind  v.  Wilkinson,  2  Taunt  237.  By  the 
above-mentioned  statute  a  duplicate  of  the  order  in  council,  authorising  the 
grant  of  the  licence,  is  to  be  annexed  to  it ;  where,  therefore,  the  licence 
was  lost,  examined  copies  of  the  order  in  council  from  the  council  books 
and  of  tiie  licence  in  the  office  of  the  Secretary  of  State  were  held  to  be  the 
only  proper  evidence.  Eyre  v.  PalsgravCy  2  Camp.  605.  Proof  that  a  vessel 
warranted  to  cany  a  French  licence  remained  at  Bordeaux  a  month  after 
the  insi>ection  of  a  document  purporting  to  be  a  French  licence,  and  of  other 
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documents,  by  the  officers  of  the  French  Government,  is  primd  fade 
evidence  that  the  document  is  genuine.  Everth  v.  Tunno,  1  Stark.  50S. 
Where  the  licence  is  general  some  evidence  must  be  given  to  apply  it  to  the 
voyage  in  question.  Barlow  v.  M'Intosh,  12  East,  311.  On  proof  that 
goods,  which  cannot  be  exported  without  a  licence,  were  duly  entered  for 
exportation  at  the  custom-house,  it  was  presumed,  in  action  against  the 
shipowner,  that  there  was  .a  licence  to  export  them.  Van  Omeron  v.  Dowickf 
2  Camp.  44. 

Proof  of  loM — Perils  of  the  sea,]  If  the  insurance  is  with  the  words  "  lost 
or  not  lost  *'  it  will  attach,  although  the  subject-matter  had  been  in  fact  lost 
at  sea  at  the  time  of  insurance,  provided  the  parly  insured  was  at  the  time 
ignorant  of  the  loss.  3  Kent,  Com.  258,  259  ;  Mead  v.  Davison,  3  Ad.  & 
E.  303. 

The  proximate  and  not  the  remote  cause  of  loss  is  to  be  regarded,  and 
any  loss  caused  immediately  by  the  perils  of  the  sea  is  within  the  policy, 
though  it  would  not  have  occurred  but  for  the  concurrent  actions  oi  some 
other  cause  which  is  not  within  it.  Dudgeon  v.  Pembroke,  2  Ap.  Ca.  284, 
D.  P. ;  W,  India  Tdegra/pk  Co.  v.  Home  <&  Colonial  Insur.  Co,,  6  Q.  B.  D.  51, 
C.  A.  But,  where  the^insurance  is  against  perils  of  the  sea,  and  mischief  is 
occasioned  oy  the  seaj  the  natural  and  unavoidable  consequence  of  which, 
is  to  cause  a  further  mischief,  this  consequential  injury  is  also  a  peril  of  the 
sea ;  as,  where  the  sea-water  damages  pEirt  of  a  cargo,  which  tnereby  be- 
comes putrid,  so  as  to  injure  another  part  of  the  cargo  in  contact  with  it. 
Montoya  v.  London  Assur,  Co,,  6  Exctu  451 ;  20  L.  J.,  Ex.  254.  Where, 
however,  the  goods  were  not  actually  damaged,  but  sold  for  less  because 
they  had  formed  part  of  a  cargo  of  goods  wnich  were  damaged^:  this  loss 
was  held  not  to  be  within  the  policy.  Cator  v.  Gt.  W,  Insur.  Co.  of  New 
York,  L.  R.,  8  C.  P.  552.  A  loss  by  perils  of  the  seas,  though  remotely 
occasioned  by  Uie  negligence  of  the  crew,  is  within  the  policy.  Walker  ▼. 
Maitland,  5  B.  &  A.  171;  Bishop  v.  Pentktnd,  7  B.  &  C.  219;  Shtrre  v. 
BentaU,  7  B.  &  C.  798,  n.  So,  a  loss  occasioned  by  the  mistaJce  of  the 
master,  provided  he  was  a  person  of  competent  skill  when  the  policy  was 
effected.  Phillips  v.  Headlcm,  2  B.  &  Ad.  380.  So,  though  the  ship  was 
damaged  bv  negligent  loading,  and  became  leaky,  and  was  run  ashore  to 
prevent  sinking.  jRedman  v.  Wilson,  14  M.  &  W.  476.  A  loss,  occasioned 
by  running  foiu  of  another  vessel  by  nusfortime,  is  a  loss  by  the  perils  of 
the  seas.  BuMer  y.  Fisher,  3  Esp.  67.  So,  if  the  ship  was  run  down  by 
another  ship,  though  through  gross  negligence  on  the  part  of  the  other  ship. 
Snwih  V.  bcott,  4  Taunt  126.  So,  where  the  vessel  is  wrecked  in  conse- 
quence of  the  gross  misconduct  of  the  master.  Heyman  v.  Parish,  2  Camp. 
149.  Where  a  portion  of  the  goods  was  saved  from  the  wreck  and  got  On 
shore,  but  they  were  plundered  by  the  natives  and  never  came  to  the  hands 
of  the  owners,  this  is  a  loss  by  perils  of  the  sea.  Bondrett  v.  Hentigg, 
Holt,  N.  P.  149.  So,  where  the  insurance  was  on  gold,  and  the  ship  was 
stranded  abroad,  and  the  gold  was  taken  charge  of  by  the  foreign  autho- 
rities ;  expense  was  incurred  in  vainly  endeavouring  to  get  the  ship  off,  and 
the  authorities  having  apportioned  the  expense  between  the  parties,  refused 
to  give  up  the  gold  until  the  share  of  expense  due  from  the  plaintiifii  had 
been  paia ;  it  was  held  that  the  amount  so  paid  by  them  was  a  loss  by 
perils  of  the  seas,  for  whether  the  chaise  was  legal  or  not  a  vis  major  pre- 
vented the  plainloffs  obtaining  the  gola  without  paying  the  sum.  and  this 
was  the  immediate  consequence  of  the  wreck.  Dent  v.  Smith,  L.  K.  4  Q.  B. 
414.  So,  on  an  insurance  on  soods,  where  the  ship  was  stranded  a&d  utterly 
disabled  from  proceeding,  and  while  she  lay  in  the  sand  was  seized  and  con- 
fiscated by  the  foreign  authorities.    Hahn  v.  Corhett,  2  Bing.  205. 
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But,  if  the  ship  be  merely  temporarily  disabled,  and  afterwards  seized, 
this  is  a  total  loss  oy  capture,  and  if  this  be  au  excepted  risk,  the  insured 
cannot  recover  for  the  previous  partial  loss  by  perils  of  the  sea.  Livie  v. 
Janson,  12  East,  648.  Several  thousand  bags  oi  coffee  were  insured  against 
perils  of  the  sea,  with  warranty  against  ca;pture,  and  all  the  consequences  of 
nostilities ;  the  captain,  mislea  by  the  extinction  of  a  light,  owino;  to  hos- 
tilities between  two  neighbouring  states,  ran  the  ship  a^ore,  and  die  was 
lost ;  120  bags  of  the  cofifee  were  saved  by  salvors,  and  1,000  bags  more 
would  have  been  saved  but  for  the  interference  of  one  of  the  hostile  parties, 
after  which  the  ship  went  to  pieces  :  it  was  held  that  the  underwriters  were 
liable  for  a  partial  loss ;  for  that  the  cause  of  the  wreck  was  perils  of  the  sea, 
and  that  the  putting  out  the  light,  though  an  act  of  hostility  within  the 
exception,  was  too  remotely  connectea  with  the  loss  to  be  taken  as  the  cause ; 
but  that  the  loss  of  the  1,000  bags  was  within  the  exception.  lonides  v. 
Universal  Marirve  Ass,,  14  C.  B.,  N.  S.  259 ;  32  L.  J.,  C.  P.  170.  Where  the 
insurance  was  on  cattle  warranted  free  from  mortality,  and  they  in  the 
course  of  the  voyage  were  killed  by  the  rolling  of  the  ship  in  a  storm  ;  this 
was  held  a  loss  by  the  perils  of  the  seas.  Ijawrence  v.  Aherdein,  5  B.  &  A. 
107.  So,  under  a  similar  policy,  where  the  horses,  owing  to  a  storm,  broke 
down  the  partitions,  &c.,  oetween  them,  and  so  kicked  and  injured  each 
other  that  they  died.  Gabay  v.  Lloyd,  3  B.  &  C.  793.  But,  where  the 
voyage  is  retarded  by  tempestuous  weather,  and  the  delay  so  occasioned 
causes  the  insured  cargo  to  become  putrid,  so  that  it  is  necessarily  thrown 
overboard,  this  is  not  a  loss  occasioned  by  "  perils  of  the  seas,"  or  by  "  other 
penis.''  Taylor  v.  Dunbar,  L.  B.,  4  C.  P.  206.  See  also  Tatham  v.  Hodgson, 
6  T.  B.  656. 

A  transport  was  insured  for  12  months,  during  which  she  was  ordered 
into  a  dry  harbour  the  bed  of  which  was  uneven,  where,  the  tide  having  left 
her,  she  received  damage  from  an  unusual  sea  swell ;  this  was  held  a  loss  by 
perils  of  the  sea.  Fisher  v.  Inglis,  2  B.  &  A.  315.  But,  if  the  damage  bie 
occasioned  merely  by  the  ship  taking  the'  ground  on  the  ordinary  reflux 
of  the  tide,  this  is  not  a  peril  of  the  sea.  Magnus  v.  Buttemer,  11  C.  B. 
876  ;  21  L.  J.,  C.  P.  119.  So,  where  a  ship  was  hove  down  upon  a  beach 
within  the  tideway  to  repair,  and  the  tide  rising,  she  was  bilged  and  damaged; 
it  was  held  not  to  be  a  loss  by  the  perils  of  the  seas.  Thompson  v.  IVTiitmore, 
3  Taunt.  227 ;  PkiUips  v.  Barber,  5  R  &  A.  161. 

Where  a  slup  sinks  from  her  own  inherent  weakness,  and  not  from  any 
external  violence,  this  is  not  a  loss  by  perils  of  the  sea.  Merchant's  Trading 
Co,  V.  Universal  Marine  Co,,  cited  L.  B.,  9  Q.  B.  596.  See  also  Anderson  ▼. 
Morice,  and  Dudgeon  v.  Pembroke,  cited  ante,  p.  388.  So,  where  a  ship 
became  so  injured  by  worms  during  her  voyage  as  to  be  unable  to  proceed, 
and  was  condemned  as  irreparable,  this  is  not  a  loss  by  perils  of  the  seas. 
Rohl  V.  Parr,  1  Esp.  445. 

An  insurance  against  ''perils  of  the  sea"  does  not  cover  an  injury  re- 
sulting from  the  ordinary  cnemical  action  of  the  sea-water  upon  an  article 
expos^  to  the  action  in  such  a  state  as  inevitably  to  receive  injury  from  it; 
Paterson  v.  Harris,  1  B.  &  S.  336 ;  30  L.  J.,  Q.  R  354 ;  nor  from  damage 
arising  from  the  nature  and  collocation  of  the  cargo ;  The  Freedom,  L.  B., 
3  P.  C.  594. 

Where  two  ships  were  injured  by  collision,  and  the  owners  of  one  were  in 
consequence  compelled  by  a  court  of  admiralty  to  pay  damages,  this  was 
held  not  a  loss  by  perils  of  the  seas  ;  nor,  could  they  recover  the  extra 
expense  of  maintaining  the  crew  whilst  the  ship  was  under  repair,  owing  to 
damage  by  the  sea.  Ve  Vaux  v.  Salvador,  4  Ad.  &  E.  420.  It  has,  in  con- 
sequence, become  the  frequent  practice  to  add  what  is  called  a  collision 
clause  in  modem  policies,  making  the  underwriters  liable  for  any  damages 
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that  tihe  sbipowner  may  have  to  pay,  owing  to  the  ship  having  come  into 
collision  with  another  ship  ;  but  this  will  not  extend  to  the  costs  the  ship- 
owners incur  in  successfully  defending  a  collision  suit  brought  against  them ; 
Xen(y$  v.  Fox,  L.  R,  3  C.  P.  630 ;  in  Ex.  Ch..  L.  R.,  4  C.  P.  666 ;  nor,  to  lia- 
bility for  personal  injury,  occasioned  on  board  the  other  ship,  unless  expressly 
so  extended ;  Taylor  v.  Dewar,  5  B.  &  S.  58 ;  33  L.  J.,  Q.  d.  141 ;  and,  where 
coods  are  lost  through  a  collision  occasioned  by  negligence  of  the  crew,  this 
18  not  a  loss  by  perils  of  the  sea,  or  by  bairatiy  of  masters  or  mariners, 
accident,  or  damage  of  the  Beas ;  QrUl  v.  General  Iron  Screw  Colliery  Co.,  L. 
B.^  C.  P.  476,  Ex.  Ch.    See  further,  pod.  p.  42a 

Where  a  ship  was  disabled  by  perils  of  the  seas  from  pursuing  her  voyage, 
and  the  master,  having  no  other  means  of  defraying  the  expense  of  repairs, 
sold  part  of  the  goods  msured,  and  applied  the  proceeds  towards  the  expense, 
it  was  held  that  this  was  not  a  loss  ofthe  goods  by  perils  of  the  seas.  Potoell 
V.  Gudgeon,  5  M.  &  S.  431 ;  Sarquy  v.  Hob8on,2  B.  &  C.  7  ;  S.  0.  in  Ex.  Ch., 
4  Bing.  131 ;  1  Y.  &  J.  347.  So,  when  in  a  like  case  the  master,  in  order  to 
repair,  raised  monev  on  a  bottoiniy  bond,  which  the  owner  of  the  goods  was 
forced  to  pay  in  order  to  avoid  their  being  sold.  Greer  v.  Poole,  6  Q.  B.  D. 
272  ;  see  also  Philpot  v.  Svxinn,  11  C.  B.,  N.  S.  370  ;  30  L.  J.,  C.  P.  368. 
cited  post;  p.  398.  A  ship  was  wrecked,  sunk,  and  sold  by  the  owner  and 
master  after  a  survey  by  captains  approved  by  the  agent  of  Lloyd's  :  two 
days  afterwards  she  was  ^ot  clear  off  by  the  purchaser  and  repaired,  but  at 
great  expense,  and  she  might  then  have  returned  to  England  in  ballast,  or 
with  certain  kinds  of  cargo.  Ld.  Tentezden  held,  that  not  only  must  the 
owner  act  honestly,  but  that  the  underwriters  were  not  liable  unless  he 
formed  the  best  and  soundest  judgment  that  could  be  formed  under  the  cir- 
cumstances, and,  that  if  the  ship  could  have  been  brought  to  Enghmd,  even 
in  ballast,  so  as  to  have  repaid  the  money  expanded  m  repairs,  ti^ey  ousht 
to  have  been  made  by  the  captain ;  and  he  left  it  to  the  jury  to  say,  whetner 
the  captain  exercised  a  sound  judgment,  as  well  for  the  benefit  of  the  under- 
writers, as  for  the  owners.  Doyle  v.  Dallas^  1  M.  &  Rob.  48.  See  Crordner 
V.  Salvador.  Id.  116^  and  Cobequid  Marine  Insur.  Co,  v.  Barteauz,  L.  R.,  6  P. 
C.  319.  The  question  is,  whether  he  actually  exercised  a  sound  judgment ; 
and  proof  of  his  inability  to  do  so  bv  reason  of  habits  of  drunkenness  or 
otherwise,  is  legitimate  evidence.  Atcock  v.  B.  Exch.  Aseur,  Co.,  13  Q.  B. 
292.  If  a  ship,  agreed  to  be  seaworthv,  is  damaged  by  a  storm,  so  that  the 
expense  of  repair  will  exceed  the  value  of  the  ship  when  repaired,  it  is  a 
totid  loss  by  perils  of  the  seas,  though  the  ship  was  an  old  and  partially 
decayed  one,  and  the  expense  would,  on  that  account,  be  increased.  Phillipa 
V.  Naime,  4  C.  B.  343.  See  Grainger  v.  Martin,  and  other  cases,  poet, 
pp.  397,  398. 

A  ship,  never  heard  of  after  sailing,  is  presumed  to  have  foundered  at  sea. 
Green  v.  Brown,  2  Str.  1199  ;  Newhy  v.  Read,  Park's  Ins.,  8th  edit,  148.  It 
is  sufficient  to  prove  that  the  ship  has  not  been  heard  of  in  the  country  from 
which  she  sailed,  without  calling  witnesses  from  the  port  of  destination  to 
prove  that  she  never  arrived  there.  TwenUow  v.  Oswin,  2  Camp.  85.  The 
time  within  which  a  missing  ship  will  be  presumed  lost  must  depend  on  the 
circumstances  of  the  case.  In  Houstman  v.  Thornton,  Holt,  N.  P.  242,  a 
ship  which  had  sailed  on  a  7  weeks'  .voyage,  and  had  not  bee^  heard  of  for 
8  or  9  months,  was  presumed  to  be  lost.  Where  it  was  proved  that  the 
vessel  ^a  foreign  one,  and  trading  between  foreign  ports)  sailed  on  the  voyage 
insurea  with  the  goods  on  board,  but  had  never  arrived  at  her  port  of  des- 
tination, and  that  a  report  prevailed  at  the  place  whence  she  sailed  that  she 
had  foundered  at  sea,  but  that  the  crew  were  saved — ^this  was  held  sufficient 
privfid  facie  evidence  of  a  loss  by  the  perils  of  the  seas,  and  the  plaintiff  wa 
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lield  not  bound  to  call  any  of  the  crew,  or  to  show  that  he  was  unable  to 
procure  their  attendance.    XosUr  v.  Reed,  6  B.  &  C.  19. 

Where  a  power  to  the  charterer,  for  certain  cauBes  at  his  discretion,  to 
retain  freight  due,  is  lawfully  exercised  by  him  on  account  of  the  happening 
of  a  sea  penl,  the  freight  is  not  thereby  lost  by  perils  of  the  sea.  inman 
Steamship  Co.  v.  Biechoff^  7  Ap.  Ca.  670,  D.  P. 

Proof  of  loss  hy  Jire,']  Proof  that  the  ship  was  burned  by  the  captain  to 
prevent  her  falling  into  the  hands  of  the  enemy,  is  evidence  of  a  loss  by  fire. 
Gordon  v.  Rimminatony  I  Camp.  123.  So,  though  the  ship  was  burned  by 
the  negligence  of  the  master  and  mariners,  this  is  a  loss  by  fire.  Budc  v.  Jx. 
Exck.  Assur.  Co.,  2  B.  &  A.  73.  But,  on  an  insurance  on  goods,  if  the  ^oods 
are  burnt  in  consequence  of  being  put  on  board  in  bad  condition,  this,  being 
occasioned  by  the  insurer's  own  act,  would  not  be  a  loss  by  fire  within  the 
policy.  Boyd  v.  Dubois,  3  Camp.  133.  Where  a  fire  insurance  was  on  a 
ship  described  as  "  lying  in  the  V.  Docks,  with  liberty  to  go  into  a  dry  dock 
and  light  the  boilers  once  or  twice  during  the  currency  of  the  policy  ;"  it 
was  held  that  the  ship  was  not  covered  while  she  was  in  the  river  for  any 
other  purpose  than  to  pass  from  the  V.  Docks  to  a  diy  dock,  and  fdce  versa, 
Pearson  ▼.  Commerdat  Union  Assur.  Co.,  1  Ap.  Ca.  498,  D.  P.  See  also 
Audraiian  AgricuUural  Co.  v.  Saunders,  L.  R.,  10  C.  P.  668,  Ex.  Ch. ;  Win- 
gate  v.  Foster,  3  Q.  B.  D.  682,  0.  A, 

Proof  of  loss  by  capture.1  Where  a  vessel  is  driven  by  a  gale  of  wind  on 
an  enemy's  coast  without  damage,  and  there  captured,  it  is  a  loss  by  capture; 
Green  v.  Elmslie^  Peake,  212 ;  see  lonides  v.  Universal  Marine  Ass.,  ante, 
p.  391 ;  cUiter,  if  lost  by  stranding  before  the  capture ;  Hahn  v.  Corbett, 
ante,  p.  390.  The  books  at  Lloyd  s  have  in  some  cases  been  received  as 
evidence  of  a  capture ;  but,  not  of  notice  of  the  loss  to  the|underwriter.  Abel 
V.  Potts,  3  £sp.  242 ;  Fowler  v.  English,  dec.  Insur.  Co.,  infra.  A  foreign 
sentence  of  condemnation  is  not  evidence  of  a  capture ;  but,  after  other  proof 
of  a  capture,  it  is  evidence  to  show  the  grounds  of  condemnation.  Marshall 
v.  Parker,  2  Camp.  69.  If  a  ship  after  capture,  without  abandonment,  is 
restored  so  as  to  be  in  a  condition  to  pursue  the  voyage  insured,  and  is  after- 
wards lost  on  another  voyage,  the  pleuntiff  cannot  recover  for  a  total  loss  by 
capture.  Kvlen  Kemp  v.  Vigne,  1  T.  R.  304.  A  re-capture  may  convert  a 
total  into  a  partial  loss.  Thellusson  v.  Shedden,  2  N.  R.  228,  230.  But, 
where  the  insurance  was  on  a  ship  against  those  risks  only  that  are  excluded 
b^  the  warranty  free  from  capture,  seizure,  and  detention,  and  with  the 
stipulation  that  the  insurers  should  pay  a  total  loss  30  days  after  news  of 
capture  or  embargo,  and  the  ship  haa  been  detained  by  an  embargo,  it  was 
held  that  the  assured  micht  claim  a  total  loss  at  the  expiration  of  the  30 
days,  although  the  ship  had  been  restored  to  the  assured  after  action  brought. 
Fowler  v.  English  and  Scottish  Marine  Insur.  Co.,  18  C.  B.,  N.  S.  919  ;  34  L. 
J.,  C.  P.  253.  Proof  of  a  capture  by  collusion  with  the  captain  will  support 
an  averment  of  loss  by  capture.  Arcan^elo  v.  Thompson,  2  Camp.  620.  In- 
surance of  a  French  ship  in  England  during  peace  will  not  avail  against 
British  capture  after  war  declared  with  France.  Furtado  v.  Rodgers,  3  B.  & 
P.  191.  Whether  the  words  ''capture  or  seizure"  occur  in  the  policy  or  in 
a  warranty  excepting  them,  capture  by  a  foreign  force  under  error  is  within 
the  words ;  and  the  fact  that  tne  ship  is  sunk  by  the  captor's  guns  does  not 
make  it  less  a  capture.  Powell  v.  Jayde,  5  E.  &  B.  607 ;  25  L.  J.,  Q.  B.  65. 
So,  where  the  ship  is  seized  and  detained  for  smuggling,  amounting  to  a 
barratrous  act  of  the  master.  Cory  v.  Burr,  9  Q.  B.  D.  463,  C.  A. ;  8  Ap. 
Ca.  393.  So,  a  warranty  "  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereat,"  includes  a  piratical  carrying  away  of  the 
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flliip  by  passengers.  Kleinwort  v.  Shepard,  1  E.  &  E.  447  ;  28  L.  J.,  Q.  B. 
147.  So,  a  seizure  of  the  ship  by  savages  for  the  purposes  of  plunder. 
Johnston  v.  Hoggy  10  Q.  B.  D.  432.  Loss  is  total,  if  the  assured  can  onlT 
avert  a  sale  ordered  by  a  prize  court,  pending  an  appeal,  by  giving  bail  which 
a  prudent  uninsured  owner  would  not  have  given.  Stringer  v.  Englui^  Ingur. 
Co.,  L.  R,  4  Q,  B.  676  ;  L.  R.,  5  Q.  B.  584,  Ex.  Ch. 

As  to  a  breach  of  neutrality  and  the  evidence  thereof,  see  Hohbs  t. 
Henning,  17  C.  B.,  N,  S.  791 ;  34  L.  J.,  C.  P.  117. 

Proof  of  loss  by  restraint  of  winces,  <i*c.]  In  an  insurance  in  the  usual 
form  against  the  restraint  of  all  princes,  &c,  is  included  a  loss  consequent 
on  a  seizure,  under  an  embaico  for  a  temporary  purpose  by  the  government 
of  the  country  of  the  aasured,  that  country  and  the  country  of  the  assurer 
bein^  at  peace,  and  the  embargo  being  unconnected  wim  any  hostility 
existing  or  expected  between  the  two  countries  ;  for  the  assured  is  not  so 
identified  with  the  acts  of  the  government  of  his  country  as  to  make  their 
acts  his  own  ;  Auhert  v.  Gray,  3  B.  &  S.  163 ;  32  L.  J.,  Q.  B.  50;  Ex.  Ch., 
overruling  Conway  v.  Gray,  10  East,  536 ;  sed  mujere,  whether  if  the  act  of 
seizure  were  a  lawful  act  under  the  municipal  law  of  the  country  of  the 
assured,  the  seizure  would  as  against  him  be  within  the  insurance.  A 
wrongful  seizure  as  a  slaver,  comes  within  this  clause  ;  and  notice  of  aban- 
donment makes  the  loss  total ;  and,  though  after  long  litigation  and 
judgment  of  restitution  the  goods  still  remain  in  specie,  a  reasonable  man 
could  not  be  expected  to  be  willing  to  retain  possession,  and  therefore  the 
loss  remains  total.  Lozano  v.  Janson,  2  £.  &  E.  160  ;  28  L.  J.,  Q.  B^ 
337. 

A  ship  was  to  be  loaded  with  com  at  I.,  under  a  charter-party,  with 
usual  exception  of  the  restraint  of  princes,  &c. ;  it  was  proved  that  no  com 
had  been  exported  from  I.  during  the  vessel's  stay,  and  evidence  was  given 
to  show  that  W.,  where  I.  was  situate,  was  invaded  by  the  Bussians,  and 
their  general,  G.,  had  refused  to  allow  grain  to  be  exported,  and  had  re- 
ferred the  applicant  elsewhere ;  evidence  was  also  tendered  of  copies  of 
placards  in  the  name  of  G.,  posted  on  the  walls  of  I.^  at  the  period  of  the 
ship's  arrival,  prohibiting  the  exportation  of  grain  ;  it  was  held  that  such 
evidence  was  admissible,  and  proved  a  plea  of  the  exception.  Bruce  T. 
Nicolopulo,  11  Exch.  129  ;  24  L.  J.,  Ex.  321.  This  exception  in  a  bill  of 
lading  for  goods  shipped  in  a  Russian  port,  on  board  a  Mecklenbuis  ship^ 
for  a  port  in  this  country,  means  at  least  the  enemies  of  the  Duke  of  Meck- 
lenburg, the  sovereirai  of  the  carrier.  Russell  v.  Niemann,  17  C.  B.,  N.  S. 
163  ;  34  L.  J.,  C.  P.  10 ;  The  Heinrich,  L.  R.,  3  Adm.  424.  The  act  of 
closing  the  ports  by  an  enemy  is  ''  a  prohibition  of  export  preventing  load- 
in^"    Adamson  v.  Newcastle,  d:c,  Insur.  Assoc,  4  Q.  n.  D.  462. 

The  hostile  detention  of  goods  within  a  besieged  town  is  a  restraint  of 

Princes.    Bodocanaehi  v.  EllioU,  L.  B.,  8  0.  P.  649 ;  L.  R.,  9  C.  P.  518,  Ex. 
'h.  Siege  and  blockade  are  within  the  same  principle  in  this  respect  S.  C« 
Geipd  V.  Smith,  L.  R,  7  Q.  B.  404. 

Proof  of  loss  by  barratry.']  Barratry  is  any  fraudulent  or  criminal  conduct 
by  master  or  mariners  against  the  owner  of  the  ship  or  goods.  Sarle  v. 
Eowcroft,  8  East,  126 ;  CSry  v.  Burr,  ante,  p.  393.  Therefore,  the  act  of  the 
owner  is  not  barratry.  Evidence  that  the  person,  who  was  described  in  the 
policv  and  acted  as  master  of  the  ship,  carried  her  out  of  her  course  for 
fraudulent  purposes  of  his  own,  is  prvmd  facie  evidence  a[  barratry  without 
negative  proof^  that  he  was  not  the  owner.  Boss  v.  Hunter,  4  T.  R.  33L 
Where,  however,  the  whole  ship  is  let,  the  freighter  is  owner  oro  hde  vice, 
And  barratry  may  then  be  committed,  even  with  the  consent  of  the  genenl 
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owner.  VaUejo  v.  Wheder,  Cowp.  143  ;  Scares  v.  Thornton,  7  Taunt.  627. 
Smuggling  by  the  captain,  on  his  own  account,  will  be  evidence  of  barratnr. 
Lochfer  v.  Ojfiey,  1  T.  R.  262  ;  Cory  v.  Burr,  ante,  p.  393.  But,  if  by  the 
gross  negligence  of  the  owner,  the  mariners  baxratrously  carry  smi^gled 
goods  on  board,  the  underwriters  are  not  liable.  Pipon  v.  C&pe,  1  Camp. 
434.  Proof  that  prisoners  of  war  rose  and  confined  all  the  crew  and  put 
them  on  shore  except  one,  who  was  heard  on  the  deck  in  conversation  with 
them,  is  evidence  of  barratry.  Hncks  v.  Thornton,  Holt,  N.  P.  30.  Where 
a  ship  is  lost  through  the  negligent  steering  of  the  master,  whereby  she  was 
run  into  and  sunk,  this  is  not  barratry.  OriU  v.  Omerai  Iron  Screw  Colliery 
Co,,  L.  R.,  3  0.  P.  476,  Ex.  Ch. 

Proof  of  loss  by  "  other  perils.^*']  The  general  insurance  against  "  all  other 
perils,  losses,  and  misfortunes, '  covers  cases  of  marine  damage  of  like 
nature  as  those  enumerated,  e,g.  injury  caused  to  a  steamer  by  the  explosion 
of  her  boiler.  W,  India  and  Panama  Telegraph  Ch.  v.  Home  and  Uolonvd 
Marine  Insur.  Co.,  6  Q.  B.  D.  51,  C.  A.  It  does  not  cover  cases  of  ordinary 
wear  and  tear,  or  damage  resiiltin^  from  ordinary  occurrences  of  a  sea 
voyage,  such  as  loss  of  anchors,  friction  of  rocks,  leakage,  worms,  rats,  &c.y 
for  these  are  not  the  extraordinaiy  and  fortuitous  perils  of  the  sea.  3  Kent, 
Com.  300;  Kay  v.  WheeUr,  L.  R.,  2  C.  P.  302.  Of  this  kind,  is  the 
damage  done  to  a  ship  in  harbour  by  the  ordinary  flux  or  reflux  of  the  tide ; 
Magnus  y.  BuJttemer,  11  C.  B.  876;  21  L.  J.,  C.  P.  119  ;  unless  occasioned 
by  an  unusual  sweU  or  other  accident.  Phillips  v.  Barber,  5  B.  &  A.  161 ; 
see  ante,  p.  391.  But,  the  case  of  a  vessel  sunk  b^  an  English  ship  of  war 
firing  into  her  by  mistake,  was  held  to  be  a  loss  within  the  general  words, 
though  semble,  not  by  "  penis  of  the  sea."  Cullen  v.  Butler,  5  M.  &  S.  416. 
So,  injury  occasioned  to  the  car^o  by  sea-water  which  flowed  down  the 
discharge  pipe  of  the  vessel,  ana  through  some  valves  which  had  been 
negligently  left  open,  while  the  cargo  was  being  loaded  in  harbour,  was 
held  to  lie  covered  by  the  clause  in  the  policy  against  "  other  perils,"  if 
not  a  loss  occasioned  by  ''  perils  of  the  sea."  Davidson  v.  Bumand,  L.  K, 
4  C.  P.  11.  ^ 

Proof  of  stranding  A  The  memorandum,  usual  in  policies  on  gCK)d8,  to 
protect  the  insurers  £rom  claim  for  loss  on  certain  articles,  or  from  liability 
to  particular  average,  '' unless  the  ship  be  stranded,"  raises  the  question  as 
to  what  is ''  strandmg  "  within  the  memorandum.  If  there  be  a  stranding, 
then  the  policy  applies,  although  the  loss  or  injury  to  the  excepted  articles 
was  not  reallycaufled  by  it  TVeUs  v.  Hopwood,  3  B.  &  Ad.  34,  35,  per  Ld. 
Tenterden.  Where  goods  are  insured  free  from  average,  unless  general,  or 
the  ship  be  stranded,  oefore  the  plaintiif  can  recover  for  a  partial  loss  the 
stranding  must  be  proved.  A  strikirig  is  not  sufficient,  if  it  is  merely  tempo- 
rary, as  for  a  minute  and  a  half ;  in  order  to  constitute  a  stranding,  the  ship 
must  be  stationary  for  some  time.  M*Dougle  v.  R.  Exch.  Assur.  Co.,  4 
Camp.  283 ;  4  M.  &  S.  603.  But,  where  the  ship  was  fixed  from  15  to  20 
minutes,  it  was  held  a  stranding.  Baker  v.  Toiory,  1  Stark.  436.  If  a  ship 
is  forced  ashore,  or  is  driven  on  a  bank  and  remains  for  any  length  of  time 
on^the  ground,  as  for  2  hours,  this  is  a  stranding  without  refer^ce  to  the 
degree  of  damage  she  sustains.  Harman  v.  Vaux,  3  Camp.  431.  '^A 
stranding,"  says  Bailey,  J.^  '*  may  be  said  to  take  place  where  a  ship  takes 
the  ground  not  in  the  ordinary  course  of  the  navigation,  but  by  reason  of 
some  unforeseen  accident."  Bishop  v.  PenUand,  7  B.  &  0.  224 ;  accord. 
Wells  V.  Hopwood,  3  B.  &  Ad.  20,  post,  p.  396. 

Where  a  ship,  under  the  conduct  of  a  pilot,  in  her  course  up  the  river  to 
L.  was,  against  the  advice  of  the  master,  fastened  at  the  pier  of  the  dock 
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basin  by  a  rope  to  the  ehore,  and  left  theie,  and  took  the  ground,  and  when 
the  tide  left  her  fell  over  on  her  side  and  bilged ;  this  was  held  to  be  a 
stranding;.  CarrtUhera  v.  Sydebotham,  4  M.  &  S.  77.  So,  where  in  the 
course  of  a  voyage  uj^n  an  inland  navigation,  it  became  necessary,  in  order 
to  repair  the  navigation,  to  draw  off  the  water,  and  the  shi]^  in  consequence, 
although  she  had  been  placed  in  the  most  secure  situation  that  could  ba 
found,  when  the  water  was  drawn  off,  went  by  accident  upon  some  piles, 
which  were  not  previously  known  to  be  there — ^it  was  held  a  stranding. 
Rayner  v.  Godnumd,  6  B.  &  A.  225.  So,  where  in  the  course  of  the  vovage, 
the  ship  was  by  tempestuous  weather  forced  to  tc^e  shelter  in  a  harbour, 
and  upon  entering  it  struck  upon  an  anchor,  and  being  brought  upon  her 
moorings  was  found  leaker  ana  in  danger  of  sinking,  and  on  that  account 
was  hauled  with  warps  higher  up  the  harbour,  where  she  took  the  ground, 
and  remained  fast  for  half  an  hour — ^the  stranding  was  held  to  be  proved. 
Barrow  v.  Bdl^AB.  &  C.  736.  A  ship  was  compelled  in  tiie  course  of  her 
voyage  to  put  into  a  tidal  harbour,  and  was  there  moored  alongside  a  quar 
in  the  usual  place  for  such  ships.  The  rope  with  which  she  was  fastened, 
not  being  of  sufficient  length,  broke  when  the  tide  left  the  vessel,  and  die 
fell  over  upon  her  side,  and  was  thereby  greatly  injured  : — ^held  to  be  a 
stranding,  though  occasioned  remotely  by  uie  negligence  of  the  crew  ;  tJie 
falling  over  was  not  in  the  ordinary  course  of  ue  voyage,  but  in  conse- 
quence of  an  unforeseen  accident  out  of  the  ordinary  course  of  the  voyage, 
via,  J  the  breaking  of  the  rope.    Bithop  v.  Pentiand,  7  B.  &  C.  219. 

But,  where  the  taking  the  ground  is  in  the  ordinary  course  of  nav^adon, 
and  no  more  than  is  usual  with  the  vessel  on  the  same  vovage,  it  is  not  a 
stranding,  though  the  vessel  or  goods  are  injured  by  it  Hioime  y. 
Edmunds,  1  B.  &  B.  388.  "  Where  a  vessel  takes  the  ground,  in  the  ordi- 
nary and  usual  course  of  navigation  and  management  in  a  tide  river  or 
bar  i)our,  upon  the  ebbing  of  the  tide  or  from  natural  deficiency  of  water,  so 
that  she  may  float  again  upon  the  flow  of  tide  or  increase  of  water,  such  an 
event  shall  not  be  considered  as  stranding  within  the  sense  of  the  memo- 
randum. But,  where  the  ground  is  taken  under  any  extraordinary  circum* 
stances  of  time  or  place  by  reason  of  some  unusual  or  accidental  occurrence, 
such  an  event  shall  be  considered  as  a  stranding  within  the  meaning  of  tiie 
memoranduuL"  Wells  v.  Hopwood,  3  B.  &  Ad.  34,  per  Ld.  Tenterden. 
Where  the  vessel,  in  the  course  of  discharging  her  cargo  in  a  tidal  harbour, 
on  one  occasion  grounded,  not  on  the  mud  as  was  intended,  but  on  a  heap  of 
stones,  owing  to  one  of  her  mooring  ropes  breaking,  and  the  wind  blowing 
at  the  time  fiom  a  particular  quarter :  tnis  was  held  to  be  *'  a  stranding? 
S.  C.  So,  where  intentional  ^imding  causes  the  ship  injury,  owing  to  the 
bottom  of  the  harbour  being  m  an  unusual  condition.  Letehford  v.  Uldkanu 
5  Q.  B.  D.  538,  C.  A.  But,  where  upon  the  ebbing  of  the  tide,  the  vessel 
took  the  ground  in  a  tidal  harbour  in  the  place  where  it  was  intended  she 
should,  but  in  so  doinff,  struck  against  some  hard  substance  by  which  two 
holes  were  made  in  her  bottom :  this  was  held  to  be  no  stranding.  King^ord 
V.  Ma/rthallf  8  Bing.  458.  In  Corcoran  v.  Oumey,  1  £.  &  B.  454 ;  22  L.  J., 
Q.  B.  113,  the  ship  was  forced  by  stress  of  weather  to  take  a  tidal  harbour, 
where,  it  being  low  water,  she  took  the  ground,  and  only  floated  about  8 
days  in  a  month  at  the  top  of  the  spring  tides,  being  unable  to  leave  the 
harbour  for  2  months,  owing  to  contnuy  winds :  this  was  held  a  stranding, 
the  court  adopting  the  above  definition  in  WeUs  v.  Hopwood,  supra.  See 
also  De  Mattes  v.  Saunders,  L.  R,,  7  C.  P.  570. 

In  order  to  bring  the  case  witlun  the  stranding,  mentioned  in  the  memo- 
randum as  to  partial  loss,  it  must  appear  that  the  goods  were  on  board  at  the 
time  :  thus,  where  hides  became  putrified  from  leakage,  and  were  sold  in 
the  course  of  the  voyage  at  an  intermediate  port,  and  Uie  ship  was  aJUr^ 


Froof  of  Loss  ;  Total  or  Partial  397 

wards  stranded,  it  was  held  that  the  stranding  was  not  within  the  condition 
in  the  memorandum.  Rovx  t.  Salvador,  1  N.  C.  526.  The  stranding  must 
be  of  the  ship  itself,  and  although  the  insurance  includes  risk  of  cian,  &c., 
the  stranding  of  a  lighter  conveying  the  goods  from  the  ship  will  not  make 
the  insurers  liable.    Hoffnum  v.  Marshall^  2  N.  C.  383. 

^roof  of  loss  ;  total  or  partial,']  A  loss  may  be  total  or  partial,  and  a  total 
loss  may  be  either  actual  or  constructive.  A  loss  is  saia  to  be  total  if  the 
thing  insured  is  either  totally  destroyed,  or  is  so  damaged  as  to  be  worthless 
and  the  adventure  thereby  wholly  frustrated.  Roux  v.  Salvador,  3  N.  C. 
266.  It  is  a  constructive  total  loss  if  the  thing  insured,  though  still 
existing  in  fact,  is  lost  for  all  useful  purposes,  so  as  to  justify  the  insured  in 
abandoning  all  his  interest  in  it  to  the  insurer  and  claiming  as  for  a  total 
loss.  Where  the  loss  is  acttudly  total,  no  abandonment  is  necessary  to  found 
a  claim.  Bovx  v.  Salvador,  post,  p.  399  ;  3  Kent,  Com.  318.  Thus,  stranding 
is  not  a  total  loss,  and  may  not  be  the  foundation  of  any  claim  at  all ;  bu^ 
if  the  ship  become  thereliy  unnavigable,  b^  reason  of  the  impossibility  of 
getting  her  afloat  or  the  great  expense  of  doing  so,  the  loss  maybe  converted 
mto  a  total  one  by  abimdonment.  3  Kent,  Com.  323.  So,  where  a  ship  is 
on  the  voyage  so  dunaged  that  she  would  cost  more  to  repair  so  as  to  fit  ner 
to  complete  the  voyi^e  than  she  would  be  worth  when  repaired.  Kemp  v. 
EaUiday,  6  B.  &  S.  723  ;  34  L.  J.,  Q.  B.  223;  L.  R,  1  Q.  B.  520  ;  6B.&S. 
757,  Ex.  Ch.  If  a  ship  and  cargo  be  sunk  in  dee|>  water,  so  that  the  cargo 
could  onlv  be  saved  by  raising  me  ship,  in  calculating  the  expense  of  raising 
the  ship  in  order  to  ascertain  whether  there  is  a  constructive  total  loss,  the 
general  average  contribution  to  be  made  by  the  cargo  must  be  deducted  from 
such  expense.  S.  C.  To  determine  whether  there  is  a  constructive  totaJ  loss  of 
goods  injured  by  perils  insured  against,  the  jury  must  find  whether  it  would 
cost  more  to  carry  on  the  goods  than  they  were  worth,  and  to  find  this  they 
must  take  into  account  the  extra  expenses  consequent  on  the  perils  of  the  sea, 
such  as  drying,  landing,  warehousmg,  and  re-shipping  them,  but  must  not 
deduct  the  origmal  bill  of  lading  freight.  Farrvworth  v.  Hyde,  L.  R,  2  C.  P. 
204,  Ex.  Ch. 

A  loss  is  total  and  no  abandonment  is  necessaiy  where  the  ship  is  lost,  or 
destroyed,  or  captured,  or  reduced  to  a  mere  wreck  or  congeries  of  planks,  so 
as  not  to  exist  as  a  ship  for  any  useful  purpose.  (Jambridge  v.  Anderton,  2  B. 
&  C.  691 ;  Famworth  v.  Hyds,  18  C.  B.,  N.  S.  835  ;  34  L.  J.,  C.  P.  207. 
This  last  case  was  reversed  in  the  Ex.  Ch.  (vhi  sapra),  but  that  court  pro- 
nounced no  opinion  upon  the  point  in  question.  See  uso  Barker  v.  Janson, 
L.  R.,  3  C.  P.  303,  305.  So,  in  the  case  of  goods  where  they  have  become 
putrid,  and  are  sold  at  an  intermediate  port,  being  unfit  to  be  carried  further. 
Moux  V.  Salvador,  2  N.  C.  266,  288,  Ex.  Ch.  In  some  cases  of  damage  by 
sea  the  owners  may  be  justified  in  selling  the  ship  and  claiming  for  total 
loss  ;  in  such  cases  the  question  for  the  jury  will  oe,  whether  the  sale  was 
justified  by  necessity,  and  was  for  the  benefit  of  aU  parties,  and  the  net 
amount  of  the  sale  becomes  money  received  for  the  insurer.  Roux  v.  Sal- 
vador, supra ;  Doyle  v.  DaUas,  1  M.  &  Bob.  48 ;  Gardner  v.  Salvador,  Id. 
116  ;  viae  ante,  p.  392.  In  order  to  make  out  a  constructive  total  loss,  the 
plaintiff  must  show  affirmatively,  that  the  cost  of  repair  would  have 
exceeded  the  value  of  the  ship  when  repaired  :  and  where  the  ship  is  of  an 
exceptional  size,  the  price  she  would  fetch  in  the  market  when  repaired  is 
not  tne  test  of  her  real  value.  Gramger  v.  Martin,  2  B.  &  S.  456  ;  31  L.  J., 
Q.  B.  186  ;  S.  C.  in  Ex.  Ch.,4  B.  &  S.  9.  See  also  Ytmng  v.  TuHng,  2  M. 
&  Gr.  593.  In  the  case  of  insurance  on  freight,  where  the  ship  was  disabled 
before  she  had  completed  her  lading,  and  the  master  went  to  a  distant  place 
for  repairs,  and  finoing  he  could  not  get  them  done  there,  sailed  on  to  the 
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port  of  destiiiation  without  letmniiig  for  the  rest  of  the  cargo,  actinff 
throughout  as  a  prudent  owner,  uninsuied,  would  have  done, — ^it  was  held 
that  the  freight  was  not  lost  hy  perils  of  the  seas.  PhUpot  v.  Swann,  11 
C.  B.,  N.  S.  270  ;  30  L.  J.,  C.  P.  358,  citing  and  approving  Murdy  v.  Jones, 
4B.  &  C.  394,  and  Moss  v.  Bmifh,  9  C.  B.  04  ;  19  L  J.,  C.  P.  225.  In  caae 
of  sale,  by  the  master  of  a  ship  or  goods  in  specie,  there  must  be  a  clear  case 
of  extreme  necessi^  to  constitute  an  nctval  loss  without  abandonm^t, 
Where  the  thin^  insured  exists  in  specie,  the  general  rule  is  that  the 
loss  is  constructive  only,  and  the  assured  can  only  found  a  claim  for 
total  loss  by  abandonment  Knight  v.  Faith,  15  Q.  B.  649 ;  19  L.  J., 
Q.  B.  509  ;  and  the  cases  cited  m  the  judgment.  See  also  the  judg- 
ment in  King  v.  WaXker,  3  H.  &  C.  209  ;  33  L.  J.,  Ex.  325,  Ex.  Ch.  There 
is  no  total  loss  of  freight,  merely  because  there  was  an  injiuy  to  the  ship  by 
perils  of  the  sea,  which  cost  more  to  repair  than  the  amount  of  frei^t ; 
if  the  ship  itself  was  worth  repairing.  Mots  v.  Smith,  mpra.  See 
further  as  to  what  amounts  to  a  total  loss  of  height  Potter  v.  Bankin^ 
L.  R,  6  H.  L.  83 ;  Allison  v.  Bristol  Marine  Insur.  Co^  1  Ap.  Ca.  209,D.  P. 
Where  a  cargo  was  partially  lost  by  sea  perils  instued  against,  and  the 
residue  sold,  by  order  of  the  Court  of  Admiralty,  in  course  of  proceedings 
instituted  by  the  salvors,  the  whole  proceeds  being  absorbed  in  payment  of 
costs,  it  was  held  that  there  was  no  total  loss,  the  sale  being  too  remote  a 
consequence  of  the  sea  perils.  De  MaUos  v.  Saunders,  L.  R.,  7  C.  P.  570. 
Where  freisht  is  eventually  earned^  although  paid  to  the  obligees  of  a  bot- 
tomry bona  (by  a  decree  of  the  Admiralty),  which  the  master  has  been 
obliged  to  enter  into  in  order  to  get  money  necessary  for  repairs,  the  ship- 
owner cannot  claim  either  for  total  or  partial  loss  of  freignt  Benson  y. 
Ch4xjma.nj  8  C.  B.  950  ;  2  H.  L.  C.  696.  A  loss,  which  by  abandonment 
mignt  become  total,  may  become  a  partial  loss  only  by  subsequent  events,  as 
by  recapture,  release  from  detention,  &c.,  before  action.  2  Wms.  Saund. 
203  i,  (J). 

As  to  loss,  where  the  insurance  is  effected  on  special  adventures,  e.^.,  the 
successful  laying  of  a  submarine  telegraph  cable,  see  fFiUon  y.  Jones,  L.  B., 
1  Ex.  193  ;  L.  K.,  2  Ex.  139,  Ex.  Ch. 

An  insurance  **  against  total  loss  only  "  does  not  exclude  a  constructive 
total  loss.  Adams  v.  Mackenzie,  13  C.  B.,  N.  S.  442  ;  32  L.  J.,  C.  P.  92. 
But,  the  doctrine  of  constructive  total  loss  does  not  apply  to  a  bottomry 
bond  ;  Broomfield  v.  S»  Insur,  Co.,  L.  R.,  5  Ex.  192  ;  for,  the  doctrine 
does  not  apply  so  as  to  avoid  the  bond ;  The  Great  Baxific,  L.  R.,  2  P.  C.  516. 

Where  the  plaintiff's  goods,  by  the  perils  insured  against,  are  damaged, 
and  get  so  mixed,  with  the  similar  goods  of  other  persons,  that  they  cannot 
be  identified,  the  owners  become  tenants  in  common  of  the  goods  in  the 
proportion  of  the  respective  quantities  thev  each  had,  and  there  is  no 
actual  or  constructive  total  loss.  Spence  y.  union  Marine  Insur,  Co,,  L.  R., 
3  C.  P.  427. 

In  the  case  of  loss  to  goods,  not  in  its  inception  total,  the  claim  to  indem- 
nity does  not  arise,  until  it  can  be  ascertained  what  is  the  amount  of  the 
injury  sustained.  Browning  v.  Prowncial  Insur,  Ck>.  of  Canada,  L.  R.,  5 
P.  C.  263. 

Proof  of  loss — Abandonment']  The  cases  in  which  abandonment  is  neces- 
sary have  been  thus  described  : — ^There  may  be  a  capture  which,  though 
primA  facie  a  total  loss,  may  be  followed  by  recapture.  There  may  be  a 
forcible  detention,  which  may  speedily  terminate,  or  may  last  so  long  as  to 
end  in  the  impossibility  of  bringing  ship  or  goods  to  their  destination. 
There  may  be  some  other  peril  which  renders  the  ship  unnavigable,  without 
reasonable  hope  of  repair,  or  by  which  goods  are  partly  lost,  or  so  damaged 
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as  not  to  be  worth  the  expense  of  bringing  them  to  their  destination.     In 
these  or  similar  cases,  if  a  prudent  man,  not  insured,  would  decline  any 
further  expense  in  prosecuting  the  adventure,  a  party  instired  may,  for  his 
own  benefit,  as  well  as  that  of  the  underwriter,  treat  the  case  as  one  of  total 
loss.    But,  if  he  elects  to  do  so,  the  principle  of  indemnitjr  requires  that  he 
should  make  a  cession  of  all  his  right  to  the  recovery  of  it,  and  that^  too, 
within  a  reasonable  time  after  he  receives  intelligence  of  the  accident  .... 
In  all  these  cases  the  thins  assured,  or  part  of  it,  is  supposed  to  exist  in 
specie,  and  there  is  a  possibilitjr,  however  remote,  of  its  arriving  at  its 
^tination,  or  of  its  Talue  being  in  some  wa]^  affected  by  the  measures  that 
may  be  adopted  for  the  recovery  or  preservation  of  it    Rovx  v.  Salvador^  3 
N.  C.  286,  Ex.  Ch.,  per  cur.    "  A  mere  loss  of  the  adventure  by  retsffdation 
of  the  voyage,  without  loss  of  the  thing  insured,  either  by  its  being  actually 
taken  from  the  ship  or  spoiled,  does  not  constitute  a  total  loss  under  a  policy 
of  insurance,  imless  by  the  aid  and  effect  of  an  abandonment"    Naylor  v. 
TayloTf  9  B.  &  C.  723,  per  cur.     In  order  to  justify  an  abandonment,  there 
must  have  been  (h(U  in  the  course  of  the  voyage  which,  at  the  time,  consti- 
tuted a  total  loss  ;  thus,  the  desertion  of  a  snip,  necessitated  at  the  time  by 
stress  of  weather,  coupled  with  a  notice  of  abandonment,  constitutes  a  total 
loss ;  though  the  ship  be  afterwards  saved.     Hddsworth  v.  Wise,  7  B.  &  C. 
794.     Where  a  caigo  of  hides,  in  consequence  of  a  leak,  began  to  putrify, 
and  was  sold  at  an  intermediate  port  for  less  than  a  fourth  of  their  value, 
and  it  appetured  that,  if  not  sold,  they  could  not  have  arrived  at  the  end  of 
the  voyage  cu  hides,  it  was  held  to  be  a  total  loss  without  an  abandonment. 
Eoux  Y.  Salvador^  3  N.  C.  266,  Ex.  Ch.     See  also  Famwwth  v.  Hyde,  18 
C.  B.,  N.  S.  836  ;  34  L.  J.,  C.  P.  207  ;  PoUer  v.  Rankin,  L.  R.,  6  H.  L.  83. 
In  this  last  case,  the  policy  was  on  freight  to  be  earned  on  a  subsequent 
voyage,  and  the  decision  is  explained  by  the  C.  A.  in  KaUenback  v/Mclc- 
kettzie,  3  C.  P.  D.  467.    The  mere  loss  of  the  voyage,  by  delay  or  otherwise, 
'will  not  warrant  the  abandonment  of  ship  or  cargo,  if  either  remain  in 
specie.     Anderson  v.  Wallis,  2  M.  &  S.  240  ;  FaUener  v.  Ritchie,  Id.  290  ; 
Sunt  V.  R.  Exch.  Assur.  Co.,  6  M.  &  S.  47.    But,  where  ffoods  are  hostilely 
detained  in  a  besieged  town,  they  may  be  abandoned.  Rodocanachi  v.  Elliott, 
.L.  R.,  8  C.  P.  649  ;  L.  R.,  9  0,  P.,  618,  Ex,  Ch. 

An  abandonment  may  be  made  orally ;  but,  it  should  be  certain ;  and 
therefore  a  statement  of  the  facts  with  a  request  to  settle  for  a  total  loss, 
and  to  direct  the  disposal  of  the  ship^  has  been  held  insufficient  Parmeter 
y.  Todhtmter,  1  Camp.  641.  So,  the  communication  to  the  underwriters  of 
a  letter  from  the  captain  stating  that  the  ship  is,  in  his  opinion,  so  disabled 
that  it  woi^d  be  better  for  the  interests  of  all  parties  to  sell  her,  but  that 
he  is  taking  lesal  advice,  and  adding  "give  the  different  clubs  notice  of  our 
position,"  was  neld  no  notice  of  abimdonment  King  v.  Walker,  2  H.  &  C. 
384 ;  33  L.  J.,  Ex.  167.  But,  it  appearing  that  another  letter  had  been 
written  by  the  captain  by  the  next  monthly  mail,  and  communicated  to  the 
underwriters,  in  which  he  announced  that  he  had  sold,  "ave  the  clnba 
notice :"  that  was  held  a  notice  of  abandonment  and  in  good  time.  S.  C, 
3  H.  &  C.  209  ;  33  L.  J.,  Ex.  326 ;  Ex.  Ch.  The  notice  of  abandonment 
need  not  contain  the  technical  word  "  abandon."  Currie  v.  Bombay  Native 
Inewr.  Co.,  L.  R.,  3  P.  C.  72,  79,  dissenting  on  this  point  from  Ld.  Ellen- 
borou^  in  Parmeter  v.  Todhunter,  supra.  It  must  be  given  as  soon  as  pos- 
sible. Hunt  V.  R  Exch.  Assur.  Co.,  post,  p.  400 ;  Potter  v.  Campbell,  cited 
L.  R.,  3  C.  P.  304,  n. ;  Kaltenbach  v.  Madcenzie,  supra.  It  must  be  uncon- 
ditional and  unqualified.  M*Ma^rs  v.  Shoolbred,  1  Esp.  239.  But,  an 
informality  or  inaccurate  statement  in  it  will  not  vitiate  it  Dean  v. 
Hornby,  3  E.  &  B.  180.  It  must  apply  to  the  entire  subject  of  insurance^ 
and  not  to  part  only.    2  Wm.  Saund.  203  g.  (19) ;  3  Kent,  Com.  329.    On 
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the  other  hand,  the  underwriter,  if  he  intends  to  dispute  it,  is  bound  to  pay 
so,  within  a  reasonable  time  after  receiving  notice  or  abandonment ;  other- 
wiBe  he  will  be  thken  to  have  acauiesced  in  it  Hudson  v.  Harrison,  3  B.  & 
B.  97.  Where  the  assured  has  elected  to  treat  a  seizure  as  a  partdal  loss,  he 
loses  the  right  of  abandoning  on  the  same  state  of  facts,  relative  to  the  ex- 
tent and  degree  of  the  operation  and  effects  of  the  penis  insured  against 
Stringer  v.  English  Insur.  Co.,  L.  R.,  4  Q.  B.  676,  689 ;  L.  R.,  6  Q.  B.  599, 
Ex.  Ch.  Silence  does  not  amount  to  an  acceptance  of  the  notice  of  aban- 
donment, but,  where  the  insurer  has,  upon  receiving  the  notice,  taken  pos- 
session of  the  subject-matter  insured,  he  is  bound  thereby,  and  cannot 
afterwards  rely  on  a  breach  of  warranty  of  which  he  had  notice.  Provincial 
Insur.  Co.  of  Canada  v.  Leduc,  L.  R.,  6  P.  C.  224,  per  cur. 

A  party,  jointly  interested  in  the  subject-matter  of  the  insurance,  and 
who  has  effected  the  insurance,  may  give  notice  of  abandonment  for  all ; 
Hunt  V.  R,  Exch.  Assur.  Ccy  6  M.  &  S.  47.  *  But,  the  ^rson  with  whom  a 
policy  on  a  ship  has  been  simply  deposited  as  a  secuntv  for  a  loan  to  the 
shipowner  has  no  implied  authority  to  give  notice  of  abandonment  to  the 
unaerwriters ;  and,  a  notice  given  by  such  person  cannot  enure  for  the 
benefit  of  the  shipowner,  so  as  to  enable  him  to  recover  upon  a  constructive 
total  loss.    Jardinc  v.  LsaOUey,  3  B.  &  a  700;  32  L.  J.,  Q.  K  132. 

Proirf  of  amount  of  loss-^AdjustmsnL]  If  the  liability  is  not  disputed,  and 
the  policy  is  an  open  one,  the  parties  usually  proceed  to  adiust  the  amount^ 
and  this  adjustment  is  an  admission  of  the  mcts  on  which  the  clfiims  are 
founded,  and  is  evidence  against  the  underwriter  of  the  amount  due.  It  is 
proved  by  evidence  of  his  signature,  or  that  of  his  agent  with  proof  of  the 
authority  of  the  latter ;  and  it  seems  that  an  agent,  who  has  authority  to 
subscribe  a  policv,  haa  also  authority  to  sign  an  adjustment  of  the  loss. 
Richa/rdson  v.  Anairsony  1  Camp.  43,  n.  But,  an  adjustment  is  only  frinkd 
facie  evidence  against  the  underwriter,  and  does  not  bind  him,  unless  there 
was  a  full  disclosure  of  the  circumstances  of  the  case ;  Shspha^  v.  Chewier^ 
Id.  274 ;  and  fraud  opens  an  adjustment ;  Christian  v.  Coombe,  2  Esp.  489. 
A  clause  may  be  inserted  in  the  policy,  requiring  the  loss  to  be  aojusted 
before  an  action  can  be  maintained  on  the  policy.  Tredwen  v.  Hohnan, 
1  H.  &  C.  72  ;  31  L.  JU,  Ex.  398.  Where  the  policv  provides  for  payment 
of  losses  '^aaper  foreign  statement,"  the  parties  are  bound  by  the  statement 
made  up  according  to  the  foreign  law.  Hams  v.  ikofrofmanga,  L.  R,  7  C.  P. 
481 ;  Hendricks  v.  Australasian  Insur.  Co.j  L.  R.,  9  C.  P.  460 ;  Mavro  v. 
Ocean  Marine  Insur.  Co.j  Id.  695  ;  L.  R,  10  C.  P.  414,  Ex.  Ch.  See  also 
Stetoart  v.  W.  India,  dx.  Steamship  Co.,  L.  R,  8  Q.  B.  88,  362.  An  adjust- 
ment does  not  require  a  stamp.  Wi^  v.  Simpson^  2  Selw.  N.  P.,  13tli 
ed.,  921. 

Loss,  how  to  he  caleulated."^  The  rule  on  an  open  policy  is  to  estimate  the 
actuid  value  of  the  subject  insured  at  its  actual  or  market  value  at  the  com- 
mencement of  the  risk.  The  object  of  insurance  is  merely  to  put  die  party 
in  statu  quo,  and  not  to  indemnifv  him  for  the  loss  of  prospective  profits. 
3  Kent,  Com.  335.  If  the  claim  be  on  repairs  of  a  ship,  the  full  costs  of 
repair  will  not  be  allowed,  because  the  owner  substitutes  new  for  old 
materials.  Poingdestre  v.  R.  Eaxh.  Assur.  Co.,  Ry.  &  M.  378.  The  usage  is^ 
in  such  case,  to  deduct  a  third  from  the  cost  of  repair ;  S.  C. ;  Lohre  y. 
Aitchieim,  4  Ap.  Ca.  755,  762,  D.  P. ;  unless  the  ship  be  on  her  first  voyage  ; 
Pirie  V.  Steele,  2  M.  &  Rob.  49;  see  Byrne  v.  Mercantile  Insur.  Co.,  4  H.  &  C. 
606.  QuoBre^  if  this  rule  extends  to  iron  vessels.  See  lAdgett  y.  Secretan, 
L.  R,  6  C.  P.  616,  627.  The  assured  may  recover  this  proportion  of  the 
cost  of  repair,  alUiough  such  cost  amount  to  more  than  total  loss  with 
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benefit  of  salvage.  Lohre  v.  Aitchisoriy  4  Ap.  Ca.  755,  D.  P.  Bat,  where  the 
assured  instead  of  repairing  the  ship  sells  her  during  the  continuance  of  the 
risk,  the  loss  recoverable  is  not  this  proportion,  but,  is  her  depreciation  in 
value,  i.e.,  the  difference  between  the  value  of  the  ship,  if  sound,  at  the  port 
of  distress,  and  her  value  there  in  a  damaged  state.  Pitman  v.  Universal 
Marine  Insur.  Co.,  9  Q.  B.  D.  192,  C.  A.,  diss,  Brett,  L.J. 

Where  the  claim  is  for  partial  loss,  on  damaged  goods,  sold  at  the  destined 
port,  the  sum  to  be  paid  bv  the  insurer,  is  to  bear  the  same  ratio  to  the 
original  value  at  the  port  of  ladinjj,  as  the  gross  proceeds  of  the  actual  sale, 
bear,  to  what  would  nave  been  the  gross  proceeds,  if  the  goods  had  been 
sound  when  sold.  The  expenses  of  insurance  and  commission  are  to  form 
part  of  the  original  value  m  this  calculation,  and  added  to  the  prime  cost, 
or  invoice  price.  Johnson  v.  Sheddon,  2  East,  581 ;  Usher  v.  Noble,  12  East, 
639.  The  payment  of  freight,  is  not  to  be  considered,  unless  the  freight  be 
also  insured.  3  Kent  Com.  337.  Besides  the  amount  subscribed  for  by 
the  underwriters,  they  may  become  liable  for  average  losses,  and  under  the 
suiug  and  labouring  clause,  for  moneys  expended  in  and  about  the  attempt- 
ing to  save  or  recover  the  subject  insured,  if  claimed  in  the  statement  of 
claim;  Le  Gheminard  v,  Pearson^  4  Taunt.  367;  but,  not  for  salvage  awarded 
against  the  ship;  Lohre  v.  Aitchison,  2  Q.  B.  D.  501;  4  Ap.  Ca.  755,  D.  P., 
reversing  on  this  point  C.  A.,  3  Q.  B.  D.  558  ;  3  Kent,  Com.  339,  340. 

In  an  action  on  insurance  of  goods,  if  the  declaration  alleged  the  ship  to 
have  been  sunk,  whereby  the  goods  were  spoiled,  and  it  appeared  that  some 
of  the  goods  were  saved,  the  plaintiff  might  have  given  the  expense  of 
salvage  in  evidence,  though  not  specially  averred.  Gary  v.  King,  Cas.  t. 
Hardw.  304  ;  see  Lohre  v.  Aitchison,  4  Ap.  Ca.  755,  765. 

In  open  policies  the  assured  must  prove  the  extent  of  his  loss ;  but,  in 
valued  policies,  if  the  loss  be  a  total  one,  he  is  only  bound  to  prove  some 
interest  in  the  ship  or  goods,  in  order  to  take  the  case  out  of  the  statute 
19  Geo.  2,  c.  37;  for,  ever  since  that  statute,  the  constant  usage  has  been  to 
permit  the  valuation  fixed  in  the  policy  to  stand,  uxuess  the  defendant  can 
show  that  the  plaintiff  had  a  colourable  interest  only,  or,  that  he  has  greatly 
overvalued  the  goods.  But,  where  the  loss  is  partial,  it  opens  a  valued 
policv ;  and  the  plaintiff  is  as  much  bound  to  prove  the  value  of  the  goods 
that  have  been  lost,  and  to  ascertain  the  damage  he  has  sustained  by  the 
loss,  as  in  thef  case  of  an  open  policy.  2  Wms.  Saund.  201  /,  (8^ ;  Irving  v. 
Manning,  1  H.  L.  C.  287.  A  ship  was  insured  on  a  valued  time  policy; 
she  hod,  when  the  policy  was  made,  but  unknown  to  the  parties,  been  so 
injured  by  a  storm  that  the  expense  of  repairs  would  have  exceeded  the  value 
when  repaired ;  during  the  continuance  of  the  risk,  the  vessel  was  lost :  it 
was  held  that  the  underwriters  were  bound  to  pay  the  full  amount.  Barker 
V.  Janson,  L.  R,  3  C.  P.  301.  So,  where  two  valued  policies  were  effected 
with  the  same  underwriters  on  a  ship,  one  (A.)  on  an  outward,  and  the  other 
(B.)  on  the  homeward  voyage  ;  and,  on  the  outward  voyage,  the  ship  sus- 
tained damage,  which  was  not  entirely  repaired,  and,  alter  the  expiration  of 
the  policy  A.,  and  while  the  policy  B.  was  running,  was  totally  destroyed 
by  nre,  it  was  held  that  the  assured  might  recover,  under  policy  A.,  the 
partial  loss  as  it  would  have  been  estimated  at  the  expiration  of  policy  A. ; 
and,  also  under  policy  B.,  the  value  as  a  total  loss.  Lidgett  v.  Secretan,  ante,  p. 
400.  AVhere,  however,  during  the  continuance  of  one  risk  there  is  a  partial 
loss  followed  by  a  total  loss,  the  underwriter  is  liable  for  the  latter  only ; 
although  he  may  also  be  liable  under  the  suing  and  labouring  clause  (v%dje 
supra) ;  S.  C,  L.  R.  6  C.  P.  625.  The  certificate  of  an  agent  of  Lloyd's  is 
not  admissible  to  prove  the  amount^  of  damage  sustained  by  goods,  though 
the  defendant  is  a  subscriber  to  Lloyd's.  Drake  v.  Marryat,  1  B.  &  C.  473. 
Where  a  policy  contained  a  clause,  "  the  said  ship,  &c,  goods,  merchandise^ 
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&c.,  for  so  much  as  concerns  the  assured  by  agreement  between  the  assnied 
and  assui'ers  in  the  policy,  are  and  shall  be  valued  as  under^'*  the  two  last 
words  being  added  in  writing ;  and,  some  way  further  down  in  the  policy 
was  written  1300^.,  and  in  the  body,  "  on  freight  free  from  capture,  seizure, 
&c. ;"  it  was  held  this  was  not  a  valued  policy.  WiUon  v.  Ndson,  5  B.  &  S. 
354 ;  33  L.  J.,  Q.  B.  220. 

In  a  valued  policy,  the  risk  on  the  goods  was  to  commence  on  the  loading 
thereof  24  hours  after  ship's  arrival  at  the  coast  of  Africa ;  a  considerable 
part  of  the  cargo  was  not  shipped  at  the  time  of  a  total  loss,  and  the  part 
shipped  was  not  equal  to  the  value  put  upon  the  goods  in  the  policy— it 
was  held  that  the  valuation  was  opened,  and  that  the  assured  was  only 
entitled  to  recover  a  proportion  calculated  on  the  part  of  the  cargo  shippeo. 
at  the  time  of  the  loss.  Rickman  v.  GarstairSy  5  B.  &  Ad.  651.  A  similar 
principle  was  adopted  in  Tobin  v.  Harford,  18  C.  B.,  N.  S.  528 ;  34  L.  J., 
C.  P.  37,  Ex.  Ch. ;  and  Denoon  v,  Home  db  Colonial  Assur.  Co.,  L.  R., 
7  C.  P.  341.  On  a  policy  on  freight,  the  ship  having  actually  earned  full 
freight,  though  not  that  intended  for  her,  the  assured  cannot  recover  for 
the  delay  and  expense  as  a  pai'tial  loss.  Brocklebank  v.  Sugrue,  1  M.  & 
Rob.  102. 

The  amount  recoverable  depends  on  the  value  of  the  thing  insured,  the 
sum  insured,  and  the  amount  of  loss ;  and  as  the  contract  of  marine  in- 
surance is  a  contract  of  indemnity  merely,  where  there  are  several  policies 
on  the  same  risk,  and  the  assured  has  been  paid  on  some  of  the  policies,  he 
can  only  recover,  on  the  one  in  suit,  such  an  amount  as  with  the  sums 
already  received  will  give  him  indemnity  against  the  loss  actually  sus- 
tained. In  ascertaining  this  loss,  in  an  action  on  an  open  policy,  the  true 
value  of  the  thing  assured  is  the  criterion.  But,  on  a  valued  policy,  the 
assured  can  only  recover  to  the  amount  that  the  thing  is  valued  in  the  Dar- 
ticular  policy  ;  and  if  he  has  already  received  that  value  on  another  policy, 
he  cannot  recover  anything  further,  although  the  true  value  and  loss  l)e 
beyond  what  he  has  already  received.  Bruce  v.  Jones,  1  H.  &  C.  769 ;  32 
L.  J.,  Ex.  132. 

Where  by  one  policy  a  ship  was  insured  from  B.  to  C,  and  for  30  days 
after  mooring  at  C. ;  and  the  owner^  on  hearing  the  ship  had  arrived  at 
C,  effected  another  insurance  at  and  from  C.  to  B. ;  and  the  ship  was 
during  the  currency  of  both  policies  totally  lost  at  C. ;  it  was  held  that  the 
second  policy  was  in.  substitution  of  the  first.  Union  Marine  Insur.  Co.  v. 
Martin,  35  L.  J.,  C.  P.  181. 

Where  there  is  an  insurance  of  cargo  against  jettison,  and  goods  are  jet- 
tisoned, the  underwriters  must  pay  the  whole  amount  insured,  without 
deducting  the  general  average  contributions  the  insured  is  entitled  to  receive 
from  the  owners  of  the  ship  and  the  rest  of  the  cargo.  Dickenson  v.  Jardine, 
L.  B.,  3  C.  P.  639.  When  the  underwriters  have  paid  the  insurance,  they 
are  entitled  to  stand  in  the  place  of  the  insured  with  respect  to  general 
average  contributions.  Ibid.  So,  where  a  ship  A.  has  been  lost  by  a  col- 
lision with  a  ship  B.,  and  the  underwriters  have  paid  the  full  amount  of  a 
valued  policy  on  A.,  they  are  entitled  to  receive  the  damages  recovered  in 
the  Court  of  Admiralty  against  the  owners  of  B.  N.  of  E^wland  Assur. 
Assoc.  V.  Armstrong,  L.  R.,  6  Q.  B.  244.  See  also  Commercial  union  Assur, 
Co.  V.  Lister,  L.  R.,  9  Ch.  483  ;  Simpson  v.  Thomson,  3  Ap.  Ca.  279,  D.  P., 
and  cases  cited  post,  p.  414.  It  is  otherwise,  where  a  sum  is  given  to  the 
shipowner  for  the  damage  he  has  sustained,  as  a  pure  gift.  Bumand  v.  Ro^ 
docanachi,  6  Q.  B.  D.  633,  C.  A. ;  7  Ap.  Ca.  333,  D.  P.  As  to  how  the  loss 
is  to  be  calculated  when  the  insured  goods  get  so  mixed  with  other  goods 
like  them  that  they  cannot  be  identified,  see  Spen^  v.  Union  Marine  Insur. 
Co.,  L.  R.,  3  C.  P.  427,  cited  anU,  p.  398. 
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The  freight  of  goods  was  insured,  and  the  goods  were  necessarily  re- 
moved from  the  ship  to  allow  of  repairs  being  made  to  her,  and  they  were 
then  forwarded  to  their  destination  by  rail ;  the  goods  might  have  been 
transhipped  at  a  much  less  cost ;  it  was  held,  that  the  probable  expense  of 
such  transhipment  was  recoverable  under  the  suing  and  labouring  clause. 
Lee  V.  S,  Insur.  Co.,  L.  R,  5  C.  P.  397. 

Under  a  policy,  effected  by  the  plaintiffs,  on  their  lighters  in  the  Thames, 
to  include  all  losses,  damages,  and  accidents  amounting  to  201,  and  upwards  in 
each  craft  to  goods  carried  by  the  plaintiffs  as  lightermen,  and  from  which 
losses,  &c.,  the  plaintiffs  might  be  liable  to  the  owners  thereof  ;  the  under- 
writer is  liable  to  pay  the  whole  loss,  without  regard  to  the  value  of  the 
property  at  risk.    Joyce  v.  Kennard,  L.  R,  7  Q.  B.  78. 

Excepted  risks  "free  from  average.*^"^  We  have  incidentally  seen  that 
there  are  often  clauses  excepting  certam  risks.  Thus,  there  is  ordinarily  a 
memorandam  by  which  certain  goods  are  "  warranted  free  from  average, 
unlaw  general,  or  the  ship  be  stranded  "  (ante,  p.  395).  An  assurance  with 
a  warranty,  "  free  from  particular  average,''  is  equivalent  to  an  insurance 
against  total  loss  and  general  average,  only ;  ana  in  such  a  case,  if  a  ship 
be  disabled  from  contmuing  her  voyage  owing  to  a  peril  insured  against, 
and  the  subject  of  insurance  be  forced  to  be  landed,[and  expense  is  properly 
incurred  in  sending  it  on  by  another  ship  ;  that  is  particular  average,  and 
the  insured  cannot  recover.  Gt.  Indian  PeninstUa  Ry.  Go.  v.  Saunders,  1  B. 
&  S.  41  ;  30  L.  J.,  Q.  B.  218  ;  2  B.  &  S.  266 ;  31  L.  J.,  Q.  B.  206,  Ex,  Ch.; 
BootJi  V.  Gair,  15  C.  B.,  N.  S.  291;  33  L.  J.,  0.  P.  99.  But,  this  warranty 
does  not  prevent  a  recovery,  under  the  suing  and  labouring  clause,  of  ex- 
penses incurred  in  preserving  the  subject-matter  of  insurance,  and  averting  a 
loss  ;  Kidston  v.  Empire  Marine  Insur.  Co.,  L.  R,  1  C.  P.  535 ;  L.  R,  2  C.  P. 
375,  Ex.  Ch.  ;  in  such  case  the  whole  expense  is  recoverable  and  not  a  pro- 
portionate part  only.  Dixon  v.  IFkitworth,  4  C.  P.  D.  371  ;  reversed  in 
C.  A.  on  another  point,  W.  N.,  1880,  p.  43,  E.  S.  But,  only  such  expenses 
as  were  incurred  in  endeavouring  to  avert  a  total  loss,  can  be  recovered 
thereunder ;  Meyer  v.  RaUi,  1  C.  P.  D.  358.  Salvage  awarded  against  the 
ship  in  the  Admiralty  Court  is  not  recoverable  under  this  clause :  Lohre  v. 
AitchisoHy  4  Ap.  Ca.  755,  D.  P. ;  nor,  the  costs  of  the  proceedings  in  that 
court ;  Dixon  v.  Wliittoorth,  supra ;  nor,  the  expense  of  a  refit  to  enable  the 
ship  to  complete  her  voyage,  S.  C. 

Where  the  insurance  was  on  a  ship  and  cargo,  with  a  warranty  "  free  from 
average  or  claim  from  jettison  or  leakage,  unless  consequent  on  strand- 
ing, sinking,  or  fire,"  and  the  ship,  during  the  voyage,  by  bad  weather, 
became  leaky,  and  having  put  into  port  was  unable  to  proceed,  and  the  ship 
and  goods  were  sold,  the  assured  was  held  entitled  to  recover  as  an  average 
loss.     Carr  v.  R  Exch.  Assur.  Co.,  5  B.  &  S.  433  ;  33  L.  J.,  Q.  B.  63. 

There  is  not  a  total  loss  of  part,  but  only  particular  average,  where  some 
bales  of  insured  silk  were  so  damaged  as  to  make  it  prudent  to  sell  them,  if  a 
portion  of  each  bale  might  have  been  saved  and  sent  home  at  a  moderate 
expense,  retaining  its  saleable  character  as  silk.  Navoney.  Haddon,  9  C.  B. 
30;  19  L.  J.,  C.  P.  161.  And,  where  memorandum  goods  of  the  same 
species  are  shipped,  whether  in  bulk,  or  in  packages,  not  expressed  by  dis- 
tinct valuation,  or  other\vi8e,  in  the  policy  to  be  separately  insured,  and 
there  is  no  general  average  nor  stranding,  the  ordinary  memorandum  ex- 
empts the  underwriters  from  liability  for  a  total  loss  or  destruction  of  part 
only,  though  one  or  more  entire  packaf^es  be  entirely  destroyed.  Rauiv. 
Jamon,  6  E.  &  B.  422  ;  25  L.  J.,  Q.  B.  3  )0,  Ex.  Ch.,  in  which  case  the  earlier 
decisions  were  reviewed.  See  Spence  v.  Union  Marine  Insur.  Co.y  L.  R,  3 
C.  P.  427 ;  cited  ante,  p.  398.  Where,  however,  goods  essentially  different  in 
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nature  and  kind  are  insured  under  a  general  description  as  ''  masters'  effects,'' 
the  warranty  is  divisible,  and  means  that  the  insurers  will  be  liable  for  a 
total  loss  only  of  any  of  the  specific  articles  insured  under  that  description. 
Duffy.  Mackenete,  3  C.  B.,  N.  S.  16  ;  26  L.  J.,  C.  P.  313  ;  IVilHnson  v. 
Hyde,  3  C.  B.,  N.  S.  30 ;  27  L.  J.,  C.  P.  116.  And,  where  the  policy  was 
on  a  ship  and  machinery  in  it,  which  were  separately  valued,  and  there 
was  the  clause  "  average  payable  on  the  whole  or  upon  each  as  if  separately 
insured,*'  with  the  usual  memorandum,  and  the  snip  caught  fire  and  was 
damaged,  but  not  the  machinery,  it  was  held  that  the  expense  of  patting 
out  the  fire  was  not  a  particular  average  of  the  hull,  but  ought  to  be  appor- 
tioned between  the  hull  and  the  machinery,  being  an  expenditure  for  the 
benefit  of  both  equally.  Oppenheim  v.  Fry,  5  B.  &  S.  348  ;  33  L.  J.,  Q.  K 
267,  Ex.  Ch. 

A  usage  that  underwriters  are  not  liable,  under  the  ordinary  form  of  policy, 
to  general  average  on  account  of  the  jettison  of  timber  stowed  on  the  deck, 
is  a  valid  custom,  and  not  inconsistent  with  the  terms  of  such  policy. 
Miller  v.  Tethenngton,  6  H.  &  N.  278  ;  30  L.  J.,  Ex.  217  ;  7  H.  &  N.  954 ; 
31  L.  J.,  Ex.  363,  Ex.  Ch. 

A  policy  on  profits  to  be'  earned  by  a  British  ship  made  "  free  from 
average,  but,  without  benefit  of  salvage,"  is  void  under  19  Geo.  2,  c.  37,  s.  1 ; 
Smith  V.  Reynolds,  1  H.  &  N.  221 ;  25  L.  J.,  Ex.  337  ;  De  MaUos  v.  North, 
L.  R.,  3  Ex.  185  ;  Mortimer  r,  Broadwood,  20  L.  T.,  N.  S.  398  ;  E.  T,  1869, 
C.  P.  So,  a  similar  policy  on  commission,  or  profit,  on  ship  ^  ships,  &c., 
if  it  does  not  exclude  British  vessels.    AUkins  v.  Jupe,  2  C.  r.  D.  375. 

Damages.]  By  3  &  4  Will.  4,  c.  42,  b.  29,  the  jury  may,  if  they  think  fit, 
give  damages  in  the  nature  of  interest,  over  and  above,  the  money  recover- 
able in  all  actions  on  policies  of  assurance ;  but,  this  does  not  apply  in  respect 
of  a  delay  in  payment,  occasioned  only,  by  there  being  no  person  entitled  to 
give  a  discharge  for  the  amount.  Jrebster  v.  Britith  Empire  Assur,  Co.,  15 
Ch.  D.  169,  C.  A. 

Defence. 

Under  Rules,  1883,  0.  xix.,  rr.  17,  20,  ante,  pp.  283,  284,  a  denial  of  the 
contract  operates  as  a  denial  of  the  making  thereof  in  point  of  fact  only, 
and  not  its  sufiiciency  in  point  of  law.  Hence,  an  insufficient  subscription 
of  the  policv  bv  the  defenaant,  within  30  &  31  Vict.  c.  23,  s.  7,  ante,  p.  248, 
which  avoids  the  policy,  must  now  be  specially  pleaded. 

As  to  defences  arising  from  want  of  stamp  or  alterations  avoiding  the 
policy  imder  the  stamp  acts,  vide  ante,  pp.  249,  250. 

The  two  companies  incorporated  by  6  Geo.  1,  c.  18,  viz.,  the  London  As- 
surance and  the  Royal  Excnan^e  Assurance,  are  empowered  by  11  Geo.  1, 
c.  30,  s.  43,  to  plead  in  a  general  form,  and  this  privilege  is  not  taken  away 
by  5  &  6  Vict.  c.  97,  s.  3.  Garr  v.  R.  Exch.  Assur.  Co.,  1  B.  &  S.  956  ;  31 
L.  J.,  Q.  B.  93.  Nor,  it  would  seem,  is  it  affected  by  the  J.  Acts.  See 
Gamett  v.  Bradley,  3  Ap.  Ca.  970,  per  Ld.  Blackburn,  cited  ante,  p.  274.  See 
also  Rules,  1883,  0.  xix.,  r.  12,  ante,  p.  283,  which,  however,  reserves  the 
right  to  plead  "  not  guilty  by  statute,"  only. 

In  an  action  brought  under  31  &  32  Vict.  c.  86,  s.  1,  ante,  p.  379,  by  the 
assignee  of  a  policy,  the  defendant  cannot  set  off  or  counter-claim,  a  debt  or 
claim  accruing  to  him  from  the  assured,  nrior  to  his  assignment  of  the  policy. 
Fellas  V.  Neptune  Marine  Insur.  Co.,  5  (3.  P.  D.  34,  C.  A. 

Concealment ;  misrepresentation y  fraud.]  If  the  assured  conceal  any  ma- 
terial fact  which  relates  to  the  risk  insured,  the  policy  is  void  ;  Carter  v. 
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Boehm,  3  Burr.  1905.  Every  fact  which  would  affect  the  judgment  of  a 
rational  underwriter,  governing  himself  by  the  principles  and  calculations 
on  which  underwriters  do  in  practice  act,  although  it  does  not  increase  or 
diminish  the  risk  incurred,  must  be  disclosed ;  lontaea  y. Pender,  L.  R,  9  Q.  B. 
131 ;  EivazY.  Gerussij  6  Q.  B.  D.  222,  C.  A.,  cited  post,  p.  406  ;  even,  though 
the  fact  was  once  known  to  the  underwriter,  if  it  was  not  present  to  his  mind, 
at  the  time  of  effecting  the  insurance  ;  Bates  v.  Hewitt,  L.  K,  2  Q.  B.  595. 
And,  the  assured  is  bound  to  communicate  all  the  information  he  has  re- 
ceived, though  he  does  not  know  it  to  be  true,  and  though  it  afterwards  turns 
out  to  be  false.  Lynch  v.  Hamilton,  3  Taunt.  37.  The  question  is  whether 
the  fact  concealed  would  have  influenced  the  mind  of  a  reasonable  under^ 
writer  if  communicated.  Stribley  v.  Imperial  Marine  Insur.  Go,,  1  Q.  B.  D. 
507.  If  a  prin  cipal,  effect  an  insurance,  in  ignorance  of  a  material  fact,  which 
ought  to  have  been  communicated  to  him,  by  an  agent,  having  charge  of  the 
subject-matter  of  insurance,  the  insurance  is  void.  Fitzherbert  v.  Mather,  1 
T.  R.  12  ;  Proudfoot  v.  Montefiore,  L.  R.,  2  Q.  B.  511.  But,  where  the  agent 
without  fraud  neglects  to  communicate  to  the  owner  damage  done  to  the 
vessel,  this  damage  is  excepted  out  of  the  policy.  Gladstone  v.  King,  1  M.  & 
S.  35.  To  prove  the  defence  of  concealment  of  a  material  fact,  it  lies  on  the 
defendant  to  prove,  not  only  the  fact,  and  the  plaintiff's  knowledge,  but,  also 
the  non-communication  of  it  to  the  defenaant ;  but,  slight  evidence  is 
enough,  and  the  mere  subscribine  of  the  policy  may  be  evidence  of  it, 
where  the  suppressed  fact  is  one  which  would  have  prevented  a  reasonable 
man  from  subscribing  ;  as,  that  the  ship  had  been  so  long  abroad,  on  her 
voyage,  as  to  be  a  missing  ship.  EUdn  v.  Janson,  13  M.  &  W.  663.  It  is  suffi- 
cient to  communicate /oc^,  without  the  opinion  or  conclusion  founded  upon 
those  facts.  Bell  v.  Bell,  2  Camp.  479.  Mere  rumours  or  news  in  the  public 
papers  need  not  be  mentionecL  3  Kent,  Com.  285 ;  but  see  Durrell  v. 
Balerley,  Holt,  N.  P.  283.  Facts  which  the  imderwriter  is  presumed  to 
know  need  not  be  communicated,  as  that  a  ship,  classed  A  1  at  Lloyd's,  will 
be  struck  off  the  list  unless  re-surveyed,  in  the  fourth  year  from  the  regis- 
tration. Gandy  v.  Adelaide  Marine  Assur.  Co,,  L.  R.  6  Q.  B.  746.  But,  the 
peculiar  danger  of  a  new  port  at  which  the  ship  is  insured  by  the  policy, 
and,  the  existence  of  which  was  unknown  to  the  underwriter,  must  be  dis- 
closed, narrower  v,  HtUchinson,  L.  R.,  5  Q.  B.  584,  Ex.  Ch.,  reversing  S.  C, 
L.  R.,  4  Q.  B.  523.  As  to  the  admissibility  of  the  evidence  of  an  under- 
writer or  other  witness,  as  to  his  opinion  of  the  materiality  of  a  fact  con- 
cealed, or  of  whether  the  fact,  if  known,  would  have  altered  the  terms  of 
insurance,  vide  ante,  pp.  165,  166. 

As  there  must  be  no  concealment  of  a  material  fact,  so  there  must  be  no 
misrepresentation  of  any  such  fact  Such  misrepresentation  will  avoid  the 
policy,  though  the  actual  loss  is  imconnected  with  the  fact  misrepresented 
or  concealed,  and  though  there  be  no  fraud  intended  by  the  insurer.  Seaman 
V.  Fonerau,  2  Str.  1183.  In  Flinn  v.  Tobin,  M.  &  M.  367,  Ld.  Tenterden, 
C.  J.,  told  the  jury  that  a  verbal  mis-statement  of  the  quantity  of  the  car^o 
which  the  ship  was  about  to  carry  would  not  vitiate  a  policy  on  the  ship 
unless  it  was  fraudulent.  The  question,  as  stated  by  Kent  (3  Com.  283;, 
is  ^*  Whether  there  was,  under  all  the  circumstances,  a  fair  representation, 
or,  a  concealment ;  if  the  misrepresentation  or  concealment  was  designed, 
whether  it  was  fraudulent ;  and,  if  not  designed,  whether  it  varied  materially 
the  object  of  the  policy,  and  changed  the  risk  understood  to  be  run.  if 
the  representation  was  by  fraudulent  design,  it  avoids  thetpolicy,  without 
staying  to  inq^uire  into  its  materiality ;  and  if  it  was  caused  by  a  mistake 
or  oversight,  it  does  not  affect  the  policy,  unless  material,  and,  not  true  in 
substance."  So,  a  mis-statement  as  to  the  name  or  age  of  the  ship  avoids 
the  policy.    lonides  v.  Pacific  Insur,  Co,,  L.  R.,  6  Q.  B.  674 ;  L.  R.,  7  Q.  B.  517, 


406  Action  on  Policy  of  Marine  Insurance. 

Ex.  Cli.  But,  in  the  case  of  an  open  policy  on  goods,  in  ships  to  be  afterwards 
declared,  a  mistake  as  to  the  description  of  the  ship  made  in  the  declaration 
is  not  material.  S.  C.  In  Ander&on  v.  Thornton,  8  Exch.  425,  it  was  held 
that  a  plea  alleging  a  material  mis-statement  as  to  the  time  of  sailing, 
fraudulently  made,  may  be  supported  by  proof  of  material  mis-statement, 
but  without  fraud.  If  the  representation  is  not  a  positive  assertion,  but 
only  an  expression  of  the  speaker's  opinion,  expectation,  or  belief,  this 
will  not  avoid  the  policy,  if  the  assertion  is  made  bondfde,  and  in  ignorance 
of  the  untruth.  Barber  v.  Fletcher,  1  Doug.  305;  Bowden  v.  Vaughun, 
10  East,  415;  Anderson  v.  Pacific^  &c.  Insur.  Co.,  21 L.  T.,  N.  S.  408,  P.  C. ; 
see  lonides  v.  Pacific  Insur.  Co.,  ante,  p.  405.  It  is  sufficient,  however,  if  a 
representation  be  substantially  correct,  and  it  need  not,  like  a  warranty, 
be  strictly  and  literally  complied  with.  Pawson  v.  JVaison,  Cowp.  785. 
See  as  to  lifepolicies,  and  the  distinction  between  marine  and  life  policies, 
Wheelton  v.  Hardisty^  8  E.  &  B.  232 ;  26  L.  J.,  Q.  B.  266 ;  cited  post,  p.  410. 
In  the  case  of  insurance  of  chartered  freight,  the  non-disclosure  of  a  power 
in  the  charterer  to  cancel  the  charter-party  is  fatal.  Mercantile  Steam  SS.  Co. 
V.  Tyser,  7  Q.  B.  D.  73. 

The  slip,  though  not  admissible  in  evidence  as  a  contract,  by  reason  of 
the  30  &  31  Yict.  c  23,  s.  7,  is,  by  mercantile  usage,  treated  as  the  contract 
for  insurance,  vide  ante,  p.  249.  Hence,  facts  coming  to  the  knowledge  of 
the  assured  after  the  slip  is  signed,  but,  before  the  policy  is  delivered  out, 
need  not  be  disclosed  to  the  underwriter.  Lishman  v.  JiT.  Maritime  Insur, 
Co.,  L.  R,  8  C.  P.  216 ;  L.  R,  10  C.  P.  179,  Ex.  Ch.  See  also  Cory  v.  Paiton, 
L.  R.,  7  Q.  B.  304 ;  and  L.  R,  9  Q.  B.  577.  So,  where  the  assured  conceals 
from  the  underwriter  a  material  fact,  when  the  slip  is  signed,  and  the 
underwriter  delivers  out  the  policy  in  conformity  with  the  slip  after  the 
fact  has  come  to  his  knowledge,  it  is  a  question  for  the  jury  whether  the 
underwriter  elected  to  go  on  with  the  policy ;  if  not,  the  policy  does  not 
bind  him;  Morrison  y,  universal  Marine  Insur.  Co.,  L.  R,  8  Ex.  197,  Ex. 
Ch. ;  and  where  the  underwriter  stated,  when  he  issued  the  policy,  that  he 
should  rely  on  the  concealment,  it  was  held  that  he  might  do  so ;  Nicholson 
V.  Power,  20  L.  T.,  N.  S.  580,  Ex.  Ch.,  E.  T.  1869. 

In  an  action  against  a  second  or  subsec|uent  underwriter,  it  has  been  the 
practice  to  admit  evidence  of  representations  to  the  iirst  underwriter,  on  a 
presumption  that  the  subsequent  underwriter  gave  credit  to  them.  Pawson 
V.  Watson,  Barber  v.  Fletcher,  supra;  Marsden  v.  Eeid,  3  East,  572. 
This  rule  is  confined  to  representations  made  to  the^rs^  underwriter,  that 
is,  the  first  on  the  policy.  S.  C. ;  Bell  v.  Carstairs,  2  Camp.  543.  The  prin- 
ciple of  the  rule  was  questioned  by  Ld.  Ellenborough,  C.  J.,  in  the  last  case, 
and  in  Forrester  y.  Pigou,  1  M.  &  S.  13. 

If  goods  insured  are  over- valued  with  intent  to  defraud  the  underwriters, 
the  contract  is  void,  and,  the  assured  cannot  recover,  even  for  the  value 
actually  on  board;  Haigh  v.  De  la  Cow,  3  Camp.  319;  and,  even  without 
fraud,  an  excessive  over-insurance  may  be  a  material  fact,  and,  if  concealed 
from  the  underwriter,  the  policy  be  void ;  lonides  v.  Pender,  L.  R,  9  Q.  B. 
631.  So,  where  there  were  successive  open  policies,  on  goods  to  be  declared, 
and  the  assured,  fraudulently  declared  tne  goods  at  risk,  at  an  under-value, 
on  the  earlier  policies,  the  policies  effected  subsequently,  to  such  false 
declarations,  were  held  void,  and  were  ordered  to  be  cancelled.  Rivaz 
V.  Qerussi,  6  Q.  B.  D.  222,  C.  A. 

Illegality. 1  A  contravention  of  law  by  the  assured,  having  direct  relation 
to  the  subject  of  the  risk,  will  vitiate  the  policy.  Thus,  wnere  a  ship  was 
loaded  in  contravention  of  the  16  &  17  Vict  c.  107.  forbidding  a  ship  to 
sail  from  certain  ports  at  certain  times  in  the  year  witn  any  of  the  cargo  on 
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deck,  and  the  plaintiff  insured  the  cargo  with  the  express  knowledge  of  the 
mode  of  loading,  it  was  held  that  the  plaintiff  could  not  recover  for  any  part 
of  the  cargo ;  Gunard  v.  Hyde,  2  E.  &  E.  1 ;  29  L.  J.,  Q.  B.  6 ;  cditer,  if 
the  assured  had  no  knowledge  of  the  mode  of  loading ;  S.  C,  E.  B.  &  E. 
670 ;  27  L.  J.,  Q.  B.  408.  If  the  master  so  loaded,  without  the  knowledge 
of  his  owner,  the  owner  may  recover  on  an  insurance  of  freight.  Wilson 
V.  Rankin,  6  B.  &  S.  208;  34  L.  J.,  Q.  B.  62 ;  L.  R,  1  Q.  B.  162,  Ex.  Ch. 
So,  the  owner  may  recover,  where  the  master  has,  without  his  knowledge, 
in  contravention"  of  the  Merchant  Shipping  Act,  1854,  s.  318,  taken 
passengers  on  board  without  a  certificate.  Dudgeon  v.  Pembroke,  L.  R. 
9  Q.  B.  581 . 

Payment,']  It  is  a  good  defence  to  show  a  custom  that  credit  taken 
between  the  insurance  broker  and  underwriter  should  be  taken  as  payment 
to  the  assured  by  the  underwriter,  after  the  amount  has  been  adjusted 
between  him  and  such  broker.  Stewart  v.  Aherdein,  4  M.  &  W.  211.  But, 
the  assured,  is  not  bound  by  such  a  custom,  if  he  had  no  knowledge  of  it. 
Sweeting  v.  Pearce,  9  C.  B..  N.  S.  534;  30  L.  J.,  C.  P.  109,  Ex.  Ch.  An 
adjustment  indorsed  on  the  policy,  produced  by  the  assured,  with  the 
defendant's  name  struck  out  of  it,  is  not  evidence  for  the  defendant 
that  the  amount  so  adjusted  has  been  paid.  Adams  v.  Sanders^  M. 
&  M.  373. 

Return  of  Premium, 

A  claim  for  a  return  of  premium  is  often  added  to  a  claim  on  a  policy ; 
and  the  (question  of  the  rigtit  to  recover  arises  on  the  failure  of  the  plaintiff 
to  establish  his  case  on  the  policy. 

WTien  plaintiff  entitled  to  a  return.']  If  the  policy  is  void  ah  initio,  or 
where  there  is  no  insurable  interest,  and,  this  proceeds  through  misinforma- 
tion or  other  innocent  cause ;  or,  where  an  inteiest  is  less  than  that  insured ; 
the  premium  or  part  of  it  may  be  recovered.  3  Kent,  Com.  341.  Where 
there  are  two  insurances  at  different  times,  together  exceeding  the  interest 
insured,  the  excess  of  premium  is  to  be  recovered  from  the  last  insurers, 
and  not  the  first.  Fisk  v.  Masterman,  8  M.  &  W.  165.  When  several 
insurances  are  effected  at  the  same  time,  and  before  the  risk  commenced, 
they  are  to  be  taken  as  one  policy,  and  the  return  must  be  pro  raid; 
semb,  S.  C. 

If  the  risk  has  never  commenced  there  must  be  a  return ;  as  if  the  ship 
never  sailed,  or,  the  policy  is  avoided  by  fedlure  of  warranty,  without  fraucL 
3  Kent,  Com.  341.  But,  if  the  risk  has  once  commenced,  or  the  policy  be 
void  for  illegality,  or  for  any  fraud  of  the  assured,  there  is  no  return.  lb, ; 
AUkins  v.  Jupe,  2  C.  P.  D.  375,  ante,  p.  404;  and  see  StoTie  v.  Marine  Assur, 
Co,  <kc,,  1  Ex.  D.  81.  The  defendant  having  insured  a  cargo  for  a  certain 
vogage,  effected  a  re-insurance  with  the  plaintiff  on  the  same  cargo  and 
risk  after  the  ship  had,  unknown  to  either  party,  arrived  safely  at  her 
destination :  it  was  held  that  the  premium  was  pavable  on  the  re-insurance. 
Bradford  v.  SymoTidsen,  7  Q.  B,  D.  456,  C  A.  Where  the  policy  is  avoided 
by  material  misrepresentation  or  concealment,  without  fraud,  the  premium 
may  be  recovered,  and  the  policy  is  conclusive  evidence  of  payment  of  the 
premium.  Anderso^i  v.  Th&mton,  8  Exch.  425.  Wliere  the  voyage  and  the 
risk  are  divisible,  and  part  is  not  run,  there  may  be  a  return  of  a  propor- 
tionate part  of  the  premium.  As,  where  the  voyage  was  from  London  to 
HaUfax,  Nova  Scotiai  to  depart  with  convoy  from  Portsmouth,  and  when 
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the  ship  arrived  at  that  place  the  convoy  had  sailed.    Stevenson  v.  Snow,  3 
Burr.  1237;  1  W.  BL  318. 

The  defendant  having  paid  the  amount  of  premium  into  court,  the 
plaintiff  afterwards  obtained  a  verdict  on  the  policy  for  a  sum  less  than  the 
sum  assured :  the  court  directed  that  judgment  should  be  entered  only  for 
the  amount  of  the  verdict,  less  the  sum  taken  out  of  court  Carr  v.  Montefiore, 
5  B.  &  S.  941 ;  34  L.  J.,  Q.  B.  21. 


Life  Ineurance, 

Many  of  the  cases  and  authorities  on  marine  policies  apply  equally  to 
policies  on  lives  and  against  fire ;  but,  the  contract  of  life  assurance  is,  in 
consideration  of  a  lump  sum  or  of  periodical  payments,  to  pay  a  sum  certain 
upon  the  death  of  a  ^ven  life,  and  is  not  a  contract  of  inaemnity,  like  that 
of  marine  and  fire  policies.  The  pleadings  sufiiciently  point  out  the  nature 
of  the  required  evidence. 

Form  of  policy,!  It  does  not  appear  ever  to  have  been  decided  that  an 
agreement  for  life  insurance  need  be  expressed  in  a  policy  or  reduced  to 
writing.  The  statute  14  Qeo.  3.  c.  48,  s.  2,  enacts  that  it  shall  not  be  lawful  to 
make  any  policy  on  the  life  of  any  person  or  other  event,  without  inserting 
in  such  policy  the  person's  name  interested  therein,  or  for  whose  use,  benefit, 
or  on  whose  account  such  policy  is  so  made  or  underwrote.  The  Stamp 
Act,  1870,  8.  118  (which  replaced  the  earlier  statute,  16  &  17  Vict  c.  69,  s.  6;, 
requires  every  person,  receiving  or  taking  credit  for  anv  premium  or  con- 
sioeration  for  any  contract  of  insurance,  to  make  out  ancf  execute  a  stamped 
policy  of  such  insurance,  within  one  calendar  month  from  the  receipt  of 
the  premium,  under  a  penalty  of  50/.  This  section  was  passed  for  the 
better  securing  the  payment  of  the  stamp  duty,  and  rather  negatives  the 
idea  that  14  Geo.  3,  c  48,  s.  2,  supra,  was  intended  to  avoid  agreements  for 
life  insurance  not  in  writing. 

By  the  Married  Women's  Property  Act,  1882,  (45  &  46  Vict  c.  75),  s.  11, 
"  A  married  woman  may,  by  virtue  of  the  power  of  making  contracts  herein- 
before contained,  effect  a  policy  upon  her  own  life,  or  the  life  of  her 
husband  for  her  separate  use,  and  the  same  and  all  benefit  thereof  shall 
enure  accordingly.  A  policy  of  insurance  effected  by  any  man  on  his  own 
life,  and  expressed  to  oe  for  the  benefit  of  his  wife  or  of  his  childi*en, 
or  of  his  wife  and  children  or  any  of  them,  or  by  any  woman  on  her 
own  life,  and  expressed  to  be  for  the  benefit  of  her  husband,  or  of  her 
children,  or  of  her  husband  and  children,  or  any  of  them,  shall  create  a 
trust  in  favour  of  the  objects  therein  named,  and  the  moneys  payable  under 
any  such  policy  shall  not,  so  long  as  any  object  of  the  trust  remains 
imperformed,  form  part  of  the  estate  of  the  insured,  or  be  subject  to  his 
or  her  debts.'*  The  section  enables  the  insured  to  appoint  a  trustee  or  new 
trustees  of  the  policy  by  a  memorandum  in  writing  and  the  receipt  of  a 
trustee  duly  appointed,  or  in  default  of  notice  to  the  ofiice,  the  receipt  of 
the  legal  personal  representative  of  the  insured  shall  be  a  discharge  to  the 
office.  See  Holt  v.  Everall,  2  Ch.  D.  266  C.  A. ;  In  re  Adam's  Policy  Trusts^ 
23  Ch.  D.  525,  decided  on  33  &  34  Vict  c.  93,  s.  10. 

As  to  stamp  duties,  vide  ante,  p.  247. 

Assignment  of  policy,"]  The  Policies  of  Assurance  Act,  1867  (30  &  31  Vict 
c.  144),  8.  1,  enacts  that  "  any  person  or  corporation  now  being  or  hereafter," 
vide  post,  p.  409  "  becoming  entitled  by  assignment  or  other  derivative  title 
to  a  policy  of  life  assurance,  and  possessing,  at  the  time  of  action  brought,  the 
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right  in  equity  to  receive  and  the  ri^ht  to  give  an  effectual  discharge  to  the 
assurance  company,  liable  under  sucn  policy,  for  monies  thereby  assured  or 
secured,  shall  be  at  liberty  to  sue  at  law  in  the  name  of  such  person  or  cor- 
poration to  recover  such  monies." 

By  sect.  3,  '*  no  assignment  made  after  the  passing  of  this  Act "  ^20th 
August,  1867),  *'of  a  policy  of  life  assurance  shall  confer  on  the  assignee 
therein  named,  his  executora,  administrators,  or  assigns,  any  right  to  sue  for 
the  amount  of  such  policy,  or  the  monies  assured  or  secured  thereby,  until 
a  written  notice  of  the  date  and  pui-port  of  such  assignment  shall  have  been 
given  to  the  assurance  company  liable  imder  such  policy  at  their  principal 
place  of  business  for  the  time  being,  or,  in  case  they  have  two  or  more 
principal  j^laces  of  business,  then  at  some  one  of  such  principal  places  of 
business,  either  in  England  or  Scotland  or  Ireland,  and,  the  date  on  which 
such  notice  shall  be  received,  shall  regulate  the  })riority  of  all  claims  under 
any  assignment ;  and,  a  payment,  bona  fide  made,  in  re$i])ect  of  any  policy,  by 
any  assurance  company,  before  the  date  on  which  such  notice  snail  have 
been  received,  shall  be  as  valid,  against  the  assignee  giving  such  notice,  as  if 
this  Act  had  not  been  parsed." 

By  sect.  4,  assurance  companies  are,  in  policies  issued  after  30th  of  Sep- 
tember, 1867,  to  specify  the  principal  place  or  places  of  business  at  which 
notices  of  assignment  may  be  given. 

By  sect.  6,  every  assurance  company,  to  whom  notice  of  the  assignment  of 
any  policy  shall  have  been  duly  given,  shall  deliver  an  acknowledgment  in 
writing,  under  the  hand  of  the  manager,  secretary,  treasurer,  or  other 
principal  officer  of  the  assurance  compan}*,  of  their  receipt  of  such  notice ; 
and  every  such  written  acknowledgment,  if  signed  by  a  person,  being  dejure 
or  de  facto,  the  manager,  &c.,  of  the  assurance  company  whose  acknowledg- 
ment it  purports  to  be,  shall  be  conclusive  evidence,  as  against  such  assurance 
company,  oi  their  having  duly  received  the  notice  to  which  such  acknow- 
ledgment relates. 

An  agreement  for  assignment  is  not  an  assignment  within  this  Act. 
Spencer  v.  Clarke,  9  Ch.  D.  137. 

The  J.  Act,  1873,  s,  25  (6),  ante,  p.  282,  contains  a  general  provision  with 
reference  to  the  assignment  of  choses  in  action. 

InteresW]  By  stat.  14  Geo.  3,  c.  48,  ss.  1,  2,  a  policy  on  lives  or  other 
events  is  unlawful  and  void,  unless  the  person  on  whose  account  the  insur- 
ance is  made  has  an  interest  and  the  name  of  the  person  interested,  or  for 
whose  use  or  benefit,  or  on  whose  account,  it  is  made,  be  inserted  therein. 
If  A.,  having  no  interest  in  B.'s  life,  causes  him  to  effect  an  insurance  in  his 
own  name,  but  at  A.'8  expense,  and  for  A.'s  benefit,  this  is  a  fraudulent 
evasion,  and  the  policy  is  void  under  sect.  1.  Wainevrright  v.  Bland,  1  M. 
&  Rob.  481  ;  Shilling  v.  Accidental  Death  Insur,  Co.,  2  H.  &  N.  42  ;  26  L. 
J.,  Ex.  266.  See  also  S.  C,  27  L.  J.,  Ex.  16.  Every  one  is  presumed  to 
have  an  insurable  interest  in  his  oi^oi  life,  and  if  he  insures,  whether  for  life 
or  a  limited  time,  his  executor  is  not  bound  to  show  any  interest  beyond 
this.  Wainewright  v.  Bland,  supra.  So,  it  is  said,  where  a  wife  insures  her 
husband's  life.  Reed  v.  R,  Exch,  Assur.  Co.,  Feake,  Add.  Ca.  70  ;  and  now 
see  45  &  46  Vict.  c.  75,  s.  11,  ante,  p.  408.  But,  where  a  wife  was  entitled 
to  a  legacy  on  attaining  21,  and  her  husband  insured  her  life  in  her  name, 
to  secure  the  amount  of  the  legacy,  which  was  then  advanced  to  him,  it  was 
held  that  the  policy  was  void,  as  it  did  not  state  that  the  husband  was  the 
person  having  the  present  interest  therein ;  although  the  ultimate  benefit 
might  be  for  the  wife.  Evans  v.  Bignold,  L.  R.,  4  Q.  B.  622.  A  creditor 
has  an  insurable  interest  in  his  debtor's  life,  Anderson  v.  Edie,  Park  Ins., 
8th  ed.  914-15.    And,  in  general,  the  interest  which  the  insurer  is  required 
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to  have  in  the  life  of  the  assured,  under  14  Geo.  3,  c.  48,  s.  1,  must  be  a 
pecuniary"  interest ;  and  therefore,  the  insurance  by  a  iiather  in  his  own 
name  on  the  life  of  his  son,  without  any  pecuniary  interest  in  it,  is  void. 
Halford  v.  Kymer',  10  B.  &  C.  724.  As  to  what  is  suflBcient  pecuniary 
interest,  see  Hehden  v.  West^  infra.  If  a  father,  being  engaged  in  a  hazardous 
employment,  agrees  with  his  son,  that  the  father  will  insure  his  life  and  the 
son  pay  the  premiums,  and  that  the  father  shall  leave  the  sum  insured  to 
his  son  by  will,  semble,  per  Martin  and  Bramwell,  BB.,  that  the  insurance 
would  be  the  father's  and  vaUd,  Shilling  v.  Accidental  Death  Insur,  Co,,  2 
H.  &  N.  42  ;  26  L.  J.,  Ex.  266. 

By  sect.  3,  a  person  who  insures  the  life  of  another,  or  any  other  event, 
can  recover  from  the  insurer  or  insurers  no  greater  sum  than  the  amount  or 
value  of  his  interest  in  such  life  or  event.  The  interest  referred  ♦to  is  the 
interest  at  the  time  of  making  the  policy,  and  this  amount  is  recoverable 
whether  the  interest  ceased  or  not  before  the  death,  or,  has  been  satisfied 
aliunde.  Daily  v.  India  and  L.  Assur.  Co.,  15  C.  B.  365  ;  24  L.  J.,  C.  P.  2; 
in  the  Ex.  Ch.,  overruling  Godsall  v.  BolderOy  9  East,  72.  Law  v.  L,  Indis- 
putable Policy  Co.,  1  K.  &  J.  223  ;  24  L.  J.,  Ch.  196,  is  to  the  same  effect 
But,  by  this  section,  the  assured  can  in  no  case  recover  more  than  this  insurable 
interest,  whether  upon  one  policy  or  many  ;  and  if  he  has  already  received 
that  amount  on  other  policies,  this  is  an  answer  to  an  action.  Hebdtfn  v.  West^ 
3  B.  &  S.  579  ;  32  L.  J.,  Q.  B.  85. 

The  assignee  of  a  life  policy  is  not  within  the  Act,  and  need  not  show  any 
interest  other  than  the  original  one  on  which  the  policy  is  founded.  Ashley 
V.  Ashley,  3  Sim.  149. 

Damages.]  As  to  damages  in  the  nature  of  interest  under  3  &  4  Will.  4, 
c.  42,  s.  29,  vide  ante,  p.  404. 

Defence. 

The  general  observations  made,  aide,  p.  404,  with  respect  to  defences  to 
actions  on  Policies  of  Marine  Insurance,  will  apply  here. 

Misrepresentation.]  The  assured  usually  subscribes  a  declaration  answering 
facts  inquired  of  by  the  insurers,  and  it  is  made  a  condition  that  if  any  be 
untruly  answered  the  policy  is  to  be  void ;  in  such  case  the  policy  is  avoided 
though  there  be  no  intentional  untruth ;  Duckett  v.  JVUltams,  2  Cr.  &  M. 
348  ;  Macdonald  v.  Law,  dx.  Insur.  Co.,  L.  R.,  9  Q.  B.  228 ;  and,  though  the 
mis-statement  is  found  by  the  jury  to  be  immaterial :  for  as  the  basis  of  the 
contract  is  the  truth  of  the  representation,  its  materiality  is  not  in  Question, 
and  ought  not  to  be  left  to  the  jury.  Anderson  v.  Fitzgerald,  4  H.  L.  C. 
484  ;  Cazenove  v.  British  Equitable  Assur.  Co.,  6  C.  B.,  N.  S.  437 ;  28  L.  J., 
C.  P.  259.  See  British  Equitable  Assur.  Co.  v.  Gt.  W.  Ey.  Co.,  17  W.  R.  43, 
M.  T.,  1868,  Malins,  V.-C.  If  there  is  such  express  condition  on  the  policy, 
jet  material  and  fraudulent  concealment  or  misrepresentation,  though  the 
inquiry  and  statement  be  oral,  will  also  avoid  it.  IVainewright  v.  Bland, 
1  M.  &  W.  32  ;  I  M.  &  Rob.  481.  But,  mere  representations  or  statements, 
which  turn  out  untrue,  will  not  avoid  a  life  policy  (as  in  some  cases  thev  do 
a  marine  policy),  unless  the  policy  purports  to  be  based  upon  their  truth,  or 
there  be  fraud.  Wheelton  v.  Hardisty,  8  E.  &  B.  232  ;  26  L.  J.,  Q.  B.  265  ; 
8  E.  &  B.  285  ;  27  L.  J.,  Q.  B.  241,.  Ex.  Ch.  See  Fowkesv.  ManchetAer  and 
London  Assur.  Association,  3  B.  &  S.  917  ;  32  L.  J.,  Q.  B.  153.  If  there  be 
an  untrue  statement  witiiout  fraud,  and  the  policies  of  a  company  are 
expressed  to  be  "indisputable  except  in  case  of  fraud,"  the  company  will,  in 
equity,  be  estopped  from  relying  on  the  mis-statement ;  and  this  may  be 
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specially  replied  to  the  defence.  JVood  y.  Dwarrisy  11  Exch.  493  ;  25  L.  J., 
Ex.  129.  But,  where  the  policy  is  issued  by  a  company,  which  circulates  a 
prospectus  purporting  that  their  policies  are  indisputable,  a  reply,  relying  on 
this  fact,  must  oe  supported  by  proof,  that  the  prospectus  haa  oeen  seen,  or 
acted  upon  by  the  insured  ;  and,  the  mere  proof  of  the  public  circulation  of 
the  prospectus,  before  the  policy  was  effected,  is  not  sumcient.  IFheeUon  v. 
Hardisty,  ante,  p.  410.  The  omission  to  state  that  the  deceased  had  any  occupa- 
tion, in  answer  to  questions  in  the  proposal,  any  misstatement  or  concealment 
in  which  was  to  vitiate  the  policy,  is  not  such  an  untrue  statement  as  to  vitiate 
the  policy.  Perrins  v.  Marine  <£?  Oeneral  Insur,  Society,  2  E.  &  E.  317,  324; 
29  Ij.  J.,  Q.  £.  17, 242.  But,  Uie  omission  to  state,  that  proposals  for  insur- 
ance were  made  to,  and  declined  by,  other  insurance  offices  was  held  to 
vitiate  a  contract  for  insurance.  London  Assur.  v.  Manself  11  Ch.  D.  363. 
The  person  whose  life  is  the  subject  of  insurance  by  another  has  been  held 
to  be  so  far  an  agent  for  the  assured  that  his  false  answers  will  vitiate  the 
policy.  Rawlins  v.  Desborough,  2  M.  &  Rob.  328,  and  note.  Id,  334.  But 
this  case  turned  on  the  form  of  the  particular  policy ;  and,  the  false  and 
firatudulent  statements  of  the  person  whose  life  is  insured,  and  of  the  medical 
referee,  will  not  vitiate  the  policy,  as  against  an  innocent  person,  who  effected 
the  insurance,  there  being  no  condition,  that  the  untruth  of  the  statement, 
contained  in  the  proposal,  should  avoid  the  policy.  JVhedton  v.  Hardisty, 
Ex.  Ch.,  supra. 

Suicide.']  Clauses,  avoiding  a  policy  if  the  person,  whose  life  is  insured, 
"  commits  suicide,"  or  '^  dies  by  his  own  hands/'  are  construed  to  include  all 
voluntary  self-destruction,  though  not  felonious  ;  and  consequently  the  un- 
soundness of  the  person's  mind  is  not  material.  Clift  v.  Sckvxihe^  3  C.  B. 
437  ;  Dormay  v.  Borradaile,  5  C.  B.  380.  Where  the  policy  was  conditioned 
to  be  valid,  notwithstanding  suicide,  to  the  extent  of  any  bond  fide  interest 
acquired  by  any  person,  by  virtue  of  an  equitable  lien  or  security  on  it,  on 
proof  of  such  interest,  to  the  satisfaction  of  the  directors  of  the  company  : 
proof  of  the  policy,  being  held  by  the  trustees  of  the  wife  of  the  assured,  by 
way  of  marriage  settlement,  was  held  to  support  the  alleged  lien.  Moore  v. 
Woolseyy  4  E.  &  B.  243  ;  24  L.  J.,  Q.  B.  40.  Proof  of  the  above  facts  was 
reasonable  evidence  for  the  directors,  by  which  they  were  bound  to  be 
satisfied.  S.  C.  ;  see  also  Braun^tein  v.  Accidental  Death  Insur,  Co., 
infra.  The  clause  is,  in  the  absence  of  fraud,  for  the  benefit  of  the  assured. 
Solicitort^  d;  General  Life  Assur.  Soc,  v.  Lamb,  1  H.  &  M.  716  ;  33  L.  J.,  Ch. 
426.  So,  where  the  policy  is  mortgaged  to  the  society,  they  are  in  the 
same  position  as  if  it  had  b^n  mortgaged  to  a  third  party.  WTiite  v.  British 
Empire,  d:c.  Assur,  Co.,  L.  R.,  7  Eq.  394.  But,  the  assignees  of  the  assured 
under  a  foreign  banlcruptcy,  are  not  within  the  condition  in  a  policy  that  it 
should  be  valid,  notwithstanding  suicide,  if  any  third  party  had  acquired  a 
bond  fide  interest  therein  by  assignment,  or  by  legal  or  equitable  lien  for  a 
valuable  consideration,  or  as  a  security  for  money.  Jackson  v.  Forster,  1  E. 
&  E.  463 ;  28  L.  J.,  Q.  B.  166 ;  i  E.  &  E.  470 ;  29  L.  J.,  Q.  B.  8, 
EX.CL 

Insurance  against  Personal  Accidents, 

In  a  policy  of  insurance  effected  against  injury  caused  by  accident  or 
violence,  provided  the  same  should  be  caused  by  some  outward  and  visible 
means,  of  which  satisfactory  proof  should  be  furnished  to  the  insurers,  is 
meant  such  proof  as  the  insurers  may  reasonably  require,  and  not  such  as 
they  may  capriciously  demand.  Braunstein  v.  Accidental  Death  Insur,  Co., 
1  B.  &  S.  782 ;  31  L.  J.,  Q.  B.  17.  See  Moore  v.  Woolsey,  supra,  and 
Trew  V.  Ry,  Passenger^  Assur.  Co.,  6  U.  &  N.  839  ;  30  L.  J.,  Ex.  317,  Ex. 
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Ch.  Where  there  was  an  exception  in  the  polic^r,  of  death  from  certain 
specified  diseases,  or  any  other  disease  or  cause  within  the  system  of  the 
assured  before  or  at  the  time  or  following  such  accidental  injury ;  it  was 
held  that  one  of  the  specified  diseases  brought  on,  solely  by  the  accident,  was 
not  within  the  exception.  Fitton  v.  Accidental  Death  Insur.  Co.,  17  C.  B. 
N.  S.  122 ;  34  L.  J.,  C.  P.  28.  Where,  however,  the  exception  extends  to 
secondary  causes,  the  insurers  are  not  liable.  Smiih  v.  Accident  Insur.  Co., 
L.  R.,  5  Ex.  302.  Where  the  policy  excepted  injury  caused  by  natural  disease 
or  weakness,  or  exhaustion  consequent  on  disease,  and  the  assured  while 
fording  a  stream  was  seized  with  an  epileptic  fit  and  fell  into  the  stream 
and  was  drowned,  this  was  held  not  to  be  within  the  exception.  Winspear 
y.  Accident  Insur,  Co.,  6  Q.  £.  D.  42,  C.  A. ;  see  also  Lawrence  v.  Accidental 
Insur.  Co.,  7  Q.  B.  D.  216. 

Death  by  sunstroke  is  not  a  death  from  the  effects  of  an  injury  by 
accident.  Sinclair  v.  Maritime  Passenger^  Assur.  Co.,  3  E.  &  £.  478 ;  30 
L.  J.  Q.  B.  77. 

As  to  stamp  duties,  vide  ante,  p.  247. 


Fire  Insurance. 

The  fundamental  principle  of  fire  insurance  is  that  like  an  open  marine 
policy,  it  is  a  contract  of  indemnity.  Castellain  v.  Freston,  11  Q.  B.  D. 
380,  C.  A. 

Policies  of  fire  insurance  are  within  the  stat.  14  Geo.  3,  c.  48,  cited  ante, 
pp.  408,  409.  As  to  their  form,  vide  ante,  p.  408.  A  fire  policy  was  not 
generally  assignable,  at  law,  except  with  the  consent  of  the  insurer.  3  Kent, 
Com.  376  ;  Park  Ins.,  8th  ed.  978 ;  but,  this  is  now  altered  by  the  J.  Act^ 
1873,  s.  25  (6),  antey  p.  282.  Where  the  policy  requires  particulars  of  loss 
to  be  delivered  by  the  plaintiff,  within  a  certain  time  of  tne  fire,  it  is  a  con- 
dition precedent.  Mason  v.  Harvey,  8  £xch.  819  ;  22  L.  J.,  Ex.  336.  See 
Feamley  v.  L.  Guarantee  Co.,  5  Ap.  Ca.  911,  D.  P.  As  to  whom  the  notice 
of  loss  may  be  given  under  a  similar  clause  see  Marsden  v.  City  <£-  County 
Assur.  Co.,  L.  R.,  1  C.  P.  232.  Fire  policies  are  sometimes  so  framed  as  to 
be  covenants  to  pay  only  an  adjusted  loss  ;  in  such  case  before  adjustment 
no  action  can  be  maintained  on  the  policy,  Elliott  v.  i?.  Exchange  Assur, 
Co.,  L.  R.,  2  Ex.  237.  A  policy  from  August  I4th  to  November  I4th  was 
held  to  include  the  latter  day,  on  which  a  fire  took  place.  Isaacs  v.  R.  Insur, 
Co.,  L.  R,  5  Ex.  296. 

As  to  interim  receipts  for  premiums  which  are  analogous  to  slips  in 
marine  insurance,  vide  ante,  p.  249.  See  Parsons  v.  Queen  Insur.  Co.,  7  Ap. 
Ca.  96,  P.  C. 

As  to  stamp  duties,  vide  ante,  p.  247. 

Interest.']  Vide  ante,  p.  409.  It  is  necessary  to  show  an  interest  in  the 
subject  insured  at  the  time  of  insuring  and  of  the  fire.  Lynch  v.  DaheU,  4 
Bro.  P.  C,  2nd  ed.  431  ;  Saddlert^  Co.  v.  Badcock,  2  Atk.  554.  The  unjMdd 
vendor  of  a  house  may  recover  the  full  value  thereof,  if  it  be  burnt  before 
the  conveyance  is  executed,  thou^  after  the  contract  of  sale.  Collingridge 
V.  H.  Exchange  Assur.  Co.,  3  Q.  B.  D.  173.  This  interest  need  not  be  the 
absolute  property ;  thus,  an  insolvent  might  insure  a  house,  &c.,  to  which  his 
assignees  were  entitled,  he  beiug  in  possession  and  responsible  to  the  real 
owners.  Marks  v.  Hamilton,  7  Exch.  323  ;  21  L.  J.,  Ex.  109.  Warehouse- 
men and  wharfingers  may  insure  their  customer's  goods  in  their  custody, 
and  may  recover  uie  whole  value  under  a  policy  on  goods  "  held  in  trust  or 
on  commission."     Waters  v.  Monarch  Assur,  Co.,  5  E.  &^  B.  870  ;  25  L.  J., 
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Q.  B.  102.  And,  a  carrier,  who  so  insures,  may  recover  the  whole  value 
of  goods  lost  by  fire,  although  the  owner  of  the  goods  may  be  disabled  from 
recovering  from  the  carrier  oy  reason  of  the  value  not  being  declared  under 
the  Carriers  Act  L.  db  N.  W,  By.  Co.  v.  Glyn,  1  E.  &  E.  652  ;  28  L.  J.,  Q. 
B.  188.  See  also  Ehsworth  v.  Alliance  Marine  Inswr.  Go,,  cited  aTtte,  p.  382. 
But,  it  is  otherwise,  where  the  further  words,  "for  which  they'*  (the  assured) 
"  are  responsible,"  are  added.  N,  British  Insur.  Co.  v.  Moffatt,  L.  R.,  7  C. 
P.  25.  As  to  the  claim  of  the  ceneral  owner  to  the  insurance  money,  when 
received  by  the  assured,  see  Martineau  v.  Kitching,  L.  R,  7  Q.  B.  436,  and 
Ehsworth  v.  Alliance  Marine  Insur.  Go.y  supra.  Goods  delivered  by  A.  to  B., 
who  is  to  return  to  A.  an  equivalent  Quantity  of  similar  goods,  but  not 
necessarily  the  identical  goods  delivered  to  R,  are  to  be  insured  as  the 
goods  of  B.,  and  not  as  the  goods  held  bv  B.  in  trust ;  for  the  transaction 
amounts  to  a  sale  of  the  goods  to  B.  S.  Australian  Insur.  Co.  v.  Bandell, 
L.  R,  3  R  C.  101. 

Description  of  the  articles  insured;  alteration  in  premises,  <fcc.]  The 
property  intended  to  be  insured  must  be  described;  but,  substantial 
accuracy  is  siifficient.  See  Forbes^  claim,  L.  R,  19  Eq.  485.  Thus,  where 
the  policy  required  the  house  or  other  building,  in  which  the  goods  are,  to 
be  mentioned,  the  goods  of  a  lodger  may  be  called  "  eoods  in  ms  dwelling- 
house."  Friedlander  v.  London  Assur.  Oo.,  1  M.  &  Rod.  171.  The  locality 
of  the  subject  of  insurance  is  material.  Pearson  v.  Commercial  Union  Assur. 
Co.,  1  Ap.  Ca.  498,  D.  P.,  ante,  p.  393.  Where  the  premises  are  described 
as  being  where  '^  no  fires  are  kept,  or  hazardous  goods  deposited,"  this  means 
where  no  fires  are  habitually  kept ;  and  the  casual  use  of  fire  to  repair  the 
premises  does  not  come  within  the  condition.  Dobson  v.  Sotheby,  M.  &  M. 
90.  So,  where  the  condition  was  against  any  alteration  of  the  trade  without 
notice,  a  single  instance  of  drying  bark  in  a  kiln,  used  and  insured,  as  a  corn 
kiln  will  not  avoid  the  policy.  Shaw  v.  Bobberds,  6  Ad.  &  E.  75.  When 
no  steam  engine,  stove,  or  other  description  of  fire  heat  was  to  be  introduced, 
without  notice  to  the  insurers,  the  introduction  of  a  stove  and  use  of  it  on 
one  occasion,  as  an  experiment,  without  notice,  prevents  the  insured  recover- 
ing. Glen  V.  Letois,  8  Exch.  607  ;  22  L.  J.,  Ex.  228.  But,  where  there  is 
no  condition  relating  to  alterations  in  the  premises  after  the  policy,  a  subse- 
quent change,  as  by  setting  up  a  more  hazardous  trade  in  them,  if  without 
fraud,  will  not  avoid  the  poucy.  Pirn  v.  Beid,  6  M.  &  G.  1.  Policies 
usually  provide  for  notice  of  any  such  change  ;  and  where  the  alteration  is 
one  which  makes  the  subject-matter  insured  no  longer  substantially 
correspond  with  the  property  as  particularly  described  in  the  policy,  and 
varies  the  risk,  it  will  avoid  the  assurance  ;  for  the  description  in  such  cases 
is  equivalent  to  a  warranty.  Sillem  v.  Thornton,  3  £.  &  B.  868  ;  23  L.  J., 
Q.  B.  362.  In  this  last  case,  the  house  was  enlarged  so  as  no  longer  to  agree 
with  a  description  of  it,  annexed  to  the  policy,  and  referred  to  in  it  so  as  to 
form  a  part  of  it.  But,  such  a  constructive  warranty  or  condition  is 
restrained  by  an  express  condition,  requiring  notice  of  any  alteration  in- 
creasing the  risk  and  payment  of  a  higher  premium.  Stokes  v.  Coz,  1  H.  & 
N.  533  ;  26  L.  J.,  Ex.  113,  Ex.  Ch. 

If  there  be  a  condition  in  the  policy  that  no  more  than  20  pounds  of 
gunpowder  be  on  the  premises  insured,  the  policv  is  avoided  if  the  condition 
be  broken,  although  the  breach  of  the  condition  have  not  occasioned  the  loss. 
Beacon  Life  Assur.  Co.  v.  Gibb,'l  Moo.  P.  C,  N.  S.  79. 

Loss.}  A  fire  policy  is  a  contract  of  indemnity,  and  the  assured  can  only 
recover  the  actual  loss  or  damage  sustained  by  him  according  to  the  real 
quantity  and  value  of  the  goods  at  the  time  of  the  fire.    Chapman  v.  Pole, 
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22  L.  T.,  N.  S.  306,  Cockbum,  C.J. ;  and,  in  respect  of  the  interest  in  the 
goods  covered  by  the  insurance  ;  GastdLain  v.  Preston^  11  Q.  B.  D.  397,  d 
seq.y  per  Bowen,  L.J.  A  valued  policy  is  considered  an  open  one  if  the  loss 
be  not  total,  and  damage  and  expenses  caused  by  removing  articles  insuivd 
are  also  covered  by  the  policy.  3  Kent,  Com.  376,  and  note.  By  28  &  29 
Vict.  c.  90,  s.  12,  "any  damage  occasioned  by  the'*  metropolitan  "fire 
brigade"  constituted  by  that  act  ^^  in  the  due  execution  of  their  duties,  shall 
be  deemed  to  be  damage  by  fire  within  the  meaning  of  any  policy  of  in- 
surance against  fire." 

A  damage  sustained  by  atmospheric  concussion,  caused  by  an  explosion 
of  gunpowder  at  a  distance,  is  not  a  damage  insured  against  in  a  policy 
against  loss  occasioned  by  fire.  Everitt  v.  London  Assur,  Co.,  19  C.  B.,  N. 
S.  126  ;  34  L.  J.,  C.  P.  299.  See  Marsden  v.  City  and  County  Assur, 
Co,f  infra,  AVhere  a  fire  policy  contained  an  exception  of  liability  for 
loss  or  damsjge  by  explosion,  except  for  such  loss  or  damages  as  should  arise 
from  explosion  by  gas,  and  an  inflammable  vapour  caught  fire,  exploded, 
and  caused  a  further  fire,  it  was  held  that  gas  meant  only  ordinary  coal  gas  ; 
and  that  the  exception  included  not  only  the  effects  of  the  explosion,  but 
also  the  further  fire  caused  thereby.  Stanley  v.  Western  Insur.  Co.,  L.  R, 
3  Ex.  71. 

The  policy  covers  a  loss  by  fire  owin^  to  the  negligence  of  the  assured 
himself,  if  {there  be  no  fraud.  Shaw  v.  Kobherds,  6  Ad.  &  E.  75.  Wilful 
misrepresentations  of  the  value  of  the  property  destroyed  will,  under  the 
usual  claiise  against  fraudulent  claims,  defeat  and  vitiate  the  whole  claim. 
Britton  v.  R.  Insur.  Co.,  4  F.  &  F.  905  ;  see  also  Chapnian  v.  Pole,  ante, 
p.  413. 

A  condition  "  that  if,  at  the  time  of  any  loss  happening  to  any  property 
hereby  insured,  there  be  any  other  BubsLstinc  insurances,  whether  effected 
by  the  assured  or  any  other  person,  covering  the  same  property,"  the  insurer 
shall  not  be  liable  to  pay  more  than  his  rateable  proportion  of  such  loss, 
applies  only  where  the  same  property  is  the  subject-matter  of  insurance, 
and  the  interests  are  the  same.  N.  British  and  Mercantile  Insur.  Co.  v.  L. 
Liverpool  <t  Globe  Insur,  Co,,  5  Ch.  D.  569,  C.  A.  See  further  as  to  double 
insurance.  Australian  Agricultural  Co.  v.  Saunders,  L.  K,  10  C.  P.  668, 
Ex.  Ch. 

Where  A.  is  insured  by  B..  and  A.  can  also  recover  the  loss  from  C,  B. 
may,  when  he  has  made  gooa  A.'s  loss,  recover  in  A.'8  name  the  amount 
over  from  C.  Mason  v.  Sainsbury,  3  Doug.  61  ;  N.  British  <fc  Mercantile 
Insur.  Co.  v.  L.  Liverpool,  <fc  Globe  Insur.  Co,,  supra.  And,  so  if  after  B.  has 
paid  A.  the  amount  of  his  loss,  C,  under  a  legal  obligation,  also  makes  it 
good,  B.  can  recover  the  amount  from  A.,  whether  A.'s  right  of  action 
against  C.  is  foimded  on  tort  Darrell  v.  Tilhitts,  5  Q.  B.  D.,  560  C.  A. ;  or, 
arises  out  of  contract.  Castellain  v.  Preston,  11  Q.  B.  D.,  380  C.  A.  See 
also  cases  cited  ante,  p.  402. 

Insurance  against  Accidents  to  Chattels. 

By  a  policy  of  insurance,  plate  glass  in  the  plaintiff's  shop  front  was  in- 
sured against  'Moss  or  damage  originating  from  any  cause  whatsoever, 
except  tire,*'  &c.  ;  a  fire  broke  out  on  premises  adjoining  the  plaintiff's, 
but,  did  not  approach  his  shop  front ;  a  mob  attracted  by  the  fire  tore  down 
the  plaintiff's  shop  shutters,  and  broke  the  plate  glass  for  the  purpose  of 
plunder ;  it  was  held  that  the  proximate  cause  of  the  damage  was  tne  law- 
less act  of  the  mob,  and  that  it  did  not  fall  within  the  exception  of  the 
policy.     Marsden  v.  City  and  County  Assur,  Co.,  L.  R.,  1  C.  P.  232. 

As  to  stamp  duties,  vide  ante,  p.  247. 
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ACTION  ON  CONTRACT  OF  AFFREIGHTMENT. 

This  action  lies  by  or  against  a  shipowner,  whether  the  ahip  be  general  or 
chartered.  The  contract  need  not  be  under  seal.  In  the  case  of  a  general 
ship,  the  bill  of  lading,  or  in  the  case  of  a  chartered  ship,  the  charter-party, 
is  tne  proof  of  the  contract.  As  the  |>lcading8  and  proofs  are  substantially 
the  same,  whether  the  contract  be  or  1>e  not  under  seal,  the  following  cases 
are  to  be  taken  as  applicable  to  actions  on  contracts  between  shipper  and 
shipowner,  whatever  the  technical  form  of  action  may  be,  unless  otherwise 
specified. 

As  to  the  admissibility  of  oral  evidence  to  explain  charter-parties,  bills  of 
lading,  or  other  like  contracts,  see  ante,  pp.  21,  et  teq, 

A  charter-party,  or  memorandum  in  the  nature  of  one,  commonly  con- 
tains clauses  on  the  part  of  the  shipowner,  for  seaworthiness,  the  reception 
and  delivery  of  the  cargo,  and  perfonnance  (^f  the  voyage,  with  an  exception 
of  certain  2>erils.  On  the  part  of  the  charterer  or  freighter,  the  clauses  are 
to  load  in  a  given  time,  and  to  pay  freight  and  demurrage.  As  to  stamp 
duties  thereon,  vide  ante,  p.  233. 

As  to  bills  of  lading,  vide  infra. 

The  captain  or  master  of  a  ship  is  an  agent  of  the  owners  with  larger 
powers  than  an  ordinary  agent  As  between  him  and  third  persons,  he  is 
personally  liable  on  contracts,  made  in  the  course  of  his  ordinary  employ- 
ment, in  his  own  name,  or  as  a>;ent  of  the  owner,  and  he  is  able  to  sue  on 
contracts  so  made.  So,  where  like  contracts  are  made  by  him,  whether  he 
sign  expressly  as  agent  or  not,  tlie  owner  may  sue  or  be  sued  on  them. 
Hence,  he  may  sign  a  charter-party  or  bill  of  lading  in  his  own  name,  and 
thereby  bind  his  owners.  3  kent,  ('om.  161-164  ;  Story  on  Agency,  cap. 
6,  as.  116-123.  And,  he  may  sue  in  his  own  name  for  freight  Shields  v. 
JDaviSf  6  Taunt  65.  The  law  of  the  country  to  which  the  ship  belongs  is 
priitid  facie  that  which  binds  the  parties  to  a  contract  of  affreightment ; 
Lloyd  V.  Guiberty  L.  R.,  1  Q.  B.  115,  Ex.  Ch. ;  The  Gaetans  d:  Maria,  7  P.  D. 
137  C.  A.,  but  this  rule  will  be  modified  where  the  parties  .show  a  dif- 
ferent intention.  Chartered  Mercantile  Bank  of  India  v.  Netherlands  India 
Steam  Navigation  Co.,  10  Q.  B.  D.  521,  529,  540.  See  further  as  to  the 
master's  authority  to  bind  his  owners,  post,  p.  525. 

BUI  of  lading"]  A  bUl  of  lading  contains  a  receipt  for  and  description  of 
the  goo<ls  received  on  board,  the  names  of  the  shipper  and  consignee,  the 

;)Iace  of  delivery  (certain  perils  excepted)  and  the  freight ;  and  it  is  signed 
in  three  parts)  by  the  master,  as  agent  of  the  shipowners.  The  words  "  or 
assigns  '*  are  usually  added  to  the  name  of  the  consignee,  and  it  is  question- 
able whether  it  be  transferable  by  indorsement,  unless  the  words  be  sub- 
joined ;  see  Henderson  v.  Comptoir  d'Escompte  de  Paris,  L.  R.,  5  P.  C.  253  ; 
except,  perhaps,  in  the  case  of  special  cu<«tom  in  certain  foreign  trades  ;  see 
Renteria  v.  Riiding,  M.  &  M.  511.  But,  the  omission  of  the  words  "or 
assigns  "  does  not  of  itself  give  notice  tliat  the  person  in  whose  name  the  bill 
13  made  out  is  entitled  to  deiil  with  the  goods  absolutely.  Henderson  v. 
Comptoir  (FEscompie  de  Paris,  supra. 

Although  the  indorsement  of  a  bill  of  lailing  transferred  the  property  in 
the  goods,  at  common  law,  it  conveyed  no  ri^'ht  of  action  to  or  against  the 
indorsee  in  his  own  name  as  upon  the  original  contract  Thompson  v. 
Dominy,  14  M.  &  W.  403  ;  Hmvard  v.  Shepherd,  9  0.  B.  297  ;  19  L.  J.,  C.  P. 
249.  And,  the  receipt  of  the  goods  by  the  indorsee  was  only  evidence  for  a 
jury  of  a  new  contract  to  pay  freight  in  consideration  of  the  delivery,  on 
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which  he  might  be  sued.  Kemp  v.  Clark,  12  Q.  B.  647.  But,  by  the  Billa  of 
Lading  Act  (18  &  19  Vict.  c.  Ill),  it  is  enacted  (sect.  1),  that  "every  con- 
signee of  goods  named  in  a  bill  of  lading,  and  eveiy  indorsee  of  a  bill  of 
lading,  to  whom  the  property  in  the  goods  therein  mentioned  shall  pass 
upon  or  by  reason  of  such  consignment  or  indorsement,  shall  have  trans- 
ferred to,  and  vested  in  him,  all  rights  of  suit,  and  be  subject  to  the  same 
liabilities  in  respect  of  such  goods,  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself."  But  (sect.  2)  "  nothing  herein  con- 
tained shall  pn^judice  or  affect  any  richt  of  stoppage  in  transitu,  or  any 
ri^ht  to  claim  freight  against  the  original  shipper  or  owner,  or  any  liabiUty 
of  the  consignee  or  indorsee  by  reason  or  in  consequence  of  his  being  such 
consignee  or  indorsee,  or  of  his  receipt  of  the  goods  by  reason  or  in  conse- 
quence of  such  consignment  or  indorsement." 

The  consignee  or  indorsee  of  a  bill  of  lading  may  deprive  the  unpaid 
vendor  of  his  right  to  stop  the  goods  in  transitu  by  indorsing  it  for  valuable 
consideration,  although  the  go^s  are  not  paid  for,  provided  the  indorsee  for 
value  has  acted  bond  fide  and  without  notice.  The  Marie  Joseph,  L.  K.,  1  P. 
C.  219,  227  ;  The  Argentina,  L.  R.,  1  Adm.  370.  A  past  deot  is  sufficient 
consideration.  Leask  v.  Scott,  2  Q.  B.  D.  376,  C.  A. ;  overruling  Rodger  v. 
Comptoir  d^Escompte  de  Paris,  L.  R,  2  P.  C.  393.  See  further,  post,  Action 
for  conversion  of  goods  ^Defence — Stoppage  in  transitu — Jiow  defeated.  The 
indorsee  has  transferred  to  him,  the  same  rights  and  liabilities  in  respect  of 
the  goods,  as  if  the  contract  in  the  bill  of  lading  had  been  made  with  him. 
The  Helene,  B.  &  L.  415.  Hence,  actions  now  lie  on  the  original  contract  by 
or  against  the  indorsee  of  the  bill  of  lading,  and  the  shipowner  or  master  may- 
sue  him  for  freight  although  he  received  the  goods  under  circumstances 
which  negative  any  intention  or  undertaking  to  pay.  It  seems  that  a 
person,  taking  a  bill  of  lading  by  indorsement  after  a  breach,  by  a  wrongful 
delivery  of  the  goods  to  a  stmnger,  can  maintain  an  action  by  virtue  of  sect. 
1.  Short  v.  Sivi2)8on,  L.  R.,  1  C.  P.  248,  and  at  252j  255,  per  Willes,  J.  The 
first  indorsee  of  one  part  of  a  bill  of  lading,  drawn  m  a  set,  "  one  of  which, 
being  accomplished  the  others  to  be  void,"  gets  the  properW^  in  the  goods, 
though  he  taKe  no  steps  to  enforce  his  rights.  Meyerstein  v.  barber,  L.  R.,  4 
H.  L.  317.  But,  the  master  is  justified  in  delivering  the  goods  to  the  consignee, 
to  whom  they  are  by  such  a  bill  of  ladinc;  made  deliverable,  on  production 
of  one  part  of  the  bill,  although  there  has  been  a  prior  indorsement  for  value 
of  anotner  part,  provided  the  master  had  no  notice  thereof,  and  the  delivery 
was  bond  fide.  Glyn  v.  E.  <fc  fV.  India  Dock  Co.,  7  Ap.  Ca.,  691  D.  P.  See 
further  as  to  bills  of  lading  in  sets,  Sanders  v.  Maclean,  11  Q.  B.  D.,  327 
C.  A.  The  act  does  not  seem  to  render  any  bill  of  lading  negotiable,  which 
would  not  have  been  so  before  the  act.  See  Henderson  v.  Comptoir  d'Escompte 
de  Paris,  ante,  p.  415.  The  shipper  A.  of  goods  does  not,  by  simply  indorsmg 
the  bill  of  lading  to  B.,  and  delivering  it  to  him  by  way  of  security  for  an 
advance,  ^'  pass  the  property  "  in  the  goods  to  B.,  so  as  to  make  B.  liable  to 
the  shipowner  for  freight  under  sect.  1.  Burdick  v  Sewell,  10  Q.  B.  D. 
363. 

See  farther  sect.  3  (cited  post,  p.  428),  as  to  the  effect  of  a  bill  of 
lading. 

In  the  ordinary  course  of  business,  the  consignor  of  goods  sends  them  to 
this  country,  accompanied  by  bills  of  lading  and  bills  of  exchange,  which  are 
to  be  accepted  by  the  consignee  of  the  goods  as  the  consideration  for  the 
consignment ;  then,  where  the  consignor  sends  those  documents  direct  to  the 
consignee,  it  is  clear  that  he  intended  the  consignee  should  have  at  once  the 
disposal  of  the  property  and  possession  of  the  goods  consigned,  leaving  it  to 
him  to  return  tne  bills  of  exchange  accepted,  not  as  a  condition  precedent  to 
the  property  vesting,  but  simply  as  a  matter  of  contract.    Shepherd  v.  Har- 
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'rison,  L.  R.,  4  Q.  B.  196,  203.  But,  where  the  consignor  sends  the  bills  of 
lading  to  an  agent  in  this  countiy  to  be  by  him  handed  over  to  the  con- 
signee,  and  accompanies  them  with  bills  of  exchange,  to  be  accepted  by  the 
consignee,  that  indicates  a  different  intention,  vu.,  that  the  handing  over  the 
bills  of  lading,  and  the  acceptance  of  the  bills  of  exchange  should  be  concur- 
rent parts,  of  one  and  the  same  transaction,  and  tifl  the  consignee  has 
accepted  the  bills  of  exchange,  the  property  in  the  goods  does  not  pass  to  him, 
although  he  has  obtained  possession  of  the  bills  of  lading,  making  the  goods 
deliverable  to  the  consignor,  "  order  or  assigns,*'  and  indorsed  by  the  con- 
signor in  blank.  S.  C,  Id,;  L.  R,  4  Q.  B.  493,  Ex.  Ch.,  and  L.  R.,  5  H.  L.  116. 
See  also  Ex  vte.  Banner,  2  Ch.  I).  278,  C.  A. ;  Mirabita  v.  Imperial  Ottoman 
Bank,  3  Ex.  JD.  164,  C.  A.  This  intention  is  not  inconsistent  with  a  state- 
ment in  the  invoice,  that  the  goods  are  shipped  on  account,  and  at  the  risk,  of 
the  consignee.  Shepherd  v.  Harrison,  L.  K.,  5  H.  L.  116.  See  also  Moakes 
V.  NichoUon,  19  C.  B.,  N.  S.  290  ;  34  L.  J.,  C.  P.  273  ;  and  Gabarron  v. 
Kreeft,  Kreeft  v.  Thompson,  L.  R.,  10  Ex.  274,  as  to  effect  of  shipping 
goocfs,  under  bill  of  lading ;  also  Anderson  v.  Morice,  1  Ap.  Ca.  713,  l5.  P.|; 
Ogg  V.  Shuter  1  C.  P.  D.  47,  C.  A.  As  to  property  in  goods,  passing  when 
the  bill  of  lading  is  posted,  see  Banco  de  Lima  v.  Anglo- Peruvian  Bank,  8 
Ch.  D.  160. 

It  is  a  breach  of  contract  if  the  master  sail  away  with  the  cargo  on  board 
without  signing  bills  of  lading,  but  it  does  not  amount  to  a  conversion  of 
the  cargo,  unless  the  circumstances  show  an  intention  by  him,  to  deprive 
the  shipper  of  his  cargo.    Jones  v.  Hough,  5  Ex.  D.  115,  C.  A. 

The  id^ht  of  suing  upon  a  contract  under  a  bill  of  lading  follows  the  legal 
title  to  the  goods  as  against  the  indorser.  The  Freedom,  L.  R,  3  P.  C. 
594 ;  see  also  The  Figlia  Maggiore,  L.  R.,  2  Adm.  106.  So,  where  the 
consignors  indorsed,  and  delivered  a  bill  of  lading  to  A.,  who  indorsed, 
and  delivered  it  to  the  plaintiff  for  value ;  this,  was  held  to  be  evidence 
of  such  an  indorsement  and  delivery,  as  to  pass  the  property  in  the  goods 
to  the  plaintiff,  within  the  meaning  of  sect.  1 ;  Dracachi  v.  Ati^h-Egyp- 
tian  Navigation  Co,,  L.  R.,  3  C.  P.  190 ;  and,  if  goods  are  shipped  by 
the  seller,  to  order,  imder  circumstances  which  show  that  he  intended  to 
pass  the  property  in  the  ^oods  to  the  buyer,  the  mere  fact  of  the  seller 
having  taken  the  bill  of  ladmg  in  his  name,  and  its  remaining  unindorsed, 
will  not  prevent  the  property  passing.  Joyce  v.  Suxinn,  17  C.  B.,  N.  S.  84. 
See  also  mirabita  v.  Imperial  Ottonutn  Bank,  supra. 

An  indorsee  of  a  bill  of  lading,  who  has  indorsed,  it  over  before  the 
arrival  of  the  vessel  and  delivery  of  the  cargo,  does  not,  under  this  statute, 
remain  liable  for  the  freight ;  Smurthioaite  v.  JVilkins,  11  C.  B.,  N.  S.,  842 ; 
31  L.  J.,  C.  P.  214 ;  and  where  the  consignee  of  goods,  before  the  arrival  of 
the  ship,  indorsed  over  the  bill  of  lading  to  wharfingers  thus  :  '*  deliver  to 
W.  or  order,  looking  to  them  for  all  freight,  &c.,  without  recourse  to  us," 
and  the  shipowners  accepted  the  indorsement,  and  delivered  the  goods  to 
W. ;  the  shipowners  could  not  sue  the  consignee  for  freight.  Leiois  v. 
M^Kee,  L.  R.,  2  Ex.  37.  But,  such  acceptance  of  the  indorsement  by  the 
shipowners,  is  not  proved  by  showing  that  it  was  on  the  bill  when  it  was 
presented  to  the  captain,  without  proving  that  the  captain,  in  fact,  assented 
to  it  S.  C,  L.  R.,  4  Ex.  58  ;  Ex.  Ch.  The  consignee,  named  in  the  bill  of 
lading  is  liable  thereon,  unless  he  has  indorsed  it  over,  even  though  he 
has  sold  the  cargo  comprised  therein.    Fowler  v.  Knoop,  4  Q.  B.  D.  299, 

Where  ^oods  are  loaded,  and  the  mate's  receipt  then  given,  and  afterwards 
exchanged  for  the  bill  of  lading,  in  the  usual  manner,  the  latter  takes  effect 
from  the  loading.  The  Diuro,  L.  R,  2  Adm.  393.  A  bill  of  lading  remains 
in  force,  until  there  has  been  a  delivery  of  goods  thereunder,  to  a  person 

VOL.  I.  K  E 


418  Ai^n  on  Contract  of  Affreightment, 

having  a  right  to  receive  them.  Meyerstein  v.  Barber,  L.  R.,  2  C.  P.  661 ; 
L.  R.,  4  H.  L.  317. 

Where  the  bill  of  lading  provided  "average,  if  any,  to  be  adjusted 
according  to  British  custom,"  the  admitted  custom  of  average  adjusters  is 
made  part  of  the  contract,  and  the  custom,  though  erroneous,  is  binding;. 
Stewart  v.  W,  India,  dbc.  Steamship  Co,^  L.  R,  8  Q.  B.  88.  See  also  cases 
cited,  ante,  p.  400. 

The  mor^^ee  of  a  ship  is  bound  by  bills  of  lading  given  by  the  mort- 
ga^r  before  the  mortgagee  took  possession  of  the  ship.     Keith  v.  Bumrufs, 

2  Ap.  Ca.  636,  D.  P. 

As  to  stamp  duties  on  bills  of  lading,  vide  ante,  p.  232. 

Shipowner  against  Charterer  or  Merchant, 

Although  there  is  a  charter-party  by  deed,  yet  if  there  is  a  subsequent 
agreement  by  parol,  for  the  use  of  the  ship,  at  a  period  before  the  charter- 

5 arty  attaches,  but  embodying  its  terms,  this  may  be  proved,  and  the 
emand  recovered  as  on  a  simple  contract.  White  v.  Parkin,  12  East,  578. 
So,  for  other  matters  of  agreement,  express  or  implied,  extra  the  contract. 
FUtcher  v.  Gillespie,  3  Bing.  635. 

Where  a  charter-party  contained  the  clause  *'  in  the  event  of  war,"  &c., 
"  this  charter-party  to  be  cancelled,"  it  was  held  to  be  determined  on  war 
breaking  out  without  the  election  of  either  party.  A  damson  v.  Newcastle, 
d:c.  Ins,  Assoc.,  4  Q.  B.  D.  462,  diss.  Lush,  J. 

Ccmvplianee  with  vmrranties  or  conditions,"]  In  an  action  for  not  loading, 
the  plaintiff  must  prove  compliance  with  warranties  or  conditions.  On  the 
mere  contract  by  the  shipowner  to  carry  goods,  shipped  on  board  his  vessel, 
there  is  no  implied  condition  that  his  vessel  shall  be  seaworthv.  Schloss  v. 
Heriot,  14  0.  B.,  N.  S.  69  ;  32  L.  J.,  C.  P.  211,  post,  j).  419."  Bv  under- 
taking  that  the  vessel  shall  be  seaworthy,  at  the  time  of  receiving  the  cai^, 
there  is  no  warranty  against  ''  suspicion  "  of  unfitness  ;  therefore,  where 
the  master  took  antimony  on  board  as  ballast,  so  as  to  fill  no  more  room 
than  ballast,  and  the  jury  found  it  not  injurious  to  a  cargo  of  tea,  it  was 
held  that  the  charterers,  who  were  bound  to  load  a  "  full  cargo "  of  tea, 
were  liable  for  refusing  to  put  it  on  board,  although  this  ballast  might  raise 
"  suspicions  "  as  to  the  ship's  fitness  for  such  a  cargo.  Towse  v.  Henderson, 
4  Exch.  890. 

The  description  of  a  ship  in  the  charter-party  may  be  a  warranty,  or  con- 
dition precedlent.  Thus,  if  it  is  described  as  of  the  class  called  A  1,  and  it 
is  not  so,  it  would  be  an  answer  to  an  action  for  not  loading  ;  but,  such  a 
warranty  only  applies  to  the  classification  at  the  time  of  the  contract.  Hurst 
V.  Ushome,  18  C.  B.  144 ;  26  L.  J.,  C.  P.  209  ;  Trench  v.  Neicgass,  3  C.  P.  D. 
163,  C.  A. ;  R(mih  v.  Macmillan,  2  H.  &  C.  750  ;  33  L.  J.  Ex.  38.  So,  "  now 
at  sea ;  having  sailed  three  weeks  ago,"  is  a  condition ;  Ollive  v.  Booker,  1 
Exch.  416  ;  though  had  "  or  thereabouts  "  been  added,  as  is  wrongly  stated 
in  the  marginal  note  in  1  Exch.,  the  decision  wouhl  probably  have  been 
otherwise.  Per  curiam  in  Behn  v.  Bumess,  infra.  So,  a  description  of  the 
ship  as  "  now  in  a  particular  port,'*  amounts  to  a  warranty ;  Behn  v.  Bumess, 

3  B.  &  S.  751 ;  32  L.  J.,  Q.  B.  204,  Ex.  Ch. ;  and,  in  arriving  at  the  true 
construction  of  the  document,  the  court  must  look  at  the  surrounding  cir- 
cumstances (as  found  by  the  jury^  at  the  time  the  contract  is  made.  3.  0. 
So,  a  stipulation  to  sail,  or  be  reaoy  for  loading,  on  a  particular  day  is  a  con- 
dition precedent.  Glaholm  v.  Hays,  2  M.  &  Gr.  257  ;  Oliver  v.  Fielden,  4 
Exch.  135  ;  Oroockewit  v.  Fletcher,  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  153  ;  Seeger  v. 
Duthie,  8  C.  B.,  N.  S.  46,  72  ;  29  L.  J.,  C.  P.  263;  30  L.  J.,  C.  P.  65.      In 
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Buch  case  readiness  to  sail  on  a  particular  day  is  not  disproved  by  the  fact 
that  the  captain,  bond  fide,  though  wrongly,  tninking  the  ship  already  suffi- 
ciently loaaed,  refused  to  receive  additional  goods  on  board,  and  the  dispute^ 
decided  ultimately  against  the  captain,  caused  delay  in  sailing  until  after  the 
day.  S.  C.  Where  the  charter-jjarty  is  for  a  stipulated  time,  time  is  of 
the  essence  of  the  contract.  TuUy  v.  Howling^  2  Q.  B.  D.  182,  C.  A. 
Delay,  caused  by  the  excepted  perils,  when  so  great  as  to  put  an  end  in  a 
commercial  sense  to  the  speculation,  entered  into  between  the  shipowner 
and  charterers,  exonerates  the  charterer  from  loading  ;  Jackson  v.  Union 
Marine  Itisut.  Co.,  L.  R.,  8  C.  P.  572 ;  L.  R.,  10  C.  P.  125,  Ex.  Ch. ;  such 
delay  has  not,  however,  this  effect  under  any  other  circumstances  ;  Hurst 
V.  ifsbome,  ante,  p.  418 ;  Tarrabochia  v.  Hickie,  1  H.  &  N.  183 ;  26  L.  J.,  Ex. 
26  ;  Jon>es  v.  Holm,  L.  R.,  2  Ex.  335 ;  but,  gives  only  an  action  for  damages. 
Mac  Andrew  v.  Chappie,  L.  R.,  1  C.  P.  643,  648,  per  Willes,  J.  Where  the 
ship  was  not  chartered  for  any  particular  cargo,  and  a  small  loss  of  freight 
w^as  all  the  loss  occasioned  by  the  delay  :  it  was  held,  that  the  stipulation 
that  the  ship  should  with  all  convenient  speed  proceed  to  K,  and  there  load 
a  full  cargo  was  not  a  condition  precedent.    S.  C. 

A  statement  of  tonnage  is  not  a  warranty,  or  condition  precedent.  Barker 
v.  lFi7idle,  6  E.  &  B.  675  ;  25  L.  J.,  Q.  B.  349,  Ex.  Ch.  See  Pust  v.  Dowie, 
5  B.  &  S.  20  ;  32  L.  J.,  Q.  B.  179  ;  5  B.  &  S.  33  ;  34  L.  J.,  Q.  B.  127,  Ex. 
Ch.  To  an  action  by  shipowner,  against  shipper,  for  contributions  to 
general  average,  it  is  no  answer  that  the  ship  was  not  seaworthy,  imless  it 
be  shown  that  its  unseaworthiness  at  the  commencement  of  the  voyage 
caused  the  loss,  in  which  case  it  is  a  good  defence,  in  order  to  avoid  circuity 
of  action.  Schloss  v.  Heriot,  14  C.  B.,  N.  S.  59 ;  32  L.  J.,  C.  P.  211.  If 
the  ship  be  not  fit  to  carry  a  reasonable  cargo  of  the  kind  for  which  the 
ship  was  chartei-ed,  the  charterer  is  not  bound  to  load.  Stanton  v.  Richard- 
son, L.  R.,  7  C.  P.  421  ;  L.  R.,  9  C.  P.  390,  Ex.  Ch. 

The  question  as  to  what  representation  amounts  to  a  condition  precedent, 
or  to  a  warranty,  depends  entirely  on  the  intention  of  parties,  as  apparent 
on  the  contract  itself;  there  is  no  general  rule  that  representations  in  a 
charter-party  are  equivalent  to  warranties,  or  to  conditions  precedent. 
Croockewit  v.  Fletcher,  ante,  p.  418 ;  see  Mac  Andrew  v.  Chappie,  supra. 

Demurrage.]  It  is  usual  for  the  merchant  to  undertake  to  load  and 
unload  within  a  certain  number  of  days,  called  lay  days^  with  liberty  to 
delay  the  ship  for  a  longer  specified  period  on  payment  of  a  daily  sum, 
which,  as  well  as  the  delay  itself,  is  called  demurrage.  If  the  charter-party 
contains  a  fixed  number  of  demurrage  davs,  as  well  as  lay  days,  and  the  ship 
is,  by  the  fault  of  the  merchant,  delayed  beyond  them  both,  that  is  a  deters 
tion,  and  is  to  be  compensated  for  by  damages ;  but,  where  no  demurrage 
days  are  mentioned,  all  detention  beyond  the  lay  days  is  demurrage,  San- 
guinetti  v.  Pacific  Steam  Navigation  Co,,  2  Q.  B.  D.  238,  251,  per  Brett,  L.  J. 
The  days  are,  in  the  absence  of  contrary  usage,  to  be  taken  as  consecutive  or 
"running"  days ;  Broum  v  Johnson,  10  M.  &  W.  331 ;  but,  by  the  custom 
of  the  port  of  London,  the  days  in  the  clause  of  demurrage  mean  working 
days,  wnich  exclude  Sundays  and  holidays  at  the  custom  house.  Cochran  v. 
Eetberg,  3  Esp.  121.  For  the  purpose  of  a  demurrage  clause,  a  day  is  to  be 
taken  as  of  its  natural  length  of  24  hours.  Laing  v.  HoUway,  3  Q.  B.  D. 
437,  C.  A.  A  fraction  of  a  day  counts  as  a  day.  Comm^ereial  S.  S,  Co,  v. 
Boulton,  L.  R,  10  Q.  B.  346.  The  la^  days,  allowed  for  loading  or  discharge, 
begin  to  rim  when  the  vessel  arrives  at  the  usual  place  of  loading,  or 
discharge,  and  not  at  the  port  merely.  Brereton  v.  Chapman,  7  Biiig.  559 ; 
Basti/eU  v.  LUnfd,  1  H.  &  C.  388  ;  31  L.  J.,  Ex.  413  ;  Nels(m  v.  Dahl,  post, 
p.  421.    Where  the  place  of  discharge  is  a  dock,  the  days  run  from  the 

X  B  2 


420  Action  oil  Contract  of  Affreightment, 

time  the  ship  enters  the  dock,  and  not  from  when  she  reaches  her  bertli 
for  loading  or  discharge  ;  Brown  v.  Johnson,  ante,  p.  419 ;  Davies  v.  McVeagh, 
4  Ex.  D.  265,  C.  A. ;  see  however  Murphy  v.  Coffin,  12  Q.  B.  D.  87,  contra. 
When  the  ship  has  reached  her  place  of  discharge,  the  days  continue  to  run, 
even  though  excepted  perils  cause  delay  in  unloading ;  Thiis  v.  Byerg,  1  Q. 
B.  D.  244.    Where  goods  are  shipped  under  a  bill  of  lading,  which  allows 

3  **  days  to  dischai-ge  the  whole  cargo,  or  30/.  per  day  demurrage,"  the  days 
run,  although  the  consignee  cannot  take  his  goods  away,  owing  to  the  default 
of  the  consignees  of  other  goods  in  not  removing  their  goods.  Straker  ▼. 
Kidd,  and  Porteus  v.  Watney,  3  Q.  B.  D.  223  ;  Id,,  534,  C.  A.  As  to  damages 
for  detention,  see  Jones  v.  Adamson,  1  Ex.  D.  60.  The  lay  days  allowed  for 
loading  and  for  unloading  are  usually  to  be  kept  distinct.  See  MarshaU  v. 
Bolckow,  6  Q.  B.  D.  231. 

When  the  charter-party  is  silent  as  to  the  time  of  loading,  reasonable 
time  under  ordinary  circumstances  is  implied,  and  a  strike  in  the  col- 
lieries, whence  the  freighter  was  to  get  his  cargo,  is  no  excuf?e  for  delay. 
Adams  v.  i?.  Mail  Co.,  5  C.  B.,  N.  S.  492  ;  28  L.  J.,  C.  P.  33.  So,  where 
a  cargo  was  to  be  loaded  with  "  usual  dispatch,"  this  was  held  to  mean  usual 
dispatch,  of  persons  who  have  a  cargo  in  readiness,  for  the  purpose  of  loading, 
ana  did  not  excuse  a  merchant,  who  had  been  prevented,  by  frost,  from 
bringing  his  cargo  to  the  place  of  loading.  Kearon  v.  Pearson^  7  H.  &  N. 
386  ;  31  L.  J.,  Ex.  1  ;  see  also  Fenwick  v.  Schmah,  L.  R.,  3  C.  P.  313.  With 
reeard  to  unloading,  both  the  shipowner  and  merchant  are  bound  to  use  reason- 
able diligence,  with  regard  to  all  the  circumstances.  Ford  v.  Coieiworiliy  L.  R., 

4  Q.  B.  127;  L.  R.,  6  Q.  B.  544,  Ex.  Ch.  And,  neither  party  can  sue  the  other, 
for  delay  arising  from  a  cause  over  which  the  latter  nad  no  control.  S.  C. ; 
Cunningham  v.  Dunn,  3  C.  P.  D.  443,  C.  A.  The  question  as  to  whether 
the  defendant  has  loaded  or  unloaded  within  a  reasonable  time  where  the 
contract  is  **  to  be  ready  to  load  or  unload  in  regular  turns  "  is  to  be  governed 
by  the  usage  of  the  port  as  to  the  turns  or  order  of  loading  or  unloading. 
Leidemann  v.  SchuUz,  14  C.  B.  38 ;  23  L.  J.,  C.  P.  17  ;  see  Shadforth  v. 
Cory,  32  L.  J.,  Q.  B.  379,  Ex.  Ch. ;  Bastifell  v.  Lloyd,  ante,  p.  419 ;  Lawion 
V.  Bumess,  1  H.  &  C.  396  ;  Cawthom  v.  Trickett,  16  C.  B.,  N.  S.  754  ;  33 
L.  J.,  C.  P.  182  ;  Tapscott  v.  Balfour,  L.  R.,  8  C.  P.  46  ;  Ashcroft  v.  Crow 
Orchard  CoUiery  Co.,  L.  R.,  9  Q.  B.  540  ;  andPostlethtoaitev.  Freehand,  5  Ap. 
Ca.  599,  D.  P.,  where  the  earlier  cases  are  collected  and  reviewed.  See  also 
ante,  p.  21,  et  seq.  Where  there  is  no  usage  of  the  port,  the  charterer  must 
discharge  the  cargo  in  a  reasonable  time.  FotplA'  v.  Knoop,  4  Q.  B.  D. 
299,  C.  A.  When  the  charter-party  is  entered  into  by  the  shipowner  with 
full  knowledge  of  all  the  circumstances  under  which  the  cai^o  is  to  be 
obtained  and  loaded,  delay  in  getting  the  cargo  may  be  an  excuse.  Harris 
V.  Dreesman,  9  Exch.  486  ;  23  L.  J.,  Ex.  210.  So,  where  the  charter-party 
provided  that  "  detention  by  ice  should  not  be  reckoned  as  laying  days,"  it 
was  held  that  this  must  be  construed  with  reference  to  the  particmar  nature 
of  the  place  of  export,  S.,  and,  as  there  were  no  warehouses  there,  and  the 
cargo  had  to  be  brought  down  to  S.  in  boats  for  loading,  a  detention  of  these 
boats  by  ice  was  within  the  exception  of  the  charter-party.  Hudson  v.  Ede, 
L.  R.,  2  Q.  B.  566  ;  L.  R.,  3  Q.  B.  412,  Ex.  Ch.  But,  the  exception  does 
not  in  general  apply  to  delay  caused  by  ice  before  the  cargo  has  reached  the 
limits  of  the  place  of  loading.  Kay  v.  Field,  10  Q.  B.  D.  241,  C.  A.  ;  Cover- 
dale  V.  Grant,  11  Q.  B.  D.  543,  C.  A. 

The  defendant^  an  English  subject,  chartered  the  plaintiffs  ship  to  take 
on  board  a  cargo  at  Odessa,  a  port  of  Russia,  45  runmng  days  being  allowed 
for  loading  and  unloading.  When  there,  the  defendant's  agent  told  the 
master  that  there  was  no  cargo  for  him  and  urged  him  to  sail ;  the  master 
refused ;  and  continued  to  demand  a  cargo  until,  the  nuining  days  not  having 
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expired,  war  was  declared  between  England  and  Russia :  held,  that  no  action 
would  lie  against  the  defendant,  as  the  refusal  by  his  agent,  not  having  been 
accepted  by  the  master  as  a  renunciation  of  the  contract,  there  had  been  no 
breach  of  contract  by  the  defendant,  when  the  war  put  an  end  to  it.  Avery 
V.  Bouoden,  5  E.  &  B.  714 ;  25  L.  J.,  Q.  B.  49 ;  6  E.  &  B.  962 ;  26  L.  J., 
Q.  B.  3,  Ex.  Ch. ;  Reid  v.  Hoskins,  6  E.  &  B.  729  ;  25  L.  J.,  Q.  B.  66  ;  6  E. 
&  B.  953  ;  26  L.  J.,  Q.  B.  6,  Ex.  Ch. 

Where  the  charter  makes  "  the  charterer's  liability  to  cease  when  the  ship 
is  loaded,  the  captain  having  a  lien  upon  the  cargo  for  freight  and  demur- 
rage," the  charterer  is  discharged  from  liability  incurred  for  demurrage 
during  the  loading ;  Francesco  v.  Massey,  L.  R.,  8  Ex.  101 ;  Kish  v.  Ccry^ 
L.  R.,  10  Q.  B.  553,  Ex.  Ch. ;  Sanguinetti  v.  Pacific  Steam  Navigation  Co,, 

2  Q.  B.  D.  238,  C.  A. ;  and  the  term  demurrage  will  include  damages  for 
detention,  not  strictly  demurrage.  S.  C.  cited  ante,  p.  419.  The  clause  ex- 
tends to  all  liability  under  the  charter  arising  after  the  ship  is  loaded. 
French  v.  Gerher,  1  C.  P.  D.  737;  2  C.  P.  D.  247,  C.  A.  See  further  on 
modifications  of  the  clause.  Lister  v.  Van  Haanshergen,  1  Q.  B.  D.  269,  and 
Lockhart  v.  Falk,  L.  R,  10  Ex.  132.  As  to  when  demurrage  is  chargeable 
on  ^oods  delivered  under  a  bill  of  lading,  on  the  ground  that  the  bill  of 
ladmg  incorporates  the  provisions  of  the  charter-party,  vide  post,  p.  428. 

Freight  and  damagesJ]  Freight  is  regulated  by  the  contract,  or,  if  none, 
by  usage,  or  a  qruantum  meruit,  or  by  the  course  of  former  dealing  between 
the  parties.  As  a  general  rule,  no  freight  is  due  until  the  goods  be  carried 
to  the  destined  port.    See  Duthie  v.  HiltoUy  L.  R.,  4  C.  P.  138,  cited  jsost, 

S.  425.    Where  charter-party  freight  is  payable  on  unloading  and  right 
elivery  of  the  cargo,  the  freight  is  not  earned,  imtil  the  unloading  and 
delivery  of  the  whole  cargo  has  been  completed.    Brown  v.  Tanner,  L.  R., 

3  Ch.  697.  The  delivery  and  payment  are  concurrent  acts.  Paynter  v. 
Jam^,  L.  R.,  2  C.  P.  348  ;  W.  N.  1868,  p.  141,  Ex.  Ch. 

Where  a  ship  is  to  proceed  to  certain  **  docks  or  as  near  thereto  as  she 
may  safely  get,  it  is  not  sufficient  for  her  to  go  to  the  dock  gates  only  j 
Nelson  v.  Dahl,  6  Ap.  Ca.  38,  D.  P.;  if  she  cannot  enter  on  arrival  there,  by 
reason  of  the  docks  being  full,  her  obligation  to  wait  to  enter  depends  on 
the  question  of  fact,  whether,  under  all  the  circumstances,  it  is  reasonable 
that  she  should  so  wait ;  if  it  be  not  reasonable,  the  charterer  must  take 
delivery  as  near  ^o  the  dock  as  the  ship  can  safely  get.  S.  C.  See  on  the 
construction  of  the  words  in  a  charter-party  "  as  near  thereto  as  she  may 
safely  ^et,"  the  judgment  of  Ld.  Blackburn  in  S.  C,  Id.  pp.  60, 51,  and  cases 
there  cited.  Where  a  ship  is  to  go  to  a  safe  port,  or  so  near  thereto  as  she 
may  safely  get,  and  ''  always  lie  and  discharge  afloat,'*  the  master  is  not 
bound  to  discharge  at  a  port  where  she  could  not  so  lie  without  being 
lightened.  The  AUiarnbra,  6  P.  D.  68,  C.  A.  Where  the  ship  is  to  unload 
at  S.,  or  '^  so  near  thereto  as  she  may  safely  get  at  all  times  of  the  tide  and 
always  afloat,"  and  pay  demurrage  lor  delay,  and  she  cannot,  on  account  of 
the  tide,  reach  S.  until  4  days  after  she  had  arrived  at  K.  R.,  the  nearest 
point  where  she  could  float ;  it  was  held  that  demurrage  was  payable  from 
the  arrival  at  K.  R.  Horsley  v.  Price,  11  Q.  B.  D.  244.  Where  by  the 
charter-party  a  ship  was  to  proceed  with  a  cargo  to  a  port,  **  to  discharge  in 
a  dock  as  ordered  on  arriving  if  sufficient  water,  or  so  near  thereunto  as  she 
may  safely  get  alwavs  afloat,''  it  was  held  she  was  only  bound  to  discharge 
in  a  dock  named  if  there  was  sufficient  water  when  the  order  was  given. 
Allen  V.  Coltdrt,  Id.  783. 

Where  the  shipowner  carries  the  cargo  to  the  port  of  destination,  but  from 
the  nature  of  the  cargo,  is  imable  to  land  it  there,  the  freight  becomes  pay- 
able ;  and,  if  the  prudent  course  for  the  master  to  adopt  is  to  bring  the  cargo 
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home  again,  he  Ib  entitled  to  he  paid  hack-freight  as  well  as  the  expenses 
incurred  in  endeavouring  to  land  tne  cargo.  Cargo  ex  Argos,  L.  R.,  5  P.  O. 
134,  155.  So,  freight  is  payahle  where  the  cargo  is  delivered  at  a  port 
included  in  a  charter-party,  hut  not  at  the  port  named  hy  the  charterer, 
that  port  having  hecome  diangerous  for  the  ship,  a  foreign  one,  hy  reason  of 
war  having  hroken  out.     The  Teutonia,  L.  R.,  4  P.  C.  171. 

The  freight  is  sometimes  made  wholly  or  partly  payahle  at  the  port  of 
loading.  If  part  of  it  is  made  payahle  on  the  "  final  sailing "  of  the  ship 
from  the  port  of  loading,  it  is  not  payahle  if  the  ship  is  wrecked  in  an 
artificial  canal  within  the  limits  of  the  port  on  its  way  out  to  sea,  with  the 
clearances  on  hoard,  and  aU  ready  for  sailing  ;  Roelandts  v.  Harrisorif  9  Exch. 
444 ;  23  L.  J.,  Ex.  169 ;  and,  where  the  ship  has  got  out'of  port  and  cast 
anchor  some  miles  off.  hut  was  not  in  a  concUtion  to  proceed  on  her  voyage, 
the  shipowner  was  neld  not  entitled  to  freight  payahle  "on  sailing." 
Thompson  v.  Gillespie,  5  E.  &  B.  209  ;  24  L.  J.,  Q.  B.  340.  But,  it  is  other- 
wise where  the  ship  nas  gone  some  miles  to  sea  in  a  state  ready  for  the 
voyage,  although  not  heyond  the  fixed  limits  of  the  port ;  and  it  is  imma- 
terial that  she  has  heen  driven  hack  hy  stress  of  weather  into  the  port  in 
its  commercial  sense.  Price  v.  Livingstone,  9  Q.  B.  D.  679,  C.  A.  See  further, 
ante,  p.  383.  Payments  made  in  advance,  on  account  of  freight,  cannot  he 
recovered  hack,  though  the  ship  he  lost.  Anon.,  2  Show.  283 ;  Byrne  v. 
Schiller,  L.  R.,  6  Ex.  20  ;  Id.  319,  Ex.  Ch. ;  Allison  v.  Bristol  Marine  Insur, 
Co.,  I  Ap.  Ca.  209,  D.  P.  Where  the  freighter  has  contracted  to  pay  a 
minimum  freight,  or  the  highest  that  the  shipowner  could  **  prove  to  have 
been  paid  *'  for  ships  on  the  same  voyage,  the  plaintiff,  who  claims  a  higher 
freight,  must  prove  hy  evidence  that  such  liiglier  freight  was  actually  paid, 
or  contracted  to  be  paid,  on  a  voyage  between  the  two  places  ;  and  proof  of 
the  highest  current  freight  is  not  enough.  Gether  v.  Capper,  15  C.  d.  696  ; 
24  L.  J.,  C.  P.  69. 

Where  the  merchant  agreed  to  find  a  full  return  cai^o  of  various  articles, 
each  to  pay  a  stipulated  freight  from  the  port,  but  he  finds  none,  or  articles 
not  enumerated,  the  measure  of  damage  is  the  average  freight  of  all  the 
articles.  Thomas  v.  Clarke,  2  Stark.  450 ;  Capper  v.  S'orster,  3  N.  C.  938. 
When  the  ovmer  stipulates  for  a  full  cargo,  he  is  entitled  to  full  freight,  as 
if  a  full  cargo  had  been  put  on  board,  irrespective  of  the  tonnage  of  the  ship 
mentioned  in  the  charter.  Hunter  v.  Fry,  2  B.  &  A.  421.  A  liter,  when  the 
amount  of  cargo  is  mentioned.  Morris  v.  Levison,  1  C.  P-D.  155.  Where 
the  charter-party  stipulated  for  a  "  full  and  complete  cargo  of  sugar  and 
other  lawful  produce,"  rates  were  mentioned  for  tiniber  and  other  goods, 
and  the  charter-party  proceeded,  "  other  goods,  if  any*  be  shipped,  to  pay  in 
proportion  to  the  foregoing  rates,  except  what  may  be  shipped  for  broken 
stowage,  which  shall  pay  as  customary ; "  a  full  cargo  of  mahogany  logs  was 
shipped  ;  it  was  held  that  the  shipper  was  bound  to  supply  broken  stowage 
to  im  up  the  interstices.  Cole  v.  uileek,  15  C.  B.,  N.  S.  795  ;  33  L.  J.,  C.  P. 
183.  Where  the  contract  stipulated  for  a  full  cai^o  of  wool,  tallow,  bark, 
hides,  and  other  legal  merchandise,  fixing  the  freight  and  quantity  of 
each,  except  of  wool  and  "  other  merchandise,"  it  was  held,  that  the  mer- 
chant mignt  load  entirely  w^ith  '^  other "  legal  merchandise,  but,  must  pay 
freight  as  if  the  cargo  had  consisted  of  the  stipulated  quantity  of  tallow, 
bark,  and  hides,  and  the  residue  of  wooL  Cockbum  v.  Alexander,  6  C.  B. 
791.  In  this  case,  the  court  considered  the  words  **  other  merchandise  "  as 
applying  to  goods  producing  the  amount  of  freight,  contemplated  by  the 
contract,  and  that  tne  difference  was  the  measure  of  damage.  JVarren  v. 
Peahody,  8  C.  B.  800,  was  decided  on  the  same  principle.  But,  where  the 
charterer  undertook  to  load  '*  a  full  and  complete  cargo  of  oats  or  other 
lawful  merchandise,"  to  be  delivered  by  the  shipowner  on  payment  of  freight 
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as  follows :  "  As.  6d,  sterling  per  320  lbs.  weight  delivered  for  oats,  and  if 
other  caigo  be  shipped  in  full  and  fair  proportion  thereto  according  to 
London  Baltic  printed  rates,"  it  was  held  that  the  charterer  fulfilled  his 
contract  by  loading  a  full  cargo  of  flax,  tow,  and  codilla,  three  of  the  articles 
mentioned  in  the  Baltic  printed  rates,  and  was  not  liable  for  additional 
freight,  as  on  a  full  cargo  of  oats,  although  this  obliged  the  shipowner  to 
carry  120  tons  ballast  to  168  tons  of  cargo.  Southampton  Steam  Colliery  Co, 
V.  Clarkcy  L.  R,  4  Ex.  73  ;  L.  R/  6  Ex.  63,  Ex.  CL ;  toUowing  on  this  point, 
Moorsom  v.  Page,  4  Camp.  103. 

Freight  is  to  be  calculated  and  paid  on  that  amount  only,  which  is  put  on 
board,  carrieid  throughout  the  whole  voyage,  and  deliverea  at  the  end  to  the 
merchant.  Gibson  v.  Sturge,  10  Exch.  639 ;  24  L.  J.,  Ex.  121,  per  Alderson, 
B.,  approved  in  BucA;^  v.  Knoop,  L.  R,  2  Ex.  333,  334,  Ex.  Ch.  In  an 
action  for  freight,  against  the  indorsee  of  a  bUl  of  lading,  the  shipowner  is 
not,  by  18  &  19  Vict.  c.  Ill,  s.  3yf08t,  p.  428,  estopped  by  an  innocent  mis- 
statement of  quantity  in  the  bill,  if,  all  that  Was  shipped  is  actually  delivered. 
Blanchet  v.  PovoelTs  Llantivit  Colliery  Co.,  L.  R,  9  Ex.  74,  As  to  the  freight 
payable  where  the  weight  or  bulk  of  the  goods  when  delivered  differs  from 
that  when  shipped,  see  S.  CC. ;  Cotdthurst  v.  Sioeetf  L.  R,  1  C.  P.  649 ; 
TuUy  V.  Terry,  L,  R,  8  C.  P.  679.  Lump  freight  is  a  sum  payable  for  the 
use  of  the  ship,  and  is  payable  though  part  of  the  cargo  is  lost  by  the  ex- 
cepted perils.  Eobinson  v.  Knights,  L.  K.,  8  C.  P.  465  ;  Merchant  Shipping 
Co,  V.  Armitage,  L.  R.,  9  Q.  B.  99,  Ex.  Ch.  See  also  Blanchet  v.  PoweWs 
Llantivit  Colliery  Co.,  supra. 

The  charterer  has  no  right  to  fill  the  cabins  as  well  as  the  carrying  part 
of  the  ship,  and  if  permitted  by  the  master  to  do  so,  he  is  liable  to  pay  the 
current  freight  for  it,  and  cannot  insist  on  paying  only  the  charter  price. 
Mitcheson  v.  Nicol,  7  Exch.  929  ;  21  L.  J.,  Ex.  323. 

If  goods  of  the  consignor,  and  carried  at  his  nsk,  be  delivered  to  the  con- 
signee, and  he  do  not  pay  the  freight,  the  consignor  is  liable,  even  though 
the  bill  of  lading  express  that  the  goods  are  to  be  delivered  to  the  con- 
signees "  paying  freight  for  the  same,''  this  clause  being  inserted  merelyfor 
the  benefit  of  the  snipowner.  Domett  v.  Beckford,  5  B.  &  Ad.  521.  This 
right  to  claim  freight  from  the  shipper  is  expressly  reserved  by  the  Bills  of 
Lading  Act  (18  &  19  Vict,  c  111),  s.  2,  ante,  p.  416.  The  circumstances 
may,  however,  rebut  the  inference  of  freight  bemg  payable,  arising  merely 
from  the  goods  having  been  carried  in  the  plaintiff's  ship  under  bills  of 
lading  signed  by  the  master.  Smidt  v.  Tiden,  L.  R,  9  Q.  B.  446.  Though 
freight  may  not  be  payable  in  respect  of  goods  shipped  by  A.  in  his  own 
ship,  yet  if  by  the  bills  of  lading  ne  make  the  gooas  deliverable  to  the 
order  of  B.,  who  has  advanced  him  money  on  the  security  of  the  goods, 
freight  becomes  payable  to  C,  to  whom  A.  assigned  the  freight^  to  be  earned 
by  the  ship.  Weguelin  v.  Cellier,  L.  R,  6  H.  L.  286.  As  to  right  of  mort- 
gagee, abandonee,  or  other  transferee  of  the  ship  to  freight,  see  Keith  v. 
Burrovcs,  2  Ap.  Ca.  636,  D.  P. 

The  measure  of  damages  for  not  loading  any  cai^go  is  the  amount  of  freight 
which  would  have  been  carried,  deducting  expenses  and  any  profit  earned 
during  the  time  covered  by  the  charter ;  but  semb.,  the  shipo^-ner  is  not 
bound  to  take  on  board  another  cargo  in  order  to  reduce  the  damage. 
Smith  V.  M'Guire,  3  H.  &  N.  554 ;  27  L  J.,  Ex.  465 ;  Morris  v.  Levison,  I 
C.  P.  D.  155, 158.  The  shipowner  cannot  sue  the  merchant  for  not  loading, 
when  the  loading  was  prevented  by  want  of  notice  to  him,  that  the  ship  was 
ready  to  receive  the  cargo.    Stanton  v.  A^istin,  L.  R,  7  C.  P.  651. 

Freight  pro  nUd.]  If  the  shipper  accept  port  of  the  goods,  though  carried 
under  an  entire  contract  for  freight,  Mitchell  v.  Darthez,  2  N.  C.  555 ;  or, 
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accept  the  goods  before  the  completion  of  the  voyage,  Vlierboom  y.  Chapman^ 
13  M.  &  W.  238 ;  The  SobUmstm,  L.  R.,  1  Adm.  293;  a  new  contract  to  ^ay 
^0  raid  may  be  inferred.  But,  as  a  general  rule,  unless  the  goods  be  carried 
to  the  destined  port,  no  freight  is  due.  S.  C.  ;  Metcalfe  v.  Britannia  Iron 
JForks  Co.,  1  Q.  B.  D.  613 ;  2  Q.  B.  D.  423,  C.  A,  Thus,  if  the  master 
justifiably  sell  part  at  an  intennediate  port,  he  is  not  entitled  to  recover 
freight,  pro  ratd,  for  the  goods  sold.  Hopper  v.  Bumeas,  1  C.  P.  D.  137; 
HiU  V.  WiUon,  4  C.  P.  D.  329.  A  fortiori,  if  the  master  sell  the  goods 
unjustifiably.  Acatos  v.  Bums,  3  Ex.  D.  282,  C.  A.  If  the  master  is 
disabled  from  carrying  the  goods  further,  he  may  tranship  them,  and,  upon 
safe  delivery  at  their  destination,  lie  is  entitled  to  the  whole  freight  as  on 
the  old  contract,  without  reference  to  the  contract  with  the  new  ship. 
Shipton  V.  Thornton,  9  Ad.  &  £.  314.  The  master  has  a  reasonable  time  for 
reshipment,  and  if  he  be  prevented  by  default  of  the  owner  of  the  cargo 
from  forwarding  the  cargo  from  an  intermediate  port  to  its  destination,  the 
whole  freight  is  payable.  Gleary  v.  M^ Andrew,  2  Moo.  P.  C,  N.  S.  216 ; 
Th^  Sohlomsten,  supra.  The  master,  while  afloat,  or  in  a  foreign  port  where 
there  is  no  agent  of  the  shipper,  becomes  ex  necessitate,  his  agent  as  to  the 
goods,  as  well  of  the  shipowner,  as  to  the  ship  and  freight ;  and  he  must  do 
what  in  the  exercise  of  a  sound  discretion  is  best  for  ooth  parties;  and  in 
such  a  case,  and  not  otherwise,  the  shipper  is  bound  by  his  acts,  so  as  to  be 
liable  for  freight  on  a  contract  made  by  the  master.    Matthews  v.  Gihbsy 

3  E.  &  E.  282 ;  30  L.  J.,  Q.  B.  55. 

Lien  for  freiqht,  <fcc.]  In  addition  to  his  remedy  by  action,  the  shipowner 
has  a  lien  on  tne  goods  for  freight ;  and  where  the  charterer  puts  goods  of 
his  own  on  board  under  a  bill  of  lading,  there  is  a  lien  on  the  goods,  for  the 
chartered  freight,  and  this  lien  holds  good  against  any  one  taking  the 
bill  of  lading  with  knowledge  of  the  terms  of  the  charter-party.  Kem 
v.  Deslandes,  10  C.  B.,  N.  S.  205 ;  30  L.  J.,  C.  P.  297.  The  terms  of  the  bill 
of  lading  may,  however,  be  such  as  to  waive  the  lien  for  the  freight,  in 
whole  or  part,  as  when  it  is  payable  at  the  port  of  lading,  or  by  the  shipper 
at  a  given  time  after  sailing,  ship  lost  or  not  lost.  Kirchner  v.  Venus,  12 
Moo.  P.  C.  361 ;  following  How  v.  Kirchner,  11  Moo.  P.  C.  21,  and  in  effect 
overruling  GUkison  v.  Middleton,  2  C.  B.,  N.  S.  134 ;  26  L.  J.,  C.  P.  209,  and 
Neish  V.  Graham,  8  E.  &  B.  505;  27  L.  J.,  Q.  B.  15;  accord,  Tamvaeo 
V.  Simpson,  L.  R.,  1  C.  P.  363,  Ex.  Ch.  As  to  lien  for  demurrage,  vide  post, 
p.  428. 

Where  goods,  upon  which  the  master  of  a  ship  has  a  lien,  are  deposited 
in  the  king's  wareiiouse  in  pursuance  of  the  requisition  of  an  act  of  parlia- 
ment, the  uen  is  not  thereby  waived.  Per  Ld.  Kenyon,  C.  J.,  Ward  v.  Felton, 
1  East,  512 ;  Wilson  v.  Kymer,  I  M.  &  S.  167.  So,  where  the  consignee 
refuses  to  take  the  goods,  the  master  may,  it  seems,  place  them  in  a  warehouse 
under  the  exclusive  control  of  himself,  or  the  shipowner,  without  losing  his 
lien.  MorS'le-Blanch  v.  Wilson,  L.  R.,  8  C.  P.  227.  Under  the  provisions 
of  many  local  and  personal  acts,  general  wharves,  called  "  sufferance  wharfs," 
were  appointed,  where  goods  might  be  landed  and  stowed,  the  shipowner 
retaining  the  right  of  lien  for  freight ;  and  now,  generally,  by  the  Merchant 
Shipping  Act  Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  ss.  67,  et  seq.^ 
certain  powers  are  given  to  sliipowners  to  land  and  enter  goods  from  foreign 
ports,  in  default  of  the  owner,  and  to  retain  the  lien  for  freight,  by  giving 
notice  to  the  owner  of  the  wharf,  &c.  See  hereon  Berresford  v.  Montgoftneriey 
17  C.  B.,  N.  S.  379;  34  L.  J.,  C.  P.  41 ;  Wilson  v.  London,  Italian,  and 
Adriatic  S.  Navigation  Co.,  L.  R.,  1  C.  P.  61 ;  Meyerstein  v.  Barber,  L.  R, 

4  H.  L.  328,  330;  The  Energie,  L.  R.,  6  P.  C.  306;  Glyn  v.  E.  db  W.  India 
Dock  Co.,  7  Ap.  Ca.  591,  D.  P. 
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A  8lii}>owner  has  no  lien  on  goods  shipped,  for  unliquidated  damages,  by 
reason  of  the  charterer  failing  to  load  a  full  caigo.  Phillips  v.  Rodie,  15  East, 
647 ;  Gray  v.  C7arr,  L.  R.,  6  Q.  B.  522,  Ex.  Ch.  Where,  however,  the  rate  of 
freight  and  ship^s  tonnage  has  been  agreed  to,  the  claim  is  then  a  liquidated 
one,  for  which  the  shipowner  has  a  lien.  McLean  v.  Fleming^  L.  R.,  2  H.  L. 
Sc.  128 ;  better,  L.  R,  6  Q.  B.  558,  n.  The  shipowner's  claim  in  these  cases 
is  known  as  "  dead  freight,"  a  term,  however,  properly  applicable  only  where 
the  claim  is  liquidated. 

Implied  contracts  on  part  of  charterer  or  shipper,]  Where  by  a  charter- 
party  a  ship  is  to  proceed  to  "  a  safe  port,"  to  be  named  by  charterers,  they 
are  not  entitled  to  name  a  port,  safe  b^  nature,  but  closed  by  the  local 
government,  so  that  a  vessel  entering  it,  without  a  permit,  would  be  liable  to 
confiscation ;  and,  having  named  such  a  port,  they  are  liable  for  a  breach  of 
the  contract  implied  on  tneir  part  to  name  a  safe  port,  within  a  reasonable 
time.  Ogdm  v.  Graham,  1  B.  &  S.  773 ;  31  L.  J.,  Q.  B.  26.  See  also  The 
TeuUmia,  L.  R.,  4  P.  C.  171,  ante,  p.  422.  The  damages  recoverable  for 
refusing  to  name  a  wharf,  are  the  freight  that  would  have  become  payable  on 
the  deb  very  of  the  caigo.    Stewart  v.  Rogerson,  L.  R.,  6  C.  P.  424. 

There  is  an  implied  contract  on  the  part  of  shippers,  not  to  put  on  board, 
without  notice,  packages  of  a  dangerous  or  conx)sive  matter,  the  nature  of 
which,  the  shipowner  or  his  agents  could  not  be  reasonably  expected  to  know. 
Brass  v.  MaitLnd,  6  E.  &  B.  470;  26  L.  J.,  Q.  B.  49.  But  where  the  ship- 
owner has  an  opportunity  of  examining  the  goods,  there  is  no  warranty 
by  their  owner  tnat  they  are  fit  to  be  carried.  Aca^  v.  BumSy  3  Ex.  D. 
282,  C.  A. 

Defence,]  A  charterer  whose  cargo  has  been  damaged,  by  the  fault  of  the 
master,  so  as  to  be  worth  less  than  the  freight,  cannot  discharge  himself 
from  liability  to  freight  by  abandoning  the  cargo  to  the  shipowner.  Dakin 
V.  Odey,  15  C.  B.,  N.  S.  646 ;  33  L.  J.,  C.  P.  115.  Nor,  can  the  assignee  of 
a  bill  of  lading  deduct  from  the  freight,  the  value  of  goods  which,  though 
mentioned  in  the  bill  of  lading  signed  by  the  plaintiff,  were  not  put  on 
board.  Meyer  v.  Dresser ,  16  C.  B.,  N.  S.  646 ;  33  L.  J.,  C.  P.  289 ;  see  post,  pp. 
428, 429.  But,  the  cross  claim  may  now  be  set  up  by  wav  of  set-off  or  counter- 
claim under  Rules,  1883,  0.  xix.,  r.  3.  And,  where  the  bill  of  lading  pro- 
vided that  the  freight  should  be  paid  within  three  days  after  arrival  of  snip, 
and  before  delivery  of  any  portion  of  the  goods,  and  after  the  goods  had 
arrived,  and  before  the  expiration  of  the  three  davs,  the  goods  were  acci- 
dentally destroyed,  so  that  they  did  not  exist  any  longer  in  specie,  it  was 
held  that  no  freight  was  recoverable.    DiUhie  v.  Hilton,  L.  R.,  4  C.  P.  138. 

Where  the  shipowner  finally  abandons  the  ship  during  the  voyage,  the 
owner  of  cargo  may  treat  the  contract  of  affreightment  as  at  an  end,  and 
resume  possession  of  his  cargo  without  payment  of  freight.   The  Cito,  7  P.  D. 

D,    V/.   A. 

Merchant  against  Shipowner  or  Master, 

The  master,  as  well  as  the  owner  of  a  general  sliip,  is  liable  as  a  common 
carrier  of  goods.  Morse  v.  Sine,  2  Lev.  69 ;  1  Vent.  238 ;  Liver  Alkali  Co, 
V.  Johnson,  L.  R.,  7  Ex.  267 ;  L.  R,  9  Ex.  338,  Ex.  Ch. ;  Story  on  Agencjr, 
B.  315.  His  liability  is  limited  by  the  same  common  law  exceptions  as  in 
the  case  of  land  earners,  and  bv  such  further  exceptions  as  may  be  expressed 
in  the  charter-party  or  bill  of  lading,  or  sanctioned  by  act  of  parbament. 
See  further.  Action  against  carriers,  post,  p.  561,  et  seq.  As  to  tne  liability 
of  a  shipowner,  for  damage  caused  to  cargo,  by  collision  with  another  of  his 
ships,  see  Chartered  Mercantile  Bank  of  India  v.  Netherlands  Steam  Navigation 
Co,,  10  Q.  B.  D.  521,  C.  A. 
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Where  a  stevedore,  or  special  agent,  is  appointed  by  the  charterer  to  load 
and  stow  a  ship,  which  he  puts  up  as  a  general  ship,  the  majster  is  exempt 
from  liability  for  bad  stowage,  unless  done  under  his  i)articular  orders ; 
BlaiMe  v.  Stemiyridge,  6  C.  B.,  N.  S.  894;  28  L.  J.,  C.  P.  329;  6  C.  B.,  N.  S. 
911;  29  L.  J.,  C.  P.  212,  £x.  Ch. ;  or,  unless  the  charter-party  provides 
that  the  charterers  are  not  in  any  case  to  be  responsible  for  improper 
stowage.  Sack  v.  Ford,  13  C.  B.,  N.  S.  90;  32  L.  J.,  C.  P.  12.  But,  an 
unexercised  option,  given  to  the  charterer,  of  appointing  a  stevedore,  does  not 
dispense  with  the  master's  ordinary  duty  to  load  the  snip  properly.  Afiglo- 
African  Co,  v.  Lamzed,  L.  R.,  1  C.  P.  226.  See  further  as  to  liability  of 
shipowner  to  charterer  for  negligence  of  master  and  crew,  Omoaj  d:c.  Coal 
tk  Iron  Co.  v.  Huntley,  2  C.  P.  D.  464.  Where  the  plaintiff's  coods  have 
been  injured  by  being  stowed  in  contact  with  a  deleterious  substance,  he 
may  sue  the  person  who  so  stowed  them,  although  there  is  no  contract 
between  them.    Hayn  v.  CuUiford,  4  C.  P.  D.  182,  C.  A. 

• 

Exception  ofPeriU,]  In  considering  whether  a  loss  falls  within  the  exception 
in  a  bill  of  lading  or  charter-party,  regard  is  to  be  had  to  the  causa  causans^ 
rather  than  to  the  causa  proxima.  Chartered  Mercantile  Bank  of  India  v. 
Netherlands  India  Steam  Navigation  Co.,  10  Q.  B.  D.  531, 543,  per  Brett  and 
Lindley,  L.  J  J.  Thus,  where  goods  are  shipped  under  a  bill  of  lading  which 
contains  an  exception  from  liability  for  "  accidents  or  damage  of  the  seas,''  a 
loss  through  a  collision,  occasioned  by  the  negligence  of  the  crew,  is  not  within 
the  exception.  Grill  v.  General  Iron  Screw  Colliery  Co.,  L.  R.,  3  C.  P.  476, 
Ex.  Ch.  So,  an  exception  of  "perils  of  the  sea"  does  not  protect  against 
damage,  where  the  collision  was  caused  by  the  negligence  of  either  of  the 
colliding  vessels.  WoodUy  v.  MicheU,  11  Q.  B.  D.  47,  C.  A.  So,  an  exception 
of  dangers  of  the  seas  and  fire  does  not  include  barratry.  The  Chasca,  L.  R., 
4  Adm.  446.  So,  an  exception  for  "  breakage,  leakage,  or  damage,"  does 
not  protect  the  shipowners  from  liability  for  damage  accruing  through  the 
negbgence  of  their  servants.  Czech  y.  General  Steam  Navigation  Co.,  L.  R., 
3  C.  r.  14 ;  Leuw  v.  Dudgeon,  Id.  17,  n. ;  see  also  Notara  v.  Henderson,  L.  R., 
7  Q.  B.  225,  236,  Ex.  Ch. ;  and  Martin  v.  Gt.  Indian  Peninsular  Ry.  Co., 
L.  R.,  3  Ex.  9,  cited  post,  p.  563.    But,  such  exceptions  shift  the  onus  of 

§roof,  and  oblige  the  plaintiff  to  prove,  affirmatively,  the  negligence  of  the 
efendant's  servants.  The  Helene,  B.  &  L.  429 ;  35  L.  J.,  P.  C.  63.  So,  in 
an  action  for  loss  of  cargo,  alleged  to  have  been  jettisoned  and  sold  in 
consequence  of  the  ship's  stranding,  the  plaintiff  must  prove  that  the 
stranding  was  occasionea  by  the  negligent  navigation  of  the  ship.  The 
Norway,  B.  &  L.  404.  See,  however,  Taylor  v.  Liverpool  d:  Gt.  Jr.  Steank 
Co.,  L.  R.,  9  Q.  B.  546.  An  exception  against  leakage  does  not  include 
injury  done  to  other  goods  by  such  leakajje.  Tlirift  v.  Youle,  2  C.  P.  D.  432. 
An  exception  of  damage  caused  by  navigation  does  not  include  damage 
caused  by  improper  stowage.  Hayn  v.  CuUiford,  3  C.  P.  D.  410  ;  4  C.  P.  D. 
182,  C.  A.  A  condition  *^no  claim  whatever  for  damage  will  be  admitted, 
unless  made  before  goods  are  removed  "  covers  all  damage,  whether  apparent 
or  latent,  which  could  have  been  discovered  at  the  place  of  removal  by 
examination  with  reasonable  care  and  skill.  Moore  v.  Harris,  1  Ap.  Ca. 
318,  P.  C.  Damage  caused  to  the  goods  by  unseaworthiness  of  the  ship, 
which  existed  when  she  started  on  her  voyage,  is  not  within  the  exception 
in  the  bill  of  lading.  Steel  v.  State  Line  S.  Ship  Co,,  3  Ap.  Ca.  72,  D.  P.  See 
also  Tait&rsall  v.  National  S.  Ship  Co.,  W.  N.  1884,  p.  70,  Q.  B.  D.  An  ex- 
ception of  '*  any  damage  to  any  gooils,  which  is  capable  of  being  covered  by 
insurance,"  does  not  extend  to  a  general  average  loss  sustained  by  the  goods. 
Crooks  V.  Allan^  5  Q.  B.  D.  38.  See  further  as  to  the  losses  which  faU  within 
the  perils  usually  excepted,  Marine  Insurance — Proof  of  loss,  ante,  p.  390,  et  teq» 
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Statutory  exemptums  from,  or  limitation  of  liability.']  The  various  acts 
for  limiting  the  liability  of  shipowners  are  repealed  and  replaced  by 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104).  In  Part  9 
of  this  Act,  8.  503f  it  is  provided  that  no  owner  of  any  sea-going  ship, 
or  share  therein,  shall  be  liable  to  make  good,  any  loss  or  damage  that 
may  happen,  without  his  actual  fault  or  privity,  ^1),  of  or  to  goods  or 
things  &Ken  on  board,  by  reason  of  fire  happening  on  board,  or  (2), 
of  or  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones 
on  board,  by  reason  of  robbery  or  embezzlement,  unless  the  shipper  has, 
at  the  time  of  shipping  the  same,  inserted  in  his  bill  of  lading,  or  other- 
wise declared  in  writing  to  the  master  or  shipowner,  the  true  nature  and 
value  thereof.  The  25  &  26  Vict.  c.  63  4fter  repealing  by  s.  2  and 
Sched.  A.  ss.  504  and  505  of  the  Act  of  1854),  enacts  (sect  54)  that  the 
owners  of  any  ship,  whether  British  or  foreign,  shall  not,  in  cases  which 
occur  without  their  actual  fault  or  privity,  be  answerable  in  damages  in 
respect  of  loss  or  damage  to  any  goods,  merchandise,  or  other  things  on 
board,  to  an  amount  exceeding  b/.  for  each  ton  of  the  ship's  tonnage — 
registered  tonnage  in  ca.<«  of  sailing  ships,  and  in  case  of  steam  ships 
gross  tonnage.  The  section  contains  provisions  for  ascertaining  a  foreign 
ship's  tonnage.  The  defendant  is  also  liable  to  pay  interest  on  the  amount 
from  the  date  of  collision.  Smith  v.  Kirhy,  1  Q.  B.  D.  131.  The  section 
seems  to  extend  to  damage  caused  by  delay  in  delivering  goods:  see 
MUlm  V.  Bra9chy  10  Q.  B.  D.  142,  C.  A.  post,  p.  669.  Though  it  has 
been  held  to  be  otherwise  in  the  case  of  passengers ;  L,  d:  S.  W,  Ry. 
Co.  V.  James,  L.  R.,  8  Ch.  241;  see  however  Millen  v.  Brasch,  supra. 
By  sect.  516  of  the  Act  of  1854,  nothing  shall  be  construed  to  lessen  the 
liability  of  any  master  or  seaman,  being  also  owner  or  part-owner  of  the 
ship,  to  which  he  is  subject  as  such  master  or  seaman;  and  by  sect  606, 
the  owner  is  liable  for  every  loss  or  damage  arising  on  distinct  occasions 
as  if  no  other  loss  had  arisen.  See  The  Rajah,  L.  K.,  3  Adm.  639.  By 
sect.  502,  the  above  provisions  apply  to  the  whole  of  the  Queen's  domi- 
nions. Bv  sect  388,  neither  owner  nor  master  is  liable  for  loss  or  damage 
occasioned  by  the  fault  or  incapacity  of  a  qualified  pilot,  where  the  employ- 
ment of  one  is  compulsory.  On  the  construction  of  this  section,  and  as  to 
when  the  employment  of  a  pilot  is  compulsory,  vide  post,  Negligent  navigation 
of  ships. 

The  master  is  not  expressly  protected  in  the  above  provisions,  except  in 
relation  to  loss  by  employment  of  a  pilot ;  and  this  exception  seems  to  be 
designed.  The  previous  acts  included  him  in  some  cases,  and  omitted  him 
in  others.  On  one  of  the  previous  acts  (26  Geo.  3,  c.  86)  it  was  decided 
that  a  loss  by  a  fire  on  board  a  public  lighter,  employed  by  the  shipowner  to 
convey  the  goods  on  board,  was  not  within  the  protection  of  the  act,  which 
was  in  similar  terms  to  the  present  act  Morewood  v.  PoUok,  1  £.  &  B.  743 ; 
22  L.  J.,  Q.  B.  250. 

Implied  contracts  on  part  of  shipowner  or  master.]  The  master  impliedly 
contracts  that  his  vessel  shall  be  fit  for  the  purpose  of  carrying  the  goods  ; 
Lyony.  Metis,  5  East,  428 ;  Richardson  v.  Stanton,  L.  R.,  7  C.  P.  421 ;  L.  R., 
9  C.  P.  390,  Ex.  Ch.  ;  45  L.  J.,  C.  P.  78,  D.*P.  ;  she  must,  therefore,  be  sea- 
worthy when  she  starts  on  her  voyage.  Kopitoff  v.  JV'ilson,  1  Q.  B.  D.  377  ; 
Cohn  V.  Damdson,  2  Q.  B.  D.  456  ;  Steel  v.  State  Line  S.  Ship  Co.,  3  Ap.  Ca. 
72,  D.  P.  Where  there  is  no  stipulation  as  to  time,  the  master  must  sail  in 
a  reasonable  time,  and  proceed,  without  deviation,  to  the  destined  port,  other- 
wise he  will  be  liable  for  any  loss  to  the  plaintiff  occasioned  by  the  delay  ; 
or,  to  any  loss,  whether  by  perils  of  the  sea,  or  otherwise,  occurring  during 
the  deviation ;  3  Kent,  Com.  209,  210  ;  unless  the  defendant  can  prove  that 
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the  loss  muiA  have  [happened  had  there  been  no  deviation.  Davis  y. 
Garrett,  6  Bing.  716  ;  Scaramanga  v.  Stamp,  4  C.  P.  D.  316  ;  deviation  is 
justifiable  to  save  life,  but  not  merely  to  save  property.  S.  C.  Id.,  and  5  C. 
P.  D.  295,  C.  A.  See  further  as  to  deviation,  ante,  p.  388.  A  well-founded 
fear  of  capture  niay  justify  a  master  in  not  leaving  a  port  in  perfonDance  of 
his  contract ;  Pole  v.  Getcovich,  9  C.  B.,  N.  S.  430 ;  30  L.  J.,C.  P.  102  ;  even 
though  the  ship  alone  would  be  in  danger  of  capture.  The  TeiUonih,  L.  R., 
4  P.  0.  171  ;  The  San  Roman,  L.  R.,  5  P.  C.  301.  A  statement  in  a  charter- 
party  that  the  ship  is  "  expected  to  arrive  "  at  a  port  A.  by  a  given  day,  is 
a  warranty,  that  sne  is  then,  in  such  a  position,  that  she  may  reasonably  be 
expected  to  arrive  there  by  that  day.  Corkling  v.  Massey,  L.  IL,  8  U.  P. 
395. 

Upon  arrival  at  the  port,  the  master  is  bound  to  deliver  to  the  consignee 
or  order  of  the  shipper,  on  production  of  the  bill  of  lading,  and  payment  of 
freight  (and  other  lawful  charges)  for  which  the  master  has  a  lien  on  the 
goods,  unless  it  appears  on  tlie  bill  of  lading  that  freight  has  been  paid,  in 
which  case  it  is  an  estoppel  as  against  the  master  or  owner.  3  Kent,  Com. 
214  ;  Howard  v.  TiicJcer,  1  B.  &  Ad.  712.  Where  there  is  a  charter-party 
the  provisions  of  which  are  binding  only  as  between  the  shipowner  and  the 
charterer,  and  there  is  a  bill  of  lading  given  by  the  master  which  gets  into 
the  hands  of  a  bond  fide  assignee  for  value,  he  is  entitled  to  have  the  goods 
delivered  to  him  upon  his  fulfilling  the  terms  mentioned  in  such  bill  of 
lading,  and  is  not  ordinarily  bound  to  refer  to  the  charter-party.  Chappel  v. 
C<mfort,  10  C.  B.,  N.  S.  802  ;  31  L.  J.,  C*  P.  58,  per  Willes,  J.    A  bUl  of 

lading  in  the  form  **  on  being  paid  for  freight  the  sum  of  £ (according 

to  charter-party),"  with  the  memorandum  **  there  are  8  working  days  for 
unloading  in  London,*'  imples  no  contract,  on  the  part  of  the  indorsee,  for 
value,  of  the  bill,  to  pay  demurrage.  S.  C.  So,  where  the  form  was  "  he  or 
they  paying  freight  and  all  other  conditions  or  demurrage  (if  any  should  be 
incurred),  for  the  said  goods,  as  per  the  aforesaid  charter-party,"  the  con- 
signee named  in  the  bin  of  lading  was  held  liable  only  for  demurrage,  at 
the  port  of  loading,  duiing  the  10  days  at  which  the  ship  might  under  the 
charter  be  kept  on  demurrage  at  81.  a  day,  and  not  for  damages  for  further 
delay  in  loading,  nor  for  dead  freight.  Gray  v.  Carr,  L.  B.,  6  Q.  B.  522. 
See  also  The  Norway,  B.  &  L.  226  ;  Ihissell  v.  Niemann,  17  C.  B.,  N.  S.  163  ; 
34  L.  J.,  C.  P.  10  ;  Fry  v.  Chartered  Mercantile  Bank  of  India,  dsc,  L.  R.,  1 
C.  P.  689,  and  Gidlischin  v.  Steivart,  infra. 

Where,  however,  the  bill  of  lading  states  the  cargo  to  have  been  received 
as  against  freight,  and  other  conditions  as  per  charter-party,  the  assignee  of 
the  bill  of  lading,  who  accepts  the  cargo  thereunder,  is  liable  for  the  demur- 
rage provided  for  in  the  charter-party.  Porteus  v.  JVatney,  3  Q.  B.  D.  534, 
C.  A. ;  Wegener  v.  Smith,  16  C.  B.  729  ;  24  L.  J.,  C.  P.  25.  See  also 
GtUlischen  v.  Stewart,  11  Q.  B.  D.  186 ;  affirm,  in  C.  A.,  W.  N.  1884,  p.  26. 
So,  where  the  cargo  is  deliverable  under  a  similar  bill  of  lading,  the  ship- 
owner may  be  bound  by  the  terms  of  the  charter-party,  as  against  an  indonee 
of  the  bill.  The  Felix,  L.  R.,  2  Adm.  273.  A  bill  ol  lading,  signed  only  by 
the  master,  is  no  estoppel  as  between  the  shipowner  and  the  person  who  has 
advanced  money,  on  the  security  of  the  bill  of  lading,  as  to  the  receipt  and 
shipment  of  the  goods  specified  in  it ;  Grant  v.  Noncay,  10  C.  B.  665 ;  20 
L,  J.,  C  P.  93;  aud,  the  shipowner  may  show  that  the  goods  were  not 
shipped ;  S.  C. ;  see  also  McLean  v.  Fleming,  and  Brown  v.  Powell,  d-c.  Coal 
Co,,  post,  p.  429 ;  or  that  the  master  had  given  other  bills  previously  for  the 
same  goods.    BMersty  v.  Ward,  8  Exch.  330;  22  L.  J.,  Ex.  113. 

By  the  18  &  19  Vict.  c.  Ill,  s.  3,  *'  every  bill  of  lading,  in  the  hands  of  a 
consignee  or  indorsee  for  valuable  consideration,  representing  goods  to  have 
been  shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of  such  shipment, 
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as  against  the  master  or  other  person  signing  the  same,  notwithstanding 
that  such  goods  or  some  part  thereof  may  not  have  been  so  shipped,  unless 
such  holder  of  the  bill  of  lading  shall  have  had  actual  notice,  at  the  time  of 
receiving  the  same,  that  the  goods  had  not  been  in  fact  laden  on  board ;  pro- 
vided, that  the  master  or  other  person  so  signing,  may  exonerate  himself  in 
respect  of  such  misrepresentation,  by  showing  that  it  was  caused  without  any 
demult  on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  the  holder  claims."  This  section  only  makes 
the  bill  of  lading  conclusive  against  the  person  by  whom  ;  Jessd  y.  Baik^  L. 
E.,  2  Er.  267  ;  or,  by  whose  authority;  see  Brovm  v.  Powelly  <£rc.  Coal  Co.y 
L.  R.,  10  C.  P.  562  ;  it  was  signed.  In  other  cases  evidence  is  admissible 
that  the  goods  were  not  shipped.  S.  C. ;  McLean  v.  Fleming,  L.  R.,  2 
H.  L.  Sc.  128  ;  see  also  Meyer  v.  Dresser,  16  C.  B.,  N.  S.,  646  ;  33  L. 
J.,  C.  P.  289,  arUe,  p.  425.  In  a  case  in  which,  by  mistake  of  the  mate, 
a  larger  number  of  bales  were  represented  as  having  been  shipped  than 
really  were,  and  there  was  some  evidence  that  this  was  caused  by  the 
fraud  of  the  person  putting  the  coods  on  board,  who  was  the  shipper  or 
his  vendor,  the  court  held  that  there  was  evidence  that  the  misrepresen- 
tation was  caused' ''wholly  by  the  fraud  of  the  shipper,  &c.,"  within 
this  section.     Valieri  v.  Boylana,  L.  R.,  1  C.  P.  382. 

When  a  ship  is  chartered,  and  is  put  up  by  the  master  as  a  general 
ship,  a  merchant  who  ships  a  cargo  on  board  under  bills  of  lading  sifiiied 
by  the  master,  and  in  ignorance  of  the  charter-party,  is  entitled  to  look 
to  the  owners,  whose  servant  the  master  is,  for  the  safe  delivery  of  the 
cargo.  Sandeman  v.  Scurry  L.  R.,  2  Q.  B.  86  ;  The  Ftglia  Maggiore,  L. 
R.,  2  Adm.  106  ;  Hayn  v.  GulUford,  3  C.  P.  D.  410 ;  4  C.  P.  D.  182, 
C.  A. 

If  the  master  has  hypothecated  or  sold  part  of  the  cargo,  to  raise  money 
for  necessary  repairs  to  the  ship,  he  is  the  agent  of  the  shipowner  only, 
and  the  shipper  is  entitled  to  sue  the  shipowner  on  the  implied  indem- 
nity ;  Benson  v.  Duncan,  3  Exch.  644,  Ex.  Ch.  ;  and,  he  may  recover 
eitner  the  actual  sum  for  which  the  goods  were  sold ;  CampbeU  y.  Tlwrnp- 
son,  1  Stark.  490  ;  or,  the  price  which  they  would  have  fetched  at  the 
place  of  delivery ;  Hallett  v.  Wigraniy  9  C.  B.  680  ;  19  L.  J.,  0.  P.  281  ; 
out,  not  unless  the  ship  eventually  arrived  there.  Atkinson  v.  Stephens,  7 
Exch.  567  ;  21  L.  J.,  Ex.  329.  As  to  the  duty  of  the  master  with  respect  to 
the  cargo,  where  it  has  been  damaged  during  the  voyage,  see  Notara  v.  Hen- 
derson, u  R.,  5  Q.  B.  346  ;  L.  R.,  7  Q.  B.  225.  He  must  not  sell  the  car^o, 
unless  in  a  case  of  necessity,  and  without  an  opportunity  of  consulting  the 
owners  thereof.  Australasian  Steam  Navigation  Co,  v.  Morse,  L.  R.,  4  P.  C. 
222  ;  Atlantic  Mutual  Insur.  Co,  v.  Huth,  16  CIl  D.  474,  C.  A. 

What  is  a  sufficient  delivery  of  the  goods,  depends  either  upon  the  con- 
tract or  upon  the  custom  and  usage.  If  there  be  no  particular  custom,  the 
master  must  give  the  consignee  reasonable  time  and  opportunity  to  receive 
them.  Bourne  v.  Gatliffe,  7  "Mi,  &  Gr.  850.  As  to  evidence  of  custom  in 
such  cases,  see  ante,  p.  21,  et  seq,,  and  p.  420.  Mere  delivery  at  a  wharf, 
and  there  leaving  them,  without  notifying  the  arrival  to  the  consignee,  is  not 
sufficient ;  and  the  responsibility  continues  until  actual  delivery  to  a  person 
appointed  to  receive,  or  something  equivalent  to  it ;  or,  at  least,  until  proper 
notice  to  the  consignee  has  been  given,  and  the  goods  separated  and  desig- 
nated for  his  use.  3  Kent,  Com.  215  ;  see  also  Petrocomino  v.  Bott,  L.  R., 
9  C.  P.  355.  Where  the  goods  are,  by  the  charter-party,  to  be  unloaded  at 
S.,  "  at  the  usual  place  of  discharge,  and  according  to  the  custom  of  the 
port,"  and  there  are  more  than  one  usual  place  of  discharge,  the  master  is 
oound  to  obey  the  orders  of  the  charterer,  as  to  which  of  the  places  the  ship 
is  to  be  taken  to  unload,  although  the  master  has  previously  taken  her  to 
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another  of  those  places,  and  thereby  incurred  expense.  Tlie  Felix,  L.  B.,  2 
Adm.  273.  If  the  goods  are  sent  for  by  the  consignee  b;^  lighter,  the  captain 
is  responsible  for  the  safety  of  the  goods  till  the  lighter  is  fully  laden  ;  such 
at  least  is  the  custom  in  the  port  of  London.  CatUy  y.  JVintrtnghamy  Peake, 
150,  and  Id,,  n. 

The  clause  "  shipped  in  good  order  and  condition"  affords  evidence  that 
externally,  so  far  as  meets  the  eye,  the  goods  were  so  shipped.  The  Peter 
der  Grosse,  1  P.  D.  414. 

Delivery  of  goods  to  the  servants  of  the  shipowner  alongside  the  vessel 
is  equivalent  to  delivery  on  board.  British,  Columbia,  d-c.  Co.  v.  NeUleship, 
L.  K.,  3  C.  P.  499.  As  to  lien  for  freight,  vide  ante,  pp.  424,  425.  As  to 
damages  recoverable  against  the  shipowner,  vide  Action  against  carriers — 
Damages,  post,  p.  677,  et  seq. 

Where  goods  carried  have  sustained  a  general  average  loss,  the  ship- 
owner is  bound  to  take  the  necessary  steps  for  procuring  an  adjustment 
of  the  general  average  and  securing  its  payment.  Crooks  v.  Allan,  5  Q. 
B.  D.  38. 


ACTION    ON    GUARANTEE. 


Warranties  and  guarantees  have  acquired  distinct  technical  meanings, 
and  must  be  separately  treated  of.  The  former  relate  to  things  ;  the  latter 
to  persons.  A  guarantee  is  a  contract  to  answer  for  the  payment  of  a  debt 
or  performance  of  a  duty  by  another  person. 

Proof  of  tlie  Contract,  Statute  of  Frauds,  ol^c.l  By  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  s.  4,  no  action  shall  be  brought  **  whereby  to  charge  tJie 
defendant  upon  any  si)ecial  promise  to  answer  for  the  debt,  default,  or  mis- 
carrij^es  of  another  person,'  ..."  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith  or  some  other 
person  thereunto  by  him  lawfully  authorised."  It  had  long  been  held  that,  as 
an  "  agreement"  includes  the  consideration  for  the  promise,  the  consideration 
must  also  appear,  at  least  by  necessary  inference,  m  the  writing.  JVain  v. 
Warlters,  5  East;,  10.  But,  by  the  Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vict,  c  97),  s.  3,  no  such  promise  *'  shall  be  deemed  invalid  to 
support  an  action,  suit,  or  other  proceeding  to  charge  the  person  by  whom 
such  promise  shall  have  been  made,  by  reason  only  that  the  consideration 
for  such  promise  does  not  appear  in  writing,  or  by  necessary  inference  from 
a  written  document" 

Where  an  order  for  goods  is  given  by  A.,  for  the  use  of  B.,  and  credit 
given  to  A,  this  is  not  within  the  statute  ;  for  it  is  the  debt  of  A.  and  not 
of  B. ;  Birkmyr  v.  Darnell,  I  Salk.  27  ;  1  Smith's  L.  C.  ;  and,  where  there 
is  no  writing,  whether  A.  or  B.  was  made  the  debtor  by  the  agreement  of 
the  parties,  is  a  question  for  the  jury.  Keate  v.  Temple^  1  B.  &  P.  158  ; 
Mount^ephen  v.  Lakeman,  L.  R.,  7  Q.  B.  196,  Ex.  Ch. ;  L.  R.,  7  H.  L.  17. 
If  the  peraon  for  whose  use  the  goods  are  furnished  is  liable  at  all,  or  if  his 
liability  is  made  the  foundation  of  a  contract  between  the  plaintiff  and  the 
defendant,  and  that  liability  fails,  the  defendants  promise  is  void  if  not  in 
writing.  S.  C,  L.  R.,  7  Q.  B.  202,  per  Willes,  J.  But,  until  there  is  some 
person  primarily  liable  the  section  does  not  apply.  S.  C.,  L.  R.,  7  H.  L.  24, 
per  Ld.  Selbome.   The  question  is,  is  it  a  promise  to  pay  the  debt  ot  another, 
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for  which  the  other  was,  and  still  remains  liable,  after  the  promise  is  made  ? 
If  it  be,  then  the  statute  requires  a  writing,  for  it  is  then  a  **  collateral"  and 
not  an  original  promise.  See  notes  to  Forth  v.  Stanton^  1  Wms.  Saund. 
211  h.  If  the  efiect  of  the  agreement  is  to  extinguish  or  satL^^fy  the  debt  of 
another — as  if  A.  promises  to  pay  the  amount  of  B.'s  debt  to  C,  if  C.  will 
discharge  B.  from  arrest  under  a  ca.  8a. — then,  as  B.'s  debt  is  discharged, 
the  debt  becomes  the  debt  of  A.  only,  and  is  not  within  the  statute.  Good- 
man  v.  Chase,  1  B.  &  A.  297. 

The  promise  must  be  made  to  the  original  creditor,  to  be  within  the 
statute.  Eastwood  v.  Kenyan,  11  Ad.  &  E.  438  ;  Reader  v.  Kingham,  13  C. 
B.,  N.  S.  344  ;  32  L.  J.,  C.  P.  108  ;  Cripps  v.  HaHnoll,  4  B.  &  S.,  414  ;  32 
L.  J..  Q.  B.  381,  Ex.  Ch.  Thus,  a  mere  promise  of  indemnity  is  not  within 
it.  iVildes  v.  Dudhw,  L.  R.,  19  Eq.  198  ;  following  Tliomas  v.  Cook,  8  B. 
&  C.  728,  and  Reader  v.  Kingham,  supra;  Batson  v.  King,  4  H.  &  N.  739  ; 
28  L.  J.,  Ex.  327.  As  where  at  defendant's  request,  and  for  his  accommo- 
dation, plamtilF  drew  a  bill  on  A.,  which  was  accepted  by  A.,  and  indorsed 
by  defendant,  defendant  promising  at  the  time  to  indemnify  pkintiif ;  and 
plaintiff  was  obliged  to  pay  the  bill ;  held,  that  he  might  sue  defendant  as 
lor  money  paid,  and  that  no  written  guarantee  was  necessary.  S.  C.  In 
order  that  a  promise  should  fall  within  the  statute  there  must  be  some 
obligation,  implied  at  least,  from  the  nerson  for  whom  the  surety  becomes 
answerable  towards  the  promisee ;  S.  CC. ;  as  the  obligation  of  an  arrested 
debtor  towards  his  bail  to  pay  the  debt  or  surrender,  in  which  case,  a  promise 
by  a  third  person  to  hold  the  bail  harmless  is  within  tiie  statute  ;  brreen  v. 
OressvM,  10  Ad.  &  E.  453  ;  this  case,  however,  has  been  doubted ;  see 
Reader  v.  Kingham,  Wildes  v.  Ihidlow,  and  Cripps  v.  Harinoll,  supra;  and, 
it  is  settled  that  there  is  no  debt  or  duty  in  a  person  bailed  on  a  charge  of 
misdemeanor  towards  his  bail,  and  hence  a  similar  promise  is  not  in  such 
case  within  the  statute.     S.  C. 

An  agreement  by  a  factor  to  sell  goods  on  a  del  credere  commission,  is  not 
within  the  section ;  for,  though  it  may  terminate  in  a  liability  to  pay  the 
debt  of  another,  that  is  not  the  immediate  object  for  which  the  factor 
receives  the  consideration.  Coidurier  v.  Hastie,  8  Exch.  40;  22  L.  J.,  Ex. 
97.  A  "forbearing  to  press  for  immediate  x>ayment*'  implies  giving  a 
"  reasonable  time,"  and  this,  though  indefinite,  is  a  sufficient  consideration 
for  a  guarantee  by  a  stranger  to  pay  the  debt ;  semJble,  Oldersfiaw  v.  King, 
2  H.  &  N.  617;  27  L.  J.,  Ex.  120,  Ex.  Ch.  ;  questioning  Semple  v. 
Pink,  1  Exch.  74,  contra;  see  also  Coles  v.  Pack,  L.  R.,  6  C.  P.  65.  If 
the  consideration  for  guaranteeing,  by  the  defendant,  the  payment  of  past 
and  future  debts  by  A.,  to  the  plaintiffs,  be  the  future  supplying  by 
them  to  A.  of  goods,  and  there  be  no  agreement  binding  on  them  to 
supply  the  goods,  and  no  goods  are  in  fact  supplied,  tlie  guarantee  fails 
for  want  of  consideration.  Westhead  v.  Sproson,  6  H.  &  N.  728  ;  30  L.  J., 
Ex.  265.  A  guarantee  to  a  bank  in  consideration  of  their  "  lending  to 
A.  1000/.,  for  seven  days,  from  this  date,"  does  not  cover  an  account  over- 
drawn by  numerous  cheques,  together  amounting  to  1000/.,  as  the  advance 
of  1000/.  is  the  consideration  for  the  guarantee,  and  a  condition  precedent* 
to  its  attaching.  Burton  v.  Gray,  L.  R.,  8  Ch.  932.  An  I  0  U  may, 
since  19  &  20  Vict  c.  97,  s.  3,  (ante,  p.  430),  be  shown  to  have  been  given 
as  a  guarantee,  and  will  be  good  as  such.  See  R.  v.  Chambers,  L.  R,, 
1  C.  C.  341. 

As  to  the  form  of  memorandum  and  signature  thereto,  vide  ante,  p.  287, 
et  seq.,  and  also  cases  decided  on  Stat,  of  Frauds,  s.  17,  post,  p.  475,  et  seq. 
Although  the  signature  only  of  the  party  to  be  charged  is  sufficient,  the 
names  of  both  the  contracting  parties  must  appear  upon  the  guarantee ;  and 
therefore  a  guarantee  on  which  the  name  of  the  person  to  whom  it  is  given 
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does  not  appear  is  bad  ;  Williams  v.  Lake,  2  E.  &  K  349  ;  29  L.  J.,  Q.  B. 
1  ;  Wiliiains  v.  Byrnes,  1  Moo.  P.  C,  N.  S.  154  ;  but,  it  was  said  that  if  the 
promise  were  accepted  in  writing  bj  any  one  who  woald  furnish  goods 
under  Uie  guarantee,  it  would  bina.    S.  C,  Id,  198.    A  letter  of  defendant 
to  plaintiif,  referring  to  a  mortgage  not  complete,  and  stating  defendant's 
"  willingness  to  take  any  responsibility  respecting  it,*'  is  insufficient,  there 
being  nothing  to  explain  the  transaction  referred  to,  as  to  amount,  interest, 
or  property  meant,  without  oral  evidence  ;  and,  though  since  the  19  &  20 
Vict.  c.  97,  s.  3,  oral  evidence  may  supply  the  consideration,  it  cannot  also 
explain  the  promise.    Holmes  v.  Afikhell,  7  C.  B.,  N.  S.  361 ;  28  L.  J.,  C. 
P.  301  ;  and  see  Glover  v.  HaUcett,  2  H.  &  N.  487  ;  26  L.  J.,  Ex.  416. 

A  contract  oi  suretyship  arises  under  the  law  merchant  between  the 
drawer  and  the  indorsee,  and  between  the  indorser  and  subsequent  holders 
of  a  bill  of  exchange,  vide  ante,  pp.  342,  357;  but,  the  indorser  is  under 
no  such  liability  to  prior  parties  to  the  biU  ;  and  to  constitute  such  liability 
a  written  memorandum  is  required.  Steele  v.  McKinlay,  5  Ap.  Ca.  754,  D. 
P. ;  distinguished  in  IFilkinsoji  v.  Unwin,  7  Q.  B.  D.  636,  C.  A. 

On  the  admissibility  of  oral  evidence  to  show  that  the  consideration  for 
a  guarantee,  ambiguously  expressed,  is  not  a  past  consideration,  see  ante^ 
p.  19. 

Continuing  gimrantee.  Bevocatum,"^  An  important  point  often  arises, 
whether  the  guarantee  ia  a  continuing  guarantee — that  is,  whether  the 
guarantee  is  confined  to  one  transaction,  and  is  at  an  end  when  credit  has 
once  been  given  to  the  amount  guaranteed,  or  whether  it  continues  in 
respect  of  credit  given,  or  debts  contracted,  fix)m  time  to  time.  The  answer 
depends  on  the  language  of  the  instrument,  coupled  with  evidence  of  the 
surrounding  circumstances,  in  order  to  show  what  was  the  intention  of  the 
parties.  MeffiM  v.  Meadows,  L.  R.,  4  C.  P.  595 ;  Laurie  v.  Scholefield,  Id. 
622 ;  Coles  v.  Pack,  L.  R,  5  C.  P.  65 ;  and  ante,  p.  19.  Hence  it  follows 
that  the  decision  in  one  case  is  no  certain  guide  to  the  construction  of  the 
contract  in  another ;  but,  the  tendency  of  the  courts  is  now  to  construe 
guarantees  as  continuing  until  revoked. 

The  following  are  examples  of  continuing  guarantees  :  "  In  consideration 
of  the  credit  given  by  the  C.  Co.  to  my  son  for  coal,  supplied  by  them  to 
him,  I  hereby  hold  myself  responsible  as  a  guarantee  to  them  for  the  sum 
of  1002.,  and  in  default  of  his  payment  of  any  accounts  due,  I  bind  myself, 
by  this  note,  to  pay  to  the  C.  Co.  whatever  may  be  owing  to  an  amount 
not  exceeding  the  sum  of  100/.,''  the  son  being,  at  the  time  the  guarantee 
was  given,  inaebted  to  the  company  for  coals  delivered  on  credit  Wood  v. 
Priestner,  L.  R.,  2  Ex.  66,  282,  Ex.  Ch.  So,  where  the  defendant  gave  to 
the  plaintiff,  a  cattle  dealer,  this  guarantee  : — ^**  50Z.  I,  M.,  will  be  answerable 
for  50/.  that  Y.,  butcher,  may  buy  of  H." ;  and  it  appeared,  from  the 
circumstances^under  which  the  guarantee  was  given,  that  the  parties  con- 
templated a  continuing  supply  of  stock  to  Y.,  in  his  trade  of  a  butcher. 
Hemeld  v.  Meadows,  supra.  See  also  Laurie  v.  ScJiolefield,  cited  post,  p.  434, 
•  and  Nottingham  Hide,  dx.  Co.  v.  Bottrill,  L.  R.,  8  C.  P.  694. 

A  guarantee  given  to  secure  the  dealings  of  a  single  member,  A.,  of  a 
partnership,  does  not  in  general  cover  transactions  of  the  partnership  ;  but 
it  will  be  otherwise,  where  it  appears,  from  the  surroimding  circumstances, 
that  the  guarantee  was  intended  to  include  contracts  entered  into  by  A.,  on 
behalf  of  Ibis  firm.  Leathley  v.  Spyer,  L.  R,  5  C.  P.  595  ;  see  also  Monte- 
fiore  V,  Lloyd,  15  C.  B.,  N.  S.  203  ;  33  L.  J.,  C.  P.  49. 

The  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict  c.  97),  s.  4, 
enacts  that  no  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  made  to  a  firm  of  two  oi  more  persons,  or  to  one  person  trading 
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under  the  name  of  a  firm, — and  no  promise  to  answer  for  the  debt,  &c.,  of 
such  a  firm  or  person  so  trading, — shall  be  binding  on  the  maker  in  respect 
of  anything  done  or  omitted  to  be  done,  after  a  change  in  any  one,  or  more, 
of  the  firm  or  persons  so  trading,  unless  the  intention,  that  the  promise  shall 
continue  to  bmd,  uotwithstandiDjg  such  change,  shall  appear  by  express 
stipulation,  or  by  necessary  (implication,  from  the  nature  of  the  firm  or 
otherwise.  This  section  is  only  declaratory  of  the  existing  law.  Backhouse 
V.  Hall^  6  B.  &  S.  507 ;  34  L.  J.,  Q.  B.  141.  Three  persons  carried  on  the 
business  of  shipbuilders,  under  the  names  of  G.  &  W.  Hall.  No  person  of 
that  name  had  been  in  Uie  partnership  for  some  time,  and  the  plaintiff  and 
defendant  being  both  aware  of  the  constitution  of  the  partnership,  the 
defendant  gave  the  plaintiff  the  following  guarantee  :  "  In  consideration  that 
you  have,  at  my  request,  consented  to  open  an  account  vdth  the  firm  of  G.  & 
W.  Hall,  shipbuilaers,  I  hereby  guarantee  the  payment  to  you,  of  the 
moneys^  that  at  any  time  may  liecome  due,  not  exceeding  50002. : "  held, 
that  the  guarantee  ceased  on  tne  death  of  one  of  the  partners,  as  a  contrary 
intention  did  not  appear,  by  necessary  implication,  or  from  the  nature  of  the 
firm.    S.  C. 

A  guarantee  by  writing,  under  hand  only,  for  12  months  for  the  pay- 
ment of  all  bills  the  plaintiff  might  discount  for  D.,  to  the  extent  of  600/., 
was  held  revocable  by  a  notice  given  during  the  12  months,  although  some 
discount  had  been  made  and  repaid  before  notice.  Offord  v.  DavieSy  12  0. 
B.,  N.  S.  748  ;  31  L.  J.,  C.  P.  ;U9.  As  to  withdrawal  from  a  guarantee, 
see  further  Burgess  v.  Eve,  L.  R.,  13  £q.  450;  Phillips  v.  Foxcul,  L.  R., 
7  Q.  B.,  666.  But,  a  guarantee  the  consideration  for  which  is  given,  once 
for  all,  cannot  be  determined  by  the  guarantor,  and  does  not  cease  on  his  death. 
Lloyds'  v.  Harver,  16  Ch.  D.  290,  C.  A.  The  death  alone,  of  the  guarantor, 
does  not  revoke  an  engagement  to  guarantee  the  balance  of  a  running 
account  until  notice.  Bradbury  v.  Morgan^  1  H.  &  0.  249  ;  31  L.  J.,  £x. 
462.  It  is,  however,  in  the  absence  of  express  provision,  revoked  as  to 
subsequent  advances  by  notice  of  the  guarantor's  death.  Coulthart  v. 
Clementson,  5  Q.  B.  D.  42 ;  but,  not  as  against  the  survivor  of  two  joint 
and  several  co-sureties.  Beckett  v.  Addyman^  9  Q.  B.  D.  783,  G.  A.  See 
also  Harriss  y.  Fawcett,  L.  R.,  8  Ch.  866. 

DefavU  of  principal  debtor.'^  The  plaintiff  must  prove  the  default  of  the 
principal  debtor,  against  which  he  has  been  guaranteed  by  the  surety.  Ad- 
missions made  by  the  principal  debtor,  or  a  judgment  or  award  obtained 
against  him  by  the  plaintiff,  are  not  evidence  against  the  surety.  Ex  parte 
Young,  17  Ch.  D.  668,  C.  A. 

Damages.']  A  guarantee  for  payment,  by  the  acceptor,  of  a  bill  of  exchange, 
includes  interest  Adkerman  v.  Ehrensperger,  16  M.  &  W.  99.  **  We  guaran- 
tee that  4002.  shall  be  duly  paid,  in  the  proportion  of  2002.  each,''  signed  by 
two  persons,  does  not  make  them  jointly  liable  to  4002.,  but  is  a  sepa- 
rate contract  as  to  2002.  by  each.  FeU  v.  Gosling  7  Exch.  185  ;  21  L.  J., 
Ex.  145.  An  agreement  to  be  answerable  for  all  the  costs  of,  and  incidental 
to,  an  action  to  oe  brought  by  the  plaintiff,  entitles  him  to  recover  the  costs 
of  his  own  solicitor,  though  not  actually  paid  at  the  time  of  suing  on  the 
guarantee.  Spark  v.  Hesl^,  1  E.  &  E.  563 ;  28  L.  J.,  Q.  B.  197.  The  de- 
fendant promised  to  pay  the  plaintifb  ^*  3002.  to  secure  an  advance  now  or 
hereafter  on  a  banking  account  with  A.*'  They  advanced  more  than  3002. 
to  A,  who  paid  his  creditors  16^.  in  the  £  only ;  it  was  held  that  the 
defendant's  promise  was  only  to  repay  an  advance  of  3002.,  and  that  he  was 
therefore  entitled  to  the  benefit  ot  tne  dividend  thereon.  Gee  v.  Pack,  33 
L.  J.,  Q.  B.  49 ;  following  BardvM  y.  Lydall^  7  Bing.  489 ;   Thornton  y. 
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McKewan,  1  H.  &  M.  525  ;  32  L.  J.,  Ch.  69  ;  Hobson  y.  Ba$8^  L.  E^  6  Gh. 
792  ;  Gravy.  Seekham,luKt  7  Ch.  680.  The  surety  may,  however,  waive  Iiu 
right  to  the  share  of  the  composition  by  the  terms  of  the  coatract  of  snrety- 
ship ;  Ex  parte  National  Provincial  Bank  of  Englandj  17  Ch.  D.  98,  C.  A. ; 
Ellis  v.  Emmanuel,  I  Ex.  D.  157,  C.  A. ;  as  where  the  guarantee  is  givea 
for  a  limited  amount,  and  is  less  than  the  debt,  the  amount  of  which  ia  then 
ascertained ;  S.  C.  Where  a  guarantee,  given  to  A.,  appears  to  have  been  so 
given  to  him  as  trustee  for  B.,  A.  can  recover  thereon  the  same  damages  B. 
could  have  recovered  if  it  been  given  to  B.   Lloydt^  v.  Harper^  a/nUy  p.  433^ 
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The  want  of  a  written  memorandum  must  be  pleaded  specially.  Bules, 
1883,  0.  xix.,r.  20,  ante,  p.  283. 

The  mere  omission,  on  the  part  of  the  principal  creditor,  to  enforce  his 
rights  against  the  principal  debtor,  does  not  discharge  the  surety.  Maiufdi 
Union  v.  Wright,  9  Q.  B.  D.  683,  C.  A. 

Concealment.]  The  surety  may  sometimes  rely  on  the  concealment  of 
material  particulars,  by  the  principal,  at  the  time  the  contract  was  made,  as 
a  fraud.  Lee  v.  Jones,  14  C.  B.,  K  S.  386  ;  17  C.  B.,  N.  S.  482  ;  34  L.  J^ 
G.  P.  131,  Ex.  Ch.  So,  in  the  case  of  concealment  during  the  pendency  of 
A  continuing  guarantee.  Phillips  v.  Foxall,  L.  R.,  7  Q.  B.  666  ;  Sanderson  v. 
Astonf  L.  R.,  8  Ex.  73.  The  duty  of  the  principal  must  always  ultimately 
be  measured  by  the  jury,  but  the  jud^e  will  have  to  point  out,  what  their 
duty  is,  in  this  respect ;  the  language  in  which  he  ougnt  to  do  this  has  not, 
however,  yet  been  very  precisely  settled.  A  direction  that  a  concealment  must 
be  "  wilful  and  intentional,  with  a  view  to  the  advantage  they  (the  prind- 
pals)  were  thereby  to  receive,"  is  wrong.  BaUton  v.  Mathews,  10  CL  &  F.  934 
See  further  DaviesY,  L.  <L  Provincial  Marine  Insiir,  Co,,  8  Ch.  D.  469.  On 
the  other  hand,  the  creditor  is  not  boimd  to  communicate  every  dream' 
stance  calculated  to  influence  the  discretion  of  the  surety  in  entering  into 
the  required  obligation  ;  Oioen  v.  Homan,  4  H.  L.  C.  997;  for,  a  surety  is 
only  entitled  to  disclosure  of  any  arrangement  that  may  exist  between  the 
debtor  and  creditor,  that  may  make  his  position  different  from  what  be 
would  reasonably  expect ;  and  hence,  if  a  person  undertakes  to  be  respon* 
sible  for  a  cash  credit  given  to  one  of  the  banker's  customers,  the  banker  is 
not  bound  voluntarily  to  communicate  that  the  intention  is  to  apply  the 
credit  to  an  old  debt  due  from  the  customer  to  the  banker ;  Hamilton  v. 
V.  Watson,  12  CL  &  F.  109,  per  Ld.  Campbell  Acoord.  N.  British  Intur. 
Co.  V.  Lloyd,  10  £xch.  523  ;  24  L.  J.,  Ex.  14.  So,  where  the  guarantee  was 
a  continuing  one,  given  to  a  bank  to  secure  advances  *'  not  exceeding  in  the 
whole  1,000^.,"  it  was  held  no  defence,  to  an  action  to  recover  1,000^.,  on  the 
guarantee,  that  the  bank  had  made  advances  together  exceeding  l,000i 
Laurie  v.  Scholefield,  L.  R.,  4  C.  P.  622. 

Alteration  of  position  of  parties. — Giving  time,  cfcc.].  Any  alteration  by  a 
binding  agreement  in  the  relative  position  of  the  creditor  and  principal 
debtor,  whereby  the  latter  is  released,  or  the  remedy  against  Him  is  suspended, 
or  the  risk  of  the  surety  varied,  without  the  surety's  assent,  will  be  a  dis- 
charge of  the  guarantee.  Polak  v.  Everett,  1  Q.  B.  D.  669,  C.  A. ;  Leivis  v. 
Jones,  4  B.  &  C.  506,  and  515,  n.  ;  Cragoe  v.  Jones^  L.  R.^  8  Ex.  81;  and  see 
cases  cited  ante,  pp.  369,  370.  So,  any  material  alteration  in  the  terms  of 
an  agreement  between  the  creditor  and  principal  debtor  will  discharge  the 
surety,  provided  the  agreement  forms  the  basis  of  the  contract  of  suretyship ; 
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N,  W,  Ry.  Co.  V.  JFhinray,  10  Ex.  77;  23  L.  J.,  Ex.  261;  but,  not  otherwise ; 
Sanderson  v.  Aston,  L.  R,  8  Ex.  73.  See  further  Holme  v.  Brunskill,  3  Q. 
B.  D.  496,  C.  A.  ; 

The  contract  for  suretyship  is  sometimes  severable,  so  that  it  is  only  dis- 
charged as  to  part,  by  an  alteration  in  the  position  of  the  creditor  and  the 
principal  debtor.  Harrison  v.  Seymour,  L.  R.,  1  C.  P.  518  ;  SkilUtt  v.  Fletcher, 
U  R,  1  C.  P.  217  ;  L.  R.,  2  C.  P.  469,  Ex.  Ch. ;  Croydofh  Commercial  Oas 
Co.  V.  Dickinson,  2  C.  P.  D.  46,  C.  A. 

If  the  rights  against  the  surety  are  expressly  reserved,  the  latter  is  not 
discharged ;  Kearsley  v.  Cole,  16  M.  &  W.  128 ;  Price  v.  Barker,  4  E.  &  B. 
779 ;  24  L.  J.,  Q.  B.  130  ;  BaJtesm  v.  Gosling,  L.  R.,  7  G.  P.  9  ;  and,  if  the 
contract  of  suretvship  contains  a  special  clause  allowing  the  creditor  to 
compound  with  tne  principal  debtor,  the  surety  is  not  discharged  by  such 
compounding  ;  Cowper  v.  Smith,  4  M.  &  W.  519  ;  Union  Bank  of  Manches- 
ter y.  Beech,  3  H.  &  C.  672  ;  34  L.  J.,  Ex.  133.  The  reservation  of  rights 
against  the  surety  prevents  the  latter  from  being  discharsed,  because  the 
principal  debtor  cannot  then  complain  that  tiie  surety,  when  he  has  been 
obliged  to  pay  the  debt,  immediatdy  claims  to  be  indemnified  by  the  prin- 
cipal debtor,  and  that  this  claim  makes  the  release  illusory.  Kearsley  v. 
Cole,  supra;  NeviWs  case,  L.  R,  6  Ch.  43,  47  ;  Muir  v.  Crawford,  L.  R,  2 
H.  L.,  Sc.  456,  458. 

Where  the  liabilities  of  the  principal  debtor  have  been  changed  by 
statute  during  the  pendency  of  the  guarantee,  the  surety  is  discharged ; 
Pybus  V.  Oibh,  6  E.  $  B.  902  ;  26  L.  f.,  Q.  B.  41  ;  unless  the  terms  ot  the 
guarantee  show  that  it  is  intended  the  suretyship  should  continue  ;  Oswald 
V.  Berwick,  Mayor  of,  5  H.  L.  C.  856 ;  25  L.  J.,  Q.  B.  383.  See  Skillett  v. 
Fletcher,  supra. 

As  a  surety,  on  payment  of  the  debt,  is  entitled  to  all  the  securities  of 
the  creditor,  whether  he  is  aware  of  their  existence  or  not,  even  though 
they  were  civen  after  the  contract  of  suretyship,  if  the  creditor  who  has 
had,  or  ougnt  to  have  had,  them  in  his  full  possession  or  power,  loses  them 
or  permits  them  to  ^et  into  the  possession  ot  the  debtor,  or  does  not  make 
them  efifectual  by  giving  proper  notice,  the  surety  to  the  extent  of  such 
security  will  be  discnarged;  a  surety,  moreover,  will  be  released  if  the  credi- 
tor, by  reason  of  what  he  has  done,  cannot,  on  payment  by  the  surety,  give 
him  the  securities  in  exactly  the  same  condition  as  that  in  which  they  for- 
merly stood  in  his  hands.  See  notes  to  JRees  v.  Barrington,  2  White  & 
Tudor,  L.  C. ;  Wulffy.  Jay,  L.  R.,  7  Q.  B.  756.  Thus,  where  the  plaintiff 
held  a  bill  of  sale  of  the  debtor's  furniture,  as  security  for  a  debt  to  him,  for 
which  the  defendant  was  surety,  but  neglected  to  register  it,  and  although 
he  had  notice  of  the  debtor's  insolvency,  did  not  seize  the  furniture  under 
it ;  and  the  goods  in  consequence  passed  to  the  debtor's  trustee  in  bank- 
ruptcy ;  it  was  held  that  the  defendant  was  discharged  to  the  extent  of  the 
value  of  the  goods.  S.  C,  Id,  See  also  Waits  v.  ShutHeworth,  6  H.  &  N. 
235  ;  29  L.  J.,  Ex.  229 ;  and  Mutual  Loan  Assoc,  v.  Sudlow,  5  C.  B.,  N.  S. 
449  ;  28  L.  J.,  0.  P.  108  ;  Lawrence  v.  Walmesley,  12  C.  B.,  N.  S.  799 ;  31 
L.  J.,  C.  P.  143.  These  rules  as  to  the  richt  of  the  surety  apply  as  be- 
tween the  acceptor  and  indorser  of  a  bill  where  securities  had  been  depo- 
sited to  secure  its  payment,  and  it  has  been  paid  at  maturity  by  the  indorser. 
Duncan  v.  N,  di  S.  Wales  Bank,  6  Ap.  Ca.,  1  D.  P.  In  Polak'y.  Everett, 
1  Q.  B.  D.  669,  C.  A.,  the  distinction  is  explained  between  intentional  acts 
which  discharge  the  claim  against  the  surety  altogether,  and  negligent  acts 
which  discharge  it  only  to  the  extent  to  which  the  surety  has  been  thereby 
prejudiced. 

In  the  case  of  two  sureties,  A.  and  B.,  contracting  severally,  the  creditor 
does  not,  by  releasing  A.,  thereby  break  his  contract,  and  so  release  B.,  unless 
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B.  caa  show  that  he  had  a  right  to  contribution,  which  has  been  taken  away 
or  injuriously  affected.  Ward  v.  Natumdl  Bank  of  New  Zeaiand,  8  Ap.  Ca. 
755,  P.  C. 

A  creditor,  who  holds  security  for  his  debt,  does  not  discharge  a  surety  for 
the  debt,  by  surrendering  his  security  to  the  trustee  in  the  bankraptcy  of 
the  principal  debtor,  in  order  to  entitle  himself  to  prove  for  the  whole  debL 
BainbowY.  Juggins,  5  Q.  B.  D.  138,  422,  C.  A 

As  to  revocation  of  guarantee,  vide  ante,  pp.  432,  433. 


ACTION  ON  WABRANTF. 


A  warranty  is  either  express  or  implied.  "  Warranties  implied  by  law 
are  for  the  most  part  founded  on  the  presumed  intention  of  the  parties,  and 
ought,  certainly,  to  be  founded  on  reason,  and  with  a  just  r^ard  to  the  inte- 
rests of  the  par^  who  is  supposed  to  give  the  warranty,  as  well  as  of  the 
rrty  to  whom  it  is  supposed  to  be  given."  Readhead  y.  Midland  Ry.  Co., 
R.,  4  Q.  K  392,  Ex.  Ch.,  per  cwr. ;  accord.  Francis  v.  Cockrell,  L.  R.,  5  Q. 
B.  184,  193,  per  cur. 
Where  plans  and  a  specification  of  a  certain  work,  to  be  done  for  A,  are 

Srepared  as  the  basis  of  tenders,  A  does  not  warrant  that  the  work  can  be 
one  under  such  plans  and  specification.  Thorn  v.  Mayor  of  London^ 
1  Ap.  Ca.  126,  D.  P.  So,  where  the  architect  takes  out  the  quantities,  A 
does  not  warrant  their  correctness.  Scrivener  v.  Pask,  L.  B.,  1  0.  P.  715, 
Ex.Ch. 

The  most  frequent  cases  in  which  an  action  is  brought  on  a  warranty,  is 
on  the  occasion  of  the  sale  of  goods,  and  of  a  representation  of  authority  to 
enter  into  a  contract  on  behalf  of  another  person. 


Action  on  Warranty  on  Sale  of  ChaiteU. 

Warranty  of  title,']  If  a  man  sells  goods,  affirming  them  to  be  his  own, 
that  amounts  to  a  wairanty  of  title.  Cross  v.  Oamett,  3  Mod.  261 ;  1  Show. 
68  ;  Medina  v.  Stoughton,  1  Salk.  210 ;  1  Ld.  Raym.  593.  But,  it  would 
seem  that  there  is  in  general  no  implied  warranty  of  tide,  any  more  than  of 
quality,  on  the  bare  sale  of  a  personal  chattel.  Per  cur.,  Morley  v.  Attenho- 
rough,  3  Exch.  500  ;  BagueUy  v.  Hawley,  infra.  Where  a  pawnbroker  sold 
an  unredeemed  pledge  at  an  auction  of  such  pledges,  which  was  bought  by 
the  plaintiff,  ana  was  afterwards  claimed  by  the  right  owner,  it  was  held 
that  there  was  no  warranty  of  title.  Morley  v.  Attenborough,  supra.  So, 
there  is  no  warrantv  of  title  on  a  sale  under  an  execution,  nor,  on  a  sale  by 
the  purchaser  on  that  occasion  to  another  purchaser,  privy  to  the  first  sale. 
Chapman  v.  Speller,  14  Q.  B.  621.  So,  in  Baguelty  v.  Hawley,  L.  R,  2  C.  P. 
625,  the  defendant  had  bought  at  a  public  auction  a  boiler  set  in  brickwork, 
which  had  been  seized  as  a  distress  for  poor  rate ;  the  plaintiffs  bought  it  of 
the  defendant,  with  notice  of  the  circumstances  under  which  it  had  been  ori- 
ginally sold,  and  were  to  remove  the  boiler  at  their  own  expense,  but  were 
prevented  so  doing  by  the  mortgagees  of  the  premises  :  it  was  held  that  the 
seller  had  not  warranted  his  title  to  the  boiler,  or  that  the  plaintiffs  would 
be  permitted  to  remove  it ;  Willes,  J.,  dissented,  observing  that  the  plaintifiiB 
had  purchased  a  boiler  and  not  a  lawsuit.  In  order  to  make  the  seller  of 
personal  property  liable  for  a  bad  title,  there  must  be  shown  fraud,  or  ex- 
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press  wairanty,  or  an  equivalent  to  it  by  declaration,  or  conduct,  or  usage 
of  trade.  When  articles  are  bought  in  a  shop,  professedly  kept  for  the  sue 
of  goods,  there  can  be  no  doubt  that  the  shopkeeper  must  be  considered  as 
warranting  that  a  purchaser  will  have  a  good  title  to  keep  the  goods  pur- 
chased. In  such  case  the  vendor  sells  as  nis  own,  and  that  is  what  is  equi- 
valent to  a  warranty  of  title.  So,  in  the  case  of  an  executory  contract  of 
sale,  there  is  a  warranto  of  title.  Morley  v.  Attenborough,  per  cur.,  ante,  p.  436. 
Although,  therefore,  tne  maxim  of  caveat  emptor  applies,  yet  the  exceptions 
*weUnigh  eat  up  the  rule  ....  so  that  there  may  be  difficulty  in  finding 
cases  to  which  the  rule  would  practically  apply."  i^i'ms  v.  Marryatt,  17  Q.  B. 
291,  per  Ld.  Campbell,  C.  J.  Accord.  EitihoUz  v.  Bannister,  17  C.  B.,  N.  S. 
708  ;  34  L.  J.,  C.  P.  106,  per  cur.  Where  the  plaintiff  had  purchased  some 
pieces  of  print  in  the  warehouse  of  the  defendant,  and  received  an  invoice  in 
which  the  defendant  was  described  as  dealer  in  prints ;  the  goods  had  been 
stolen,  and  the  true  owner  claimed, them  ;  and  it  was  held  that  the  defend- 
ant had  warranted  his  title  to  the  goods.    S.  C. 

■ 

Warranty  of  quality.']  The  following  arrangement  of  the  different  classes 
of  sales,  for  the  purpose  of  showing  in  which  cases  there  is  an  implied  war- 
ranty of  quality,  is  taken  from  the  judgment  in  Jones  y.  Jvst,  L.  R.,  3  Q.  B., 
197,  at  p.  202  et  seq. ;  a  few  cases  subsequent  to,  or  not  referred  to  in,  that 
judgment  being  added  : — 

1st.  Where  the  goods  are  in  esse,  and  may  be  inspected  by  the  buyer,  and 
there  is  no  fraud  on  the  part  of  the  seller,  the  maxim  caveat  emptor  applies, 
even  though  the  defect  is  latent  and  not  discoverable  on  examination,  at 
least  where  the  seller  is  neither  the  grower  nor  manufacturer.  Parkinson  v. 
Lee,  2  East,  314.  So,  in  the  case  of  the  sale  in  a  market  of  meat,  which  the 
buyer  has  inspected,  there  is  no  warranty  that  the  meat  is  fit  for  human 
food.  Emmerton  v.  Matthews,  7  H.  &  N.  586  ;  31  L.  J.,  Ex.  139.  A  sale 
by  sample  falls  under  this  rule,  if  the  sample  truly  represent  the  bulk.  Smith 
V.  Hughes,  L.  R.,  6  Q.  B.  597. 

2ndly.  Where  there  is  a  sale  of  a  definite  existing  chattel,  specifically  de- 
scribed, the  actual  condition  of  which  may  be  ascertained  by  either  party, 
there  is  no  implied  warranty.  Barr  v.  Gibson,  3  M.  &  W.  390.  So,  on  the 
sale  of  a  patent  there  is  no  warranty  that  it  is  valid.  Hall  v.  Conder,  2 
C.  B.,  N.  S.  22,  53  ;  26  L.  J.,  C.  P.  138,  288,  Ex.  Ch. ;  Smith  v.  Bucking- 
ham, 18  W.  R.  314,  H.  T.  1870,  Q.  B. 

Sixily.  Where  a  known,  described  and  defined  article  is  ordered  of  a  ma- 
nufacturer, although  it  is  stated  to  be  required  by  the  purchaser  for  a  parti- 
cular purpose,  still,  if  the  known,  described,  and  defined  thing  be  actually 
supplied,  there  is  no  warranty  that  it  shall  answer  the  particular  purpose 
intended  by  the  buyer.  Chanter  v.  Hopkins,  4  M.  &  W.  399 ;  OUivant  v. 
Bayley,  5  Q.  B.  288.  See  Chalmers  v.  Harding,  17  L.  T.,  N.  S.  571,  H.  T. 
1868.  Ex. 

4thly.  Where  a  manufacturer  or  dealer  contracts  to  supply  an  article  which 
he  manufactures  or  produces,  or  in  which  he  deals,  to  be  applied  to  a  parti- 
cular purpose,  so  that  the  buyer  necessarily  trusts  to  the  jud^ent  or  skill 
of  the  manufacturer  or  dealer,  there  is  in  that  case,  an  implied  warrantv 
that  it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied. 
Broum  v.  Edgington,  2  M.  &  Qr.  279 ;  /ones  v.  Bright,  5  Bing.  533  ;  MaUan 
V.  Raddiffe,  17  C.  B.,  N.  S.  588 ;  and,  there  is  no  exception  as  to  latent 
undiscoverable  defects  ;  Randall  v.  Newson,  2  Q.  B.  B.  102.  C.  A. 

5thly.  Where  a  manufacturer  imdertakes  to  supply  gooas  manufactured 
by  himself,  or  in  which  he  deals,  but  which  the  vendee  has  not  had  the 
opportunity  of  inspecting,  it  is  an  implied  term  in  the  contract  that  he  shall 
supply  a  merchmitable  article ;  Laing  y.  Fidgeon,  4  Camp.  169 ;  6  Taunt. 
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108;  Shepherdr.  Py&iu, 3 M.  & Gr. 868 ;  even  thongli  the  Gale  be bj sunple ; 
Mody  V.  Grecian,  L.  K,  4  Ex.  49,  Ex.  Ch. ;  see  Mtufarlane  v.  Taylor^  L.  K 
1  H.  L.  Sc.  245.  A  manuliactiirer  of  goods,  who  is  not  a  dealer,  wansntB 
that  such  ^oods  aie  made  by  him.    Johnton  y.  BayUon,  7  Q.  B.  D.  438,  C.  A. 

6thly.  Where  the  contract  is  to  supply  goods  of  a  specified  descripdon^ 
which  the  buyer  has  had  no  opportunity  of  inspecting,  the  goods  must  not 
only,  in  fact,  answer  the  specific  description,  but,  must  also  be  merchantable 
or  g^eable  under  that  description.  Bigge  v.  Parkinton,  7  H.  &  N.  955  ;  31 
L.  J.,  Ex.  301 ;  Gardiner  Y.  Gray,  4  Camp.  144 ;  Jones  v.  Jwty  L.  K,  3 
Q.  R  197  ;  see  also  Mody  v.  Gregson,  supra.  And,  even  although  the  buyer 
has  inspected  the  bulk,  the  goods  must  answer  the  specified  descriptioiL 
Josling  v.  Kingsfard,  13  C.  R,  N.  S.  447  ;  32  L.  J.,  C.  P.  94. 

By  the  Merchandise  Marks  Act,  1862  (25  &  26  Vict,  c  88^  6&  19,  20,  on 
the  sale  or  contract  to  sell  (whether  in  writing  or  not)  any  article  with  any 
trade  mark  on  it,  or  on  what  it  is  contained  in,  or  with  any  description  or  indi- 
cation of  the  number,  quality,  measure,  or  weight,  or  of  the  place  where  it 
was  manufactured  or  produced,  there  shall  be  deemed  to  have  been  a  war- 
lanty  of  the  genuineness  of  the  trade  mark,  or  of  the  truth  of  the  descrip- 
tion, &c.,  unless  the  contrary  shall  have  been  expressed  in  writing,  signed 
by  or  on  behalf  of  the  vendor,  and  delivered  to  and  accepted  bv  the  vendee, 
And  by  sect.  22,  cited  sub  tit.  Action  for  infringement  of  Trade  Marks,  pott, 
a  right  of  action  is  specially  given  to  every  person  aggrieved  by  the  forging 
or  improper  use  of  trade  marks.  • 

Bemedy  tchere  there  is  a  warranty.']  Where  a  horse  or  other  article  has 
been  sold  warranted,  but  is  in  fact  not  according  to  the  warranty,  the  pur- 
chaser may  of  course  maintain  an  action  upon  the  warranty ;  but,  in  some 
cases  he  may  rescind  the  contract,  and  recover  the  money  paid  under  a 
claim  for  money  had  and  received  :  as,  where  by  the  contract  the  purchaser 
has  the  power  of  returning  the  article,  if  not  approved  ;  Towers  v.  Barrett, 
1  T.  R  133 ;  or,  where  the  contract  is  rescinded  with  assent  of  the 
defendant ;  per  Btdler,  J.,  lb,;  and,  the  article  is  returned  within  a  reason- 
able time  ;  ComptorCs  case,  cited  by  Buller,  J.,  in  1  T.  R  136  ;  A  dctm  v. 
Richards,  2  H.  Bl.  573 ;  Street  v.  BUiy,  2  R  &  Ad.  456 ;  and,  in  the 
same  state  as  sold,  and  without  using  the  thing  sold  after  the  discoverv  of 
the  breach  :  Uamor  v.  Groves,  15  C.  R  667  ;  24  L.  J.,  C.  P.  53 ;  Curti  v. 
Hannay,  3  Esp.  82. 

But,  on  the  purchase  of  a  specific  chattel,  it  is  only  where  there  is  a  con- 
dition in  the  contract  authorising  the  return,  or  the  vendor  has  received 
back  the  horse  or  other  article,  and  has  thereby  rescinded  the  contract,  or 
has  been  guilty  of  a  fraud  which  avoids  the  contract  altogether,  that  the 
purchaser  may  thus  recover  back  the  price  ;  Street  v.  Blay,  2  B.  &  Ad.  462, 
and  the  cases  there  dted ;  Gompertz  v.  Denton,  1  Cr.  &  M.  207.  Where 
there  is  a  breach  of  warranty  and  no  condition  for  rescinding  the  sale,  Uie 
vendee  must  keep  the  article  and  rely  upon  a  cross  action,  or  counter-claim, 
or  prove  the  breach  in  reduction  of  damages  when  sued  for  the  price.  Street 
V.  ilay,  supra  ;  Poulton  v.  Lattimore,  9  B.  &  C.  259 ;  Dawson  v.  CoUis,  10 
C.  B.  523  ;  20  L.  J.,  C.  P.  116. 

If  the  purchaser  sue  upon  the  warranty,  he  need  not  return  the  article 
sold.    Fielder  v.  Starkin,  1  H.  BL  17  ;  Patethall  v.  Tranter,  3  Ad.  &  E.  103. 

Proof  of  the  sale  and  warranty,]  Where  there  is  no  written  contract,  and 
the  warranty  is,  (as  it  often  is,)  mentioned  in  the  receipt  for  the  purchase- 
money,  the  sale  and  warranty  may  be  proved  by  the  production  of  the 
receipt  without  an  agreement  stamp.  Skrine  v.  Mmore,  2  Camp.  407. .  A 
sale  for  the  price  of  10/.  and  upwards  is  ^dthin  the  Stat,  of  Frauds,  s.  17 ; 
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but,  as  the  breach  of  warranty  is  not  usaally  discovered  till  after  delivery 
and  acceptance  of  the  goods  sold,  the  statute  is  then  complied  witii,  and  the 
contract  may  be  proved,  by  oral  evidence. 

The  plaintiff  must  in  general  prove  an  express  warnin|y ;  a  hi^  price  is 
not  tantamount  to  an  implied  warrantv.  Stuart  v.  Witkins,  1  Doug.'  20 ; 
Parhifuon  v.  Lee,  2  East,  322.  The  word  *^  warranty  "  is  not  essential ;  but, 
there  may  be  a  mere  misrepresentation  or  opinion  of  the  seller  without  any 
intention  on  either  side  to  give  or  require  a  warranty,  and  this  will  be  a 
question  for  the  jury.  Gtoerally,  however,  a  representation  made  at  the 
sale  is  part  of  the  contract,  and  equivalent  to  a  warranty.     Wood  v.  Smith, 

5  M.  &  By.  124 ;  Salm/m  v.  Irard,  infra.  But,  not  if  the  contract  be 
reduced  into  writing.  Pickering  v.  Doweon,  4  Taunt.  779.  But,  where  the 
evidence  of  the  contract  of  sale  consists  of  a  series  of  letters  which  are 
ambiguous  in  their  terms  on  the  question  of  warranty^  oral  evidence  of  all 
the  surrounding  facts  and  circumstances  of  the  sale  is  admissible,  for  the 
purpose  of  showing  that  a  warranty  was  not  contemplated  between  the 
parties.  Stucley  v.  Baily,  1  H.  &  C.  405 ;  31  L.  J.,  Ex.  483.  A  mere 
invoice  describing  articles  sold  does  not  amount  to  a  warranty  of  quality. 
Book  v.  Ho]oleyy  3  Ex.  D.  209.  On  the  sale  of  pictures,  with  a  oill  of 
parcels  having  the  artist's  name  attached,  it  is  for  tne  jury  to  find  whether 
the  seller  has  guaranteed  that  thev  are  reallv  tiie  works  of  the  artist,  or 
merely  intimat^  his  opinion  as  to  the  authorsnip.  Power  v.  Barkamy  4  Ad. 

6  E.  473.  A.,  a  corn-dealer,  sold  to  B.,  another  corn-dealer,  some  barley 
as  "  seed  barley,"  just  before  bought  by  sample  from  a  thira  person.  B. 
knew  that  A.  had  so  bought  it  by  sample  as  "  seed  barley,''  and  that  he  had 
not  seen  it  in  bulk  :  held,  that  this  was  not  evidence  of  a  warranty,  but  was 
a  mere  expression  of  A.'s  belief.  Carter  v.  Orick,  4  H.  &  N.  412  ;  28  L.  J., 
Ex.  238. 

Where  the  plaintiff  wrote  to  the  defendant,  ^  You  will  remember  that 
you  warranted  a  horse  as  a  five-year  old,"  &c.,  to  which  the  defendant 
answered,  "  The  horse  is  as  1  represented  it,"  it  was  ruled  that  this  was 
evidence  of  a  warranty  at  the  time  of  sale.  Salmon  v.  Ward,  2  C.  &  P.  211. 
Where  the  seller  said,  *^  The  horse  is  sound  to  the  best  of  my  knowledge, 
but  /  will  not  warrant  it,'*  and  the  seller  knew  it  to  be  unsound,  he  was  held 
answerable  on  this  qualified  warranty,  viz.,  that  "  it  was  sound  to  the  best  of 
his  knowledge."  Jrood  v.  Smitk,  eupra.  But  qwere  ;  for  this  seems  to  be 
rather  a  case  of  fraud  than  of  qualified  warranty.  Where  the  warranty 
was  "  To  be  sold,  a  black  gelding,  five  years  old ;  has  been  constantly 
driven  in  the  plough.  Warranted,  this  was  held  to  be  onl^  a  warranty  of 
eowndnsee.  Richardeon]  v.  Brown,  1  Bing.  344.  So,  '*  Received  of  B.  10^., 
for  a  grey  four-year  old  colt,  warrantea  sound,"  is  not  a  warranty  of  age. 
Budd  V.  Fadfmaner,  8  Binc^.  48.  Where  there  is  a  manifest  defect,  a  general 
warranty  of  soundness  wm  not  be  deemed  to  extend  to  it.  Margetson  v. 
Wright,  7  Bing.  603.  A  splint  has  been  held  not  to  be  such  a  manifest 
defect ;  S.  C,  8  Bing.  454  ;  nor  convexity  of  the  cornea  of  the  eye ;  Hoi' 
liday  v.  Morgan,  1  £.  &  E.  1 ;  28  L.  J.,  Q.  B.  9.  When  a  horse  is  sold 
with  a  warrantv,  by  private  saJe  at  a  repository  for  the  sale  of  horses,  where 
the  tenus  of  the  sales  are  painted  upon  a  board  fixed  up  in  a  conspi- 
cuous situation,  a  purchaser  must  be  taken  to  be  cognizant  of  those  terms^ 
though  nothing  is  said  respecting  them,  at  the  time  of  sale  ;  and  if  one  of 
the  terms  is  that  the  warranty  of  soundness  should  remain  in  force  until  noon 
next  day,  unless  in  the  meantime  notice  of  unsoundness  should  be  given  bv 
the  purchaser,  it  must  be  complied  with,  though  the  imsoundness  is  of  such 
a  nature  as  may  not  be  discovered  within  that  time.  Bywaier  v.  BichardMUf 
1  Ad.  &  E.  508.  So,  wherp  the  condition  was  that  a  horse  not  answering 
the  warranty  must  l«  returned  before  a  given  time  afker  the  sale.    Evtuk- 
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cliffe  V.  Barunckj  5  Ex,  D.  177,  C.  A.  So,  where  a  hone  was  <*  warranted 
sound  for  one  month,"  it  was  held  that  the  comphiint  of  unsoimdness  must 
be  made  within  one  month  of  the  sale.  Chapman  v.  Gwyiher,  L.  C,  1  Q.  B. 
463.  The  buyer  has,  however,  that  time  within  which  to  return  the  horse, 
though  the  purchaser  had  notice  of  the  breach  of  warranty  before  he 
removed  the  liorse,  and  the  horse  through  an  accident  became  depreciated 
in  value.  Head  v.  TattersaU,  L.  R,  7  Ex.  7.  So,  although  the  horse, 
without  default  of  either  party,  die  before  the  time  has  eiapeed.  See 
Elphick  V.  Barnes,  5  C.  P.  D.  321.  There  are  manv  cases  on  variances 
upon  warranty  of  soundness,  but  the  power  of  amendment  makes  it  need- 
less to  notice  them. 

As  to  when  a  warranty   arises  by  implication  of  law,  vide  ante,  pp. 
436,  437. 

Warranty  by  agent]  A  servant  employed  to  sell  a  horse  has  been  held 
to  have  an  implied  authority  to  warrant ;  Alexander  v.  Gibson,  2  Camp.  555 
(the  case  of  a  sale  at  a  fair) ;  and,  even  where  the  servant  of  a  hoise-aealer 
has  express  directions  not  to  warrant,  but  does  warrant,  the  master  is  bound, 
unless  ne  has  notified  to  the  world  that  the  general  authority  is  limited ; 
per  Bayley,  J.,  in  Pickering  v.  Busk,  15  East,  45  ;  Helyear  v.  Hawhe,  5  Esp. 
72  ;  Howard  v.  Sheward,  L.  R,  2  C.  P.  148.  But,  the  doctrine  has,  according 
to  some  authorities,  been  confined  to  the  case  of  sales  by  servants  of  horse- 
dealers,  who  may  be  supposed  to  possess  a  general  authority ;  Scotland,  Bank 
of,  V.  WatsoUy  1  Dow,  45 ;  Fenn  v.  Harrison,  3  T.  R  760,  per  Ashhurst,  J. ; 
Anon.,  cited  15  East,  407;  and,  it  has  been  decided  that  the  servant 
of  an  owner,  not  a  horse-dealer,  entrusted  on  one  particular  occasion  to  sell 
and  deliver  a  horse,  is  not  b^  law  authorised  to  bind  his  master  by  a  war- 
ranty ;  and  the  buyer,  takmg  a  warranty  from  such  an  agent,  takes  it  at 
the  risk  of  being  able  to  prove  that  he  had  the  principal's  authority.  Brady 
V.  Todd,  9  C.  B.,  N.  S.  692  ;  30  L.  J.,  C.  P.  223.  Qumre,  Whether,  in  the 
case  of  a  foreman,  alleged  to  be  a  general  agent,  or  such  a  special  agent  as  a 
person  entrusted  with  the  sale  of  a  horse  at  a  fair  or  other  public  mart,  the 
authority  would  be  implied ;  S.  C,  per  curiam ;  semide,  per  Ashhurst,  J., 
in  Fenn  v.  Harrison,  supra,  that  in  tne  latter  case  it  would  not.  What  is 
said  at  the  time  of  the  sale  is  evidence,  and  may  amount  to  a  warranty  ; 
per  curiam,  Brady  v.  Todd,  supra.  If  the  seller  repudiates  the  warranty 
made  by  his  agent  there  is  no  sale  ;  per  curiam,  S.  C.  Where  the  horse  had 
been  already  sold,  and  the  vendor's  servant,  on  delivering  him  to  the  pur- 
chaser, made  certain  statements,  and  signed  a  receipt  for  the  price  containing 
a  warranty,  it  was  held  that  the  vendor  was  not  bound  by  such  statement^ 
nor,  by  the  receipt,  no  express  authority  to  warrant  being  shown.  Woodin 
V.  Burford,  2  Cr.  &  M.  391.  Where  the  plaintiff  wrote  to  the  defendant, 
referring  to  the  warranty  and  alleging  a  breach  of  it,  and  the  defendant  in 
reply  denied  that  there  had  been  any  breach,  it  was  held  that  the  jury  were 
justified  in  finding  a  warranty  on  tms  evidence.  MiUer  v.  Lawton,  15  C.  B., 
N.  S.  834. 

Breach  of  warranty."]  If  the  breach  be  denied,  the  plaintiff  must  give 
positive  proof  of  unsotmdness,  &c.,  at  the  time  of  the  sale  ;  a  suspicion  that 
a  horse  was  imsoimd  is  not  sufficient.  Eaves  v.  IHxon,  2  Taunt.  343.  The 
term  *^  sound,"  in  the  case  of  a  horse,  implies  the  absence  of  disease,  or 
the  seeds  of  a  disease,  which  impairs  the  natur^  usefulness  of  the  animal. 
Kiddell  v.  Bumard,  9  M.  &  W.  668.  An  infirmity,  as  a  temporary  lameness, 
which  renders  a  horse  less  fit  for  present  use,  though  not  of  a  permanent 
nature,  and  though  removed  after  action  broucht,  is  an  unsoundness.  Per 
Ld.  Ellenborough,  EUon  v.  Brogden,  4  Camp.  281 ;  1  Stark.  127.    A  cough, 
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though  not  pennanent,  is  therefore  an  unsoundness.  CwUes  v.  SU'phensJ^  M. 
&  Bod.  157  ;  SMllitoe  v.  Claridge,  2  Chitt7,425.  But  see  Garment  v.  Barrs, 
2  Esp.  673,  where  Eyre,  C  J.,  held  that  a  horse,  labouring  under  a  temporary 
injury  or  hurt,  is  not  an  unsound  horse.  Roaring  is  not,  it  is  said,  neces- 
sajnly  an  unsoundness,  unless  symptomatic  of  disease ;  Bassett  v.  Gollisj  2 
Camp.  523  ;  but,  if  it  is  of  such  a  nature  aa  to  incommode  the  horse  when 
pressed  to  his  speed,  it  is  an  unsoundness  ;  Onslow  v.  EaTneSy  2  Stark.  81. 
Mere  badness  ot  shape  (such  as  may  produce  cutting  or  curbs)  is  not  un- 
soundness ;  Dickinson  v.  FoUett,  1  M.  &  Rob.  299  ;  Brown,  v.  Sllkington,  8 
M.  &  W.  132 ;  but,  any  defect  in  the  structure  of  a  horse,  congenital  as  well 
as  arising  from  subsequent  disease  or  accident,  which  diminishes  his  natural 
usefulness  and  renders  him  less  than  reasonably  fit  for  present  use,  is  un- 
soundness ;  and  convexity  in  the  cornea  of  the  eye,  making  the  horse  short- 
sighted, and  so  inducing  a  habit  of  shying,  is  such  a  delect ;  HoUiday  v. 
Morgan,  1  E.  &  E.  1 ;  28  L.  J.,  Q.  B.  9.  A  nerved  horse  is  unsound.  Best 
V.  O^)orfie,  Ry.  &  M.  290.  Crib-biting  is  not  unsoundness,  but  vice.  Schole- 
field  v.  EM,  2  M.  &  Rob.  210.  Whether  thrushes,  splints,  or  quidding  be 
unsoundness,  is  a  disputed  question ;  Bassett  v.  Collisy  2  Camp.  524,  n. ;  but 
a  splint  which  produces  lameness  is  an  unsoimdness,  even  bei'ore  the  lame- 
ness is  produced ;  Margetson  v.  fFright,  8  Bing.  454.  So,  a  bone  spavin* 
Watsffii  V.  Denton,  7  C.  &  P.  85.  A  chest-foundered  horse  is  xmsound.  A  tterbury 
V.  Fairmanner,  8  B.  Moore,  32.  Proof  that  a  horse  is  a  good  drawer  will 
not  satisfy  a  warranty  that  he  is  "a  good  drawer,  and  pulls  quietly  in 
harness."    Coltherd  v.  Puncheon,  2  D.  &  Ky,  10. 

It  need  not  be  averred,  nor  if  averred,  proved,  that  the  defendant  knew 
of  the  unsoundness.     Williamson  v.  Allison,  2  East,  446. 

Damages."]  If  a  horse  has  been  returned,  the  plaintiff  will  be  entitled  to 
recover  the  whole  price  ;  if  kept,  the  difference  oetween  the  real  value  and 
the  price  ;  or  the  plaintiff  may  sell  the  horse  for  what  he  can  get,  and  re- 
cover the  residue  of  the  price  paid,  in  damages.  Caswell  v.  Coare,  1  Taunt. 
566.  If  the  horse  is  not  tendered  to  the  vendor,  the  vendee  can  recover  no 
damages  for  the  expense  of  his  keep.  S.  C.  But,  if  the  vendee  had  tendered 
the  horse,  he  may  recover  for  the  keep,  for  such  time  as  would  be  required 
to  sell  him  to  the  best  advantage.  M^Kenzie  v.  Hancock,  Ry.  &  M.  436.  So, 
where  after  notice,  to  the  vendor  that  the  horse  might  be  taken  away,  it  was 
resold,  the  vendor  is  liable  for  the  keep  for  a  reasonable  time,  wmch  is  a 
question  for  a  jury.  Chestennan  v.  Lamb,  2  Ad.  &  E.  129.  Where  the  vendor 
rescinded  the  contract,  it  was  held  that  he  was  liable  for  the  keep  of  the 
horse  from  the  time  of  the  contract  King  y.  Price,  2  Chitt;^,  416.  Where 
defendant  warranted  a  horse  to  plaintiff,  who  resold  him  with  a  warranty 
to  C,  and  the  horse  proving  imsound,  C.  sued  the  plaintiff,  and  he  gave  notice 
to  the  defendant  of  the  action,  and  offered  him  the  option  of  defending  it, 
but  receiving  no  answer,  he  defended  the  action  and  failed ;  it  was  held  that 
defendant  was  liable,  in  an  action  on  the  warranty,  for  the  costs  of  the  action 
brought  by  C.  against  the  plaintiff.  Lewis  v.  Peaks,  7  Taunt  153 ;  and  see 
BolpK  V.  Crouch,  L.  R.,  3  Ex.  44.  In  Coz  v.  Walker,  6  Ad.  &  E.  623,  n.,  the 
plamtiff  had  bought  a  horse  of  the  defendant  for  100^. ,  and  had  been  offered 
140/.  for  him,  but  the  horse  proving  imsound,  plaintiff  had  been  obliged  to 
give  up  the  bargain  and  to  sell  it  for  49^  7s.  Ld.  Denman,  C.  J.,  directed 
the  jury  that  the  plaintiff  was  entitled  to  recover  the  difference  between  the 
price  at  which  he  nad  sold  and  the  actual  value  of  the  horse,  if  it  had  been 
sound  at  the  time  of  such  sale  ;  and  he  left  to  the  juiv  as  a  measure  of  such 
value,  the  price  offered  for  the  horse  while  in  the  plaintiff's  hands.  This 
ruling  was  questioned,  but  the  case  stood  over,  after  argument,  for  several 
terms,  and  was  then  compromised.     The  liability  of  plamtiff  for  the  breach 
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of  wairanly,  giyen  on  a  resale  by  himy  may  be  alleged  and  proved  as  special 
damage,  tbough  the  plaintiff  bad  not  actually  paid  the  sub-vendee  his  de- 
mand. Randall  v.  Baftr,  £.  B.  &  E.  84  ;  27  L.  J.,  Q.  B.  266.  See  also 
Joding  v.  Irvine,  6  H.  &  N.  512 ;  30  L.  J.,  Ex.  78.  Where  the  defendants 
broke  a  warrantv  in  not  sending  hemp  that  was  merchantable,  the  measure 
of  damages  was  neld  to  be  the  mfference  between  what  the  hemp  was  worth 
when  it  arrived,  and  what  tiie  same  hemp  would  have  realised,  if  it  had  been 
shipped  in  a  proper  state.  Jmes  v.  Just,  L.  R.,  3  Q.  B.  197.  Where  the 
defendant  sold  a  diseased  cow  to  a  fanner,  warranting  that  she  was  free  from 
disease,  he  was  held  liable  for  the  value  of  other  cows  of  the  plaintiff  which 
died  of  the  disease,  caught  from  her,  if  he  knew,  at  the  time  of  the  sale,  that 
the  plaintiff  was  a  farmer,  and  might  place  the  cow  with  others  ;  Smith  v. 
Green,  1  C.  P.  D.  92 ;  for  the  defendant  is  liable,  for  such  damages,  as  are  the 
natural  consequence  of  the  breach  of  warranty ;  S.  C,  Randall  v.  Newmmy 
2  Q.  B.  D.  102,  C.  A. 

In  an  action  for  breach  of  contract  on  the  sale  of  food  or  druffs,  the 
plaintiff  may,  under  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict  c 
63),  s.  28,  recover,  as  damages,  any  penalty  in  which  he  may  have  been  con- 
victed under  the  act  in  respect  of  these  goods,  and  the  costs  paid  and  incurs 
led  by  him,  if  he  prove  that  he  innocenuy  sold  the  goods  as  he  purchased 
them  from  the  defendant ;  but  the  d^endant  may  in  answer  prove  that  the 
conviction  was  wrong  and  the  costs  excessive. 

As  to  damages  recoverable  on  breach  of  warranty  of  authority,  vide  infra. 

Action  on  Warranty  of  Authority. 
Where  A.  contracts  on  behalf  of  B.  as  his  agent,  but  without 
authority  from  B.,  A.  is  in  general  not  liable  as  principalj'  Jenkins 
V.  Hutchinson,  13  Q.  B.  744  ;  Lewis  v.  Nicholson,  18  Q.  B.  503 ;  21  L.  J., 
Q.  B.  311;  unless,  he  was  such  in  fact;  Carr  v.  Jackson,  7  Exch.  382: 
21  L.  J.,  Ex.  137 ;  or,  imless  B.  has  no  existence.  Kelner  v.  Baxter, 
L.  R,,  2  C.  P.  174.  See  further  ante,  pp.  87,  88.  It  is,  however,  now 
settled  that  A.,  by  contracting  with  C.  on  bdialf  of  B.,  impliedly  war- 
rants that  he  has  authority  from  B.  to  enter  into  the  contract ;  and  if 
he  has  not  such  authority  he  is  liable  for  a  breach  of  the  warranty. 
Collen  V.  Wright,  infra;  Ex,  pte,  Panmure,  post,  p.  443 ;  and,  is  boxmd  as  far 
as  damages  will  do  it,  to  place  C.  in  the  same  position  as  if  he  had  the  author- 
ity. S.  C.  See  also  judgments  Dickson  v.  Eeuter's  Telegram  Co.,  3  C.  P.  D. 
1,  C.  A.  Other  cases  decided  on  a  similM  principle  will  be  found  cited  be- 
low, and  these  settle  the  measure  of  damages  Applicable  to  such  actions. 
Thus,  if  A.,  bond  fide,  but  falsely,  represent  to  the  plaintiff  that  he  is  author- 
ised by  B.  to  order  goods,  and  the  plaintiff  fail  in  the  action  against  B.  for 
want  of  such  authority,  he  may  recover  the  value  and  the  costs  of  the  former 
action  in  an  action  against  A.  Randell  v.  Trimen,  18  C.  B.  786  ;  25  L.  J.. 
C.  P.  307.  So,  where  the  defendant's  testator,  as  agent  for  G.,  had  let  land 
without  authority,  he  was  held  liable  for  breach  of  warranty  that  he  had 
authority  ;  and  in  the  damages  were  included  the  costs  of  an  unsuccessful 
chancery  suit  against  G.  Collen  v.  Wright,  8  E.  &  B.,  647  ;  27  L.  J.,  Q.  B. 
215,  Ex.  Ch.  In  a  similar  action  it  was  held  that  tiie  proper  measure  of 
damages  was  the  value  of  the  term  agreed  for,  and  the  costs  of  /m  abortive 
chancery  suit,  but  not  damages  and  costs  the  plaintiff  had  been  compelled  to 
pay  to  a  third  person,  for  the  breach  of  an  agreement  for  a  sub-lease  of  the 
premises.  Spedding  v.  Nevell,  L.  R.,  4  C.  P.  212.  See  also  Simons  v.  Patchett, 
7  E.  &  B.  568  ;  26  L.  J.,  Q.  B.  195  ;  Hughes  v.  Grame,  33  L.  J.,  Q.  B.  335. 
F.  agreed  to  sell  the  plaintiff  an  estate,  representing  that  he  had  authority 
from  his  co-owners  so  to  do;  and,  on  the  co-owners  repudiating  the  contract, 
the  plaintiff  sued  them  for  breach  thereof,  and  continued  his  action  after 


Action  on  Promise  of  Marriage.  443 

they  had  all  Bwom  in  answer  to  interrogiatories  that  F.  had  no  authority  from 
them  to  contract,  and  was  non-suited ;  it  was  held,  that  in  an  action  against 
F.,  for  hreach  of  warranty  of  authority,  the  plaintiff  could  recover  the  costs 
of  the  action  aeainst  the  others,  down  to  the  time  when  the  answers  to  the 
interrogatories  nad  heen  received  and  considered,  and  the  difference  between 
the  contract  price  and  the  market  price  of  the  estate,  of  which  latter,  the 
price  for  which  the  estate  was  subsequentlv  sold,  was  primA  facie  evidence. 
Godwin  v.  Francis,  L.  R,  5  C.  P.  295.  Where,  however,  the  plaintiff  must 
anyhow  have  failed  in  his  previous  action  by  reason  of  the  contract  on  which 
he  sued  being  oral  only,  the  costs  of  that  acnon  are  not  recoverable  from  the 
agent  Pow  v.  Davis,  30  L.  J.,  Q.  B.  257.  A.  being  instructed  by  B.  to 
apply  for  shares,  in  A.'s  name,  in  a  company  C,  by  mistake  applied  for  shares 
in  a  company  D.,  which  were  accordingly  allotted  to  B.,  ana  repudiated  by 
him ;  the  company  D.,  had  a  large  number  of  shares  unallotted  and  the 
shares  were  worthless  in  the  market ;  A.  was  held  liable,  to  the  company  D., 
for  the  full  amouut  of  the  shares.     Ex  pte,  Panmure,  24  Ch.  D.  367,  C.  A. 

Where  A.,  a  banker,  on  the  faith  of  a  statement  made  to  him  by  R  and 
C,  the  directors  of  a  company,  that  they  had  appointed  D.  manager  of 
tiie  company,  and  had  authorised  him  to  draw  on  the  company's  account 
with  A.,  made  advances  on  cheques  so  drawn  by  D. ;  B.  and  C.  had  no 
power  to  confer  this  authority  on  D.,  but  acted  bond  Me ;  it  was  held,  that 
B.  and  C.  were  liable  to  A.,  for  the  advances  so  made  by  him,  on  the  ground 
that  they  had  warranted  to  A.,  that  D.  had  authority  to  bind  the  company. 
Cherry  v.  Colonial  Bank  of  Australasia,  L.  K.,  3  P.  C.  24.  So,  where  the 
plaintiff  lent  money  to  a  building  society,  which  had  no  power  to  borrow 
money,  the  directors,  signing  the  deposit  note,  were  held  bable  to  an  action 
on  their  implied  warranty  of  authority,  for  the  amount  of  the  loan,  it  not 
appearing  that  the  company  was  insolvent.  Richardson  v.  JVUHamson,  L.  R., 

6  Q.  B.  276 ;  see  also  Chapleo  v.  Bruimcick  Buildina  Soc,,  6  Q.  B.  D.  696,  C.  A. 
So,  the  directors  of  a  railway  company  were  held  liable  for  issuing  a  de- 
benture exceeding  the  borrowing  powers  of  the  company.  Weeks  v.  Property 
L.  R.,  8  C.  P.  427.  So,  where  the  directors  of  a  company,  which  had  no 
power  to  issue  bills,  accepted  a  bill  for,  and  on  behalf  of  the  company,  they 
were  held  liable  to  a  bond  fide  holder  for  value.  W,  London  Commercial 
Bank  v.  Kitson,  12  Q.  B.  D.  157.  This  principle  does  not  apply  where  the 
misrepresentation  is  not  one  of  fact,  but  an  eironeous  representation  of  law. 
BeaUie  v.  Ebury,  Ld.,  L.  R,  7  Ch.  777;  affirm,  on  otner  groimds,  L.  R, 

7  H.  L.  102.    See  also  McGoUin  v  Gilpin,  5  Q.  B.  D.  390. 


ACTION  ON  PROMISE  OF  MARRIAGE. 

Either  a  man  or  woman  may  sue  for  breach  of  promise  of  marriage ; 
Harrison  v.  Ca^e,  5  Mod.  41 1 ;  although  an  attempt  was  made  in  that  case 
to  resist  an  action  by  the  former,  on  the  ground  that  marriage  is  not  an 
advancement  for  a  man.  As  an  infant  may  enforce  an  advantageous  con- 
tract, although  not  bound  hereby,  an  infant  may  sue  a  person  of  full  ace  for 
breach  of  promise  of  marriage.  Holt  v.  fVara,  2  Str.  937 ;  j)er  Ld.  Ellen- 
borough,  C.  J.,  in  Warwick  v.  Bruce,  2  M.  &  S.  209.  A  married  man  may 
be  BuA  on  a  promise  of  marriage  to  the  plaintiff,  although  he  was  married 
when  he  promised,  provided  the  plaintiff  was  ignorant  of  the  fact ;  and  the 
plaintiff's  remaining  unmarried  on  the  faith  of  such  promise  is  a  sufficient 
consideration,  and  the  inability  of  the  defendant  to  many  the  plaintiff  is  a 
sufficient  breach.    Milward  v.  Littlewood^  5  Exch,  775 ;  Wild  v.  Harris,  7 
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C.  B.  999-  This  action  falls  within  the  general  rule  actio  penonalia  moritur 
cum  persondf  and  cannot  be  maintained  by  an  executor  or  administrator ; 
Chamberlain  v.  JVilliamsoriy  2  M.  &  S.  408  ;  unless,  perhaps,  under  peculiar 
circumstances,  as  where  a  strictly  pecimiary  loss  nas  accrued  to  the  de- 
ceased, and  the  personal  estate  been  damaged  accordingly ;  which  special 
damage  must  be  stated  on  the  record,  for  it  will  not  be  intended  ;  per  cur.. 
Id.  416. 

Until  recently  the  parties  to  this  action  were  not  competent  as  witnesses ; 
see  anf^,  p.  153  ;  but  now  by  32  &  33  Vict.  c.  68,  s.  2,  "the  parties  to  any 
action  for  breach  of  promise  of  marriage  shall  be  competent  to  give  evidence 
in  such  action ;  provided  always,  that  no  plaintiff  in  any  action  for  breach 
of  promise  of  marriage  shall  recover  a  verdict  unless  his  or  her  testimonv 
shall  be  corroborated  by  some  other  material  evidence  in  support  of  suoi 
promise."  Evidence  that  the  plaintiff  said  to  the  defendant,  that  he  had 
promised  to  many  her,  and  that  the  defendant  did  not  deny  it,  is  sufficient 
to  satisfy  this  section.    See  Bessela  v.  Stem,  2  C.  P.  D.  265,  O.  A. 

Proof  of  the  contract.']  To  maintain  this  action,  the  plaintiff  must  prove, 
under  a  traverse,  the  contract  and  promise  of  the  defendant  as  stated.  The 
promises  must  be  mutual,  the  reciprocity  constituting  the  consideration. 
Uarrison  v.  Cage,  ante,  p.  443 ;  1  Rol.  Ab.  22,  pi.  20.  At  first,  it  was  held  that 
mutual  promises  to  marry  came  within  the  Stat,  of  Frauds,  s.  4  ;  Com.  Dig. 
Action  on  the  Case  upon  Assumpsit  (F.  3) ;  but  in  Bull.  N.  P.  280  c,  a  con- 
trarv  doctrine  is  laid  do'wii,  and  it  is  now  settled  that  the  promises  need 
not  DC  in  writing.  Cork  v.  Baker,  1  Str.  34 ;  Harrison  v.  Cage,  1  Ld.  Baym. 
387,  note  at  end  of  case.  And,  if  written  evidence  of  the  contract  be  pro- 
duced, no  stamp  is  required.  Orford  v.  Cole,  2  Stark.  351.  A  promise,  on 
the  part  of  a  woman,  may  be  presumed  from  such  circumstances  of  acqui- 
escence, or  tokens  of  approval,  as  usually  attend  the  acceptance  of  an  offer  of 
marriage ;  her  presence  when  the  offer  was  made,  and  the  consent  of  parents 
asked,  without  her  making  any  objection  ;  her  subsequent  reception  of  the 
suitoi^s  visits,  and  concurrence  in  the  arrangements  for  the  wedding  ;  her 
demeanour  as  one  consenting  and  approving,  &c.  Express  consent  in  woids 
is  not  necessary.  Daniel  v.  Bowles,  2  C.  &  P.  553 ;  Hviton  v.  ManseU,  3 
Salk.  16.  But,  to  prove  a  promise  by  a  man  more  would  be  necessary, 
neither  the  usages  of  society,  nor  considerations  of  delicacy  interfering  to 
restrain  an  explicit  declaration  on  his  part.  A  promise  to  marry  generally 
is,  in  law,  a  promise  to  marry  within  a  reasonable  time ;  and,  although  an 
admission  oi  a  special  promise  to  marry  at  a  particular  time  should  be  proved 
in  evidence,  it  may  be  left  to  a  juiy  to  infer  from  the  circumstances  a  more 

Seneral  promise.  Potter  v.  Deboos,  1  Stark.  82 ;  Phillips  v.  Crutchley,  1 
f  oore  &  P.  239.  But,  a  promise  to  marry  after  a  certain  event  will  not 
support  a  claim  on  a  general  promise  if  the  qualification  is  properly  pleaded 
in  the  defence.    Atchtnson  v.  BaJcer,  Peake,  Add.  Ca.  103. 

Breach,]  To  prove  the  breach  of  the  promise,  if  denied,  evidence  must 
be  given,  either  that  the  defendant  has  married  another  person,  so  that  pei^ 
formance  is  no  longer  possible ;  or,  that  a  tender  has  been  made  by  the 
plaintiff,  followed  by  a  refusal  on  the  part  of  the  defendant.  For  this  pur- 
pose it  is  sufficient  that  the  father  of  a  female  plaintiff  demanded  per- 
lormance  of  the  defendant  Gough  v.  Farr,  2  C.  &  P.  631.  Where  the 
defendant  has  promised  to  marry  the  plaintiff  on  the  death  of  his  father, 
the  marriage  of  the  defendant  to  another  woman,  during  the  father's  life- 
time, gives  the  plaintiff  an  immediate  right  of  action.  Frost  v.  Knight, 
L.  B.,  7  Ex.  Ill,  Ex.  Ch. 
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Damages,']  The  affluent  ciicumstances  of  the  defendant  are  evidence  on 
the  question  of  damages ;  and  not  merely  the  loss  of  an  establishment  in 
life,  but  the  injury  to  the  plaintiff's  feelings,  may  be  considered  by  the  jury; 
and,  in  Uiis  respect  the  measure  of  damages  is  different  from  that  which  is 
adopted  in  the  case  of  other  ^contracts.  Smith  v.  Woodfiney  1  C.  B.,  N.  S. 
660;  Berry  v.  Da  Costa,  K  R.,  1  C.  P.  331.  It  is  no  misdirection  to  tell  the 
jury  that,  in  estimating  the  damages,  they  may  take  into  consideration  the 
idtered  social  position  of  the  plaintiff,  in  relation  to  her  home  and  fi&mily, 
by  the  defendant's  having  seduced  and  deserted  her.  S.  C.  It  seems 
doubtful  whether  evidence  of  such  seduction  can  be  given  in  aggravation  of 
damages  unless  it  be  specially  pleaded.  See  MUlington  v.  Loring,  6  Q.  B.  D. 
190,  C.  A. 

Evidefice  of  character,']  Where  the  defendant,  by  his  defence,  sets  up  a 
general  charge  of  immodesty,  the  plaintiff  may,  in  the  first  instance,  give 
general  evidence  of  good  character  for  modesty  and  propriety  of  demeanour ; 
though,  this  could  not  be  done  in  the  case  of  a  specinc  charge  of  immoral 
acts.  Jwies  v.  James,  18  L.  T.,  N.  S.  243,  E.  T.  1868,  Ex. ;  and  BeeEvidejux 
of  character,  ante,  p.  83.  Where  a  plea  alleged  that  the  fu^reement  was 
made  on  the  faith  that  the  plaintiff  would  not  so  immodestly  conduct 
herself  with  regard  to  oOiermen  as  to  give  reasonable  grounds  for  belief  that 
she  allowed  other  men  to  have  carnal  knowledge  of  her  ;  and  then  justified 
on  the  ground  that  she  had  so  misconducted  herself,  the  names  of  the  men 
to  whom  it  was  alleged  she  had  so  conducted  herself  being  given  as  par- 
ticulars ;  it  was  held  that  the  plea  contained  a  general  charge  of  immodesty, 
and  that  evidence  of  character  was  admissible  as  part  of  her  case.  Jones  v. 
James,  supra. 

Costs,']  As  to  plaintiff's  right  to  costs,  vide  ante,  p.  276,  et  seq.  The  county 
court  has  no  jurisdiction  to  entertain  an  action  for  oreach  of  promise  of  mar- 
riage ;  9  &  10  Vict.  c.  95,  s.  58. 


Defence. 

If,  after  entering  into  a  contract  of  marriage,  either  party  discover  gross 
immorality  or  depraved  conduct  in  the  other,  it  may  be  pleaded  in  iMir  of 
the  action ;  thus,  orutal  and  violent  conduct  in  the  man,  accompanied  with 
threats  of  ill-uss^e  to  the  woman,  goes  to  the  ground  of  the  action ;  Leeds 
V.  Cook,  4  Esp.  258 ;  and  if  a  man  has  made  a  promise  of  marriage  to  one 
whom  he  supposes  to  be  a  modest  person,  and  ne  afterwards  discovers  her 
to  be  a  loose  and  immodest  woman,  and  he  on  such  account  refuses  to  fulfil 
his  promise,  he  is  justified  in  so  doing  ;  Irving  v.  Greentoood,  1  C.  &  P.  350. 
To  entitle  the  defendant  to  a  verdict  on  the  ground  of  the  bad  character  of 
the  plaintiff,  it  is  not  sufficient  to  show  that  charges  (as  of  pecuniary  dis- 
honesty or  perjury,  etc.)  were  made  against  the  plaintiff,  which  plaintiff 
promised,  but  railed,  to  explain :  the  defendant  must  show  that  the  charges 
are  well  founded.  Baddeley  v.  Mortlock,  Holt,  N.  P.  151.  To  show  tne 
general  bad  character  of  the  plaintiff,  where  such  evidence  is  relevant, 
evidence  of  general  reputation  is  admissible.  FouJkes  v.  Selltoay,  3  Esp.  236, 
Material  misrepreseutation,  of  the  real  circumstances  of  the  family  and 
previous  life  or  the  plaintiff,  may  be  a  good  defence  to  the  action ;  as,  where 
the  plaintiff's  father  and  brother  told  the  defendant  that  she  would  have 
property  from  her  father  (who  was  insolvent),  and  denied  that  she  had  ever 
been  (as  in  fact  she  had  been)  a  barmaid.  JVharton  v.  Lewis,  1  C.  &  P.  529. 
The  plaintiff  was  in  this  case,  living  with  the  relations  who  misrepresented 
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her,  and  was  probably  presumed  to  be  privy  to  their  statements.  Letters 
written  by  the  plaintifirs  father,  with  her  knowledge,  are  evidence  against 
her,  though  she  would  not  be  answerable  for  particular  eicpressionsinuiem; 
but,  a  false  representation,  made  orally  by  the  father  to  a  third  T>er8on  in 
^e  absence  of  the  plaintiff  and  without  her  privity,  and  by  sucii  person 
communicated  to  the  defendant,  is  not  admissible.  FaoU  v.  Hayne^  1  C. 
&  P.  546. 

A  pre-contract  on  the  part  of  the  plaintiff  to  marry  another  person,  which 
the  plaintiff  concealed  from  the  defendant  at  the  time  of  his  promise,  is  no 
defence  to  the  action,  without  fraud.  Beechey  v.  Browny  E.  B.  &  K  796  ; 
29  L.  J.,  Q.  B.  106.  Nor,  is  bodily  infirmity  supervening,  and  rendering  it 
dangerous  to  the  defendant's  life  to  marry.  Hail  v.  Wrijhif  E.  B.  &  E.  746^ 
765  ;  27  L.  J.,  Q.  B.  345  ;  29  L.  J.,  Q.  B.  43,  Ex.  Ch.  So,  insanity  in  the 
plaintiff,  existing  unlmown  to  the  defendant  previously  to  his  promise, 
IS  no  defence.  BaJcer  v.  Cartwright,  10  C.  R,  N.  S.  124 ;  30  L.  J.,  C.  P. 
364. 

An  exoneration,  by  the  plaintiff  of  the  defendant,  from  his  promise,  may 
be  implied  from  the  conduct  and  demeanour  of  the  parties  ;  the  total  ces- 
sation of  intercourse  and  correspondence  for  two  or  tluree  vears,  is  evidence 
for  the  jury,  on  a  defence  of  exoneration ;  although  on  the  last  occasion  they 
were  seen  together,  the  plaintiff  refused  to  give  up  the  defendant's  letters, 
saying  it  would  be  like  giving  him  up  altogether.  Daicia  v.  Bomford,  6  H. 
&  N.  245  ;  30  L.  J.,  Ex.  139. 

Infancy  is  a  defence  to  the  action,  and  the  contract  of  marriage  is  within 
the  Infants  Belief  Act,  1874  (37  &  38  Vict.  c.  62),  cited  mh  tU.,  Defences 
to  Actions  on  Simple  Contract, — Infancy,po9t^  and  cannot,  therefore,  be  ratified 
after  full  age.  Coxhead  v.  MuUis,  3  Cf.  P.  D.  439 ;  and  evidence  of  mere 
ratification  does  not  amount  to  a  fresh  promise.  S.  C.  Where,  however, 
the  parties  continue  to  associate  together  after  the  defendant  has  attainea 
full  age,  as  they  did  before,  it  can  rarely  happen  that  there  is  not  wms 
evidence  for  the  jury  of  a  fresh  promise.  See  Ncrtiicote  v.  Dottghty,  4  C.  P, 
D.  385.  Tlius,  fixmg  the  wedding  day  was  held  to  be  sudi  evidence. 
jyUcham  v.  IForrall,  5  C.  P.  D.  410,  diss.  Ld.  Coleridge,  C.  J. 


ACTION  ON  AN  AWARD. 


In  an  action  on  an  award,  the  plaintiff  must  prove  the  submission 
and  award,  and  the-  performance  bv  himself  of  any  conditions  precedent 
put  in  issue  by  the  pleadings.  Where  the  submission  is  by  a  judge's 
order,  which  has  been  made  an  order  of  court,  it  is  sufficiently  proved 
by  production  of  the  office  copy  of  the  latter  order.  StiU  v.  HaXford^ 
4  Camp.  17;  Sdby  v.  Harris,  1  Ld.  Haym.  745;  vide  ante,  p.  106.  But, 
not  when  the  submission  is  by  deed  or  written  agreement ;  for  the  rule 
or  order  of  court  gives  it  no  l)inding  effect,  and  is,  or  may  be,  obtained 
ex  parte.  Bemey  v.  Read,  7  Q.  B.  79.  In  that  case  the  rule  or  order  was 
evidently  not  obtained  by  the  party  against  whom  it  was  offered.  It  is 
necessary  to  prove  the  submission  of  all  parties  to  arbitration,  for  without 
such  proof  it  does  not  appear  that  the  arbitrator  had  compet^t  authority 
to  decide  the  question  between  the  parties.  Ferrer  v.  Oven,  7  B.  &  C.  427; 
Brazier  v.  Jones,  8  B.  &  C.  124.  If  the  time  for  making  the  award  has  been 
enlarged,  and  the  award  made  within  the  enlarged  time,  the  plaintiff  must 
show  (if  it  be  put  in  issue)  that  the  enlargement  was  duly  made  according 
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to  the  terms  of  the  submission,  or  by  the  consent  of  the  parties,  or  rtnder  the 
powers  granted  by  the  stat.  3  &  4  WilL  4,  c.  42,  s.  39,  or  the  C.  L.  P.  Act, 
1854,  s.  15.  As  to  the  construction  of  these  sections,  see  cases  collected  in 
Day's  Common  Law  Procedure  Acts,  4th  ed.,  pp.  256,  257  ;  Lord.  v.  Lu^ 
L.  K.,  3  Q.  B.  404 ;  In  re  Dare  Valley  Ry.  Co.,  L.  R.,  4  Ch.  556,  n.,  and 
554  ;  Denton  v.  Strong^  L.  R.,  9  Q.  B.  117.  If  the  enlaigement  was  irre- 
gularly made,  such  irregularity  is  waived  by  the  appearance  of  the  parties 
having  knowledge  of  it,  without  objection,  before  the  arbitrator  after  Uie 
enlargement ;  Be  Hick,  8  Taunt  694 ;  Tyermanv.  ^ith,  6  E.  &  B.  719 ;  25 
L.  J.,  Q.  B.  359 ;  so,  if  the  time  had  not  been  enlarged  at  all ;  Lawrence  y. 
Hodgson,  1  Y.  &  J.  16.  Such  appearance  of  the  parties  may  be  evidence  of 
a  new  oral  submission,  for  an  award  to  be  made  within  a  reasonable  time. 
BenneU  v.  WaJUon,  5  H.  &  N.  831 ;  29  L.  J.,  Ex.  357.  But,  though  the 
parties  appear  and  take  part  in  the  reference,  if  they  protest  at  the  time,  the 
objection  is  not  waived.  Ringhxnd  v.  LowndM,  17  0.  B.,  N.  S.  514 ;  33  L.  J., 
C.  P.  337,  Ex.  Ch. ;  so,  the  objection  is  not  waived,  if  it  goes  to  the  jurisdic- 
tion of  the  arbitrator  over  the  subject-matter ;  Davies  v.  Frice,  34  L.  J.,  Q.  B. 
8  Ex.  Ch.  And,  if  the  award  be  not  made  within  the  time  limited  by  the  sub- 
mission, and  one  of  the  parties,  not  knowing  the  fiEict,  takes  up  the  award,  his 
so  doing  will  not  be  a  waiver  of  the  conditions  as  to  time  stated  in  the  sub- 
mission.  Damley,  EL  of,  y.  L.  C,  and  Dover  By.  Co,,L.  R.,  2  H.  L.  43.  The 
plaintifif  need  not  prove  that  the  defendant  had  notice  of  the  award ;  for  he 
us  bound  to  take  notice  of  the  award  as  well  as  the  plaintiff.  2  Wms. 
Saund.  62  (4).  Where  the  award  states  a  '* request"  to  the  defendant  to 
pay,  this  is  equivalent  to  an  order  to  pay.  Smitk  v.  Hartley,  10  C.  B.  800  ; 
20  L.  J.,  C.  P.  169.  So,  where  after  issue  joined,  a  cause  was  referred,  and 
although  there  was  no  nower  to  direct  a  veraict  to  be  entered,  the  arbitrator 
ordered  that  there  should  be  a  verdict  for  the  plaintiff  for  a  certain  sum  : 
this  was  held  good  as  an  award  of  that  sum  to  the  plaintiff,  on  which  an 
action  for  the  amount  could  be  maintained ;  Everest  v.  Bitchie,  7  H.  &  N. 
698 ;  31  L.  J.,  Ex.  350  ;  and,  where  an  award  directs  payment  to  an  arbi- 
trator, or  to  a  stranger,  for  the  use  of  the  plaintiff,  the  plaintiff  may  sue  on 
it  for  the  money ;  n^ood  v.  Adcock,  7  ExcL  468  ;  21  L.  J.,  Ex.  204,  Ex.  Ch. 
An  award  to  be  made  by  two  arbitrators  must  be  signed  by  them,  in  the 
presence  of  each  other,  and  at  the  same  time  and  place,  and  it  is  no  award 
unless  so  signed.  fVade  v.  Dowling,  4  E.  &  B.  44  ;  23  L.  J.,  Q.  B.  302 ; 
Peterson  v.  Ayre,  15  C.  B.  724 ;  23  L.  J.,  C.  P.  129. 

If  the  award  be  by  an  umpire,  or  by  the  arbitrators  and  an  umpire,  the 
appointment  of  the  latter  must  be  proved.  Still  v.  Halford,  4  Camp.  19. 
In  the  absence  of  any  clause  to  the  contrary,  the  arbitrators  may  make  a 
valid  apijointment  of  an  umpire  after  the  time  for  making  the  award  has 
expired,  if  it  be  within  the  time  limited  for  the  umpirage.  Harding  v. 
Watts,  15  East,  556 ;  Holdsworth  v.  fViUon,  4  B.  &  S.  1;  32  L.  J.,  Q.  B.  289, 
Ex.  Ch.  When  the  arbitrators  have  agreed  on  an  umpire,  they  need  not 
sign  the  appointment  at  the  same  time,  or  together,  in  re  Hopper,  L.  R., 
2  Q.  B.  367. 

In  practice  there  is  usually  a  witness  to  the  execution  of  an  award,  who, 
if  the  execution  is  disputed,  is  generally  called ;  but  unless  the  submission 
requires  it,  attestation  is  unnecessary ;  and  in  general,  therefore,  an  award 
may  be  proved  Hke  any  other  deed  or  writing,  viz.,  by  proof  of  liie  arbitra- 
tor's handwriting. 

As  to  awards  of  commissioners  under  the  Inclosure  Acts,  see  Proof  of 
Awards,  ante,  p.  143. 

When  the  business  of  a  company,  incorporated  under  the  Companies  Act, 
1862,  and  being  voluntarily  wound  up,  is  transferred  to  another  company, 
and  the  amount  to  be  paid  by  the  company  to  a  dissenting  shareholder  for 
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the  purchase  of  his  interest  (sect  161)  has  been  settled  by  aibitmtioii  (sect. 
162),  he  may  maJntain  an  action  against  the  company  on  the  award  so  inade. 
De  Bosaz  v.  Anglo-Italian  Bank,  L.  R,  4  Q.  R  462. 

Defence, 

A  denial  of  the  malring  of  the  amud  will  now  be  taken  to  pat  in  issae 
its  making  in  point  of  iact  only,  and  not  its  validity  in  law.  See  Hul^ 
1883,  O.  xix.,  IT.  15,  20,  anU,  pp.  283,  284.  Adcock  v.  Wood,  6  Exch.  814, 
20  L.  J.,  Ex.  435.  Nor,  could  the  defendant  under  sach  a  defence  show  that 
it  was  8et  aside.    See  Boper  y.  Levy,  7  Ezch.  55 ;  21  L.  J.,  Ex.  28. 

A  defence  of  an  oral  agreement  to  pay  a  lesi  sum,  at  an  earlier  date,  than 
that  named  on  the  award,  and  payment  thereunder,  is  good,  by  way  of  accord 
and  satisfaction  after  br^su^  by  non-payment  of  the  first  instalment ;  aiul 
is  proved,  although  the  payment  was  made  and  accepted  after  the  substitated 
day,  if  the  plaintiff  received  the  payment  and  made  no  objection  on  the 
m)und  of  its  being  too  late.  Smith  v.  TrowsdaUy  3£.&R83;23  Li.  J^ 
a  B.  107. 

Corruption  or  misconduct  of  the  arbitrators  is  not  matter  of  defence ;  at 
least,  where  application  mk;ht  have  been  succeaafully  made  to  the  court  to 
fet  tiie  awaid  aside.  1  yfm&.  Saund.  327  a.  (3) ;  WiU*  v.  Macoarmickj  2 
Wils.  148 ;  Braddick  v.  Thompson,  8  East,  344  ;  Brazier  v.  Bryani,  3  Bing. 
167;  GVozirfcroofc  V.  Darif,  5  R  &  C.  534 ;  JFhitmarey.Smi^7U.&^.509; 
31  L.  J.,  Ex.  107.  The  omission  to  give  one  of  the  parties  an  opportunity 
of  being  heard,  is  misconduct  of  the  arbitrators,  and  falls  within  this  rule. 
Thorbum  v.  Barnes^  L.  R,  2  C.  P.  384.  Nor,  can  the  award  be  impeached 
on  the  oound  that  the  decision  of  the  arbitrator  has  proceeded  on  a  mis- 
take. Johnson  v.  Durant,  2  B.  &  Ad.  925.  But,  the  defendant  may  show 
that  it  is  not  conformable  to  the  submission,  where  the  defence  is  properly 
pleaded. 

Although  an  award  is  not  final  if  it  do  not  award  costs  in  some  way^ 
where  they  are  in  the  discretion  of  the  arbitrator,  yet  if  the  submission  can 
be  made  an  order  of  court,  the  amount  need  not  be  specified,  as  the  taxing* 
master  has  jurisdiction  over  them ;  and  the  costs  need  not  have  been  taxed 
before  action  brought  Hoidtworth  v.  Banham,  4  R  &  S.  1 ;  32  L.  J.,  Q.  B. 
289,  Ex.  Ch. 

As  to  calling  the  arbitrator  as  a  witness  to  show  that  he  has  exceeded 
his  jurisdiction  in  making  his  award,  which  was  good  on  the  face  of  it,  see 
Buccleugh,  Dk.  of,  v.  Metropolitan  Board  cf  Works,  L.  R,  5  H.  L.  418,  cited 
ante,  p.  155. 

It  may  be  observed  that,  where  the  amount  of  compensation  to  be  paid 
for  land  compulsoiily  taken  has  been  fixed  by  an  awud  under  the  Lands 
Clauses  Act,  1845,  an  action  for  the  amount  cannot  be  maintained  until  a 
conveyance  of  the  land  has  been  executed.  E,  London  Union  v.  Mttropo' 
litan  By.  Co.,  L.  R,  4  Ex.  309. 


ACTION  ON  A  SOLICITOR'S  BILL. 

By  the  J.  Act,  1873,  s.  87,  the  time-honoured  name  of  ''attomey-at-law '' 
was  abolished,  and  attorneys  and  solicitors  are  now  all  called  ''wuiciton  of 
the  Supreme  Court,"  vide  poet,  p.  450. 

In  an  action  upon  a  sobcitor  s  bill,  the  plaintiff  must  prove,  when  denied 


Action  on  a  Solicitor's  BilL — Retainer.  449 

p),  his  retainer  as  solicitor  by  the  defendant ;  which  may  be  done  by  show- 
ing either  an  express  retainer,  or  that  the  defendant  attended  at  his  office, 
and  gave  directions,  or  in  other  ways  recognised  his  employment ;  (2),  that 
the  business  was  done ;  which  may  be  proved  by  a  clerk,  or  other  agent, 
who  can  speak  to  the  existence  of  the  cause,  or  the  business  in  respect  of 
which  the  charges  are  made,  and  can  prove  the  main  items. 

Retainer,']  Proof  of  a  judge's  order,  referring  the  bill  to  be  taxed,  and  of 
the  defendant's  undertaking  to  pay  the  taxed  costs,  and  of  the  master's 
allocatur,  will  be  sufficient  proof  both  of  the  retainer  and  of  the  business 
having  been  done.  Lee  v.  Jones,  2  Camp.  496.  In  an  action  against  an 
ordinary  corporation,  the  plaintiff  must  show  a  retainer  under  seaL  Arnold 
v.  Poole,  Mayor  o/,  4  M.  &  Gr.  860 ;  Sutton  v.  Spectacle  Makers  Co.,  10  L.  T., 
N.  S.  411,  E.  T.  1864,  Q.  B.  But,  in  the  case  of  commercial  companies  in- 
corporated by  act  of  parliament,  such  as  railway  companies,  there  is  usually 
a  power  to  retain  sohcitors  and  other  like  officers  without  a  retainer  under 
seal.  So,  such  power  is  conferred  on  companies  incorporated  under 
the  Companies  Acts,  1862,  1867,  by  sect  37  of  the  latter  act.  And,  where 
by  an  act  of  parliament,  ib.e  directors  of  a  railway  company  had  power  to 
appoint  and  displace  officers,  this  was  held  to  extend  to  an  attorney,  who 
therefore  need  not  be  appointed  under  the  common  seal  of  the  company, 
i?.  V.  Cumberland,  Justices  o/,  5  D.  &  L.  43,  n. ;  17  L.  J.,  Q.  B.  102.  And, 
where  the  retainer,  by  a  common  law  corporation,  is  by  resolution  only,  such 
retainer  is  sufficient  to  warrant  payment  by  the  corporation,  though  it 
may  not  be  sufficient  to  found  an  action  against  them.  R.  v.  Lichfield^ 
10  Q.  B.  634.  The  liquidator  of  a  company,  is  not  personally  liable  to 
the  solicitor  employed  by  him,  in  a  voluntery  liquidation,  for  the  costs 
thereof;  In  re  Trueman's  Estate,  L.  R.,  14  Eq.  278  ;  nor,  in  a  compulsory 
liquidation ;  Ex  pte.  Watkin,  1  Ch.  D.  130.  When  several  actions  against 
several  defendants  are  consolidated,  and  are  to  abide  the  event  of  one,  the 
same  solicitor  having  been  retained  by  each  of  the  defendants,  he  is  entitled 
to  hold  all  the  defendants  liable  to  the  costs  of  the  action  tried,  as  on  a  joint 
retainer.     Anderson  v.  Boynton,  13  Q.  B.  308.    Though  a  lessee  or  mort- 

fagor  is  usually  to  pay  the  expenses  of  the  lease  or  mortgage,  yet  he  is  not 
irectly  liable  for  them  to  the  solicitor  of  the  lessor,  or  mortgagee,  who  pre- 
pared the  instruments;  Rigley  v.  Daykin,  2  Y.  &  J.  83 ;  but  sligjht  evidence 
18  sufficient  to  show  direct  liability,  as  that  the  solicitor  received  instructions 
from  the  lessee,  and  was  desired  by  him  to  send  the  bill  of  costs  to  him  ; 
Smith  V,  Gleag,  27  L.  J.,  Ex.  300  ;  Webb  v.  Rhodes,  3  N.  C.  732.  As  to  the 
liability  of  the  husband  for  the  costs  of  preparing  a  marriage  settlement,  see 
Helps  V.  Clayton,  et  ux.,  17  C.  B.,  N.  S.  553 ;  34  L.  J.,  C.  P.  1;  it  must, 
however,  be  observed  that  in  this  case  the  dicta  were  made  obiter,  as  the 
action  was  brought  upon  the  retainer  of  the  wife,  given  dum  sola.  As  to  the 
liability  of  the  husband,  on  the  retainer  of  his  wife,  living  apart  from  him, 
see  Wilson  v.  Ford,  L.  R.,  3  Ex.  6a 

Admittance,  CertificaU,  <fcc.]  The  stat  6  &  7  Vict.  c.  73,  s.  2,  prohibiU 
any  person  from  acting  in  any  way  as  solicitor  unless  duly  admitted,  en- 
rolled, and  qualified.  By  sect.  31  no  solicitor  shall  prosecute  or  defend 
suits,  in  his  own  or  another's  name,  whilst  in  prison,  nor  sue  for  fees,  rewards, 
or  disbursements,  in  respect  of  any  business  done  by  him  whilst  such  prisoner. 

By  the  Stamp  Act,  1870,  s.  59,  (1)  "Every  person  who  in  any  part  of  the 
United  Kingdom  (o)  directly  or  indirectly  acts  or  practises  in  any  court  as 
an  attorney,  solicitor,"  &c.,  "without  having  in  force  at  the  time  a  duly 
stamped  certificate  according  to  the  provisions"  of  that  act ;  "  (b)  on  applying 
for  any  such  certificate  does  not  truly  specify  the  facts  and  cixcumstances 
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mm  which  the  amount  of  dntj  charee&l>le  upon  his  eeftificate  dependi : 
shall  forfeit  the  sum  of  50{^  and  ahm  he  incapable  of  imrintaining  any 
action  or  snit  for  the  recoverj  of  any  fee,  reward,  or  disbmsement  on 
aecoont  of  or  in  relation  to  any  act  or  proceeding  done  or  taken,  by  him  in 
any  such  capacity." 

By  the  Attomeys  and  Solicitors'  Act,  1874  (37  &  38  Vict,  c  68),  &  12, 
**  No  coBta,  fee,  reward,  or  disborsement  on  aecoont  of^  or  in  relation  to,  any 
act  or  proceeding  done  or  taken  by  any  person  who  acts  as  an  attorney  or 
solicitor,  without  beinff  duly  qualified  so  to  act,  shaU  be  recoTerable  in  any 
action,  suit,  or  matter  oy  any  person  or  persons  whomsoever."  A  person 
is  duly  qualified  for  the  purposes  of  this  section,  if  he  have  a  stamped  cer- 
tificate in  force,  or  be  appointed  solicitor  to  some  jmblic  department. 

The  above  enactments  are  wider  than  6  &  7  Yict.  c.  73,  s.  26,  which  was 
held  only  to  disable  an  uncertificated  attorney  from  suing  for  fees  in  remct 
of  business  done  by  him  in  some  court  referred  to  in  that  act.  JRicharit  r. 
Sufieldy  Ld.y  2  Ezch.  616 ;  Greene  v.  Reeee,  8  C.  B.  88.  And,  it  did  not  apply 
where  a  client  had  taken  out  an  order  of  course  for  taxation  of  the  bill,  with 
the  usual  submission  to  pay  what  was  found  to  be  due.  In  re  Jones,  L.  B^ 
9  Eq.  63. 

An  attorney  of  one  court  could  not  practise  in  another  court  without 
signing  the  roll  (6  &  7  Vict.  c.  73,  s.  27),  nor,  could  he  recover  his  fees  till  he 
had  so  done.  Latham  v.  Hyde,  1  Cr.  &  M.  128  ;  Vincent  v.  Holt,  4  Taunt 
452.  So,  in  an  action  by  several  partners,  attorneys,  for  business  done  in  a 
local  court,  it  appearing  that  only  one  of  the  plaintiffs  was  an  attorney  of 
that  court,  it  was  held  that  they  could  not  jointly  recover.  Arden  v.  Tviker, 
I'ML  &  Rob.  191.  All  the  superior  courts,  except  the  House  of  Lords,  are 
now  consolidated  together,  and  constitute  one  Supreme  Court  of  Judicature 
(J.  Act,  1873,  8.  3 ;  Bkcy.  Act,  1883,  s.  93  (1) ),  and  all  attomeys  and  soli- 
citors are  now  solicitors  of  that  court  (J.  Act,  1873,  s.  87).  Signature  of 
the  roll  of  that  court  only  will  therefore  entitle  a  solicitor  to  practise  in 
any  division  of  the  Supreme  Court. 

Signed  hill.  Special  agreement,]  The  last  act  which  requires  delivery  of  a 
bill  before  action  is  6  &  7  Vict  c.  73.  By  sect  37  of  that  act,  no  solicitor, 
nor  any  executor,  administrator,  or  assignee  of  any  solicitor,  shall  commence 
or  maintain  any  action  or  suit  for  the  recovery  oi  any  fees,  charges,  or  dis- 
bursements for  any  business  done  by  such  solicitor,  until  the  expiration  of 
one  [calendar]  month  after  such  solicitor,  or  executor,  administrator,  or 
assignee  of  such  solicitor,  shall  have  delivered  unto  the  party  to  be  charged 
therewith,  or  sent  by  the  post  to,  or  left  for  him  at  his  counting-house, 
office  of  business,  dwelling-house,  or  last  known  place  of  abode,  a  bill  of  such 
fees,  &c.,  which  bill  shall  either  be  evhscribed  Dy  the  solicitor  or  by  any  of 
the  partners,  with  his  own  name  or  with  the  name  or  style  of  the  partne^ 
ship,  or  of  the  executor,  administrator,  or  assignee  of  such  solicitor,  or  be 
enclosed  in  or  accompanied  by  a  letter  subscribed  in  like  manner  referring  to 
such  biU.  Providea  that  it  shall  not  be  necessary  in  the  first  instance  for 
such  solicitor,  Ac,  to  prove  the  contents  of  the  biU  delivered,  sent,  or  left ; 
but  it  shall  be  sufficient  to  prove  that  a  bill,  subscribed  or  enclosed  as  afore- 
said, was  delivered,  sent,  or  left ;  but  nevertheless,  it  shall  be  competent  for 
the  other  party  to  show  that  the  bill  so  delivered,  &c,  was  not  such  a  bill 
as  constituted  a  bond  fide  compliance  with  this  act. 

The  case  of  bills,  for  busmess  in  the  Houses  of  Lords  and  Commons 
respectively,  is  provided  for  by  12  &  13  Vict  c  78,  and  10  &  11  Vict  c  69, 
extended  by  42  &  43  Vict  c.  17. 

The  6  &  7  Vict.  c.  73,  repeals  2  Qeo.  2,  c.  23,  on  which  many  cases 
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were  decided,  and  the  present  act  is  expressed  in  language,  in  general 
sufficiently  diflferent,  to  make  most  of  them  inapplicable  to  it.  Those  deci- 
sions only  are  here  retained  which,  from  the  similarity  of  the  language  used, 
are  not  manifestly  useless. 

One  distinction  between  this  act  and  the  former  seems  to  be,  that  the 
power  of  taxing  bills  now  extends  to  bills  for  any  hutiness  done  by  a 
sob'citor.  It  is  no  longer  confined  to  proceedings  taken  in  a  court,  and 
the  only  qualification  is  one  evidently  implied,  though  not  expressed, 
viz,,  that  it  should  be  done  cu  solicitor.  In  all  such  cases  a  bill  must  be 
delivered,  sent,  or  left  in  the  manner  required  by  sect.  37.  See  Smiih  v. 
Dimes,  4  Exch.  32,  40,  per  cur. 

By  12  Gteo.  2,  c.  13,  s.  6,  an  attorney  might  sue  another  attorney  for 
agency  business,  without  delivering  any  bill ;  but  this  act  is  re^jealed,  and 
the  present  act  contains  no  such  exception.-  It  also  requires  assignees  and 
personal  representatives  of  solicitors  to  deliver  bills.  In  some  cases  (as  In 
re  Gedyty  2D.  &  L.  915,  and  In  re  Simons,  3  D.  &  L.  156),  it  had  been  held 
that  agency  business  was  virtually  excepted  out  of  the  6  &  7  Vict  c.  73. 
But,  in  Billing  v.  Chppock,  1  Exch.  14,  where  an  attomev  employed  another 
attorney  to  defend  an  indictment,  the  bill  delivered  by  the  latter  to  the 
former  was  held  taxable  ;  and  it  seems  to  follow  that  the  delivery  of  a  bill 
is  obligatory.  Accord.  Smitk  v.  Dimes,  4  Exch.  32.  The  cases  on  the  effect 
of  including  taxable  and  untaxable  items  in  the  same  bill  are  no  longer 
retained,  both  because  all  business  seems  to  be  now  taxable,  and  because 
many  of  the  old  distinctions  were  founded  on  no  clear  principle,  and  are 
not  likely  to  govern  the  construction  of  the  existiog  act. 

A  solicitors  bill  cannot  be  recovered  on  an  account  stated,  without 
proof  of  the  delivery  of  thebiU,  though  the  amoimt  has  been  admitted. 
Eic^  V.  Nokes,  1  M.  &  Rob.  359 ;  Brooks  v.  Bockett,  9  Q.  B.  847.  But  the 
solicitor  may  recover  on  a  promissory  note  given  for  the  amount  Jeffreys 
V.  Evans,  14  M.  &  W.  210. 

As  to  setting  off  a  solicitor's  bill,  see  post,  tit  Defences — Set-off. 

An  agreement  entered  into  by  a  client  with  his  attorney  to  pay  him  at  a 
certain  special  rate  for  business  to  be  done  was  not  binding,  or,  at  all  events, 
not  conclusive  upon  the  client  Drax  v.  Scroops,  2  B.  &  Ad.  581.  Such  an 
agreement  was  void,  at  least  to  the  extent  that  the  attorney  could  not  recover 
on  it  a  larger  sum  than  the  master  would  allow  on  taxation ;  and  therefore, 
a  bill  in  which  a  gross  sum  is  charged  by  the  attorney  as  per  agreement, 
without  given  specific  items,  so  as  to  enable  the  master  to  tax  them,  was  not  a 
compliance  with  the  6  &  7  Vict:  c.  73,  s.  37.  FhiOyy  v.  Hazle,  8  C.  B.,  N.  S. 
647  ;  29  L.  J.,  C.  P.  370.  But,  in  the  absence  of  a  defence  pleaded,  of  no 
signed  bill  delivered,  a  solicitor  might  prove  and  recover  a  specific  sum  agreed 
to  be  paid.  Scarih  v.  Rutland,  L.  R.,  1  C.  P.  642.  A  solicitor  emnloyed 
as  clerk  to  a  public  board,  at  a  fixed  salary,  can  recover  his  salary,  altnough 
part  of  the  work  be  done  as  a  solicitor,  without  having  delivered  a  bill  of 
such  part  Bush  v.  Martin,  2  H.  &  C.  311  ;  33  L.  J.,  Ex.  17.  So,  an  agree- 
ment between  a  solicitor  and  his  client,  that  the  former  shall  be  paid  a  nxed 
yearly  salary,  to  be  clear  of  all  expenses  of  his  office,  and  to  include  aU 
emoluments,  he  paying  to  his  client  any  surplus  that  may  arise,  of  receipts 
over  payments,  and  undertakii^to  do  no  work  for  any  omer  client,  Is  legaL 
GalUmay  v.  London,  Cor.  of,  L.  K.,  4  Eq.  90. 

Now  by  the  Attorneys  and  Solicitor^  Act,  1870  (33  &  34  Vict.  c.  28),  s.  4, 
a  solicitor  "  may  make  an  agreement  in  writing  with  his  client  respecting 
the  amount,  and  manner  of  payment,''  for  his  fees  or  disbursements,  &c., 
either  by  a  gross  sum,  or  commission,  or  salary,  but  where  the  agreement  is  in 
respect  of  busihess  transacted  in  court,  the  amount  payable  thereunder  shall  not 
be  received  by  the  solicitor  until  the  agreement  has  been  approved  by  a  taxing  • 
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officer.  A  receipt  containing  the  terms  of  an  agreement,  assented  to  b]r 
the  client,  but  signed  by  the  solicitor  only.  Lb  insufficient  Ex  parte  MunrOj 
1  Q.  B.  D.  724.  There  must  be  an  agreement  in  writing  signed  by  both 
parties.  S.  C,  Id.  727,  per  Ld.  Coleridge,  C.  J.  By  sect  8,  no  action  shall 
be  brought  to  enforce  such  agreement,  but  the  same  may  be  enforced  by 
the  court  on  motion.  This  section  applies  only  to  an  action  to  recover  the 
agreed  remuneration,  and  does  not  prohibit  an  action  for  refusing  to  allow 
the  work  to  be  done.  Bees  v.  WiUiams,  L.  R.,  10  Ex.  200.  An  agreement 
under  this  act  obviates  (see  sect  15)  the  objection  of  no  si^ed  bill  having 
been  delivered,  when  an  action  is  brought  to  enforce  a  solicitor's  chaiges.  ^n 
Now  bv  the  Solicitors'  Remuneration  Act,  1881  (AA  &  45  Vict,  c  44),  as. 
2,  9,  the  last-mentioned  act  does  not  apply  to  any  '*  business  connected  with 
sales,  purchases,  leases,  mortgages,  settlements,  and  other  matters  of  con- 
veyancing, and  in  respect  of  other  business  not  being  business  in  any  action 
or  transacted  in  any  court,  or  in  the  chambers  of  any  judge  or  master,  and 
not  being  otherwise  contentious  business."  But  by  sect.  8  (1),  in  respect  of 
such  business  it  shall  be  competent  for  a  solicitor  and  client,  before  or  after 
or  in  the  course  of  such  business,  to  make  an  agreement  for  the  remuneration 
of  the  solicitor  to  such  amount,  and  in  sucb  manner,  as  they  sball  think  fit, 
by  a  gross  sum,  or  by  commission  or  per  centage,  or  bv  salary  or  otherwise. 
(2)  "The  agreement  shall  be  in  writmg,  signed  by  the  person  to  be  bound 
thereby,  or  by  his  agent  in  that  behalf.  (3)  The  agreement  may  be  made 
on  the  terms  that  the  remuneration  shall  or  shall  not  "  include  all  or  any 
disbursements  made  by  the  solicitor  in  i^^^ct  of  searches,  plans,  travellings 
stamps,  fees,  or  other  matters."  (4)  "Tne  agreement  may  be  sued  and 
recovered  on  or  impeached  and  set  aside  in  like  manner  and  on  the  like 
grounds  as  an  agreement  not  relating  to  the  remuneration  of  a  solicitor.* 
Where  an  action  is  brought  on  such  an  agreement,  the  defence  of  no  signed 
bill  will  not  be  available. 

Delivery  of  the  hill,  how  and  to  whom.]  Where  the  non-delivery  of  a  signed 
bill  is  pleaded,  plaintiff  must  prove  that  the  bill  was  not  only  delivered,  bat 
left  with  the  defendant  for  examination.  Brooks  v.  Mason,  1  -K.  BL  290. 
Showing  and  explaining  the  bill  without  a  regular  delivery  is  not  sufficient. 
Crowder  v.  Shee,  1  Camp.  437.  It  has  been  held  not  sufficient  to  prove  that 
the  bill  was  delivered  at  a  particular  place  not  shown  to  be  the  defendant's 
abode,  and  that  the  defendant  afterwards  delivered  it  to  his  attorney's 
clerk  ;  Eicke  v.  Nokes,  M.  &  M.  303  ;  unless  it  appears  that  the  defendant 
had  it  in  his  possession  a  month  before  action  ;  per  Alderson,  B.,  Ectgingtm 
V.  Cumberledge,  I  Exch.  271  ;  in  which  case  a  delivery  of  a  bill  by  a  local 
attomev,  to  the  general  attorney  of  a  company,  who  submitied  it  to  the  pro- 
visional committee,  one  of  whom  present  was  the  defendant,  a  month  before 
action,  was  held  sufficient.  Accord.  Phipps  v.  DavJbney,  16  Q.  B.  514 ;  20 
L.  J.,  Q.  B.  273,  Ex.  Ch.  A  delivery  at  the  office  of  a  public  company,  or 
to  a  person  representing  it,  would  be  sufficient ;  but,  a  delivery  to  one  pron- 
BionaL  committee-man  at  his  private  place  of  business  is  not  sufficient  alone, 
as  acainst  a  co-committee-man  ;  Edwards  v.  Lawless,  6  C.  B.  329  ;  but,  if  two 
be  shown  to  be  joint  contractors,  the  delivery  to  one  is  good  as  against  the 
other.  Mant  v.  Smith,  4  H.  &  N.  324  ;  28  L.  J.,  Ex  234.  See  also  Blandy 
V.  l)t  Burgh,  6  C.  B.  623. 

The  delivery  of  the  bill  to  the  attomev  of  the  party  has  been  held  good, 
where  that  attorney  had  obtained  the  order  for  dehvery  of  the  bill ;  Vinoerd 
V.  Slaymaker,  12  East,  372 ;  or,  where  the  party  himself  afterwards  attended 
the  taxation.  Warren  v.  Cunningham,  Gow,  71.  So,  a  deliveiy  to  one  of 
the  retaining  persons,  who  has  been  authorised  to  act  for  the  others,  is  a 
delivery  to  all.     Finchett  v.  How,  2  Camp.  277.     Thus,  where  an  attorney 
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had  been  retained  jointly  by  several  persons  to  defend  several  suits  against 
each,  in  the  subject-matter  of  which  they  had  a  common  interest,  it  was 
held  that  the  defivery  of  a  bill  to  one  was  sufficient  to  enable  the  plaintiff 
to  maintain  a  I'oint  action  against  all.  Ozenham  v.  Lemon,  2  D.  &  Ky.  461. 
Some  of  the  above  decisions  were  under  the  repealed  statute,  but  they  seem 
to  be  still  applicable,  as  the  wording  of  the  two  is  very  similar ;  for  by 
the  2  Geo.  2,  c.  23,  s.  23,  the  bill  is  to  be  ''  delivered  to  the  party  to  be 
charged  therewith,  or  left  for  him  at  his  dwelling-house  or  last  place  of  abode." 

Delivery  of  the  bill,  how  proved.]  As  to  proof  of  delivery  of  bill,  by  indorse- 
ment made  on  a  copy  by  a  deceased  clerk  in  the  ordinary  course  of  his  business, 
see  Champneys  v.  Peck,  1  Stark.  404,  and  other  cases  cited  ante,  p.  57,  et  seq. 
As  to  evidence  of  sending  bill  by  post,  see  Skilbeck  v.  Garbett,  7  Q.  B.  846, 
and  other  cases  cited  ante,  pp.  350,  351. 

Delivery  of  the  bill,  at  what  time.']  The  bill  must  be  proved  to  have  been 
delivered  one  calendar  month  before  the  commencement  of  the  action ; 
6  &  7  Vict  c.  73,  ss.  37  and  48.  See  ByalU  v.  The  Quten,  11  Q.  B.  781. 
The  month  must  have  been  reckoned  exclusively  of  the  days  on  which  the 
bill  is  delivered  and  action  brought.  See  Blunt  v.  Heslop,  8  Ad.  &  E.  577  ; 
and  Freeman  v.  Read,  4  B.  &.  S.  174  ;  32  L.  J.,  M.  C.  226.  In  calculating 
the  calendar  month,  the  days  of  the  calendar  furnish  the  only  guide  to 
follow  ;  e.g.,  if  the  bill  1%  delivered  on  the  28th  day  of  one  month,  the 
action  may  be  commenced  on  the  29th  day  of  the  following  month,  without 
regard  to  the  length  of  the  month.    S.  C. 

The  commencement  of  the  action  is  determined  by  the  date  of  the  issuing 
of  the  writ  of  summons  ([Rules,  1883,  0.  ii.,  r.  1) ;  and  as  this  date  appears 
on  the  statement  of  claim  (see  Rules,  1883,  Forms,  App.  C),  the  plaintiff 
need  now  give  no  further  evidence  of  when  he  began  the  action,  in  order  to 
show  it  is  not  premature. 

Proof,  and  form  of  the  bill.]  The  bill  may  be  proved  by  a  copy  or  dupli- 
cate ori^nal,  without  any  notice  to  produce  the  bill  delivered.  Anderson  v. 
May,  2  B.  &  P.  237:  Coding  v.  Treweek,  6  B.  &  C.  394.  But,  it  is  not  now 
necessary  in  the  first  instance  for  the  plaintiff  to  prove  the  contents  ;  it  is 
enough  to  prove  that  a  bill  of  fees,  &c.,  subscribed  or  inclosed  in  a  signed 
letter,  was  duly  delivered,  and  the  defendant  may  show  that  it  was  not  a 
bond  fide  compliance  with  the  act  See  6  &  7  Vict  c.  73.  s.  37,  ante, 
p.  450.  The  act  does  not  prescribe  any  form  of  making  out  the  bill,  as  2 
Geo.  2,  c.  23,  s.  23,  did.  See  Reynolds  v.  Caswell,  4  Taunt.  193,  on  the 
old  act.  And  this  has  not  been  sufficiently  attended  to  in  cases  decided 
since  the  last  act,  in  which  the  courts  have  been  influenced  too  much  by  the 
strict  requirements  of  the  old  one.  Thus,  it  has  been  held  that  the  bill  must 
still  show  in  what  court  the  business  was  done  ;  Engleheart  v.  Moore,  15  M. 
&  W.  548 ;  Martindale  v.  Falkner,  2  C.  B.  706 ;  but,  it  is  sufficient  if  the 
court  appear  by  reasonable  inference ;  Martindale  v.  Falkner,  S7ipra; 
Sargent  v.  Gannon,  7  C.  B.  742.  It  has,  however,  been  decided  that,  the 
authority  to  tax,  and  the  scale  in  all  the  superior  courts  of  law  being  the 
same,  it  was  primd  facie  enough  if  it  appeaml  to  be  business  done  in  any 
of  those  courts,  and  that  the  defendant  ought  to  have  applied  for  a  better 
bill,  if  it  were  bond  fide  necessary ;  Cozens  v.  Graham,  12  C.  B.  398  ;  21 
L.  J.,  C.  P.  206  ;  Cook  v.  Gillard,  1  E.  &  B.  26;  22  L.  J.,  Q.  B.  90;  and  the 
cases  contra,  decided  shortly  after  the  passing  of  the  present  act,  must  not 
be  relied  on.  And,  if  the  cause  is  sufficiently  described  to  be  understood, 
the  technical  title  need  not  appear.  Anderson  v.  Boynton,  13  Q.  B.  308.  The 
bill  must  show,  either  by  tne  heading,  or  by  the  accompanying  letter  or 
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envelope,  the  party  charged.  Taylor  v.  Hodgson,  3  D.  &  L.  115  ;  Luoas  ▼. 
BoberU,  11  Exch.  41 ;  24  L.  J.,  £x.  227  ;  Gridley  v.  Auttm,  16  Q.  R  504  ; 
Champ  v.  StokeSy  6  H.  &  N.  683  ;  30  L.  J.,  Ex.  242.  A  mistake  in  the  date 
of  the  items,  which  does  not  mislead,  will  not  vitiate  the  bill.  WHUams  ▼. 
Bofher,  4  Taunt.  806.  So,  a  mistake  in  the  name  of  the  parties  to  the  cause 
at  the  nead  of  the  bill,  if  not  of  a  nature  to  mislead,  or  if  the  risht  name  ajH 
pears  indorsed.  Sargent  y.  Gannon,  ante,  p.  453.  If  part  of  the  Dusiness  was 
done  in  a  court  named  in  the  bill,  and  part  in  an  unnamed  one,  it  has  beea. 
considered  that  the  plaintiff  cannot  recover  any  part  Ivimey  v.  Marks,  16 
M.  &  W.  843 :  Dimes  v.  Wright,  8  C.  B.  831.  Hut,  this  is  the  rule,  only 
where  there  is  not  enough  in  the  bill  to  show  on  what  scale  the  costs  should 
be  taxed ;  and  where  a  part  of  the  business  appeared  to  have  been 
done  in  an  unnamed  superior  court  of  law,  but  the  bulk  of  it  in  a  named 
court  of  law  at  Westminster,  this  was  held  enough.  Keene  v.  Ward,  13  Q.  B. 
515.  The  reasoning  of  theQ.  B.,  in  S.  C,  and  Cook  v.  GiUard,  ante,  p.  453» 
seems  to  impugn  the  doctrine  of  Ivimey  v.  Marks,  and  Dimes  v.  Wright, 
sfupra,  that  a  oiU  insufficient  for  part  is  bad  alt<^ther ;  which  is,  however, 
supported  in  Pigot  v.  Cadman,  1 H.  &  N.  837;  26  L.  J.,  Ex.  134.  On  the  other 
hand.  Cook  v.  GUlard,  ante,  p.  453,  and  Keene  v.  Ward,  supra,  are  adhered  to, 
and  Uie  cases  in  the  Exchequer  dissented  from,  in  Haigh  v.  Ousey,  7  K  &  B. 
578 ;  26  L.  J.,  Q.  B.  217.  And  the  Q.  B.  point  out  that  the  C.  P.  had 
expressly  decided  in  Waller  v.  Lacy^  1  M.  &  Gr.  54,  that  an  attorney  may 
recover  for  such  of  the  items  of  his  bill  as  are  sufficiently  describedy 
although,  as  to  others,  the  bill  is  insufficient.  Where  the  solicitor  A.  who 
did  the  work  assigned  his  business  and  debts  to  B.,  it  was  held  that  a  bill 
signed  by  B.  was  sufficient  to  entitle  him  to  sue.  PenUy  v.  Anstruther,  52 
L.  J.,  CL  367. 

Defence, 

Non-ddivery  of  hUL"]  The  defence  of  non-delivery  of  a  bill  must  be 
specially  pleaded.  Lane  v.  GUnny,  7  Ad.  &  E.  83 ;  see  Rules,  1883,  0.  xix., 
r.  15,  ante,  p.  283.  Proof  that  the  bill  was  delivered  to  a  servant  of  the 
defendant  at  his  house  is  prima  fa^  evidence  of  delivery  to  the  defendant. 
McGregor  v.  Keily,  3  Exch.  794.  In  the  absence  of  the  defence,  the  solicitor 
may  prove  and  recover  a  specific  sum  agreed  to  be  paid.  Scarik  v.  Ridland, 
L.  k,  1  C.  P.  642. 

DispvJted  ckarges,'\  Where  a  bill  has  been  delivered  containing  taxable 
items  (and  almost  all  items  are  so  now),  it  has  been  held,  under  Uie  old  act, 
that  the  defendant  cannot  object  to  the  reasonableness  of  tibe  charges  at  the 
trial  WiUiawjs  v.  FriJth,  1  Doug.  198  ;  Anderson  v.  Mav,  2  B.  &  P.  237  ; 
Lee  V.  Wilson,  2  Chitty,  65.  The  reason  seems  to  have  oeen  that  the  de- 
fendant might  have  had  them  taxed  by  more  competent  persons  than  a  jury, 
and  must  therefore  be  taken  to  have  acquiesced  in  them  conclusively.  But 
by  the  present  act  (6  &  7  Yict  c.  73,  s.  37)  it  is  only  after  a  verdict  or  writ  of 
inquiry,  or  the  expiration  of  one  year  from  the  delivery  of  the  bill,  that  the 
reference  to  taxation  at  the  request  of  the  party  chargeable  is  not  grantable 
of  course  ;  and  in  point  of  practice  a  verdict  is  almost  always  taken  subject^ 
to  the  amount,  to  taxation  by  the  proper  officer.  It  seems,  however,  that 
as  the  plaintiff  is  not  entitled  as  of  nght  to  have  the  amount  so  ascertained. 
EzwirU  Ditton,  13  Ch.  D.  318,  C.  A. 

The  delivery  of  a  former  bill  is  conclusive  against  an  increase  of  charge 
on  any  of  the  same  items  contained  in  a  subsequent  bill  for  tiie  same  busi- 
ness, and  strong  presumptive  evidence  aoainst  any  additional  items ;  but 
real  errors  or  omissions  are  to  be  allowed  for.    Loveridge  v.  Botham,  1  B.  & 
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P.  49.  Where  the  bill  had  been  taxed  previoiuly  to  the  sicned  bill  being 
delivered,  the  master^s  allocatur  waB  not  conclusive  against  the  plaintiff  on 
a  plea  of  nunquam  iiidtbiiatus^  but  only  strons  evidence  that  no  more  is 
due  ;  Beck  v.  Cleaver,  9  Dowl.  Ill ;  theie  the  difference  of  amount  depended 
on  when  the  retainer  of  the  plaintiff  was  revoked.  It  ia  a  good  defence 
that  the  plaintiff  undertook  the  cause  gratis ;  and  the  declaration  of  hia 
clerk  to  that  effect^  when  he  attended  to  tax  costs,  is  evidence  for  the  de- 
fendant. Ashford  v.  Price,  3  Stark.  185.  The  stat  33  &  34  Vict,  c  28,  ss.  4, 
11,  do  not  require  that  an  agreement  with  the  client  "  to  charge  him  nothing 
if  he  lost  the  action,  and  to  take  nothing  for  costs  out  of  any  money  that 
might  be  awarded  to  him  in  such  action,"  should  be  in  writing.  Jennings 
v.  Johnson  J  L.  R,  8  C.  P.  426.  If  a  solicitor  undertake  to  chaige  a  client 
only  costs  out  of  pocket,  "  in  case  the  damages  or  costs  should  not  be  reco- 
verable," and  the  client  recovers,  but  the  detendant  becomes  insolvent^  the 
solicitor  is  not  limited  to  costs  out  of  pocket  In  re  Stretton,  14  M.  &  W. 
806.  The  plaintiff  is  primd  facte  entitled  to  be  paid  for  professional  services ; 
but,  where  the  defendant  proves  facts  which  are  evidence  of  gratuitous  ser- 
vices, the  jury  ought  not  to  be  told  '*  to  find  for  the  plaintiff  unless  the  de- 
fendant has  established  his.  defence,"  but  should  be  asked  whether,  taking 
all  the  evidence  together,  the  plaintiff  has  proved  his  title  to  payment ;  for 
the  onus  of  proof  Ties  on  him,  and  if  the  matter  is  made  doubtful  in  their 
minds  by  the  evidence,  they  ought  to  find  for  the  defendant  Uingeston  t. 
KeUy,  18  L.  J.,  Ex.  36a 

Negligence  or  misconduct  of  plaintiff,"]  The  plaintiff's  negligence  in  the 
conduct  of  the  business  cannot  be  set  up  as  a  defence,  if  it  has  not  been  such 
as  to  deprive  the  defendant  of  all^benefit ;  Templer  v.  M^LoMan,  2  N.  R  136 ; 
but  where  such  has  been  the  case,  as  where  the  defendant's  appeal  against 
the  removal  of  a  pauper  wholly  failed  from  the  plaintiff  goins  to  the  wrong 
sessions  and  wrongly  signing  the  notices  himself,  the  pudntiff  cannot 
recover;  Huntley  v.  Buhoer,  6  N.  C.  Ill  ;  and  if  a  solicitor  conducting  a 
suit  commits  an  act  of  negligence  by  which  a]l  the  previous  steps  become 
useless  in  the  result,  he  can  recover  for  no  part  of  his  business ;  Bracey  v. 
CarteTy  12  Ad.  &  £.  373.  So,  where  an  inoictment  for  perjury  failed  for 
misnomer  of  the  commissioner  before  whom  it  was  committea,  and  the  jury 
foimd  gross  negligence,  the  plaintiff  cannot  recover  ;  Lewis  v.  Samuel,  8 
Q.  B.  685  ;  even  though  the  client  was  only  to  pay  costs  out  of  pockety 
which  was  all  the  plaintiff  sought  to  recover ;  S.  C.  A  solicitor  cannot  re- 
cover costs  of  suit  in  an  infenor  court,  which,  as  he  ought  to  have  known, 
had  no  jurisdiction  in  the  matter,  and  was  restrained  by  prohibition.  See 
Robinson  v.  Emanuel,  L.  R.,  9  C.  P.  415,  416.  So,  if  a  solicitor  sues  in  a 
court  which  is  without  adequate  powers  to  examine  material  witnesses  out 
of  the  jurisdiction,  and  the  suit  fails  accordingly,  he  cannot  recover  his 
costs  of  the  suit ;  but  he  may  recover  the  costs  of  letters  before  suit  demand- 
ing the  debt  Cox  v.  Leach,  1  C.  B.,  N.  S.  617 ;  26  L.  J.,  C.  P.  125.  So, 
where  a  solicitor  commences  an  action  on  two  foreign  bills,  without  having 
first  ascertained  whether  they  had  been  specially  indorsed  to  his  client, 
which  the  solicitor  knew  was  necessary  by  the  foreign  law,  and  the  action 
is  discontinued  for  want  of  such  indorsement,  he  can  recover  no  costs.  Jjong 
V.  Orsi,  18  C.  B.  610  ;  26  L.  J.,  C.  P.  127.  If  a  solicitor,  through  inadvert- 
ence  or  inexperience,  does  useless  work,  he  cannot  recover  anything  for  it 
Hill  V.  Featherstonhaugh,  7  Bing.  569.  And,  entire  items  for  useless  work 
may  be  expunged,  ^kaw  v.  Arden,  9  Bing.  287.  But  if  there  are  other 
causes  conducing  to  the  loss  of  the  benefit  besides  the  plaintiffs  negligence, 
the  negligence  is  no  defence.  Dax  v.  fVard,  1  Stark.  409.  It  was  no  de- 
fence to  an  action  for  buaineas  done  in  defending  a  suit,  that  the  plaintiff 
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was  infitructed  to  put  in  a  plea  for  delay,  which  he  neglected  to  do.     Jokn- 
son  V.  Alston,  1  Camp.  176.     Nor,  that  the  plaintiff  refused  to  go  on  with  a 
suit  in  Chancery,  if  tne  defendant  did  not  supply  him  with  money ;  Baiaon 
▼.  EarU^  M.  &  M.  538  ;  for  though  a  solicitor  cannot  suddenly  and  without 
notice  abandon  a  cause,  yet  if  he  gives  reaeonable  notice,  he  is  at  libertr  to 
discontinue  the  conduct  of  it,  on  the  refusal  by  the  client  to  Bupj^y  him 
with  money  ;  and  he  may  recover  for  the  work  done ;  Vansandau  v.  J&rtwnf, 
9  Bing.  402.    Where  &  solicitor  prepares  for  a  client  a  documeot  which 
turns  out  to  be  illegal,  but  with  regard  to  the  legality  of  which  there  was 
reasonable  doubt,  he  is  entitled  to  recover  for  preparing  it.    PaUs  v.  Spar- 
row,  6  C.  &  P.  749.    The  illegality  must  at  all  events  be  pleaded  ;   S.  0.,  1 
N.  C.  594  ;  unless  it  makes  the  work  done  whoUy  useless ;  sendt,  Tabrmn  v. 
Warren,  1  Tyr.  &  Gr.  153 ;   Boberis  v.  Barber,  Chitty,  Preced.  by  Pearson, 
p.  225.    So,  the  misinterpretation  of  a  rule  or  order  (such  as  a  standing 
order  of  the  House  of  Loras,  by  a  solicitor  acting  as  a  parliamentary  agent), 
the  construction  of  which  is  doubtful,  is  not  such  culpable  negligence  as  to 
disentitle  the  plaintiff  to  recover  for  his  work,  although  in  consequence  of 
the  mistake  the  bill  is  withdrawn.     Bulmer  v.  GUman,  4  M.  &  Gr.  108 ;  see 
also  In  re  Sadd,  34  Beav.  650 ;  34  L.  J.,  Ch.  562.    It  is  a  good  defence,  that 
the  plaintiff  paid  no  attention  to  the  defendant's  case,  but  resided  at  a  dis- 
tance from  tne  place  where  his  business  was  carried  on,  and  that,  in  fact,  it 
was  transacted  tnere  by  another  person  employed  by  the  plaintiff' ;  Taylor 
T.  GUmbrook,  3  Stark.  75  ;  Hopkinson  v.  Smith,  1  Bing.  13  ;   and  this  was 
ruled  without  reference  to  the  success  or  miscarriage  of  the  business  dona 

The  plaintiff's  negligence  may  now  in  any  case  be  set  up  as  a  oounter- 
clidm  pro  tanto  under  Kules,  1883,  O.  xix.,  r.  3. 

Want  of  certificate,  admission,  dxA  The  defendant  may  put  the  plaintiff 
to  prove,  under  a  special  defence,  that  the  plaintiff  had  a  certificate,  ride 
ante,  pp.  449,  450 ;  or  was  duly  admitted.  Hill  v.  Sydney,  7  Ad.  &  R  956. 
By  the  23  &  24  Vict,  c  127,  s.  22,  the  Law  List,  purporting  to  be  published 
by  the  authority  of  the  Commissioners  of  Inland  Revenue,  and  to  contain 
the  names  of  solicitors  who  have  obtained  stamped  certificates  for  the  cur- 
rent year  (from  16th  November  or  any  later  day  to  15th  November  in  the 
next  year!  on  or  before  the  1st  of  January  in  the  same  year,  shall,  until  the 
contrary  be  made  to  appear,  be  evidence  m  all  courts,  &c.,  that  the  persons 
named  in  it  as  such  solicitors  are  so  certificated ;  and  the  absence  of  the 
name  of  any  person  from  the  List  shall  be  primd  facie  evidence  that  he  is 
not  so  qualified  to  practise  as  a  solicitor  under  a  certificate  for  the  current 
year  ;  but  in  the  latter  case  an  extract  from  the  Roll  of  Attorneys  under 
the  hand  of  the  r^strar  for  the  time  being  (or  of  the  secretary  of  the  Law 
Society,  while  that  society  acts  as  r^;ktrar)  shall  be  evidence  of  the  facts 
appearing  in  the  extract.    See  J.  Act,  1875,  s.  14. 

Agency  husiness.l  Where  one  solicitor  does  business  for  another,  the 
solicitor  who  does  the  business  universally  gives  credit  to  the  solicitor  who 
employs  him,  and  not  to  the  client  for  whose  benefit  it  is  done.  If  the 
Bohcitor  in  such  case  intends  not  to  be  personally  responsible,  it  is  his  duty 
to  give  express  notice  that  the  business  is  to  be  done  on  the  credit  of  the 
dient  Per  cur,,  Scraee  v.  Whittington^  2  B.  &  C.  13.  But  such  notice, 
though  it  may  protect  the  solicitor  from  liability,  will  not  neceffianly  make 
the  client  liable.  See  Bobbins  y.  Fenndl,  11  Q.  B.  248,  256 :  Bobbins  v. 
Heath,  Id,  257,  n. ;  and  Peatfidd  v.  Barlow,  L.  R.,  8  £q.  61. 

Statute  of  Limitations,]  The  contract  to  conduct  a  suit  is  entire  and  can 
only  be  determined  on  reasonable  notice  that  the  solicitor  will  not  proceed 


Action  against  Solicitor  far  Negligence,  457 

without  payment  or  advances  from  the  client ;  and  where  the  suit  ended 
within  six  years  the  Statute  of  Limitations  will  not  bar  the  demand  for  any 
part  of  the  business  ;  Harris  v.  Osboumy  2  Cr.  &  M.  629  ;  Martiiidale  v. 
FaUcn&ry  2  C.  B.  706  ;  Harris  v.  Quine^  L.  R,  4  Q.  B.  663  ;  for  the  solicitor 
cannot  in  general  sue  for  his  costs  until  the  suit  is  ended  or  his  client  dead, 
and  the  stetute  does  not  run  till  the  happening  of  one  of  those  events. 
WTiitehsad  v.  Lord,  7  Exch.  691 ;  21  L.  J.,  Ex.  239. 


ACTION  AGAINST  SOLICITOR  FOR  NEGLIGENCE. 

WTiat  amounts  to  actumable  negligence,']  An  error  of  judgment  on  a  point 
of  law,  open  to  reasonable  doubt,  is  not  sufficient ;  Kemp  v.  Burt^  4  B.  &  Ad. 
424  ;  there  must  be  gross  ignorance  or  gross  negUgence  in  the  performance 
of  his  professional  duties ;  Purves  v.  LandeU,  12  CI.  &  F.  91.  The  solicitor 
is  bound  to  bring  a  fair  amount  of  skill,  care  and  knowledge  to  the  perform- 
ance of  his  duty,  and  this  will  be  a  question  of  fact  for  the  jury  under  the 
direction  of  the  judge,  who  will  explain  the  nature  of  the  duty,  and  the 
degree  of  negligence  which  makes  him  responsible.  Hunter  v.  Caldwell,  10 
Q.  B.  69, 83,  Ex.  Ch. 

The  omission  to  take  the  proper  steps  for  renewing  a  writ,  issued  to  save 
the  Statute  of  Limitations,  was  held  to  be  actionable  negligence.  3.  C.^  Where 
a  mortgage  was  prepared  under  the  defendant's  advice,  and  the  solvency  of 
the  mortgagor  was  questionable  to  the  knowledge  of  the  attorney,  it  was 
held  his  duty  to  search  at  the  Insolvent  Debtors  Court ;  and  if  the  language 
of  the  defendant  shows  that  he  considered  his  search  expedient,  this  is 
evidence  of  his  suspicions  ;  Cooper  v.  Stephenson,  21  L.  J.,  Q.  B.  292  ;  but^ 
the  court  declined  to  say  whether  or  not  searches  of  this  kind  are  necessarily, 
and  in  all  cases,  essential ;  Ibid.  See  also  Langdon  v.  Godfrey y  4  F.  &  F . 
445.  It  may  not  be  part  of  the  duty  of  a  solicitor  to  know  the  legal  opera- 
tion of  conveyances,  but  it  is  his  duty  to  take  care  not  to  draw  wrong  con- 
clusions from  deeds  before  him,  but  to  lay  them  before  counsel,  or  draw  the 
conclusions  at  his  own  peril ;  and  therefore  where  a  solicitor  acted  on  the 
advice  of  counsel  to  whom  he  had  mis-stated  the  legal  effects  of  certain  deeds 
which  did  not  accompany  the  case,  this  was  held  evidence  for  the  jury  of 
negligence  for  which  ne  was  responsible.    Ireson  v.  Pearman,  3  B.  &  C.  799. 

A  solicitor  instructed  to  take  or  to  defend  legal  proceedings  is  liable  for 
fEulure  by  reason  of  his  own  culpable  neglect ;  as,  where  he  was  retained 
to  proceed  on  a  statute  against  an  apprentice,  and  he  proceeded  under  a  wrong 
section  of  the  statute  as  against  a  servant ;  Hart  v.  Frajne,  6  CI.  &  F.  193  ; 
or,  where  the  solicitor  ana  his  witnesses  were  absent  when  a  cause  was 
called  on ;  and  the  counsel  had  a  brief  and  was  present,  and  was  obliged  to 
withdraw  the  record  ;  Hawkins  v.  Harwood,  4  Exch.  603  ;  or,  where  he  sued 
in  an  inferior  court,  which  as  he  ought  to  have  known,  had  no  jurisdiction 
in  the  matter,  and  was  restrained  by  prohibition ;  see  Bobinson  v.  Emanuel, 
L.  R.,  9  C.  P.  416, 416. 

There  are  numerous  other  cases  on  this  subject,  and  they  establish,  in 
general,  that  a  solicitor  is  liable  for  the  consequence  of  ignorance  or  non- 
observance  of  the  rules  of  practice  of  the  court  in  which  ne  sues  ;  for  the 
want  of  care  in  the  preparation  of  the  cause  for  trial ;  or  of  attendance  there- 
on with  his  witnesses ;  and  for  the  mismanagement  of  so  much  of  the  conduct 
of  a  cause  as  is  usually  allotted  to  solicitors.     But  he  is  not  answerable  for 
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eiTor  in  judgment  upon  points  of  new  occunence,  or  of  nice  or  doubtful  con- 
struction, or  such  as  are  usually  intrusted  to  counseL  His  liability  nmst^ 
howeyer,  depend  upon  the  nature  and  description  of  the  mistake  or  want  of 
skill  which  has  been  phown,  and  he  cannot  shift  from  himself  such  reroon- 
sibility  by  consulting  counsel  where  the  law  would  presume  him  to  have 
the  knowledge  himself.  Godefroy  v.  IkUUm^  6  Bing.  467-9,  per  cur.  See 
Lee  V.  Walker,  L.  R,  7  C.  P.  121. 

A  solicitor  will  be  liable  to  an  action,  at  least  for  nominal  damages,  for 
compromising  an  action  against  the  express  directions  of  his  client,  though 
the  compromise  be  really  K)r  the  benefit  of  the  client ;  Butler  v.  Knighty  L. 
R.,  2  Ex.  109  ;  and,  under  such  circumstances,  it  is  no  defence  that  the 
solicitor  acted  under  the  advice  of  counsel  retained  to  conduct  the  cause ; 
Fray  v.  Voules,  1  E.  &.  E.  839  ;  28  L.  J.,  Q.  B.  232.  A  solicitor  retained 
in  an  action  has  no  implied  authority  after  judgment  in  favour  of  his  client, 
to  wee  on  his  behalf  to  postpone  execution.  Lovegrove  v.  White,  L.  K. ,  6 
Q.  r.  440.  And,  in  accordance  with  the  rule  of  Equity,  it  seems  doubtful 
whether  a  solicitor  has  now  any  authority  to  compromise  an  action  without 
the  consent  of  his  client.  Vide  ante,  p.  262 ;  and  confer,  Grant  v.  Holland^ 
3  C.  P.  D.  180. 

Where  the  money  of  a  client  comes  into  the  hands  of  a  |)artner  in  a  firm 
of  solicitors  in  the  ordinary  course  of  their  business  as  solicitors,  the  firm 
are  liable  to  make  good  any  loss  occasioned  by  the  partner's  defalcation.  St, 
Aubyn  v.  Smart,  L.  R,  6  Eq.  183  ;  L.  R,  3  Chu  646 ;  Dwndmald,  EL  of,  v. 
Masterman,  L.  R,  7  E<^.  504.  So  in  the  case  of  nc^tiable  bonds  of  the 
client ;  CUather  v.  Twisden,  24  Ch.  D.  731.  A  simi  of  money  received  to  be 
invested  on  a  specific  mortgage  falls  within  this  rule ;  Harman  v.  Johnson^  2 
E.  &  B.  61 ;  22  L.  J.,  Q.  B.  297  ;  but,  not  a  siun  left  to  be  invested  on 
mortgage  generally,  for  this  is  the  business  of  a  scrivener,  and  does  not  fall 
wilhm  the  province  of  a  solicitor  merely  as  such.  S.  C.  Plumer  v.  Gregory, 
L.  B.,  18  Eq.  621.  Nor,  are  the  firm  liable  for  money  received  by  a  partner 
gud  trustee.    Dundonald,  EL  of,  v.  Masterman,  supra, 

A  solicitor  when  making  a  special  agreement  under  the  Attorneys  and 
Solicitors'  Act,  1870  {ante,  p.  451),  with  reference  to  his  fees,  cannot 
stipulate  that  he  shall  not  be  liable  for  negligence,  as  such  condition  is  by 
sect  7  wholly  void. 

Damages,']  This  action  is  maintainable,  though  the  damages  be  only 
nominal ;  Uodefroy  v.  Jay,  7  Bing.  413,  adopting  the  rule  in  Marzetti  v. 
Williams,  1  B.  &  Ad.  415  ;  Fray  v.  Voules,  supra ;  and  where  the  plaintiff 
shows  that  the  solicitor  has  been  guilty  of  negligence,  as  by  letting  judgment 
^o  by  default  in  an  action  which  ne  was  retained  to  defend  for  the  plaintiff, 
it  is  for  the  defendant  (the  solicitor)  to  show  that  the  plaintiff  had  no  defence 
in  that  action,  and  not  for  the  plaintiff  to  begin  by  showing  he  had  a  good 
defence,  and  so  had  been  damaged  by  the  judgment  by  default  Godefroy 
V.  Jay,  supra.  See  also  Whiteman  v.  Hawkins,  4  C.  P.  D.  13.  As  to  damages 
where  the  solicitor  has  compromised  the  action  contrary  to  his  client's 
instructions  ;  Butler  v.  Knight,  L.  R.,  supra ;  and  where  he  has  improperly 
sold  his  client's  land  under  a  power  of  sale ;  CocJcbum  v.  Edwards,  16 
Ch.  D.  393. 


Defence. 

Statute  of  Limitations.'^  As  the  action  can  be  maintained  without  showing 
special  damage  (supra),  it  follows  that  the  Statute  of  Limitations  runs  from 
the  breach  oi  duty  complained  of ;  Howell  v.  Young,  5  B.  &  C.  259 ;  and  not 
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from  the  first  discovery  of  the  default ;  S.  C,  Short  v.  McCarthy,  3  B.  &  A, 
626 ;  nor,  from  the  occarreuce  of  the  consequential  damage ;  S.  CC.  ;  Smdih 
v.  Fox^  6  Hare,  386 ;  nor,  is  the  remedy  kept  alive  by  the  defendant's  admis- 
sion of  his  responsibility  within  six  years ;  &u>rt  v.  M^Carthy^  supra. 


ACTION  BY  SUEGEONS  OR  OTHER  MEDICAL  PRACTITIONERS. 

The  following  are  the  statutes  which  relate  to  the  qualifications  of  medical 
practitioners,  and  their  capacity  to  sue. 

Under  the  Apothecaries  Act  (55  Geo.  3,  c  194),  s.  21,  no  apothecary 
shfldl  be  allowed  to  recover  anv  charges  claimed  by  him  in  a  court  of  law, 
unless  he  shall  prove  at  the  trial,  that  he  has  obtained  a  certificate  from  the 
Court  of  Examiners  of  the  Apothecaries  Company. 

The  Medical  Act,  1858  (21  &  22  Vict  c.  90,  amended  in  a  few  particulars 
by  the  22  Vict  c.  21,  and  the  23  Vict.  c.  7),  provides  for  the  formation  of  a 
general  "medical  register"  of  all  persons  qualified  to  practise  in  medicine 
or  surgery;  and  (sect  31)  a  person  so  re^tered  is  entitled  to  practise 
medicine  or  suigery,  or  both,  according  to  his  qualifications,  in  any  part  of 
the  Queen's  dominions,  and  to  demand  and  recover  in  any  court  of  law, 
with  ''  full  costs  of  suit,"  reasonable  charges  for  professional  aid,  advice  and 
visits,  and  the  cost  of  any  medicines  or  other  medical  or  sumcal  appliances 
rendered  or  supplied  to  patients.  By  sect.  32  "  no  person  snail  be  entitled 
to  recover  any  ciiarge  in  any  court  of  law  for  any  medical  or  surgical  advice, 
attendance,  or  for  tne  performance  of  anv  operation,  or  for  any  medicine 
which  he  shall  have  both  prescribed  and  supplied,  unless  he  shall  prove 
upon  the  trial  that  he  is  registered  imder  this  act" 

Bv  sect.  27,  the  re^trar  of  the  general  coimcil,  formed  under  the  act,  shall 
yearly  cause  to  be  printed  and  published,  under  the  direction  of  the  council. 
a  register  of  the  names  and  residences  of  all  persons  entitled  to  be  registerea 
imder  it  and  appearing  in  it  on  the  Ist  January  in  each  year,  wim  their 
medical  titles,  diplomas,  and  qualifications,  &c. ;  and  a  copy  of  this  "  medical 
register'*  for  the  time  being  purvortmg  to  be  so  printed  and  published  shall 
be  evidence  in  all  courts,  and  oefore  all  justices  and  others,  that  the  persons 
therein  specified  are  registered  according  to  the  act ;  and  tne  absence  of  the 
name  of  any  person  from  such  a  copy  shall  be  evidence,  until  the  contrary 
appear,  that  he  is  not  registered.  Provided  that  in  the  case  of  a  name  not 
in  the  copy  of  the  register,  a  certified  copy  under  the  hand  of  the  registrar 
of  the  general  council,  or  of  any  branch  council,  of  the  enti^  of  the  name 
on  the  general  or  local  register,  shall  be  evidence  of  registration.  As  to  the 
form  of  register,  see  Pedgrift  v.  Chevallier,  8  C.  B.,  N.  S.  240 ;  29  L. 
J.,  M.  C.  226. 

By  sect  55,  the  act  does  not  extend  to  prejudice  or  affect  the  lawful  oc- 
cupation, trade,  or  business  of  chemist  and  druggist,  and  dentist,  so  far  as 
the  same  extend  to  selling,  compounding,  or  dispensing  medicines.  But  if 
a  chemist  prescribe  he  must  show  registration,  as  sect.  65  exempts  chemists 
onl^  so  far  as  selling,  compounding,  and  dispensing  medicine.  See  Apothe- 
caries Co.  V.  Oreenoughy  1  Q.  B.  799. 

The  lan^age  of  the  Medical  Act,  1868,  s.  32,  resembles  that  of  the 
Apothecanes  Act,  55  Geo.  3,  c.  194,  s.  21  (supra\  under  which  act  many  of 
the  following  cases  were  decided.  Proof  of  qualification  is  a  condition  pre- 
cedent to  recovery,  but  the  want  of  qualification  must  now  be  specially 
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pleaded.    See  Rules,  1883,  O.  xii.,  rr.  15,  20,  anU,  pp.  283,  284.     The  pro- 
visions above  as  to  proof  of  registration  are  probably  only  cnmuljiitiTe,  and 
plaintiff  may  prove  it  by  production  of  a  **  local  register,''  or,  ut  seinb.j  by  an 
examined  copy,  or  by  a  copy  certified  as  in  the  case  of  public  books  under  14 
&  15  Vict.  c.  99,  &  14.    See  ante^  pp.  92, 96.    The  qualification  of  an  apothe- 
cary may  be  proved  by  certificate  under  14  &  15  Vict  c  99,  s.  8,  anUj  p.  da. 
The  identity  of  the  plaintiff  and  the  person  named  in  the  register  wul  be 
presumed.     Simpson  v.  IHsmore,  9  M.  &  W.  47.     The  r^:ister  onlj  sbcuwa 
registration  down  to  the  preceding  January,  but  the  plaintifi's  continuance 
on  the  T&^ter  wiU  probably  be  presumed,^  conformity  with  the  oidinaij 
l^resumption  of  things^,  remaining  in  statu  quo  ;  ante,  p.  33.     To  entitle  the 
plaintiff  to  recover  for  services  and  medicines  supplied,  he  must  hare  had 
the  necessary  qualification,  and  be  registered  in  respect  thereof,  at  the  time 
the  services  were  rendered  and  the  medicines  supplied.    Leman  v.  HouMelnt^ 
L.  B.,  10  Q.  B.  66  ;  dissenting  from  Turners.  Rqfnall,  14  C.  B.,  N.  S.  328'; 
32  L.  J.,  C.  P.  164 ;  in  which  case  the  provisions  of  the  Apothecaries  Act> 
s.  21,  ante,  p.  459,  seem  to  have  been  overlooked ;  see  per  Blackburn,  J.,  L.  B., 
10  Q.  B.  69.   If  two  medical  practitioners  are  in  partnership,  and  one  is  dvlj 
registered,  but  the  other  not,  they  can  jointly  maintain  an  action  for  medical 
services  by    the    fiim ;  per   Erie,    C.    J.,    and    Byles,    J.,   in  Turner  v. 
lieynallf  supra. 

Sect.  31  only  enables  persons  registered  to  practise  medicine  or  fi;nigeiy 
"  according  to  their  qualifications  ;  *'  hence,  where  the  plaintiff's  qualification 
is  to  practise  surgery  only,  he  cannot  recover  for  attendance  in  a  medical 
case,  for  be  is  not  within  the  section,  and  is  prohibited  from  recovering  by 
the  Apothecaries  Act,  s.  21  {anUy  p.  459).  Allison  v.  Haydon^  4  Bing.  619 ; 
Leman  v.  Fletcher^  L.  R.,  8  Q.  B.  319.  He  might,  however,  recover  for 
medicine  administered  as  ancillary  to  a  surgical  case  ;  tide  S.  CC.  See  also 
c»n  this  section,  per  Bramwell,  B.,  Ellis  v.  Kdly,  6  H.  &  N.  226  :  better, 
30  L.  J.,  M.  C.  35,  37.  Sect  32  is  not  confined  in  its  operation  to  actions 
against  the  patients  themselves,  but  extends  to  a  case  where  a  third  person 
has  guaranteed  payment  for  medical  attendance,  etc,  or  is  primarily  liable 
for  it,  as  supplied  on  his  credit.  So,  a  medical  practitioner,  engaged  by 
another  to  attend  his  patients  in  his  absence,  cannot  recover  the  piice  of  his 
services  without  proof  of  registration  ;  De  la  Rosa  v.  Prieto,  16  0.  B.,  N.  S. 
578 ;  33  L.  J.,  C.  P.  262 ;  but  semble,  that  an  unregistered  assistant  may 
recover  his  salary  from  a  registered  practitioner ;  per  cur.  S.  C,  The  act 
applies  to  medical  attendance  given  on  board  a  foreign  man-of-war  in  an 
EngHsh  port.  S.  C.  By  sect.  46,  the  general  council  may  dispense  with 
the  provisions  of  the  act,  or  its  own  regulations,  in  favour  of  certain  peraons 
practising  before  the  act  passed.  A  resident  physician  or  medical  officer  of 
an  hospital  solely  for  foreigners  (not  being  a  British  subject)  is  not  affected 
by  the  act  if  he  has  a  foreign  degree  or  diploma  of  M.D.,  and  has  passed 
such  examination  as  entitles  him  to  practise  in  his  own  coimtry,  and  is  in 
no  other  medical  practice  except  as  such  resident  officer  ;  22  Vict.  c.  21,  s.  6. 

By  the  Dentists'  Act,  1878,  (41  &  42  Vict.  c.  33),  s.  6,  a  person  registered 
under  that  act  may  practise  dental  surgery  ;  and  no  person  who  is  not 
registered  under  that  act,  or  is  a  legally  qualified  medical  practitioner,  is  en- 
tiued  to  recover  any  fee  for  any  dental  operation,  attendance,  or  advice.  As 
to  evidence  of  registration,  see  sect.  29. 

By  the  Veterinary  Surgeons'  Act,  1881,  (44  &  45  Vict.  c.  62),  s.  17,  (2)  no 
person  not  for  the  time  being  on  the  register  of  veterinaiy  surgeons,  or  who 
on  the  27th  August,  1881,  held  the  veterinary  certificate  of  Uie  Highland 
and  Agricultur^  Society  of  Scotland,  shall  be  entitled  after  31st  December, 
1883,  to  recover  any  fee  for  performing  any  veterinary  operation  or  for 
giving  attendance  or  advice. 
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The  superintendent  of  a  station  of  a  railway  company  cannot,  as  such,  and 
without  express  authority,  make  the  company  liable  for  a  surgeon's  bill  for 
attendance  on  a  person  injured  by  an  accident  on  the  railway  ;  Cox  v. 
Midlaiid  Counties  Ry,  Co.,  3  Exch.  268  ;  but  the  general  manager  of  a  railway 
has,  incidental  to  his  employment,  authority  to  bind  the  company  to  pay  for 
surgical  attendance  bestowed  at  his  request  on  a  servant  of  the  company 
injured  by  an  accident  on  their  railway.  Walker  v.  Gt.  W.  By,  Co., 
L.  R.,  2  Ex.  228. 

Defence, 

If  the  defendant  has  received  no  1)enefit,  in  consequence  of  the  plaintiff's 
want  of  skill,  the  latter  cannot  recover.  Kannen  v.  M^Mxdlen.  Peake,  69  ; 
Duffii  v.  JameSf  citeil  7  East,  480.  But  the  remuneration  of  a  practitioner 
who  has  used  due  skill  and  diligence  docs  not  depend  on  his  effecting  a 
cure.  In  the  case  of  a  surgeon,  if  an  operation  which  might  have  been 
useful  has  failed  in  the  event,  he  is  nevertheless  entitled  to  charge  ;  but  if 
it  could  have  been  useful  in  no  event,  he  has  no  claim ;  per  Alderson,  J.,  in 
Hill  V.  Featherstonhatigh,  7  Bing.  574. 


Physician^  Fees,^ 

At  common  law,  a  physician  .could  maintain  no  action  for  his  fees  ; 
Chorley  v.  Bolcot,  4  T.  R.  317;  nor  for  travelling  expenses  ;  Veitch  v.  Russell^ 
3  Q.  B.  928 ;  unless  there  was  a  special  contract  proved  by  imambiguous 
evidence,  and  not  by  mere  letters  acknowledging  a  "  debt "  or  an  "  account,'* 
in  vague  ceneral  terms  ;  S.  C. ;  Ait, -Gen,  v.  R.  College  of  Physicians,  infra ; 
or  unless  ne  had  rendered  services  as  a  surgeon.  Battersby  v.  Lawrence,  Car. 
&  M.  277.  But  the  Medical  Act,  1858,  s.  31,  {ante,  p.  460),  gives  a  general 
right  of  action  to  all  registered  medical  practitioners  ;*  and  a  physician,  if 
registered,  may  now  sue  without  proof  of  any  express  contract  or  implied 
understanding  with  the  patient  that  he  should  be  paid.  Gibbon  v.  Budd, 
2  H.  &  C.  92  ;  32  L.  J.,  Ex.  182.  But,  hy  that  section  any  college  of  phy- 
sicians in  the  United  Kingdom,  may  make  a  bye-law  that  their  fellows  or 
members  shall  not  sue  for  their  fees ;  and  if  they  do,  the  bye-law  may  be 
pleaded  in  bar.  The  Royal  College  of  Physicians  has  passed  a  bye-law  that 
no  Fellow  of  the  College  shall  be  entitled  to  sue  ;  but  this  does  not  include 
members.  Vide  S.  C.  That  College  can  grant  licences  without  restricting 
their  licentiates  from  compounding  and  selling  the  medicine  they  prescribe. 
AtL-Gen.  v.  R,  College  of  Physicians,  IJ.  &  H.  561 ;  30  L.  J.,  Ch.  767. 


ACTION  FOR  AVAGES  AND  WRONGFUL  DISMISSAL. 

In  an  action  by  a  servant  for  his  wages  the  plaintiff  must  prove  a  hiring, 
of  which  Ber>dce  will  be  evidence,  the  length  of  time  of  service,  and  the 
amount  of  wages  due. 

An  indefinite  hiring  in  the  case  of  servants,  without  mention  of  time,  is 
presumably  a  hiring  for  a  year.  LUley  v.  Elwin,  II  Q.  B.  742  ;  Turner  v. 
Robinson,  post,  p.  462.  The  fact  that  the  wages  are  payable  monthly  makes 
no  difference.    And  if,  during  the  year,  the  master  dismisses  his  servant 
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without  cause,  the  latter  is  entitled,  as  damages,  to  his  waj^es  until  the  end 
of  the  year.    Beeston  v.  Collyer,  4  Bing.  309  ;  Fawcett  v.  Cash,  5  B.  &  Ad. 
904.     See,  however,  as  to  damages,  post,  p.  465.    If  the  servant  leave  his 
service  during  the  year  without  good  cause  he  cannot  recover  any  of  the 
current  wages ;  Huttman  v.  Boulnois,  2  C.  &  P.  510.    So,  if  he  is  discharged 
for  good  cause  during  the  year,  either  by  his  master  or  a  magistrate's  order. 
LilUy  V.  Elwin,  ante,  p.  461 ;  Ridgway  v.  Hungerford  Market  Co.,  3  Ad.  &  E. 
171.     Even  though  the  master  has  recovered  damages  against  him  for  the 
misconduct.     Turner  v.  Robinson,  5  B.  &  Ad.  789.    So,  if  the  servant  die 
during  the  year.     PlYmouth  v.  Throgmorton,  1  Salk.  65.    But,  where  S.  was 
employed  as  consultmc  engineer,  at  500/.  payable  in  equal  quarterly  in- 
stalments, for  ^5  months,  to  complete  certain  works,  and  died  after  two 
instalments  became  due,  but  before  the  work  was  finished,  his  administrator 
was  held  entitled  to  recover  the  two  instalments.    Stubbs  v.  Holywdl  J^. 
Ob.,  L.  R,  2  Ex.  311.    The  rule  that  an  indefinite  hiring  is  to  be  taken  as 
a  yearly  one  is  not  a  rnle  of  law ;  but  the  jury  are  to  say  what  the  terms  of 
hiring  were,  judging  from  the  circumstances  of  the  case,  including  evidence, 
if  any,  of  usage  ;  thus,  on  an  indefinite  hiring  at  certain  weekly  wages,  the 
jury  may  infer  that  the  hiring  is  weekly.    Baxter  v.  Nurse,  6M.&  Qt.  936. 
So,  a  hiring  at  ^  21,  2«.  a  week  for  one  year,"  Robertson  v.  Jenner,  15  L.  T., 
N.  S.  514,  Bramwell,  B. ;  or  at  "  21,  a  week  and  a  house,''  Evans  v.  Roe,  L.  R., 

7  C,  P.  138  ;  is  a  hiring  by  the  week  and  not  by  the  year.  See  also  R.  v. 
DroUwich,  3  M.  &  S.  243 ;  and  where  there  is  such  a  written  contract,  oral 
evidence  that,  at  the  time  it  was  signed,  it  was  intended  to  be  a  hiring  for 
a  year,  is  inadmissible.  Evans  v.  Roe,  supra.  Where  the  plaintiff  was  en- 
gaged as  a  clerk  at  a  yearly  salary  of  150/.,  and  was  paid  his  wages  weekly, 
ana  accepted  a  mon&'s  notice  as  determining  his  service ;  and  afterwards 
re-entered  the  service  at  a  salary  of  250/.,  and  was  paid  weekly ;  it  was  held 
properly  left  to  the  jury  to  say,  whether  the  last  hiring  was  on  the  same 
terms  as  the  first,  and  well  determined  by  a  month's  notice.  Fairman  v. 
Oakford,  5  H.  &  N.  635  ;  29  L.  J.,  Ex.  459.  In  the  case  of  the  master  of  a 
ship,  the  hiring  is  not  for  a  year  certain,  and  requires  reasonable  notice  to 
determine  it.  Green  v.  Wright,  1  C.  P.  D.  591.  Questions  may  arise  as  to 
whether  the  hiring  is  even  a  weekly  one.  See  Warhurton  v.  Heyworth, 
6  Q.  B.  D.  1,  C.  A     . 

With  regard  to  a  menial  or  domestic  servant,  there  is  a  common  under- 
standing (except  where  a  different  custom  is  shown  to  prevail),  though  the 
contract  is  for  a  year,  that  it  may  be  dissolved  by  either  party  on  giving  a 
month's  warning  or  a  month's  wages.  Beeston  v.  CoUyer,  4  Bing.  313,  per 
(Jaselee,  J.;  Fatocett  v.  Cash,  5  B.  &  Ad.  908 ;  Nowlan  v.  Ablett,  2  C.  M.  &  K 
54.  In  such  cases,  if  the  master  without  reasonable  cause  turns  the  servant 
away  without  notice,  the  latter  would  be  enabled  to  recover  a  month's  wages, 
beyond  the  arrears ;  Robinson  v.  Hindman,  3  Esp.  235 ;  the  claim  must  be 
for  wrongful  dismissal,  and  not  for  work  and  labour  ;  Fewings  v.  Tisdal,  I 
Exch.  295  ;  recogmsing  Smith  v.  Hayward,  7  Ad.  &  E.  544,  and  dissenting 
from  Eardly  v.  Price,  2  N.  R.  333 ;  on  this  special  claim  the  servant  can 
only  recover  the  month's  wages,  and  not  the  wages  down  to  the  dismissaL 
Hartley  v.  Harman,  11  Ad.  &  E.  798. 

The  term  menial  servant  within  this  rule  includes  a  head  gardener, 
though  living  in  a  separate  house  in  his  master's  grounds  ;  Nowlan  v.  Ablett, 
supra;  Johnson  v.  Blenhinsop,  5  Jur.  870,  T.  T.  1841,  Q.  B. ;  so,  a  huntsman, 
although  hired  at  yearly  wages,  with  perquisites  that  cannot  be  fully  realised 
till  the  end  of  the  year.  Nicoll  v.  Greaves,  17  C.  B.,  N.  S.  27 ;  33  L.  J., 
C.  P.  259.     But  does  not  include  a  governess.     Todd  v.  Kerrich  or  Kellage, 

8  Exch.  151;  22  L.  J.,  Ex.  1. 

Although  a  general  hiring  of  an  agent  at  a  certain  sum  per  annum. 
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fiimply,  is  a  hiring  for  a  year,  jet  a  custom  to  discharge  upon  notice  may  be 
engrafted  on  such  general  hinng  though  the  contract  be  in  writing,  if  the 
terms  are  not  inconsiBtent  with  the  custom  ;  and,  they  are  not  inconsistent 
where  the  hiring  was  at  a  yearly  salary,  stipulating  for  a  gratuity  at  the  end 
of  a  year  on  approval.  Metsmer  v.  Bolton,  9  Exch.  518  ;  23  L.  J.,  Ex.  130  ; 
Parker  v.  Ibbetson,  4  C.  B.,  N.  S.  346 ;  27  L.  J.,  C.  P.  236.  The  custom  must 
be  of  some  reasonable  antiquity  and  standing,  uniform  and  sufficiently  noto* 
nous  and  well  understood  that  people  would  make  their  contracts  on  the 
supposition  that  it  exists.  FoxdUY.  International  Land  Credit  Co.,  16  L.  T. 
N.  S.  637,  Byles,  J.  Whether  a  written  contract  excludes  the  custom,  is 
for  the  judge,  and  not  for  the  jury,  to  decide.  Parker  v.  Ibbetsonj  supra. 
When,  however,  the  hiring  is  expressly  for  a  time  certain,  a  custom  of  the 
trade  for  a  master  or  a  servant  to  determine  it  at  any  time  without  notice  is 
inadmlBsible  to  control  the  contract  Peters  v.  Stafteley,  15  L.  T.,  N.  S.  275 ; 
M.  T.  1866,  Q.  R  In  Fairman  v.  Oakford,  ante,  p.  462,  Pollock,  C.  B., 
observe  ^^  that  Juries  in  London  usually  find  that  clerks  are  entitled  to  3 
months'  notice.  29  L.  J.,  Ex.  460.  Accord,  Foxall  v.  International  Land 
Credit  Co,,  swpra.  In  Darke  v.  Grosvenor  Hotel  Co.,  Q.  B.,  T.  T.,  1865,  ex,  rel, 
editoris,  the  court  awarded  the  secretary  of  that  public  company  3  months' 
salary  in  lieu  of  notice.  In  the  case  of  the  emplovment  of  an  advertising 
and  canvassing  agent^  the  jury  found  that  a  montn's  notice  was  sufficient. 
Hiseox  V.  Batdieuor,  15  L.  T.,  N.  S.  543.  It  was  in  this  case  said  to  make 
no  difference,  whetner  the  remuneration  is  by  salary  or  commission ;  S.  C. 
Id.  cor.  Byles,  J.  See,  however,  Ehodes  v.  Forwood  and  Ez  pte,  Maclure, 
cited  post,  p.  464  On  the  question  of  notice  it  may  be  material  to  consider 
whetner  there  exist  a  contract  of  service  between  the  parties.  See  on  this 
point,  R.  V.  Neguts,  L.  R.,  2  C.  C.  34,  and  cases  there  cited.  See  also  further, 
sub.  tit  Work  as  agents,  post,  pp.  526,  527. 

It  has  never  been  decided  uniether,  on  a  hiring  for  a  year  without  any 
express  contract  as  to  notice,  if  the  service  continue  beyond  the  first  year, 
eitner  party  can  determine  the  contract  at  the  end  of  the  current  year  with- 
out notice,  or  whether  a  reasonable  notice  ought  to  be  given  previously.  See 
Beeston  v.  CoUyer,  4  Bing.  309.  A  contract  "  for  one  whole  year,  and  so 
from  year  to  year  so  lon^  as  the  parties  should  respectively  please,"  can  only 
be  determinea  at  the  ena  of  a  current  year  ;  Williams  v.  Byrne,  7  Ad.  &  E. 
177 ;  and  senMe,  by  reasonable  notice ;  Id.  182.  An  agreement  between 
master  and  servant,  ''to  be  binding  between  the  parties  for  12  months  cer- 
tain from  the  date,  and  to  continue  from  time  to  time  until  3  months'  notice 
be  ffiven  by  either  party,"  may  be  determined  by  3  months'  itotice  expiring 
at  uie  end  of  the  first  year.  Brovm  v.  Symons,  8  C.  B.,  N.  S.  208;  29  L.  J., 
C.  P.  251.  An  agreement  "for  12  months  certain,  after  which  time  either 
party  should  be  at  liberty  to  terminate  the  agreement "  by  3  months'  notice, 
may  be  determined  without  notice  at  the  end  of  the  12  montlis.  Langton 
T.  Carleton,  L.  B.,  9  Ex.  57,  diss,  Kelly,  C.  B.  Sed  qwxre.  An  agreement 
of  hiring  for  6  months  and  ''  6  months'  notice  from  either  side  to  terminate 
the  agreement,"  may  be  determined  at  any  time  after  the  expiration  of  the 
first  6  months.  Kcm  v.  HaH,  I.  R,  2  C.  L.  138,  C.  P.;  Ir.  Ex.  Ch.  I.  R, 
3  C.  L.  388 ;  and  see  Ryan  v.  Jenkinson,  25  L.  J.,  Q.  B.  11. 

Where  the  master  has  dispensed  with  the  plaintiffs  services  before  he  has 
entered  on  the  service,  and  nas  refused  to  abide  by  his  contract,  the  servant 
may  bring  an  action  on  the  contract  before  the  time  for  its  commencement 
has  arrived.  Hochster  v.  De  La  Tour,  2  E.  &  B.  678  ;  22  L.  J.,  Q.  B.  455. 
Accord.  Frost  v.  Knigkt,  L.  R.,  7  Ex.  Ill,  Ex.  Ch.  An  offer  by  the  plaintiff 
to  serve  is  unnecessary ;  readiness  and  willingness  to  serve,  which  implies 
ability,  is  sufficient     Wallis  v.  Warren,  4  Exch.  361. 

If  a  servant  misconduct  himself,  the  master  may  turn  him  away  without 
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any  warning.    Spain  v.  Amott,  2  Stark.  256.    A  refusal  to  obey  a  lairiiil 
order  (as  to  remain  at  home  at  a  certain  time,  or  to  do  a  proper  daj's  harvest 
work,  &c.)  is  a  good  ground  of  dismissal ;  S.  C.  ;  LUley  v.  Elvnrij  1 1  Q.  B. 
742  ;  however  reasonable  or  ui^ent  the  excuse  for  the  servant's  wilful  ab- 
sence may  be.     Turner  v.  Mason,  14  M.  &  W.  112.     If  a  clerk  wrongfully 
claim  to  be  a  partner,  the  master  may  dismiss  him  forthwith  as  clerk.  Amor 
V.  Fearon,  9  Ad.  &  E.  548.    So,  where  a  clerk  disobeys  a  direction  to  apply 
remittances  in  a  particular  way  ;  Smith  v.  Thompson,  8  C.  B.  44 ;  or,  a  tra- 
veller neglects  immediately  to  remit  sums  collected,  in  accordance  with,  the 
terms  of  his  engagement ;  BUnkam  v.  Hodges'  DistUlery  Co.,  16  L.  T.,  N.  S. 
608,  Byles,  J. ;  or  sells  his  employer's  goods  (wines)  to  a  brothel-keeper ; 
Id. ;  or,  where  a  servant  embezzles,  though  his  wages  due  exceed  what  he 
has  embezzled.    Brown  v.  Orofi^  1  Chitty,  Prac.  of  the  Law,  82.    The  master 
is  not  bomid  to  assign  the  cause  at  the  time  of  the  dismissal ;  and  where 
good  ground  for  dismissal  existed  at  the  time,  it  is  immaterial  whether  or 
not  it  was  the  real  cause.    Rid{f\vay  v.  Hungerford  Market  Co.,  3  Ad.  &  E. 
171.     See  SpottxDood  v.  Barrow^  5  Exch.  110.     Where  the  payment  of  wages 
was  to  be  at  the  rate  of  502.  per  month,  it  was  held  that  subsequent  miscon- 
duct was  no  answer  to  an  action  for  wages  which  had  then  accrued  due^ 
because  there  was  a  vested  right  to  each  month's  wages,  when  the  month  had 
elapsed.     Taylor  v.  Laird,  1  H.  &  N.  266 ;  25  L.  J.,  Ex.  329 ;  Button  v. 
Thompson,  L.  R.,  4  C.  P.  330.     This  may,  however,  be  altered  by  the  terms 
of  the  hiring,  as  where  the  plaintiff  was  employed  on  the  terms  that  he 
should  give  14  days'  notice,  and  if  he  left  without  notice  should  forfeit  all 
wages  due  :  the  wages  were  ascertained  on  each  Thursday  up  to  that  day,  and 
paid  on  the  followinc  Saturday ;  the  plaintiff  worked  on  Fridav  and  left 
without  notice  ;  held  that  he  forfeited  the  wages  earned  up  to  Thursday  as 
well  as  those  subsequently.     Walsh  v.  Walley,  L.  R.,  9  Q.  B.  367.    Where 
a  master,  having  a  right  to  discharge  his  servant  for  misconduct,  condones 
the  act  of  misconduct  and  retains  the  servant,  he  cannot  afterwards  dis- 
charge him  for  the  same  act.    Phillips  v.  Foxally  L.  R,  7  Q.  B.  680,  per 
BlacKbum,  J. 

The  bankruptcy  of  the  master  is  not  a  dissolution  of  the  contract  of 
hiring.  ThoTnas  v.  Williams,  1  Ad.  &  E.  685.  Dissolution  of  the  partner- 
fihip  of  the  employers  is  not  necessarily  a  breach  of  the  contract  of  the  firm 
to  employ  the  plaintiff ;  at  all  events,  if  plaintiff  entered  into  the  service  of 
the  altered  firm,  this  is  evidence  in  prooi  of  a  defence  of  voluntaiy  exone- 
ration from  the  first  contract  before  breach.  Hobson  v.  Cowley,  27  L.  J.,  Ex. 
205.  But,  dissolution  of  partnership,  has  been  held  to  be  a  breach  of  an 
agreement  to  teach  a  business,  contamed  in  an  agreement  of  apprenticeship. 
Cowhman  v.  SUlar,  22  L.  T.,  N.  S.  480,  E.  T.  1870,  0.  P.;  see  also  Eaton  v. 
Western,  9  Q.  B.  D.  636,  C.  A.  If  there  be  an  agreement  for  service  between 
the  plaintiff  and  A.  and  B.,  then  in  partnership,  the  death  of  one  of  the 
partners  puts  an  end  to  the  contract,  though  the  service  was  for  a  time 
certain  ;  and  no  action  can  be  maintained  against  the  survivor  for  not  em- 
ploying the  plaintiff.  Tasker  v.  Shepherd,  6  H.  &  N.  575  ;  30  L.  J.,  Ex.  207. 
But  a  voluntary  parting  with  the  business,  is  a  breach  of  the  contract  to 
employ.  Stirling  v.  Maitland,  5  B.  &  S.  840 ;  34  L.  J.,  Q.  B.  1.  See  Cook 
V.  Shencood,  3  F.  &  F.  729  ;  11  W.  R.  595,  C.  P.  E.  T.  1863.  But  an  agent 
or  servant  paid  by  commission  on  the  profits  of  the  business  carried  on,  can- 
not sue  his  employer  for  giving  up  the  business  before  the  expiration  of  the 
term  for  which  he  was  engaged ;  Bhodes  v.  Forux)od,  1  An.  Ca.  256,  D.  P. ; 
nor  for  giving  it  up  without  notice.  Ex  pte.  Maelure,  L.  R.,  5  Ch.  737; 
L.  Leith,  dec.  Shipping  Co.  v.  Ferguson,  13  So.  C.  of  Sess.  Cases,  1850^ 
p.  51. 

In  contracts  for  peisonal  service  it  is  an  implied  condition  that  the  death 
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of  either  party  sliall  diasolve  the  contract.  Farrow  v.  Wilson,  L.  R.,  4  C.  P, 
744.  The  plaintiff  was  hired  as  a  farm  bailiff,  by  A.  at  weekly  wages,  with 
a  stipulation  for  6  months'  notice  or  6  months  pay :  it  was  held  that  the 
contract  was  dissolved  by  A.'8  death,  and  that  tne  stipulation  as  to  notice 
did  not  apply.    Id. 

Where  an  apprenticeship  is  dissolved  b^  the  death  of  the  master  during 
the  term,  nojMjt  of  the  prem^im  paid  is  recoverable  from  his  executors  ; 
Whiiwwp  V.  Hughes,  L.  R,  6  CfP.  78.  In  Hirst  v.  ToUon,  2  Mac.  &  G.  134 ; 
19  L.  J.,  Ch.  441,  an  articled  clerk  was  allowed  to  prove  against  the  estate 
of  his  master,  an  attorney,  who  died  during  the  articles,  for  the  propor- 
tionate part  of  the  premium  the  clerk  had  paid.  Sed  qutere,  for  this  uecision 
was  founded  on  an  erroneous  view  of  the  rule  at  conmion  law.  See  judg- 
ments in  IVhincup  v.  Hughes,  supra.  Incapacity  in  a  servant  from  illness, 
arising  after  a  contract  for  personal  service,  absolute  in  its  terms,  had  been 
entered  into,  is  an  answer  to  an  action  for  its  breach.  Boast  v.  Firth,  L.  R., 
4  C.  P.  1.  So,  in  the  case  of  a  contract  involving  personal  skill ;  as  a 
pianoforte  player.  Bobinson,  v.  Damson,  L.  R.,  6  Ex.  269.  But,  where  from 
the  circumstances  it  can  be  given,  the  employer  is  entitled  to  rea.sonable 
notice  of  such  disability.  S.  C,  per  Brett,  J.,  at  N.  P.  Jd.  p.  271.  Inca- 
pacity of  the  servant  from  sickness  is  not  a  determination  of  the  contract, 
nor,  will  it  justify  dismissal  without  regular  notice ;  sembU  K  v.  JVintersett, 
Cald.  298.  So,  where  a  person  entered  into  service  as  a  brewer  for  a  term 
certain  at  weekly  wages,  and  became  disabled  by  illness  for  several  months, 
but  afterwards  was  employed  by  the  defendant  as  before, — held,  that  this 
involuntary  inability  did  not  suspend  the  right  to  wages  ;  nor  negative  the 
allegation  of  readiness  and  willingness  to  serve.  Cuckson  v.  Stones,  1  E.  & 
E.  248  ;  28  L.  J.,  Q.  B.  25.  But,  permanent  disability,  such  as  paralysis, 
&c.,  would  have  justified  putting  an  end  to  the  contract ;  per  cur.  S.  C. 
Total  inability  to  perform  his  duty  will  not  prevent  a  servant  from  reco- 
vering wages  for  the  time  he  actually  servea,  where  the  agreement  is  not 
for  any  specific  term.  Bayley  v.  Rimmell,  1  M.  &  W.  506.  A  seaman  dis- 
abled in  the  course  of  his  duty  is  entitled  to  wages  for  the  whole  voyage  ; 
Chandler  v.  Otieves,  2  H.  Bl.  606,  n.  Inability  to  perform  his  duty  by 
reason  of  incompetency  or  ignorance  will  justify  the  dismissal  of  an  artificer, 
notwithstanding  a  contract  for  a  term,  wiiere  ne  was  hired  on  the  express 
representation  tnat  he  had  the  requisite  skilL  Harmer  v.  Cornelius,  5  C.  B., 
N.  S.  236  ;  28  L.  J.,  C.  P.  85 ;  and  where  a  person  is  employed  to  do  some- 
thing requiring  skill,  there  is  an  implied  warranty  that  he  po.<sesses  the 
requisite  skill ;  per  curiam,  S.  C.  Where  the  contract  of  yearly  service 
is  determined  by  consent  in  the  middle  of  a  quarter,  there  is  no  necessarily 
implied  contract  to  pay  pro  ratd;  but  a  juiy  may  infer  such  an  agreement 
from  circumstances.  Lambum  v.  Cruden,  2  M.  &  Gr.  253  :  Thomas  v.  JVil- 
liams,  1  Ad.  &  E.  685. 

Where  a  contract  of  apprenticeship  provides  that  the  apprentice's  father 
shall  provide  him  with  board  and  lodging,  but  is  silent  as  to  the  place  where 
the  apprentice  is  to  be  taught,  the  master  is  bound  to  teach  him  at  or  near 
the  place  where  the  business  was  carried  on,  at  the  time  the  contract  was 
executed.  Eaton  v.  Western,  9  Q.  B.  D.  636,  C.  A.  But,  it  seems  it  is 
otherwise  where  the  apprentice  resides  in  his  masters  house.  Id.  641, per 
Hannen,  P. ;  Coventry  v.  Windal,  Brownl.  67. 

As  to  agreements  for  service  within  the  Stat  of  Frauds,  s.  4,  see  post, 
p.  468.  See  abo  the  Employers  &  Workmen  Act,  1875  (38  &  39  Vict.  c.  90^ 
as  to  the  contracts  to  which  that  act  applies. 

Damages.']  A  dismissed  servant  may  (and,  if  he  can,  ou^t  to)  enter  into 
another  service  ;  per  cur.,  in  Hochster  v.  De  la  Tour^  2  E.  &  B.  690 ;  22  L.  J., 
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Q.  B.  458.  He  is  not  entitled  to  his  full  salary  for  tlie  unexpired  period  of 
the  contract  for  service,  but  that  is  to  be  reduced  by  the  probabilities  of  Ms 
having  other  employment  during  such  service.  HartUmd  v.  General 
Exchange  Bank,  14  L.  T.,  N.  S.  863,  Willes,  J.  See  Ydland's  Case,  L.  B., 
4  Eq.  360  ;  Ex  pte.  OUirke,  L.  R,  7  Eq.,  650  ;  and  Ex  pie,  Logan,  L.  R..  9 
Eq.  149.  In  OandeU  v.  Pontigny,  4  Camp.  375 ;  1  Stark.  198 ;  where  wages 
were  payable  quarterly,  the  clerk,  who  was  tortiously  discharged  in  the  middle 
of  the  quarter,  was  allowed,  on  a  tender  of  his  services,  to  recover  for  the 
whole  quarter.  But  this  decision,  which  is  inconsistent  with  those  above 
cited,  is  not  now  followed.  See  Smith  v.  Hnyward,  7  Ad.  &  E.  644  ;  Cfood" 
man  v.  Pocock^  15  Q.  B.  676  ;  and  2  Smith's  L.  C,  8th  ed.,  pp.  46,  et  seq. 

Defence, 

The  defence  of  dismissal  for  misconduct  must  be  specially  pleaded ;  Rules, 
1883,  0.  xix.,  r.  15,  ante,  p.  283. 

It  is  a  good  defence  that  the  servant  has  already  recovered  dama^  for 
wrongful  dismissal  from  the  service  ;  for  he  cannot  by  subsecjuently  ten- 
dering his  services  recover  for  a  continued  refusal  to  employ  hmi  through- 
out the  original  time  of  service ;  Bamsley  v.  Taylor,  37  L.  J.  Q.  B.  39. 
See,  however,  Unwin  v.  Clarke,  L.  R.,  1  Q.  B.  417,  423,  per  Blackburn,  J. 

By  the  Merchant  Shipping  Act,  1854,  ss.  2,  189,  no  person  (except  the 
master  or  pilot),  engaged  m  any  capacity  on  board  ship,  can  in  general  sue 
in  a  superior  court  for  his  wages,  where  they  do  not  amount  to  50Z. ;  but 
this  defence  must  be  speciallv  pleaded.  The  term  "  claim  for  wages  "  in  31 
and  32  Vict.  c.  71,  s.  3,  (2),  has  been  held  to  include  a  claim  for  wrongful 
dismissal.    Hie  Blessing,  3  P.  D.  35.    Sed  qu(ere. 
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On  a  contract  of  sale  of  goods  and  chattels,  the  obligations  of  the  seller 
are — 1.  To  deliver,  or  presene  for  delivery,  to  the  buyer ;  2.  To  perform 
warranties  express  or  implied ;  3.  Neither  wilfully  to  misrepresent  nor 
fraudulently  to  conceal  anything  relating  to  the  thing  sold.  The  obli- 
gations of  the  buyer  are — 1.  To  accept  the  article  sold ;  and  2.  To  pay 
the  price.  The  precise  time  of  the  change  and  vesting  of  the  property,  and 
the  risk  of  loss  (periculum  rei  venditas),  are  also  questions  incidental  to  this 
contract 

Though  the  price  to  be  paid,  may  in  part  consist  of  an  article  to  be  given 
in  exchange,  the  entire  contract  is  in  substance  one  of  sale,  and  (except  as 
to  the  form  of  claiming  upon  it)  may  be  so  treated.  Badi  v.  Choen,  6  T.  R. 
409  ;  Pothier,  Contrat  de  V  ente,  par.  30.  But,  a  mere  exchange  cannot  be 
treated  as  a  sale.  Harrison  v.  Lwce,  14  M.  &  W.  139.  The  subject  of  war- 
ranties has  been  already  under  consideration,  ante,  pp.  436,  et  seq.  That  of 
misrepresentation  and  fraud  will  be  foujidpost,  sub.  tit.  Defences  to  simple 
contracts — Fratul  and  Action  for  Deceit.  The  remaining  obligations,  and 
the  evidence  relating  to  them,  are  the  subject  of  this  and  the  next  following 
heads. 

At  common  law,  and  independently  of  the  Stat,  of  Frauds,  a  sale  of  per- 
sonal property  is  good,  though  the  bargain  be  oral.  Blackstone  thus  lays 
down  the  common  law  (2  Comm.  447-8) — If  the  vendor  names  the  price 
and  the  vendee  agrees  to  give  it,  the  bargain  is  stnick,  and  neither  is  at 
liberty  to  be  oflf,  provided  immediate  possession  be  tendered ;  but  if  neither 
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the  money  be  paid,  nor  the  goods  delivered,  nor  tender  made,  nor 
any  Rubsequent  agreement  be  entered  into,  it  is  no  contract,  and  the 
owner  may  dispose  of  the  goods  as  he  pleases.  But  if  any  part  of  the  price 
is  paid  down,  if  it  be  but  a  penny,  or  any  portion  of  the  goods  be  delivered 
by  way  of  earnest,  the  property  of  the  gocnls  is  absolutely  bound  by  it,  and 
the  vendee  may  recover  the  goods  and  tiie  vendor  the  price.  An  examina- 
tion of  the  authorities  supports  the  statement  of  Blackstone.  See  Shep. 
Touchst  224-5  ;  the  cases  cited,  per  cun,  in  Thorpe  v.  Thorpe,  1  Lutw.  252. 
The  old  authorities  in  1  Reeves,  £ng.  L.  166 ;  3  id,  372-4  ;  Noy*s  Maxims, 
87  ;  Bach  v.  Owen,  5  T.  R.  409,  410. 

Several  cases  in  Brook's  Ab.  (cited  in  5  Yin.  tit.  Contract  and  agreement) 
throw  light  on  the  law  of  sales  without  writing.  Thus,  a  mere  oral  agree- 
ment for  sale,  without  paying  or  giving  day  of  payment,  is  not  a  binding 
bai^n ;  1  Dyer,  30,  pi.  203 ;  5  Vin.  606,  pi.  4  ;  Id,  509,  pi.  3 ;  but  the 
contract  binds  if  a  future  day  for  payment  is  fixed ;  Id.  510,  pi.  4  ;  so,  if  the 
buyer  produces  and  begins  to  count  the  money;  Id.  Ib.t  pl-  5 ;  so,  if  he  goes 
to  fetcn  the  money  witn  consent  of  the  seller ;  Id.  J6.,  pl.  6. 

It  is  observable,  however,  that  the  earlier  dicta  chiefly  relate  to  simple 
oral  sales  for  ready  money,  which  supposed  immediate  ]X!rformance  on  both 
sides,  and  in  such  cases  neglect  to  perform  on  one  side,  released  the  other ; 
but  at  the  present  time  a  contract  for  sale  is  good,  although  neither  the 
money  be  paid  or  a  day  expressly  named  for  pavment.  Kent  (2  Comm.  492) 
say^,  that  when  the  terms  are  agreed  upon  and  bargain  struck,  and  every- 
thing  to  be  done  by  the  seller  is  complete,  '^  the  contract  becomes  absolute 
without  pavment  or  delivery,  and  the  property  and  risk  of  accident  vest  in 
the  buyer.'^  And  it  is  now  settled  that,  by  a  contract  for  the  sale  of  specific 
ascertained  ^oods  the  property  immediately  vests  in  the  buyer  and  a  right 
to  the  price  in  the  seller,  unless  it  can  be  shown  that  such  was  not  the  inten- 
tion of  the  parties.  OUmour  v.  Supple,  11  Moo.  P.  C.  551,  566  ;  Accord, 
Calcutta,  <tc.  S.  Navi^.  Co.  v.  De  Mattos,  32  L.  J.,  Q.  B.  322, 329,  per  Black- 
burn, J.  See  also  Stmmont  v.  Swift,  5  B.  &  C.  862,  per  Bayley,  J. ;  Tarling 
v.  Baxter,  6  B.  &  C.  360. 

The  doctrine,  however,  that  the  property  is  changed  on  the  making  of  an 
effectual  baigain,  applies  onlv  to  cases  where  the  article  sold  is  ascertained 
and  in  esse  at  the  time ;  for  if  the  bargain  requires  anything  further  to  be 
done  bv  the  seller,  as  to  make  the  article,  or  to  set  apart,  or  ascertain  the 
price  of  the  goods  sold,  by  weight,  number,  measurement,  selection,  or  other- 
wise, the  property  does  not  pass  until  they  are  in  a  state  fit  for  delivery. 
Blackburn  on  Contract  of  sale,  152;  GilTtwur  v.  Supple,  supra;  Jenner 
V.  Smith,  L.  R.,  4  C.  P.  270  ;  2  Kent  Comm.  495,  49i5,  604.  But,  if  it 
appear  from  the  agreement  that  the  intention  of  the  parties  is  that  the 
propertv  shall  pass  presently,  the  property  does  pa^s,  though  there  remain 
acts  to  be  done  by  tne  vendor  before  the  goods  are  deliveraole.  Blackburn 
on  Contract  of  Sale,  160  ;  and  see  Young  v.  Matthews,  L.  R.,  2  C.  P.  127  ; 
Turleyv,  Bates,  2  H.  &  C.  200 ;  S.  C.sub,  nom.  Farley  v.  Bates,  33  L.  J.,  Ex. 
43.  The  cases  on  the  vesting  of  property  by  sale  are  collected,  post,  p.  486, 
and  sub.  tit  Action  for  conversion  of  goods,  where  also  will  be  found  the  cases 
on  Lien  and  Stoppage  in  transitu.  The  subject  of  delivery  is  treated  of 
under  the  heads  oi  Action  for  rwt  delivering  goods,  and  for  goods  sold  and 
delivered,  post,  pp.  489,  494,  et  seq. 

Points  often  arise  respecting  the  effect  of  a  contract  or  negotiation 
relating  to  a  sale,  contained  in  a  written  correspondence.  On  this  some 
cases  have  been  already  cited  under  a  former  heau,  ante,  pp.  287,  et  seq.  The 
rule  is,  that  as  soon  as  an  offer  by  A.  is  accepted  by  B.,  in  a  letter  duly  posted 
and  addressed  by  B.  to  A.,  the  contract  is  complete,  although  the  letter  may 
not  reach  A.    Duncan  v.  Topham,  8  C.  B.  225  ;  Dunlop  v.  Higgins,  1  H.  L. 

H  H  2 


468  Action  for  not  Accepting  Goods, 

C.  381 ;  S.  C.  9  Sc.  C.  of  Sess.  Cases,  1847,  p.  1407  ;  Harries  cage,  L.  R,  7 
Ch.  587 ;  Household^  d'c,  Insur.  Co.  v.  Grant,  4  Ex.  D.  216,  C.  A.,  oveimlingy 
British  db  American  Telegraph  Co,  v.  CoUon,  L.  R.,  6  Ex.  108  ;  see  alsoS  Ajk 
Ca.  692,  per  Ld.  Blackburn.  The  acceptance  must  be  unconditional  in  order 
to  bind  the  party  offering.  Cliaplin  v.  Clarke,  4  Exch.  403.  If,  therefore, 
the  acceptance  introduce  any  variation,  there  is  no  contract,  unless  there  be 
evidence  of  assent  by  the  other  party  to  the  alteration,  either  express  or 
implied.      Illustrations  of  this  rule  will  be  found  in  Wontner  v.  Shairp,  4 

C.  B.  404  ;  Duke  v.  Andrews,  2  Exch.  290 ;  Chevelty  v.  Fuller,  13  C.  B.  122 ; 
Hutton  V.  Upfill,  2  H.  L.  C.  674  ;  Barker  v,  Allan,  5  H.  &  N.  61  ;  29  L.  J., 
Ex.  100 ;  Appleby  v.  Johnson,  L.  R.,  9  C.  P.  158.  See  further  on  the  making, 
accepting,  and  retractation  of  offers,  cases  cited  ante,  pp.  287,  et  seq.  A  tender  to 
supply  goods  at  specified  prices,  followed  by  an  order  for  a  specified  quantity 
of  such  goods,  constitutes  a  valid  contract.  Gt,  N.  Ry,  Co.  v.  JVitham,  L,  R., 
9  C.  P.  16.  A  mere  mental  assent  to  the  terms  of  a  proposed  contract  is 
not  binding,  but  acting  on  those  terms,  may  amount  to  evidence  of  the 
adoption  of  the  contract.      Metropolitan  Ry,  Co,  v.  Brogden,  2  Ap.  Ca.  666, 

D.  r.  Where  the  contract  is  entered  into  by  telegram,  the  sender  is  not 
liable  for  a  mistake  of  the  telegraph  clerk  in  sending  the  message.  Hefikel 
v.  Rape,  L.  R.,  6  Ex.  7. 

In  an  action  for  not  accepting  goods  sold,  the  plaintiff  may  be  put  to 
proof  of  the  contract,  the  performance  of  all  conditions  precedent  on  his 
part,  the  refusal  to  receive,  and  the  amount  of  damage. 

It  is  most  commonly  in  an  action  for  not  accepting  that  the  question  as 
to  the  validity  of  contract  of  sale  without  writing  arises,  although  it  occurs 
in  other  actions,  &c.  The  principal  decisions  on  the  Stat,  of  Frauds,  so  far 
as  relates  to  contracts  not  to  be  performed  within  a  year,  and  for  the  sale  of 
goods  and  merchandise,  therefore  may  be  collected  here. 

The  contract — StcU,  of  Frauds,  s.  4.]  By  the  Stat,  of  Frauds,  29  Car.  2, 
c.  3,  8.  4,  no  action  shall  be  brought  whereby  to  charge  any  person  "  upon 
any  agreement  that  is  not  to  be  perfoiined  within  tne  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon  whidi  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised.'* 

Contracts  within  the  Stat,  of  Frauds,  s.  4]  Sect.  4  applies  ^'  to  contracts 
the  complete  performance  of  which  is  of  necessity  extended  beyond  the 
space  of  a  year.''  ....  "Where  the  agreement  distinctly  shows, 
upon  the  face  of  it,  that  the  parties  contemplated  its  performance  to  extend 
over  a  greater  space  of  time  than  one  year,  the  case  is  within  the  statute  ; 
but  that  where  the  contract  is  such,  that  the  whole  may  be  performed 
within  a  year,  and  there  is  no  express  stipulation  to  the  contrary,  the 
statute  does  not  apply  ; "  per  Tindal,  C.  J.,  Soueh  v.  Straubridge,  2  C.  R 
815;  Boydell  v.  Drummond,  11  East,  142;  Knowlnuin  v.  Bluett,  L.  R,  9  Ex.  1, 
307,  Ex.  Ch.,  1  Smith's  Lead.  Cas.,  notes  to  Peter  v.  Compton, 

An  agreement  to  serve  for  70/.  the  first  year,  902.  the  second,  and  so  on, 
is  within  the  section,  and  requires  a  writing ;  and  such  writing  cannot  be 
eirolained  by  showing  a  contemporary  or  subsequent  agreement  to  pay  the 
salary  quarterly.  Giraud  v.  Rtchm^md,  2  C.  B.  835.  An  agreement  by  a 
company  that  E.  "  shall  be  the  solicitor  to  the  company,"  ''and  shtdl  not  be 
removed  from  his  office  except  for  misconduct,"  is  witliin  the  section.  Eley 
V.  Positive  A  ssur,  Co,,  1  Ex.  D,  20  ;  aflirra.  on  another  ground,  Id,  88,  C.  A. 
So,  is  an  agreement  that  S.  should  not  carry  on  a  certain  trade.  Davey  v. 
Shannon^  4  JSx.  D.  81. 
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A  contract  for  a  year's  service,  to  commence  on  a  subseouent  day,  is 
within  the  section.  Bracegirdle  v.  Heald,  1  B.  &  A.  722 ;  Snelling  v.  Hunt- 
ingMd,  Ld,,  1  0.  M.  &  R  20  ;  Britain  v.  Rossiter,  11  Q.  B.  D.  123,  C.  A  ; 
unless  perhaps,  if  the  service  is  to  begin  on  the  next  day.  Id,  125  ;  Caw- 
thorn  V.  Cordrey,  infra.  The  contract  is  within  the  statute,  although  the 
service  is  subject  to  be  determined  by  a  notice  within  the  year.  Dooson  v. 
CoUiSj  1  H.  &  N.  81 ;  25  L.  J.,  Ex.  267.  A  contract  not  enforceable,  because 
of  the  statute,  is  an  existing  contract,  and  a  fresh  contract  cannot  be  implied 
from  acts  done  in  pursuance  of  it.  Britain  v.  Rossitery  supra ;  but,  where 
A.  orally  agreed  to  serve  B.  for  a  year,  the  service  to  commence  on  a  subse- 
quent day  ;  and  A.  entered  upon  the  service  upon  the  day  named,  and  B« 
paid  him  wages  on  account ;  it  was  held  that  the  jury  might  infer  a  new 
implied  contract  from  that  day.  Cawthom  v.  Cordrey^  13  C.  B.,  N.  S.  406  ; 
32  L.  J.,  C.  P.  152. 

The  section  applies  only  to  contracts  which  are  not  to  be  performed  on 
either  side  within  the  year.  Bracegirdle \,  Heald,  supra;  DoneUan  v.  Bead^ 
3  B.  &  Ad.  899.  If  all  that  is  to  be  done  by  one  party,  as  the  consideration 
for  the  promise  of  the  other,  can  be  done  within  the  vear,  it  is  not  within 
the  section.     S.  C.  ;   Smith  v.  Neale,  2  C.  B.,  N.  S.  67  ;  26  L.  J.,  C.  P.  143. 

The  doctrine  of  part  performance  vide  ante,  p.  291,  applies  only  to  con- 
tracts relating  to  land.  Britain  v.  Rossiter,  supra.  See  also  Caton  v.  Caion, 
L.  R.,  2  H.  L.  136,  137. 

Where  in  a  contract,  between  the  plaintiff  and  the  defendant,  one  of 
several  terms  to  be  performed  by  the  defendant  falls  within  the  section,  the 
contract  cannot  be  enforced  ;  but  if  the  entire  work  be  done  under  the  con- 
tract by  the  plaintiff,  and  accepted  by  the  defendant,  the  plaintiff  can  recover 
on  a  quantum  meruit,  without  oefore  action  electing  to  abandon  the  contract. 
Savage  v.  Canning,  I.  R.,  1  C.  L.  134,  C.  P.  ;  following  Chray  v.  Hill,  Ry.  & 
M.  420  ;  and  see  per  cur,,  Teal  v.  AtUy,  2  B.  &  B.  99  ;  Harmanv.  Reeve,  18 
C.  B.  587  ;  25  L.  J.,  C.  P.  257.  Where  there  was  a  contract  for  24  numbers  of 
a  periodical  work,  to  be  delivered  monthly  at  21«.  a  number,  it  was  held  that 
the  plaintiff  might  sue  for  the  price  of  the  numbers  actually  delivered,  the 
defendant  having  refused  to  accept  the  remainder.  Mavor  v.  Pyne,  3  Bing. 
285.     See  Knowlman  v.  BlueU,  L.  R.,  9  Ex.  1,  307,  Ex.  Ch. 

The  consideration  must  appear  in  the  memorandum,  at  least  by  necessary 
inference.  IFain  v.  Warlters,  5  East,  10.  See  further  as  to  the  sufficiency  of 
the  memorandum,  arde,  pp.  287,  et  seq,,  and  post,  p.  475. 

The  contract,^Stat.  of  Frauds,  s.  17.]  By  sect.  17  (sect.  16  in  Stat,  of  the 
Realm),  "  no  contract  for  the  sale  of  any  goods,  wares,  or  merchandises  for 
the  price  of  10/.  sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain  or  in  part  of  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorised." 

Contracts  within  the  Stat,  of  Frauds,  b.  17.]  Where  the  subject-matter  of 
the  contract  did  not  exist  in  esse,  and  was  therefore  incapable  of  delivery 
and  of  part  acceptance,  at  the  time  of  the  bargain,  it  was  held  not  to  be 
within  the  statute.  Groves  v.  Buck,  3  M.  &  S.  178.  But,  now  by  Ld.  Ten- 
terden's  Act  {9  Geo.  4,  c.  14),  s.  7,  the  above  provision  of  the  Stat,  of 
Frauds  **  shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value  of 
lOL  sterling  and  upwards,  notwithstanding  the  goods  maybe  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such  contract  be 
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actually  made,  procured  or  provided,  or  fit  or  leady  for  delixerT,  or  some 
act  may  be  rH|uifiite  for  the  making  or  completiDg  thereof  or  rendering  the 
eame  fit  for  delivery/'  The  effect  of  this  last  act  is  to  substitute  the  word 
**talue"  for  "price  '  in  the  Stat,  of  Frauds,  s.  17.  and  both  acts  are  now 
construed  together.  Scott  v.  E.  CkmntitM  Hy.  Co.,  12'M.  &  W.  33,  38 ;  Ifar- 
man  v.  Retre,  ante,  p.  469. 

Executory  contracts  relating  to  goods  in  egse,  are  within  the  Stat,  of 
Fraud H,  s.  17,  and  were  so  held  before  Ld-  Tenterden's  Act  Rondeau  v. 
Wyatt,  2  H.  Bl.  63.  So,  sales  by  auction  are  within  the  section.  JTcti* 
worthy  v.  Schofield,  2  B.  &  C.  945.  A  sale  of  shares  of  a  joint-stock  banking 
company  is  not  within  sect.  17.  Humble  v.  MttcJuU,  11  Ad.  &  £.  205. 
Nor,  of  shares  in  a  canal  company.  Latham  v.  Barber,  6  T.  R.  76L  Nor,  of 
raUway  shares.  Botclby  v.  Bell,  3  C.  B.  284  ;  Temped  v.  KUner,  3  C.  R  249. 
Nor,  of  shares  in  a  mining  company.  Watson  v.  i^atUy,  10  Exch.  222 ;  24 
L.  J.,  Ex.  53.  Nor,  is  a  sale  or  contract  to  deliver  foreign  stock,  consisting 
of  bonds  and  certificates.  Heseltine  v.  Siggers,  1  Exch.  856  ;  see  post,  p.  512. 
Sales  of  timber  and  growing  crops,  where  they  are  not  an  "interest  in  laud" 
within  sect  4,  may  be  within  sect  17.  See  the  cases  cited  ante,  pp.  285, 
et  seq,,  and  aL^o  the  cases  under  the  third  exemption  from  the  Stamp  Act 
as  to  agreements,  ante,  p.  222.  Trees  lying  felled  aie  within  sect  17. 
Acraman  v.  Morrice,  8  C.  B.  449.  A  contract  for  work  and  labour,  as  an 
agreement  by  a  printer  to  print  a  book,  although  it  involves  finding  mate- 
rials, is  not  within  sect.  17 ;  Clay  v.  Yates,  1  H.  &  N.  73  ;  25  L.  J.,  Ex. 
237.  But  a  contract  to  make  a  set  of  artificial  teeth  to  fit  the  mouth  of  the 
employer  is  a  contract  for  the  sale  of  a  chattel,  and  therefore  within  the 
section  ;  Lee  v.  Griffin,  1  B.  &  S.  272  ;  30  L.  J.,  Q.  B.  252.  If  the  substance 
of  the  contract  be  goods  to  be  sold  and  delivered  by  the  one  party  to  the 
other,  it  is  within  the  section.  S.  C.  ;  Atkinson  v.  Bell,  8  B.  &  C.  277  ; 
Grafton  v.  Armitaqe,  2  C.  B.  336.  A  sale  is  not  less  within  the  statute 
because  it  also  includes  an  exchange  ;  Bach  v.  (Men,  5  T.  R.  409  ;  or,  a  col- 
lateral agreement  touching  the  thing  sold  ;  Harman  v.  Reeve,  18  C.  B.  587  ; 
25  L.  J.,  C.  P.  257.  The  plaintiff  am-eed  to  sell  a  horse  to  defendant,  and 
to  agist  the  horse  sold,  ana  also  anotner  horse  of  the  defendant  for  a  fixed 
time,  and  defendant  was  to  pay  30Z. ;  it  was  held,  in  an  action  for  non-pay- 
ment, that  the  contract  was  within  sect.  17,  the  horse  sold  being  shown 
to  be  of  the  value  of  10/.    S.  C. 

Acceptance  and  receipt  within  the  Stat,  of  Frauds,  s.  17.]  Where  goods 
above  the  value  of  10/.  have  been  sold;  and  there  is  no  note  or  memorandum 
in  writing,  and  no  earnest  has  been  given  or  payment  made,  then  there 
must  be  a  delivei-y  of  the  goods  by  the  vendor  with  an  intention  of  vesting 
the  right  of  possession  in  tlie  vendee,  and  there  must  be  an  actual  accept- 
ance by  the  latter  with  the  intention  of  taking  to  the  possession  as  owner  ; 
jter  cur.  PhillijjsY.  Bistolli,  2  B.  &  C.  513.  Acceptance  without  a  delivery 
IS  insufficient,  for  the  woi-ds  are  "accept  and  actually  receive;"  but  the 
acceptance  may  be  prior  to  the  actual  receipt,  and  need  not  be  contempora- 
neous with  or  subsequent  to  it.  Cusack  v.  Robinson,  1  B.  &  S.  299  ;  30  L.  J., 
Q.  B.  261  ;  Kerslmw  v.  Ogden,  3  H.  &  C.  717  ;  34  L.  J.,  Ex.  159  ;  post,  p. 
473  ;  Morton  v.  Tibbett,  15  Q.  B.  429  ;  19  L.  J.,  Q.  B.  382.  Where  the 
vendee  ordered  the  goods  to  be  marked  while  in  the  hands  of  the  vendor's 
agent,  and  to  be  sent  to  a  certain  place,  the  sale  was  held  to  be  insufficient 
without  writing  ;  Bill  v.  Bament,  9  M.  &  W.  36  ;  and  eee  Saunders  v.  Topp^ 
4  Exch.  390 ;  for  there  can  be  no  acceptance  and  receipt  by  the  purchaser 
while  the  lien  of  the  vendor  remains,  for  the  vendor's  lien  necegsarily  sup- 
poses that  he  retains  possession  of  the  goods.  Morton  v,  Tibbett,  supra  j 
Carter  v.  Toussaint,  Baldey  v.  Parker,  and  other  caseB,p€st,  pp.  471, 472,  et  seq. 
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Bulk  samples  were  sent  to  the  vendee  by  coach,  punuunt  to  the  contract, 
but  he  returned  them  as  not  answering  to  the  samples  shown  to  him  when 
he  bought :  the  jury  in  an  action  for  uie  price  of  the  goods  found  that  the 
samples  did  answer  the  contract :  held  that  there  was  no  acceptance.  John- 
son V.  Dodgsony  2  M.  &  W.  653.  It  has  been  thought  that  there  is  not  a  suffi- 
cient acceptance  so  long  as  the  buyer  continues  to  have  a  right  to  object 
either  to  the  quantity  or  the  quality  of  the  goods.  Hanaon  v.  Armitagey  5  B. 
&  A.  559  ;  HviitK  v.  ^urmany  9  B.  &  C.  561.  This  has,  indeed,  been  directly 
denied,  as  a  test  in  Morton  v.  Ttbhtit^  anUy  p.  470  ;  while  in  Hunt  v.  Hecht^ 
8  Exch.  814,  it  was  held  that  there  is  no  acceptance  (although  there  may  be 
a  receipt)  unless  the  vendee  has  had  an  opportimihr  of  judging  whether  the 
article  corresponds  with  the  order  ;  and  m  Smim  v.  nucuon,  infra^  it  was 
held  that  tlie  acceptance  must  be  made  with  the  consent  of  the  vendor. 
As  an  acceptance  of  a  part,  however  small,  of  articles  sold  by  a  single  oral 
contract  lets  in  the  oral  terms  of  the  entire  bargain  {Elliott  v.  Thonuu,  3  M. 
&  W.  170),  it  should  seem  that  there  certainly  may  be  an  acceptance  with- 
out an  opportunity  of  examining  the  whole  ;  though  the  buyer  may,  of 
course,  reject  the  residue  if  it  does  not  correspond  with  the  part  received ; 
for  this  he  may  do  when  the  contract  is  a  written  one.  See  Morton  v.  Tilh 
hetty  ante,  p.  470,  and  the  judgment  there  ;  and  see  Ounliffe  v.  Harrisony  6 
Exch.  903  ;  20  L.  J.,  Ex.  325.  There  may  be  delivery  to  and  acceptance 
of  the  goods  by  the  vendee,  so  as  to  satisfy  the  statute,  although  it  may 
still  be  open  to  him  to  dispute  the  terms  of  the  contract  as  alleged  by  the 
vendor.  To7nkinson  v.  Staighty  17  C.  B.  697  ;  25  L.  J.,  C.  P.  85.  And  it 
would  seem  that  though  the  purchaser  has  used  more  of  the  goods  than  (in 
the  opinion  of  the  jury)  was  necessary  for  the  purpose  of  trying  experiments 
to  ascertain  their  quality,  this  does  not  necessarily  amount  to  an  acceptance. 
EUioit  V.  Thomasy  supra  ;  Curtis  v.  Pughy  10  Q.  B.  111. 

Where  the  defendant  bought  of  the  plaintiffs  agent  12  bushels  of  tares, 
part  of  a  larger  quantity  in  bulk,  and  the  agent  measured  the  12  bushels 
and  set  them  apart  for  the  vendee  to  remain  till  called  for,  it  was  held  that 
there  was  no  acceptance.  Howe  v.  PcUmer,  3  B.  &  A  321.  So,  where  goods 
were  sent  by  a  vendor  to  a  railway  station,  consigned  to  the  order  of  the 
vendee,  the  property  in  the  goods,  whilst  they  were  lying  at  the  station 
waiting  the  order  of  the  vendee,  and  before  any  order  given  or  any  other 
act  done  by  him  constituting  an  acceptance,  was  held  not  to  pass  to  the 
vendee-  Smith  v.  Hudson,  6  B.  &  S.  431 ;  34  L.  J.,  Q.  B.  145.  So,  where 
A.  a^ed  to  purchase  a  horse  from  B.  for  ready  money^  and  to  take  him 
withm  a  time  agreed  upon,  and  about  the  expiration  oi  that  time  A.  rode 
the  horse  by  way  of  trial,  and  f^ve  directions  as  to  its  treatment,  &c.,  but 
requested  that  it  micht  remain  in  B,*s  possession  for  a  further  time,  at  the 
expiration  of  which  he  promised  to  fetch  it  away  and  pay  the  price  ;  these 
circumstances  were  hela  not  to  constitute  an  acceptance.  Tempest  v.  Fitz- 
geraldy  3  B.  &  A.  680.  A  horse  was  sold,  and  no  time  fixed  for  payment, 
and  the  horse  was  to  remain  with  the  vendors  for  20  days  without  any 
charge  to  the  vendee,  at  the  expiration  of  which  time  the  horse  was  sent  to 
grass  by  the  direction  of  the  vendee,  and  bv  his  desire  entered  as  the  horse 
of  one  of  the  vendors :  it  was  held  that  there  was  no  acceptance,  as  the 
vendor's  possession  and  lien  still  remained.  Carter  v.  ToussaiiU,  5  B.  &  A. 
855 ;  accord.  Holmes  v.  Hoskinsy  9  Exch.  753.  A  delivery  of  goods  to  a 
wharfinger  or  agent,  who  has  been  accustomed  to  forward  goods  from  the 
plaiutiff  to  the  defendant,  and  a  delivery  by  him  to  the  carrier,  is  not  an 
acceptance,  the  carrier  having  no  authority,  though  named  by  the  vendee, 
to  accept  the  goods  for  him,  but  only  to  receive  them  for  the  purpose  of 
being  carried.  Hanson  v.  Armitagcy  5  B.  &  A.  557;  Meredith  v.  Meigh  2  K 
&  B.  364 ;  22  L.  J.,  Q.  B.  401.    So,  where  goods,  bought  abroad,  were  de« 
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livered  at  a  foreign  port,  on  board  a  ship  chartered  by  the  pujcliaBery  this 
was  held  to  be  no  acceptance.    Acebal  v.  Levy,  10  Bing.  376.     So,  where  1^ 
purchaf^er  appointed  the  mode  in  which  the  goods  should  be  conveyed,  and 
oirected  a  tnird  person,  in  whose  possession  the  goods  temporarily  were,  to 
see  them  delivered  and  measured  and  put  up  properly,  and  they  were  ao- 
cordingly  sent  to  another  warehouse  of  the  vendor,  where  the  clerk  gave  an 
invoice  to  the  purchaser,  who  did  not  pay  for  the  goods,  but  the  same  day 
gave  notice  that  he  would  not  accept  them,  these  circumstances  were  held 
not  to  amount  to  an  acceptance.   Astey  v.  Emeryy  4  M.  &  S.  262.    The  same 
principle  was  recognisea  in  the  following  case  :  A.  went  to  the  shop  of  B., 
and  contracted  for  the  purchase  of  various  articles,  each  of  wrhich  was 
under  the  value  of  10/.,  but  the  whole  amounted  to  702.    A  separate  price 
for  each  article  was  agreed  upon.    Some  A.  marked,  others  were  measured 
in  his  presence,  and  others  he  assisted  in  cutting  from  \9X^  bulks.   He  then 
desired  that  an  account  of  the  whole  might  be  sent  to  his  house,  and  went 
away ;  a  bill  of  parcels  was  accordingly  sent,  together  with  the  goods,  which 
A.  refused  to  accept.    It  was  held  that  this  was  all  one  contract,  and  there- 
fore within  the  Stat,  of  Frauds,  and  that  there  was  no  acceptance  and  actual 
receipt    Baldey  v.  Parker,  2  B.  &  C.  37.     "  Upon  a  sale  of  specific  goods 
for  a  specific  price,  by  parting  with  the  possession  the  seller  parts  with  his 
lien.    The  statute  contemplates  such  a  parting  with  the  possession,  and 
therefore  as  long  as  the  seller  preser>^e8  his  control  over  the  goods  so  as  to 
retain  his  lien,  ne  prevents  the  vendee  from  accepting  and  receiving  them  as 
his  own  within  the  meaning  of  the  statute."    S.  C,  id.,  p.  44,  oer  JUolroyd, 
J.,  cited  with  approval,  per  cur,,  in  Cusack  v.  Robinson,  1  B.  &  S.  308  ;  30 
L.  J.,  Q.  B.  264,  postyji,  473.    So,  where  a  hogshead  of  wine  in  the  ware- 
house of  the  London  Dock  Company  was  sold  for  13/.,  and  a  deliveiy  order 
given  to  the  vendee,  but  there  was  no  assent  on  the  part  of  the  Dock  Com- 
pany to  hold  the  wine  as  the  agents  of  the  vendee,  it  was  held  that  there 
was  no  actual  receipt  within  the  statute.    Bentall  v.  Bum,  3  B.  &  C.  423 ; 
Farina  v.  Home,  16  M.  &  W.  119.    Where  A.  employed  B.  to  construct  a 
waggon,  and  while  it  was  in  B.'s  yard  unfinished,  A.  employed  a  third  per- 
son to  fix  upon  it  some  iron  work  and  a  tilt,  it  was  held  that  this  did  not 
amount  to  an  acceptance  ;  hut  per  Tindal,  C.J.,  it  might  perhaps  have  been 
otherwise,  if  these  acts  had  been  done  after  the  waggon  was  completed. 
Maberley  v.  Sheppard,  10  Bing.  99.    Where  the  goods  were  sent  with  an 
invoice,  and  the  vended  declined  to  receive  them  of  the  carrier,  who  kept 
them  for  a  month,  and  until  the  end  of  that  time  the  vendee,  who  had  re- 
ceived the  invoice,  did  not  communicate  with  the  vendor,  it  was  held  that 
there  was  not  sufficient  evidence  of  acceptance  to  justify  a  juiy  in  finding 
one.    Norman  v.  Phillips,  14  M.  &  W.  277.    Where  the  consignee  of  goods, 
sold  by  sample,  sent  for  a  bulk  sample  on  their  arrival  at  the  carrier's  ware- 
house, but  refused  to  remove  the  bulk  in  order  to  favour  the  right  of  stop- 
page in  transitu,  though  the  goods  did,  in  fact,  answer  the  sample :  held 
that,  assuming  the  transitus  to  be  ended,  there  was  yet  no  acceptance. 
Nicholson  v.  Boioer,  1  E.  &  E.  172 ;  28  L.  J.,  Q.  B.  97 ;  but  see  Ctuack  v. 
Bohinson^ost,  p.  473 ;  and  Heinekey  v.  Earle,  8  E.  &  B.  428 ;  28  L.  J.,  Q.  B. 
79^x.  Ch. 

There  may,  however,  be  a  constructive  acceptance  by  acquiescence.  Thus, 
where  the  goods  were  sent  by  a  named  carrier,  and  a  letter  of  advice  was 
forwarded  to  the  vendee  statmg  that  the  credit  was  three  months,  and  the 

foods,  after  arrival,  were  seen  by  him  in  the  warehouse  of  the  carrier,  when 
e  told  the  carrier  that  he  refused  to  take  them,  but  made  no  communica- 
tion whatever  to  the  vendor  till  after  five  months  ;  it  was  held  that  this  was 
evidence  to  be  left  to  the  juiy  of  acceptance  and  actual  receipt.  Bushel  v. 
WTieeler,  15  Q.  B.  442.    In  another  case,  where  wheat  was  sent  by  a  canier 
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named  by  the  vendee,  who  was  to  take  it  to  a  market  town,  where  the 
vendee  resold  it  b^  the  same  sample  which  he  had  taken  from  the  vendor 
himself,  but  never  mspected  the  bulk,  this  was  held  to  be  evidence  of  ac- 
ceptance and  receipt ;  Morton  v.  Tibhett,  Id.  428.  Goods  not  specified  in 
the  original  contract,  but  selected  by  the  vendor,  and  shipped  by  him  for 
delivery  to  an  inland  cairier  named  oy  the  vendee,  who  was  to  convey  them 
to  the  vendee's  residence,  were  lost  at  sea ;  a  bill  of  lading  had  been  sent  to 
the  inland  carrier ; — held  that  this  was  not  evidence  of  an  acceptance  and 
receipt  by  the  vendee,  though  it  would  have  been  a  sufficient  delivery  to 
him,  if  the  contract  had  been  binding ;  and  that  the  mere  silence  of  the 
vendee,  on  hearing  that  the  goods  were  shipped,  would  not  justify  a  verdict 
for  the  vendor ;  neither  the  selection  by  the  vendor,  nor  the  receipt  by  the 
carrier,  being  an  acceptance  of  those  particular  goods  by  the  vendee.  Mere" 
dith  V.  Meigh,  2  E.  &  B.  364 ;  22  L  J.,  Q.  B.  401  (overruling  Hart  v. 
Sattley,  3  Camp.  528)  ;  accord.  Hart  v.  Bush,  E.  B.  &  E.  494  ;  27  L.  J.,  Q.  B. 
271 ;  and  ^rtiith  v.  Hudson,  6  B.  &  S.  431 ;  34  L.  J.,  Q.  B.  145,  cited  ante, 
p.  471.  In  Meredith  v.  Meighy  supra ,  it  was  said,  per  curiamy  that  if  the 
vendee  had  received  the  bill  of  lading,  and  dealt  with  it  aft  owner  of  the 
property,  this  would  have  been  evidence  of  an  acceptance  and  receipt.  And 
it  has  since  been  ruled,  on  the  authority  of  that  case,  and  of  Morton  v. 
Tihbett,  supra,  that  keeping  and  dealing  with  a  bill  of  lading  is  evi- 
dence of  acceptance.  Currie  v.  Anderson,  2  E.  &  E.  592 ;  29  L.  J.,  Q.  B. 
67.  Where  the  vendee  receives  the  articles  sold,  but  disputes  the  alleged 
terms  of  sale  on  the  delivery,  the  sale  is  good,  and  the  terms  may  be  proved 
by  oral  evidence.     TomJci^ison  v.  Staight,  17  C\  B.  697;  25  L.  J.,  C.  P.  86. 

The  circumstances  in  the  following  cases  were  held  to  constitute  an  ac- 
ceptance and  receipt  within  the  statute.  Where  A.  acreed  to  sell  to  B.  20 
hogsheads  of  sugar  then  in  bulk,  and  filled  up  and  deuvered  4,  and  after- 
wards filled  up  the  remaining  16,  and  gave  notice  to  the  defendant,  who 
said  he  would  take  them  away  as  soon  as  he  could,  this  was  held  to  be  an 
acceptance  of  the  whole  number  of  the  hogsheads.  Bohde  v.  Thvmites, 
6  B.  &  C.  388.  Where  there  was  a  written  contract  to  deliver  to  defendant 
by  A.,  as  agent  of  another,  and  defendant  accepted  part  after  knowledge  that 
A.  was  principal  and  not  agent ;  held  that  he  could  not  refuse  to  accept  the 
residue,  and  might  be  sued  by  A.  for  non-acceptance.  Rayner  v.  Grote,  15 
M.  &  W.  359.  The  defendant  bought  a  quantity  of  hay  from  the  plaintiff, 
and  sold  it  to  another  person,  by  whom  it  was  taken  away ;  it  was  held  that 
the  jury  might  presume  an  acceptance  by  the  defendant.  Chaplin  v.  Rogers, 
1  East,  192.  Where  defendant  selected  and  orally  agreea  to  purchase 
certain  goods  of  the  plaintiff,  and  directed  them  to  be  sent  to  a  piarticular 
wh£u:f,  where  he  was  in  the  habit  of  warehousing  his  goods, — that  was  held 
sufficient  to  constitute  an  acceptance  ;  and  the  goods  having  been  placed  on 
the  wharf  under  the  control  of  the  defendant,  so  as  to  put  an  end  to  any 
rights  of  the  plaintiff  as  unpaid  vendor, — that  was  held  a  sufficient  actual 
receipt.  Cusack  v.  Robinson,  1  B.  &  S.  299  ;  30  L.  J.,  Q.  B.  261.  Where 
the  defendants  agreed  to  purchase  of  the  plaintiff  four  specific  stacks  of  cotton 
waste  at  so  much  per  lb. ;  they  sent  their  packer  with  sacks,  and  carts  to 
fetch  it ;  he  packed  the  waste  in  81  sacks ;  21  were  weighed,  loaded,  and 
taken  to  the  defendant's  premises ;  the  other  sacks  were  not  weighed ;  on 
arrival  of  the  21  sacks,  the  defendants  refused  to  accept  any  of  the  waste,  on 
the  ground  that  it  was  of  inferior  quality  to  that  purchased ;  and  it  was  held 
that  there  was  evidence  of  an  acceptance  and  receipt.  Kershaw  v.  Ogden, 
3  H.  &  C.  717;  34  L.  J.,  Ex.  159. 

Though  the  goods  remain  in  the  personal  possession  of  the  vendor,  yet  if 
it  is  agreed  between  the  vendor  ana  vendee  that  the  possession  shall  thence- 
forth be  kept  not  as  vendor  but  as  bailee  for  the  purchaser,  the  right  of  Hen 
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is  gone,  and  then  there  is  a  sufficient  receipt  to  satisfy  the  statate  ;  per  cw^ 
S.  C. ,  citing  Beaumont  v.  Brengeri  and  Marvin  v.  Wallis,  infra,  Tfa  e  defendant 
bought  two  horses  from  the  phuntifT,  a  livery-stable  keeper,  and  desired  him 
to  keep  them  at  livery  for  him ;  it  was  held  that  the  plaiDtiff,  by  assenting 
to  this  order,  and  changing  the  horses  from  the  stables  in  which  they  had 
been  kept  to  his  livery-stablee,  had  relinquished  his  lien,  and  that  there  wa$ 
a  constructive  delivery  of  them  to  the  defendant ;  Elmore  v.  Stone,  1  Taunt. 
458  ;  Beaumont  v.  Bretuferi,  5  C.  B.  301,  accord.    So  where,  on  an  oral  sale 
of  a  horse  by  A.  to  B.,  B.,  without  having  had  it  in  his  possession,  lent  it  t> 
A.  at  his  request  for  a  few  weeks,  and  B.  afterwards  refused  to  receive  or 
pay  for  it ;  and  the  jury  found  that  the  contract  of  sale  was  completed 
before  the  loan  of  it  to  the  vendor  :  held  that  there  was  an  acceptance  and 
actual  receipt  within  the  statute.      Marvin  v.  WalliSf  6  £.  &  B.  726  ;  25 
L.  J.,  Q.  B.  369.     So,  where  the  defendant  bought  some  spirits  from  the 
plaintiffs,  who  sent  an  invoice  of  certain  specified  casks,  terms  six  months' 
credit,  and  to  lie  in  plaintiffs'  warehouse  till  wanted,  free  six  months  ;  the 
plaintiffs  kept  a  general  bonded  warehouse,  and  transferred  the  particular 
casks  to  the  defendant's  name  in  their  warehouse  book,  as  sold  to  nim,  after 
which  the  plaintiffs  could  not  take  them  out ;  at  the  end  of  the  six  months 
the  defendant  asked  the  plaintiffs  to  take  them  back,  or  sell  them  for  bim ; 
held  there  was  evidence  of  a  receipt  and  acceptance,  as  the  character  of 
the  plaintiffs  had  changed  from  vendors  to  warehousemen  or  agents  of  the 
defendant.     Castle  v.  Sivorder,  6  H.  &  N  828  ;  30  L.  J.,  Ex.  310  ;  Ex.  Ch., 
reversing  S.  C,  29  L.  J.,  Ex.  236.    See  also  Angel  v.  RUch^  4  W.  N.  241, 
C.  P.  M.  T,  1869.    Wool,  bought  by  defendant,  was  removed  to  the  ware- 
house of  a  third  person,  M.,  by  defendant's  direction,  and  weighed  and 
packed  by  him  ;  the  course  of  dealing  was,  that  it  shoidd  not  be  taken  out 
of  M.'s  warehouse  till  payment ;  this  nevertheless  was  held  a  delivery  and 
acceptance,  as  the  vendor  had  parted  with  possession,  and  had  no  lien,  pro- 
perly so  called.    Dodsley  v.  Varleyy  12  Ad.  &  E.  632.    Where  the  goods  sold 
were  in  the  defendant's  possession  at  the  time  of  the  sale,  a  deeding  with 
them  by  the  defendant,  and  an  account  rendered  to  the  plaintiffs  by  de- 
fendant, debiting  himself  with  the  price,  are  evidence  of  an  acceptance  by 
defendant ;  Edan  v.  DudfiM,  1  Q.  B.  302.    Where  the  act  done  by  the 
vendee  is  an  ambi^ous  act,  Which  may  or  may  not  be  done  as  an  act  of 
ownei^hip,  it  is  evidence  on  which  it  ought  to  be  left  to  the  jury  to  8ay» 
whether  or  not,  there  had  been  an  acceptance  ;  Parker  v.  JVaUis,  5  E.  &  B. 
21.    A.  bargained  for  a  horse  then  in  a  stable,  and  soon  afterwards  brought 
in  a  third  person  and  stated  to  him  that  he  had  bought  the  horse,  and 
offered  to  sell  it  to  liim  for  a  profit  of  5/. ;  it  was  held  tnat  it  ought  to  be 
left  to  the  jury  to  say,  whether  this  was  or  was  not  a  delivery  and  accept- 
ance.    Blenkinsop  v.  Clayton,  7  Taunt  697;  and  see  Phillips  v.  BistoUi^  2  R 
&  C.  511.     A  wrongful  taking  by  the  vendee  after  a  tender  and  refusal  of 
the  money  is  not  an  acceptance  to  bind  the  vendor,     Taylor  v.  JVakefield, 
6  E.  &  B.  765  ;  see  Smith  v.  Hudson,  6  B.  &  S.  431 ;  34  L.  J.,  Q.  B.  146, 
cited  ante,  p.  471. 

There  need  not  be  an  actual  delivery,  but  there  may  be  something  tanta- 
mount ;  such  as  the  delivery  to  the  buyer  of  a  key  of  the  warehouse  in 
which  the  goods  are  lodged,  or  the  delivery  of  other  indicia  of  property ; 
per  Ld.  Kenyon,  C.J.,  Chaplin  v.  Rogers,  I  East,  192,  195  ;  and  this  is  evi- 
dence of  acceptance  as  well  as  of  delivery ;  Elmore  v.  Stone,  1  Taunt  460.  So, 
where  the  purchaser  cut  down  and  sold  some  of  a  number  of  trees  he  had 
bought,  this  was  held  to  be  an  acceptance  and  receipt  MarshaU  v.  Gretn, 
1  C.  P.  D.  35.  A  written  order  given  by  the  seller  of  goods  to  the  buyer, 
directing  the  person  in  whose  care  the  goods  are  to  deliver  them  to  the 
buyer,  is  a  sumcient  receipt  within  the  statute^  provided  the  person  to  whom 
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it  is  directed  accept  the  order  for  delivery,  and  assent  to  hold  the  goods  as 
the  agent  of  the  buyer.  ^tarU  v.  KeeveSf  2  Esp.  598 ;  BentaU  v.  Bum,  3  B. 
&  C.  426 ;  Salter  v.  WooUams,  2  M.  &  Gr.  660. 

When  &  joint  order  is  given  for  several  classes  of  goods,  the  acceptance  of 
one  class  is  a  part  acceptance  of  the  whole,  under  this  section  ;  EUioit  v. 
Thomas,  3  M.  &  W.  170 ;  and  Thompson  v.  Maceroni,  3  B.  &  C.  1,  contra, 
is  there  explained.  And  part  acceptance  is  sufficient,  although  the  rest 
are  not  even  made  ;  Scott  v.  JSastem  Counties  By.  Co.,  12  M.  &  W.  33  ;  for  Ld. 
Tenterden's  act,  we  have  seen,  is  to  he  read  as  part  of  the  Stat,  of  Frauds, 
and  acceptance  of  part,  and  part  payment,  apply  to  contracts  for  goods  to 
be  made.  But  the  contract  for  several  things  must  be  a  joint  one.  Thus, 
if  A.  give  to  B.  an  absolute  order  for  one,  aind  a  conditional  order  for 
another  article,  and  B.  sends  both,  A.'s  acceptance  of  the  former  is  not 
an  acceptance  of  the  latter.  Price  v.  Lea^  1  B.  &  C.  156.  Where  a  buyer 
selectea  separate  lots  of  timber,  at  different  and  distant  places,  and  various 
prices,  shown  to  him  by  the  same  seller  on  one  day,  and  s^terwards  in- 
cluded in  one  unsigned  note,  acceptance  of  one  lot  dispenses  with  a  signed 
note.  Bigg  v.  Whisking,  14  C.  B.  195.  The  delivery  of  a  sample,  if  con- 
sidered to  be  part  of  the  thing  sold,  is  a  sufficient  acceptance  ;  Hime  v.  Wliite^ 
house,  7  East,  588  ;  but  otherwise  where  it  is  a  sample  merely,  and  forms  no 
part  of  the  bulk.  Talver  v.  West,  Holt,  N.  P.  178 ;  Cooper  v.  Elston,  7  T.  R  14. 

Earnest  or  part  payment,]  If  there  be  no  note  or  memorandum  in  writing 
and  no  acceptance  or  receipt  of  the  goods,  then,  to  satisfy  the  statute,  the 
buyer  must  give  something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment Earnest  is  given  by  the  buyer,  and  not  by  the  seller,  and  the  part 
delivery  of  goods  is  not  (as  Blackstone  assumes,  in  the  passage  cited  ante, 

Ep.  466,  467)  by  the  way  of  earnest.  In  cases  of  sale  at  common  law,  earnest 
as  an  effect  different  from  that  of  the  arra  of  the  civil  law,  by  binding  the 
bargain,  instead  of  merely  affording  additional  proof  of  it.  It  is  either 
money  or  other  thing  given,  to  bind  the  bargain,  and  to  show  that  it  is  con- 
cluded, and  no  longer  remains  in  mere  proposal  or  in  fieri.  If  given  in 
money,  it  presumably  foiins  part  of  the  price,  like  a  deposit  at  an  auction, 
Pordage  v.  Cole,  I  Wms.  Saund.  319.  If  it  be  some  other  article,  it  i&  in  the 
nature  of  apledf^e  ;  Pothier,  Cout.  de  Vente,  p.  6,  c.  1,  art.  3,  s.  2.  Accept- 
ance of  earnest  cnanges  the  property ;  Langfort  v.  THer,  1  Salk.  113  ;  Hinds 
V.  WhiteJiouse,  7  East,  558,  571.  Customary  forms  of  concluding  bargains, 
as  where  the  purchaser  draws  the  edge  of  a  shilling  across  the  hand  of  the 
vendor  and  returns  the  money  into  his  own  pocket,  are  not  equivalent  to 
earnest  or  part  payment,  within  the  statute.  BUnhinsop  v.  Clayton,  7  Taunt. 
697.  A  bargain,  that  the  vendor  shall  take,  in  part  payment,  a  debt  due  from 
him  to  the  vendee,  is  not  in  itself  a  sufficient  part  payment  to  dispense  with 
a  writing  ;  no  money  having  actually  passed,  nor  receipt  for  the  debt  given 
by  the  vendee  ;  for  this  would  in  effect  let  in  proof  of  the  contract  itself  in 
order  to  evade  the  statute.     Walker  v.  Nussey,  16  M.  &  W.  302. 

WhcU  note  is  sufficient  mthin  the  Stat,  of  Frauds,  s.  17.]  The  word  bargain 
used  in  sect.  17  (like  the  word  "  agreement  ^  in  sect.  4,  ante,  p.  468)  means  the 
terms  upon  which  the  parties  contract.  Kenworthy  v.  Schofield,  2  B.&  C.  947. 
The  note  in  writing  must  contain  all  the  terms  of  the  agreement,  or  be  con- 
nected with  some  other  document  which  does.  S.  C.  Several  documents, 
if  sufficiently  connected,  will  constitute  a  good  memorandum  within  the 
statute.  Jackson  v.  Lowe,  1  Bins.  9 ;  Saunderson  v.  Jackson,  2  B.  &  P.  238  ; 
Allen  v.  Bennet,  3  Taunt.  169  ;  Warner  v.  WillingUm,  3  Drew,  523  ;  25  L. 
J.,  Ch.  662.  A  promise  in  writing  signed,  to  pay  any  one  unnamed  who 
shall  furnish  goods  to  the  writer  or  a  third  person  making  default,  will  be- 
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come  a  binding  contract  with  any  one,  whosoever  he  may  be,  "wrho  shall 
accept  the  promise  in  writing  and  fm-nisli  the  goods.  Williams  v.  Bym^^j 
1  Moo.  P.  C.,  N.  S.  154,  198.  It  must  contain  the  names  of  both  the  con- 
tracting parties  or  their  agents ;  Champion  v.  Plummer,  1  X-  B.  252 ; 
Graham  v.  Musson,  7  Scott,  769  ;  5  K  C.  603  ;  Williams  v.  Byrnes,  snpm  ; 
as  buyer  and  seUer,  Vajidenbergh  v.  Spooner,  L.  R,  1  Ex.  316.  In  this  Uft 
case  the  memorandum  was  as  follows ;  **  S.  (the  defendant)  agrees  to  buy 
the  whole  of  the  lots  of  marble  purchased  by  V.  (the  plaintiff)  now  lying  at 
L.  C,  at  Is.  a  foot.  (Signed)  S.  ; "  it  was  held  that  it  did  not  satisfy  the 
statute,  l)ecause  V.  did  not  appear  to  be  the  seller.  But  in  Neicell  v.  Badjord, 
L.  R.,  3  C.  P.  52,  the  following  memorandum  was  held  sufficient :  "  X.  (the 
plaintiff),  32  sacks  culasses  at  39«.  ;  280  lbs.  to  wait  orders.     J.  W.  ; "  it  was 

S roved  orally  that  J.W.  was  the  defendant's  agent,  that  the  defendant  -was  a 
our  dealer,  and  the  plaintiff  a  baker,  and  the  court  drew  inferences  from  the 
surrounding  circumstances  to  explain  the  ambiguity  in  the  memorandum. 

Where  there  is  an  insufficient  memorandum,  such  as  an  unsigned  order 
for  goods,  a  subsequent  letter  signed  by  the  defendant,  referring  to  the  order, 
is  sufficient ;  Saunderson  v.  Jackson  ^  2  B.  &  P.  238.     Buxton  v.  Bust,  L*.  K., 
7  Ex.  1, 279,  Ex.  Ch. ;  but  the  plaintiff  cannot  avail  himself  of  a  subsequent 
letter  from  the  defendant,  in  which,  though  he  recognizes  the  order,  he  dis- 
affirms or  adds  to  the  tenns  of  the  memorandum.     Cooper  v.  Smithy  1 5  East, 
103.  Vide  ante,  p.  288.  A  letter,  however,  referring  to  all  the  essential  terpis  of 
the  contract,  but  refusing  to  carry  it  out,  is  sufficient.    Bailey  v.  S^cteting,  9 
C.  B.,  N.  S.  843  ;  30  L.  J.,  C.  P.  150  ;  Buxton  v.  Bust,  supra;  Wilkinson  v. 
EvanSf  L.  R.,  1  C.  P.  407.     So,  a  memorandum,  written  and  siOTied  by  the 
defendant  on  the  back  of  an  invoice  of  those  goods  sold  to  nim  by  the 
plaintiff  ;  "  The  cheese  came  to-day,  but  I  did  not  take  them  in,  for  they 
were  very  badly  crushed.     So  the  candles  and  cheese  is  returned,'*  was  held 
sufficiently  to  refer  to  the  contents  of  the  invoice,  and  the  two  together  were 
a  sufficient  memorandum  to  satisfy  the  statute.      S.  C.    The  letter  referring 
to  the  terms  of  the  contract  need  not  be  to  the  other  party  to  the  sale. 
Thus,  when  the  defendant's  agent  bought  for  him  a  mare  of  the  plaintiff, 
and  the  agent  wrote  to  the  defendant  telling  him  the  purchase  he  had  made 
of  the  plaintiff  (naming  him),  and  the  price,  and  the  defendant  wrote  back 
saying  ne  woula  send  the  agent  a  cheque  for  the  mare  "  which  you  have 
purchased  for  me,"   these    letters    were  held  a  sufficient    memorandum. 
Gibson  v.  Holland,  L.  R. ,  1  C.  P.  1.  See  further  as  to  the  requisites  of  a  suffi- 
cient note,  ante,  pp.  287,  et  sea. 

The  omission  of  the  particular  mode,  or  time  of  payment,  or  even  of  the 
price  itself,  does  not  necessarily  invalidate  the  contract.  Valpy  v.  Gibson, 
4  C.  B.  837.  Where  the  price  is  omitted,  and  it  does  not  appear  upon  the 
evidence  that  any  specific  price  was  agreed  upon,  a  reasonable  price  must  be 
presumed,  and  the  contract  should  be  so  stated.  Hoadley  v.  M^Lain, 
10  Bing.  482 ;  but,  where  the  memorandum  is  silent  as  to  price, 
and  it  appears  by  the  evidence  that  a  specific  price  was  agreed  upon, 
the  written  memorandum  is  imperfect,  and  cannot  be  given  m  evidence. 
Elmore  v.  KingscoU,  5  B.  &  C.  583  ;  Goodman  v.  GriffiUis,  1  H.  &  N.  574  ; 
26  L.  J.,  Ex.  145.  A  distinction  was  indeed  suggested  by  the  court  in  Aedtal 
V.  Levy,  10  Bing.  382,  that  where  the  contract  is  silent  to  the  price,  but  has 
been  eocecuted,  a  reasonable  price  will  be  inferred  ;  though  it  was  thought 
questionable  whether  it  is  so  when  the  contract  is  executory  onlv,  and  the 
goods  are  still  in  the  possession  or  power  of  the  seller.  But  the  case  of 
Hoadley  v.  M*La%n,  supra,  which  was  for  not  accepting  a  carriage  made  to 
order,  does  not  sanction  this  distinction,  nor  was  any  made  in  Valj^  v. 
Gibson,  supra,  where  Hoadley  v.  APLain,  supra,  was  recognized.  This  in- 
convenience of  the  above  rule  is  obvious,  if  a  contract  omitting  the  price 
has  the  legal  effect  of  a  contract  for  a  reasonable  price,  then  oral  evidence  of 
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a  fixed  price  ought  to  be  excluded  as  being  inconsistent  with  the  written 
contract.  (See  coses^  ante^  pp.  15,  et  seq.)  Yet,  according  to  the  above 
ruling,  the  evidence  is  to  be  admitted ;  and  that  for  the  purpose,  not  of 
supporting,  but  of  destroying  the  efficacy  of  the  writing,  and  defeating  the 
demand  by  proof  of  a  fact  which,  if  true,  ought  to  entitle  the  opposite 
party  to  recover. 

An  agreement  to  sell  on  ''  moderate  terms "  is  enough.  Aschcroft  v. 
Morrin^  4  M.  &  Gr.  450.  Where  the  price  is  ambiguous,  as  where  hops  are 
sold  "  at  100«.,"  this  may  be  explained  orally  to  mean  per  act  Smcer  v. 
Cooper,  1  Q.  B.  424,  see  aiite,  pp.  21,  et  sea.  A  buyer  wrote  his  address  in 
the  seller's  order  book,  which  had  the  seller's  name  on  the  fly  leaf,  and  a 
description  and  the  price  of  the  article  :  held  a  sufficient  note  of  the  buyer, 
though  it  did  not  specify  an  alteration  in  it  to  be  made  by  the  seller.  Sari 
V.  BourdilUm,  1  C.  B.,  N.  S.  188;  26  L.  J.,  C.  P.  78.  See  Goodman  v. 
Grifiths,  and  Elmore  v.  Kiivgscote,  ante,  p.  476. 

'rhe  written  memorandum  must  be  made  before  action  brought.  BiU  v. 
Bameiit.  9  M.  &  W.  .36.  Where  a  written  order  was  given  by  defendant 
for  goods  of  the  price  nf  lOL  and  upwards,  which  defendant  accented  with 
the  accompanying  invoice,  and  neither  order  nor  invoice  mentioneu  the  time 
of  payment,  defendant  was  allowed  to  prove  a  previous  conversation  between 
plaintiff  and  defendant  showing  that  the  sale  was  to  be  on  credit.  Lockett 
v.  Nicklin,  2  Exch.  93.  In  this  case  the  acceptance  was  sufficient  within 
the  statute,  and  no  written  memorandum  being  necessary,  the  oral  evidence 
was  admitted  as  not  inconsistent  with  the  writing,  and  forming  with  it  the 
complete  contract ;  vide  ante,  p.  17. 

The  terms  of  the  written  contract  cannot  be  orally  varied,  vide  ante,  p.  28  ; 
Plevins  v.  Downing,  1  C.  P.  D.  220.  But,  forbearance  on  the  part  of  the 
plaintiff  is  not  a  variation.  Ogle  v.  Vane,  El.,  L.  R,  3  Q.  B.  272,  Ex.  CL  ; 
Hickman  v.  Haynes,  L.  R.,  10  C.  P.  598.  Where  the  buyer,  after  an  oral 
contract,  receives  without  objection,  an  invoice  or  sold  note,  signed  by  the 
seller,  differing  from  the  contract,  he  cannot,  in  a  case  within  the  statute,  set 
up  the  original  terms  to  contradict  the  sold  note.  Hamor  v.  Groves,  15  C. 
B.  667 ;  24  L.  J.,  C.  P.  53. 

To  he  made  and  signed  by  the  varties  to  he  charged.]  It  is  not  necessary  that 
the  note  or  memorandum  should  be  signed  by  ootn  parties  to  the  contract. 
It  is  sufficient  if  it  be  signed  by  the  part^  to  be  cnarged.  Laythoarp  v. 
Bryant,  2  N.  C.  735.  A  proposal  in  writing  signed  by  the  party  to  be 
charged  and  verbally  accepted  by  the  person  to  whom^  it  is  made  is  suffi- 
cient. Reussy,  Picksley,  L.  K.,  1  Ex.  342,  Ex.  Ch.  ;  Btixtonv.  Rust^  L.  R.,  7  Ex. 
279,  Ex.  Oh.  ;  see  JVdtts  v.  Ainsiporth,  1  H.  &  C.  83  ;  31  L.  J.,  Ex.  448.  And 
it  makes  no  difference  that  there  is  no  remedy  against  the  person  who  does 
sign.  Allen  v.  Bennet,  3  Taunt.  169.  It  is  immaterial  where  the  signature 
is  placed  on  the  document  A  person  writing  at  the  head  of  a  note,  I,  A.  B. 
agree,  or  A.  B.  agrees,  is  sufficient,  although  the  document  is  not  signed  at 
the  bottom.  Knight  v.  Orockford,  1  Esp.  190  ;  Saunderson  v.  Jackson,  2  B. 
&  P.  238 ;  Schnieder  v.  Norris,  2  M.  &  S.  286  ;  Durrell  v.  Evans,  post,  p.  478. 
But,  the  si^ature  must  be  so  introduced  as  to  govern  or  authenticate 
every  material  part  of  the  instrument.  Hubert  v.  Turner,  4  Scott,  N.  R. 
486  ;  Caton  v.  Caton,  L.  R.,  2  H.  L.  127,  decided  on  sect  4.  The  question, 
however,  is  always  open  to  the  jury,  whether  the  party,  not  having  regularly 
Higned  it  at  the  foot,  meant  to  be  bound  by  it  as  it  stood,  or  whether  it  was 
left  so  unsigned  because  he  refused  to  complete  it ;  but,  where  it  is  ascertained 
that  he  meant  to  be  bound  by  it  as  a  complete  contract,  the  statute  is 
satisfied,  there  being  a  note  in  writing  showing  the  terms  of  the  con- 
tract, and  recognized  by  him ;  per  Ld.  Abinger,  in  Johnson  v.  Dodgson,  2  M. 
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&  W.  659 ;  in  which  case  the  defendant  wrote, ''  Sold  J.  Dodgson,"  (his  oim 
name),  so  and  so,  and  requested  the  plaintiff's  agent  to  sign  Uie  entry  ;  and 
the  court  held  the  defendant  bound  xxy  such  entry.  Where  a  person  is  in 
the  habit  of  printing  instead  of  writing  his  name,  that  will  be  a  sufficient 
simiature,  per  Eldon,  C.  J.,  Sawnderson  y.  J<ick8on, antCj p.  477.  Where  the  name 
of  a  vendor  is  printed  on  a  bill  of  parcels,  on  which  the  name  of  the  rendee 
is  written  by  the  vendor,  that  is  a  sufficient  signature  to  charge  the  vendor. 
Schnieder  v.  Norria,  ante,  p.  477.  See  some  additional  cases,  ante,  pp.  289^  290. 
Signature  by  mark  or  initials  is  sufficient,  vide  ante^  p.  289. 

Or  hy  their  agents  thereunto  lawfully  authorized.]  An  agent,  to  bind  the 
defendant  by  his  signature,  must  be  some  third  person,  and  not  the  other 
contracting  party.  Farebrother  v.  Simmons,  5  B.  &  A.  333  ;  Wright  v. 
Dannah,  2  Camp.  203  ;  Bird  v.  Boulter,  ante,  p.  290 ;  Shamum  v.  Brandt^ 
L.  R.,  6  Q.  B.  720,  Ex.  Ch. 

It  is  not  necessary  that  an  agent  should  have  the  authority  of  his  principal 
by  a  written   instrument  ;    an  oral  authority    is    sufficient      Rucker    v. 
Cammeyer,  1  Esp.  105 ;  Emmerson  v.  Heelis,  2  Taunt.  38.    Although  the 
agent  may  not  nave  had  authority  at  the  time  of  signature,  it  will  be 
sufficient  if  the  principal  subsequently  recognizes  the  agent's  act,  and  adopts 
the  contract.  Maclean  v.  Dunn,  4  Bing.  722.    Where  A.  by  his  traveller  B. 
sold  goods  to  C,  and  at  the  time  of  the  sale  B.,  at  the  request  and  in  the 
presence  of  C,  made  an  entry  of  the  sale  in  C's  book,  and  signed  it  in  his^ 
B*s,  own  name,  it  was  held  there  was  no  sufficient  note  within  the  statute  to 
bind  C,  because  the  circumstances  did  not  show  any  authority  to  B.  to  sign 
on  C's  behalf.     Graham  v.  Musson,  5  N.  C.  603.     The  plaintiff,  his  agent, 
N.,  and  the  defendant  E.,  met,  and  after  agreeing  upon  the  price  of  certain 
hops,  N.  wrote  a  sale  note,  heading  it  "  E.,  bought  of,"  &c.    At  E.*s  request 
an  alteration  was  made  in  one  of  the  terms  of  the  note,  which  was  then 
given  to  him.    It  was  held  that  N.  was  E.'s  agent  to  draw  up  and  aiga.  for 
him  a  memorandum  of  the  contract,  between  them,  and  tnerefore  £.  was 
bound  thereby.     Durrell  v.  Evans,  1  H.  &  C.  174 ;  31  L,  J.,  Ex.  337,  Ex. 
Ch.     "  If  the  name  appears  on  the  contract,  and  be  written  by  the  party  to 
be  bound,  or  by  his  authority,  and  issued  or  accepted  by  him,  or  intended 
by  him  as  the  memorandum  of  a  contract,  that  is  sufficient."    Per  Blackburn, 
J.,  S.  C. ;  see  Thompson  v.  Gardiner,  1  C.  P.  D.  777. 

But  the  mere  writing  by  the  plaintiff's  traveller  in  the  presence  of  the 
defendant  of  a  duplicate  memorandum  of  the  defendant's  order,  with  his 
name  as  purchaser,  which  duplicate  was  handed  to  and  kept  by  the  defen* 
daut,was  held  insufficient,  as  it  did  not  appear  that  the  traveller  had  signed 
as  agent  for  the  defendant,  or  had  authority  so  to  do.  Murphy  v.  Boese, 
L.  R.,  10  Ex.  126. 

As  to  a  telegram  sent  by  the  defendant  being  a  sufficient  signed  memo- 
randum, see  Godwin  v.  Francis,  L.  R.,  5  C.  P.  295,  cited  ante,  p.  290.  The 
sender  is  not  liable  for  a  mistake  of  the  telegraph  clerk  in  sending  the 
message.    Henkel  v.  Pape,  L.  R.,  6  Ex.  7. 

Sale  hy  Atiction.']  A  sale  of  goods  by  aiiction  is  within  sect.  17.  Ken- 
worthy  V.  Schofidd,  2  B.  &  C.  945.  Where  the  same  person  buys  several  lots, 
and  the  auctioneer  writes  down  the  vendee's  name  each  time,  there  is  a 
distinct  and  independent  contract  as  to  each  lot.  Roots  v.  Dormer,  Ld,,  4  B. 
&  Ad.  77 ;  Emmerson  v.  Heelis,  supra.  An  auctioneer  is  for  some 
purposes  an  agent  for  both  parties  ;  therefore  where  an  auctioneer  writes 
down  the  buyer's  name  in  the  catalogue,  opposite  the  lot,  together  with  tiie 
price  bid,  it  is  a  sufficient  memorandum.  Emmerson  v.  Heelis,  supra ;  Ken- 
worthy  V.  Schojield,  supra.    But,  where  the  conditions  of  sale   are  not 
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annexed  or  referred  to  in  the  catalogue,  signing  the  buyer's  name  in  the 
catalogue  is  not  a  compliance  with  the  statute.  Hxnde  v.  Trhitehouse,  7  East, 
558  ;  KenwoHhy  v.  Schofield,  ante,  p.  478.  Peirce  v.  Corf,  L.  R,  9  Q.  B.  210; 
Riskton  V.  Whatmore,  8  Ch.  D.  467.  It  must,  however,  be  observed  that 
the  auctioneer  only  becomes  the  vendee's  agent  after  his  bid  is  accepted  ; 
before  then  he  is  exclusively  the  vendor's  agent.  Warlow  v.  Harrison,  1 E. 
&  E.  295,  309  ;  28  L.  J.,  Q.  B.  18  ;  29  L.  J.,  Q.  B.  14.  Where  the  auctioneer 
himself  sues,  his  signature  for  the  defendant  cannot  be  relied  upon  as  a 
compliance  with  the  statute.  See  Farebrother  v.  Simmons,  5  B.  &  A.  333 ; 
SKarman  v.  Brandt,  L.  R,  6  Q.  B.  720,  and  cases  cited,  ante,  p.  290.  Where 
a  person,  to  whom  money  was  due  from  the  owner  of  goods  sold  by  auction, 
agreed  with  the  owner  before  the  auction  that  goods  bought  by  him  should 
be  set  against  the  debt,  and  he  .became  the  purchaser  of  goods,  and  was 
entered  as  such  by  the  auctioneer,  it  was  held  that  he  was  not  bound  by  the 
conditions  of  sale  which  specified  that  purchasers  should  pay  part  ot  the 
price  at  the  time  of  the  sale  and  the  rest  on  delivery.  Barilett  v.  Pumell, 
4  Ad.  &  E.  792.  But,  in  general,  where  there  are  printed  conditions  of 
sale,  no  oral  declaration  made  by  the  auctioneer  at  the  time  of  the  sale  is 
admissible  in  evidence  to  alter  them.  Shelton  v.  Livius,  2  C.  &  J.  411. 
Though  where  the  goods  are  of  less  value  than  10/.,  and  there  is  no  signa- 
ture, such  declarations  are  admissible;  Eden  v.  Blake,  13  M.  &  W.  614;  and 
semhle,  per  Rolfe,  B.,  S.  C,  that  as  the  contract  would  be  complete  on  the 
fall  of  the  hammer,  a  subsequent  signing  by  the  auctioneer  womd  make  no 
difference.    As  to  the  right  to  retract  biddings,  vide  ante,  p.  290. 

Sale  hy  a  broker,']^  Where  a  broker  is  the  agent  of  both  parties,  he  may 
bind  them  by  sigmng  the  same  contract  on  behalf  of  the  buyer  and  seller. 
See  the  usual  forms,  and  the  effect  of  brokers' notes  fully  consider^  in 
Blackburn's  Treatise  on  Contract  of  Sale,  Part  I.,  c.  5.  The  practice  (at 
least  among  London  brokers)  is  to  make  an  entry  of  the  contract  in  his 
book  and  sign  it,  and  then  to  eeud  a  copy  of  it  to  each  party,  and,  in 
general,  the  ^  bought  note "  to  the  buyer,  and  "  sold  note  "  to  the  seller, 
and  these  notes,  dul^  delivered  by  the  broker  to  the  parties,  have  been  held, 
if  not  the  contract  itself,  proper  evidence  of  the  contract,  and  constitute  a 
sufficient  note  in  writing  to  bind  each  party.  Rucker  v.  Cammeyer,  1  Esp, 
105  ;  Thornton  v.  Mertx,  M.  &  M.  43  ;  Trueman  v.  Loder,  11  Ad.  &  E.  589. 
And  such  notes  are  admissible,  where  the  entry  in  the  broker's  book  has 
never  \)een  signed  by  him.  Goom  v.  Aflalo,  6  B.  &  C.  117.  But,  if  the 
entry  in  the  book  has  been  signed,  it  is  questionable  whether  this  is  not  the 
best  evidence,  as  being  the  original  entry  of  the  contract.  See  Heyman  v. 
Neale,  2  Camp.  337.  "  Where  there  has  been  an  entry  of  the  contract  by 
the  broker  in  his  book,  signed  by  him,  I  should  hold,  without  hesitation, 
notwithstanding  some  dicta  and  a  supposed  ruling  of  Ld.  Tenterden  in 
Thornton  v.  Meiix  {supra)  to  the  contrary,  that  this  entry  is  the  binding 
contract  between  the  parties,  and  that  a  mistake  made  by  him  when  sending 
them  a  copy  of  it,  in  the  shape  of  a  bought  or  sold  note,  would  not  affect 

its  validity.". "  But  tne  broker,  to  save  himself  trouble,  now  omits 

to  enter  and  sign  any  contract  in  his  book,  and  still  sends  the  bought  and 
sold  note  as  before.  If  these  agree  they  are  held  to  con.'^titute  a  binding 
contract.  If  there  be  any  material  variance  between  them  they  are  both 
nullities,  and  there  is  no  binding  contract ; "  per  Ld.  Campbell,  C.J.,  in 
Sievetvright  v.  Archibald,  17  Q.  B.  124-5  ;  20  L.  J.,  Q.  B.  538  ;  and  see  per 
Patterson,  J.,  S.  C.  Where  there  is  a  material  variance  between  the  bought 
and  sold  notes,  and  the  broker  has  not  signed  the  contract  in  his  book,  there 
is  no  valid  contract.  Grant  v.  Fletcher,  5  B.  &  C.  436  ;  Gregson  v.  Ruck,  4 
Q.  B.  737  ;  Cowie  v.  Remfrey,  5  Moo.  P.  C.  232.    But,  where  the  differences 
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can  be  reconciled  by  oral  testimony  of  mercantile  usage,  and  shown  to  be 
only  apparent,  such  evidence  is  admissible.  Bold  v.  Bayner,  1  M.  &  W.  343; 
Kempson  v.  Boyle,  3  H.  &  C.  763  ;  34  L.  J.,  Ex.  1,91.  Where  the  bought 
note  was  in  the  form  "  Bought  of  B.  &  Co.,  for  account  of  H.  &  Co.,''  and 
the  sold  note  in  the  form,  "  Sold  to  our  principals  for  account  of  R.  &  Co. ;" 
it  was  held  there  was  no  variance  between  them,  oral  evidence  being  admis- 
jsible  to  show  who  the  principals  were.  Cropper  v.  Cook,  L.  R.,  3  C  P.  194. 
Where  the  sold  note  is  in  the  name  of  an  agent,  it  may  be  shown  orally  on 
behalf  of  the  buyer,  that  in  all  previous  transactions  between  them  the 
vendor  had  contracted  in  the  agent's  name.  Trueman  v.  Loder,  ante^  p.  479. 
So,  where  the  contract  was  made  by  a  broker,  on  behalf  of  piincipals  whose 
names  were  not  disclosed,  oral  evidence  that  by  the  usage  in  London  in  such 
A  case  the  broker  is  liable  to  be  treated  as  principal,  is  admissible  to  chai^ge 
the  broker.  Humfrey  v.  DaU,  7  E.  &  B.  266 ;  26  L.  J.,  Q.  B,  137  ;  £. 
B.  &  E.  1004 ;  27  L.  J.,  Q.  B.  390 ;  Ex.  Ch. ;  Cropper  v.  Cook,  supra. 
Evidence  may  be  given  to  prove  the  custom  in  such  a  case,  in  the  same,  or 
in  an  analogous  trade.    Fleet  v.  Murton,  L.  R.,  7  Q.  B.  126. 

Where  a  broker  employed  to  buy  goods  for  his  principal,  A.,  himself  sells 
the  goods,  he  cannot  sign  a  valid  note,  so  as  to  bind  A.,  and,  indeed,  it 
«eems  that  there  is  no  contract  at  alL  Sharman  v.  Brandty  L.  R.,  6  Q.  B. 
720,  Ex.  Ch.  In  an  action  by  the  purchaser  against  the  seller  of  goods  for 
not  delivering  them,  the  bought  note  per  se  is  evidence  of  the  contract 
4igainst  the  seller  on  proof  of  the  employment  of  the  broker  by  him.  Hawes 
V.  Forster,  1  M.  &  Rob.  368.  The  conduct  of  the  defendant  may  afford 
-evidence  that  the  broker  was  authorized  to  contract  for  him.  Thompson  v. 
Gardiner,  1  C.  P.  D.  777.  If  the  seller  intend  to  insist  on  a  variance  between 
the  bought  and  sold  note,  it  is  for  him  to  produce  and  prove  the  latter. 
Hawes  v.  Forster,  supra.  So,  the  sold  note  signed  by  the  broker  acting  for 
l)oth  parties,  and  delivered  by  him  to  the  purchaser,  is  a  sufficient  memo- 
randum to  bind  the  purchaser  within  sect  17,  in  the  absence  of  proof  of 
4my  variance  between  it  and  the  bought  note.  Parian  v.  Crofts,  13  C.  B., 
N.  S.  11  ;  33  L.  J.,  C.  P.  189.  Even  if  they  differ,  yet  if  one  be  signed  by 
a  principal  in  the  contract,  it  will  be  evidence  of  the  contract  aa  against 
Mm.  KoMoe  y.  Osborne,  1  Stark.  140.  So,  where  the  notes  disagree,  the 
•entry  in  the  hook,  if  brought  home  to  the  knowledge  of  the  parties,  or  even 
if  not  known  to  them,  may  be  evidence  of  the  contract ;  semb.  Thornton  v. 
Charles,  9  M.  &  W.  802  ;  and  see  the  observations  of  Parke,  B.,  in  that  case ; 
T)ut  the  point  is  not  a  settled  one ;  see  Heyman  v.  Neale,  Sievewright  y. 
ArchihoM,  ante,  p.  479  ;  and  Parton  v.  Crofts,  supra.  Whei-e  the  bfoker  in 
the  bought  and  sold  notes  described  the  sellers'  firm  as  A.,  B.,  and  C.  ;  but 
the  firm  had,  unknown  to  the  broker,  been  changed  to  A.,  D.,  and  E.,  it  was 
held  that  A.,  D.,  and  E.  might  sue  on  the  contract,  it  not  appearing  that  the 
defendant  had  been  prejudiced  or  excluded  from  a  set-off,  and  there  being 
4K)me  evidence  of  his  having  treated  the  contract  as  subsisting  with  the 
plaintiffs.    Mitchell  v.  Lapage,  Holt,  N.  P.  253. 

A  material  alteration  in  the  sale  note  by  the  broker,  at  the  instance  of  the 
seller,  after  the  bargain  made  and  without  the  consent  of  the  purcliaser, 
precludes  the  seller  from  recovering.  Powell  v.  Divett,  15  East,  29.  So» 
where  the  buyers  altered  the  bought  note  in  a  material  particular  by  an 
Addition  at  the  foot  of  it  (referred  to  bv  an  asterisk  in  the  body  of  it), 
though  the  breach  was  unconnected  with  the  alteration.  Mollett  v.  Wftcker- 
harth,  5  C.  B.  181.  Where  the  sold  note  was  sent  back  altered  and  signed 
by  the  seller,  and  the  buyer  proceeded  on  it  as  the  contract,  it  was  held  to 
be  a  question  for  the  jury  whether  this  was  a  contract,  or  only  an  offer  by 
the  seller  provided  a  bought  note  to  the  like  effect  were  signed  brthe 
buyer.    In  this  case  there  was  no  bought  note  in  evidence  at  all,  and  the 
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broker  was  agent  of  the  buyer  only.  Moore  v.  CampUU,  10  Exch.  323;  23 
L.  J.,  Ex.  310.  If  the  two  principals  agree  in  the  broker's  presence,  and 
the  broker's  note  does  not  correspond  with  the  terms  agreed  upon,  then 
there  is  no  written  contract  by  an  agent  lawfally  authorized,  ana  a  party, 
who  did  not  assent  to  the  alteration,  is  not  bound.  Pitts  v.  Beckistt,  13 
M.  &  W.  743 ;  contray  where  there  is  evidence  from  which  a  subsequent 
assent  to  such  alteration  may  be  implied.  Harnor  v.  Groves,  16  C.  B.  667  ; 
24L.  J.,a  P.  53. 

A  distinction  has  been  made  between  a  contract  in  writing  and  a  note  or 
memorandum  in  writing  of  a  contract  within  the  Stat  of  Frauds.  See  the 
judgments  in  Sievewright  v.  Archibald,  17  Q.  B.  107, 114,  124  ;  20  L.  J.,  Q. 
B.  538  ;  and  in  Parton  v.  Grofts,  ante,  p.  480  ;  but  in  many  cases  this  dis- 
tinction seems  to  have  been  lost  sight  oi. 

Readiness  of  the  plaintiff  to  deliver.]  An  averment  of  readiness  and  wil- 
lingness to  deliver  is  sufficient,  where  delivery  and  pa3nnent  are  to  be  con- 
current acts.  Boyd  V.  Lett,  1  C.  B.  222  ;  Jackson  v.  AiUiway,  6  M.  &  Qr.  942. 
It  is  enough  for  the  plaintiff  to  show  under  this  allegation,  either  that  he 
has  offered  to  deliver,  or  that  the  defendant  has  dispensed  with  deliver^',  or 
has  made  it  an  idle  and  useless  form  to  attempt  to  deliver.  The  averment 
involves  the  ability  of  the  plaintiff  to  deliver ;  Lawrence  v.  KnowUs,  5  N.  C 
399  ;  De  Medina  v.  Norman,  9  M.  &  W.  820 ;  Spotsivood  v.  Barrow,  1  Exch. 
804.  On  a  claim  averring  readiness  of  the  plaintiils  to  manufacture  certain 
articles  ordered  by  the  defendant,  it  is  enough  to  show  that  the  defendant 
had  countermanded  the  manufacture  while  in  progress  and  after  delivery  of 
some,  and  had  notified  his  refusal  to  accept  any  more ;  and,  per  cur.,  in 
common  sense,  the  meaning  of  such  an  averment  "  must  be  that  the  non- 
completion  of  the  contract  was  not  the  fault  of  the  plaintiffs,  and  that  they 
were  disposed  and  able  to  complete  it,  if  it  had  not  been  renounced  by  the 
defendant"  Gort  v.  Ambergat^  By.  Go,,  17  Q.  B.  127, 144  ;  20  L.  J.,  Q.  B. 
460 ;  Baker  v.  Farminger,  28  L.  J.,  Ex.  130.  Under  the  traverse  of  this 
allegation,  the  plaintiff  must  prove  that  he  is  ready  to  deliver  an  article 
corresponding  with  that  which  was  contracted  for ;  per  Cresswell,  J.,  in  Boyd 
v.  Lett,  supra/  and  an  opportunity  must  be  given  for  examination ;  Isher- 
wood  V.  WhUmore,  10  M.  &  W.  757. 

Under  a  contract  for  the  sale  of  a  cargo,  if  the  buyer  reject  a  cargo  ten- 
dered, the  seller  may,  within  the  time  limited  by  the  contract,  tender 
another  cargo.  Borrowman  v.  Free^  4  Q.  B,  D.  600.  As  to  what  is  sufficient 
tender  of  bills  of  lading,  on  the  sale  of  goods  to  be  shipped,  see  Sanders  v. 
Maclean,  11  Q.  B.  D.  327,  C.  A. 

Where  the  plaintiff  has,  otherwise  than  at  the  buyer's  request, 
delayed  delivery  beyond  the  proper  time,  he  cannot  enforce  acceptance, 
unless  the  defendant  has  enterecl  into  a  new  binding  contract ;  Plevins  v. 
Downing,  1  C.  P.  D.  220.  As  to  waiver  by  the  buyer,  of  performance  by 
the  seller,  of  a  term  of  the  contract,  see  LeatJier  Gloth  Go,  v.  Hieronimus, 
L.  R.,  10  Q.  B.  140,  cited  post,  p.  496.  See,  however,  Sanderson  v.  Graves, 
L.  K,  10  Ex.  234. 

Refused  to  receive.]  It  must  be  shown  that  the  defendant  has  refased  to 
receive  under  circumstances  which  do  not  warrant  a  refusal.  Therefore, 
where  a  tender  is  necessary,  it  must  be  made  at  a  i-easonable  time  and  place, 
and  be  such  as  to  afford  the  defendant  an  opportunity  of  examining  and 
receiving  the  goods  ;  for  without  such  opportunity  it  is  no  tender.  Thus,  a 
tender  of  articles  in  closed  casks,  so  as  to  prevent  inspection,  is  no  tender. 
Isherwood  v.  WhUmore,  supra.  Nor  is  it  sufficient  to  show  a  tender  of  the 
goods  at  the  defendant's  warehouse  at  a  late  hour  after  it  is  shut  up,  and 
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the  defendant  has  left  it.  But  if  the  defendant  is  present,  and  able  to  ex- 
amine and  receive  them,  the  tender  will  not  be  bad  merely  because  the  hour 
is  late  and  unreasonable.  Startup  v.  MacdoncUd,  6  M.  &  Gr.  593.  On  the 
sale  of  goods  for  shipment  by  steamer  or  steamers,  the  defendant  must 
accept  such  part  of  tne  goods  as  arrives  in  one  steamer.  Brandt  v.  Law- 
rmc€y  1  Q.  B.  D.  344,  C.  A.  But  where  on  the  sale  of  25  tons  pepper,  October 
shipment,  the  name  of  vessel,  &o.,  were  to  be  declared  witnin  6t)  days 
from  the  date  of  the  bill  of  Lading,  and  Mdthin  the  time  25  tons  were  de- 
clared by  the  B.  vessel,  only  20  tons  of  which  complied  with  the  contract,  and 
no  further  declaration  was  made,  it  was  held  that  the  defendant  need  not 
accept  the  20  tons.  Beuter  v.  Sala,  4  C.  P.  D.  239,  C.  A.  The  tender  must  ' 
not  be  of  a  larger  quantity  than  was  bought ;  Dixon  v.  FletcJur,  3  M.  &  W. 
146  ;  Hart  v.  Mills,  15  M.  &  W.  85  ;  at  least,  unless  the  tender  be  divisible, 
or  the  surplus  not  charged  for.  If  the  buyer  give  a  limited  order  for 
certain  specified  goods,  and  the  seller  sends  those  and  others  from  a  distant 
place  in  one  package,  charged  at  a  lump  sum,  the  consignee  may  repudiate 
the  whole  and  refuse  to  receive  the  package.  Levy  v.  (Sreeuy  8  E.  &  jB.  575; 
27  L.  J.,  Q.  B.  Ill  ;  Ex.  Ch.,  1  E.  &  E.  969  ;  28  L.  J.,  Q.  B.  319  ;  and  see 
Macdwiald  v.  Longhottom,  1  E.  &  E.  977,  987;  28  L.  J.,  Q.  B.  293  ;  29  L.  J., 
Q.  B.  256  ;  Tamvaw  v.  Lucasy  1  E.  &  E.  581  ;  28  L.  J.,  Q.  B.  150,  301.  If 
the  defendant  notify  his  intention  to  refuse,  and  forbid  the  plaintiff  to  deliver 
goods  ordered  to  be  made,  then  the  plaintiff  need  not  proceed  to  complete 
the  contract  on  his  part,  and  may  show  this  under  an  alleged  refusal  to 
accept,  although  the  goods  are  not  ready  for  delivery,  and  could  not  be  deli- 
vered; for  the  plaint ifl' is  thereby  ** discharged"  from  proceeding  further ;  and 
such  a  notice  to  the  plaintiff  will  support  an  allegation  that  the  defendant 
"  prevented  and  dischai'ged  "  the  plaintiff  from  supplying  the  goods  and 
executing  the  contract.  Cort  v.  Amhergate  By.  Co,,  ante,  p.  481.  And  a 
countermand  by  the  person  ordinarily  representing  the  aefendant  in  his 
dealings  with  the  plaintiff  (as  the  engineer  of  a  railway)  is  sufficient,  although 
the  defendant  be  a  corporate  body,  and  the  notice  not  under  seal ;  S.  C. 
See  f lurther,  as  to  readiness  to  receive,  post,  p.  488. 

Damages.']  In  an  action  for  not  accepting  goods,  the  difference  between 
the  contract  price  and  the  market  price  on  the  day  the  contract  was  broken 
is  the  ordinaiy  measure  of  damages.  Boorman  v.  Na^i,  9  B.  &  C.  145  ;  Bos- 
icell  V.  Kilbom,  15  Moo.  P.  C.  30J).  And  the  right  to  re-sell  (though  not 
the  obligation  to  do  so)  exists  in  all  cases  of  sale  where  the  vendee  wrong- 
fully refuses  to  receive,  and  there  is  no  express  stipulation  precluding  such 
right.  Maclean  v.  Dunn,  4  Bing.  722,  728  ;  Barrow  y.  Amaxid,  8  Q.  B.  609- 
610,  Ex.  Ch.  And  it  makes  no  difference  in  this  respect  whether  there  be 
or  be  not,  an  express  condition  of  re-sale.  Lamond  v.  Davall,  9  Q.  B.  1030. 
Where  goods  were  to  be  delivered  at  a  certain  time,  and  while  on  their  way 
the  vendee  gave  notice  that  he  would  not  accept,  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  market  price  on  the  day 
fixed  for  the  delivery,  and  not  that  on  the  day  on  which  the  seller  received 
the  notice.  Phillpotts  v.  Evans,  5  M.  &  W.  475  ;  and  see  Leigh  v.  Paterson^ 
8  Taunt.  540,  post,  p.  491.  Where  the  defendant  has  ordered  goods  and 
then  wrongfully  countermanded  the  order,  and  thereupon  the  vendor  ceases 
to  manufacture  them,  he  is  entitled  to  damages  for  the  goods  in  hand,  and 
to  such  profit  as  he  would  have  made  if  the  contract  had  l>een  fully  carried 
out ;  Dunlop  v.  Higgins,  1  H.  L.  C.  381.  Where  the  payment  was  to  be  by 
bill,  plaintiff  may  rocover  the  amount  which  would  have  accrued  on  it  for 
interest ;  Boyce  v.  Warhurton,  2  Camp.  480.  Where  no  difference  is  proved 
between  the  contract  price  and  the  market  price,  only  nominal  damages  are 
recoverable.     See  Valpy  v.  Oakeley,  16  Q.  B.  941. 
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Defence. 

By  Rules,  1883,  0.  xix.,  r.  15,  the  defendant  must  plead  specially  all  facts 
not  previoasly  stated  on  which  he  relies,  and  must  raise  all  such  grounds  of 
defence  as  if  not  pleaded  would  be  likely  to  take  the  plaintiff  by  surprise  ; 
and  r.  17  provides  that  the  defendant  shall  not  deny  fijenerally  the  allefm- 
tions  in  tne  statement  of  claim  ;  vide  ante,  p.  283.  Where  therefore  3ie 
defence  is  that  the  contract  is  materially  different  from  the  one  alleged  in 
the  statement  of  claim,  or  that  the  goods  were  in  fact  sold  with  a  n  ualifica- 
ti(m  or  condition  annexed,  which  the  goods  tendered  did  not  satwfy,  this 
muflt  be  specially  pleaded  in  the  defence. 

The  admissibility  of  evidence  under  certain  common  defences  will  be 
found  hereafter  under  the  general  head  of  Defences  in  actions  on*  simple 
contrads. 

Denial  of  Contract.]  By  Rules,  1883,  O.  xix.,  r.  20,  ante,  p.  283,  a  denial 
of  a  contract  operates  only  as  a  denial  of  the  making  of  the  contract  in  fact, 
and  not  of  its  legality  or  its  sutiiciency  in  law  whether  with  reference  to  the 
Statute  of  Frauds  or  otherwise.  This  rec^uires  the  defendant  specifically  to 
allege  in  his  defence  that  he  relies  on  the  objection  to  the  contract  arising 
under  the  Statute.     Clarke  v.  Callow,  46  L.  J.,  Q.  B.  53,  C.  A. 

The  following  are  defences  which  must  also  be  specially  pleaded : — 
Where  a  joint  ortler  is  given  for  several  articles  at  several  prices,  the  con- 
tract is  entire,  and  the  purchaser  may  refuse  to  accept  one,  unless  the  others 
are  delivered  ;  Champion  v.  SJiort,  1  Camp.  53  ;  and  where  goods  are  sold  as 
"  about "  a  certain  quantity,  "  more  or  less,"  the  latter  words  are  intended 
to  provide  only  for  a  small  excess,  and  the  purchaser  is  not  bound  to  accept 
350  tons  on  a  bargain  for  "about  300  tons,  more  or  less  ; "  at  least,  not 
unless  it  be  shown  that  a  large  excess  was  contemplated  ;   Cross  v.  Eglin,  2 
B.  &  Ad.  106 ;    Tamvaco  v.   Lncas,  ante,  j).  482.      See  also  Cockerell  y. 
Aucompte,  2  C.  B.,  N.  S.  440  ;    26  L.  J..  C.  P.  194  ;   Macdonald  v.   Long- 
hottom,  1  E.  &  E.  977,  987  ;  28  L.  J.,  Q.  B.  293 ;  29  L.  J.,  Q.  B.  256  ;  Beckh 
v.  Page,  5  C.  B.,  N.  S.  708 :  7  Id.  861  ;  28  L.  J.,  C.  P.  164,  341  ;  Morris  v. 
Levison,  1  C.  P.  D.  155.     Where  the  defendant  instructed  the  plaintiffs  to 
buy  for  him  50 )  tons  of  sugar,  "  50  tons  more  or  less  of  no  moment  if  you 
are  enabled  to  get  a  suitable  vessel ;  "  and  the  plaintiffs  bought  400  tons, 
parcel  by  parcel  according  to  the  usage  of  the  market,  and  could  buy  no 
more  at  the  price  named,  it  was  held  that  the  defendant  was  not  bound  to 
accept  the  400  tons,  as  the  usage  could  not  affect  the  express  order ;  Ireland 
V.  Liringston,  L.  R,  5  Q.  B.  516,  Ex.  Ch.  ;   (reversed  on  another  ground ; 
L.  R.,  5  H.  L.  395).     See,  however,  Johnston  v.  Kershaw,  L.  R.,  2  Ex.  82. 
A  contract  to  sell  "  all  spars  manufactured  by  M.,  say  about  600  red  pine 
spars,"  was  held  not  to  amount  to  a  warranty  as  to  the  quantity  of  the 
spars ;    APConnel  v.  Murpfiy,  L.  R,  5  P.  C.  203.     See  also  Cwillim  v. 
Daniell,  2  C  M.  &  R.  61.    A  contract  to  buy  "  a  cargo  of  about  the  follow- 
ing lengths,  &c.,  in  all  about  60  fathoms,*'  is  not  satisfied  by  the  delivery  of 
60  fathoms,  part  of  a  cargo  of  80  fathoms,  although  the  60  fathoms  were 
severed  from  the  remainder,  for  "  cargo  "  means  the  whole  loading  of  the 
ship;  Kreuger  v.  Blanck,  L.  R.,  5  Ex.  179,  following  Sargent  v.  Re&i,  2  Str. 
1228  ;  Bon-owman  v.  Drayton,  2  Ex.  D.  15,  C.  A.  ;  Anderson  v.  Morice,  1  Ap. 
Ca  713,  D.  P. 
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A  sale  of  goods  ^'  on  arrival,''  or  "  to  arrive  "  in  a  particnlar  ship  is  a  con- 
tract for  the  sale  of  goods  at  a  fature  period,  subject  to  the  double  condition 
of  the  arrival  of  the  ship  and  the  goods  being  on  board,  and  is  not  a  war- 
ranty on  the  part  of  the  seller  that  the  goods  shall  arrive ;  Boyd  v.  Siffkin, 
2  C^p.  326  ;  Havjes  v.  Humble^  Id.  327,  n. ;  Lovatt  v.  Hamilton^  5  M.  & 
W.  639  ;  Johnson  v.  Macdonald,  9  M.  &  W.  600.  See  also  Smith  v.  MyerSy 
L.  R.,  5  Q.  B.  429 ;  L.  R,  7  Q.  B.  139,  Ex.  Ch.  But,  a  contract  for  the 
sale  of  goodB  "  now  on  passage  and  expected  to  arrive  by,'*  or  "to  be  de- 
livered oil  the  safe  arrival  of,'*  a  certain  ship ;  Gorrissen  v.  Perrin,  2  C.  B^ 
N.  S.  681 ;  27  L.  J.,  C.  P.  29  ;  Hale  v.  Rawswiy  4  C.  B.,  N.  S.  85  ;  27  L.  J., 
C.  P.  189  ;  is  conditional  on  the  arrival  of  the  ship  only.  The  stipula- 
tion in  a  contract  of  sale,  '^  the  cotton  to  be  taken  from  the  (^uay,"  was  held 
an  independent  stipulation  for  the  seller's  benefit,  and  not  a  condition  pre- 
cedent which  the  purchaser  had  a  right  to  insist  on  being  performed; 
NeiU  V.  WhitwoHh,  18  C.  B.,  N.  S.  435  ;  34  L.  J.,  C.  P.  155  ;  Ex.  Ch.,  L 
R,  1  d  P,  684.  See  also  Castle  v.  PUiyford,  L.  R,  7  Ex.  98,  Ex.  CL,  re- 
versing S.  C,  L.  R.,  5  Ex.  165.  A  sale  of  a  cargo  "  from  the  deck  "  means 
that  the  vendor  is  to  pay  the  harbour  dues.  Playford  v.  Mercer,  22  L.  T., 
N.  S,  41,  Q.  B. 

When  goods  are  supplied  xmder  a  single  special  contract  with  a  commit- 
tee of  several  persons,  and  a  new.  member  of  the  committee  is  added  before 
the  contract  has  been  performed,  he  cannot  be  joined  as  co-defendant  in  an 
action  for  not  accepting,  though  he  assented  to  and  recognized  the  contract 
after  he  had  become  a  member  ;  Beale  v.  MovU,  10  Q.  B.  976  ;  accord,  New- 
ton V.  Belcher,  12  Q.  B.  921  ;  and  it  matters  not  whether  the  property  in 
the  goods  sold  vested  in  successive  portions  during  the  execution  of  the 
contract  But  it  mi^ht  be  otherwise,  if  the  circumstances  were  such,  that  a 
new  contract  could  be  implied,  on  successive  deliveries,  or  successive  acts, 
done  by  the  plaintifif ;  as  on  a  standing  contract  to  work /or  a  firm,  on  cer- 
tain terms,  when  required  ;  see  the  cases  supra,  and  Helsby  v.  Mears,  5  B.  & 
C.  504.  A  person  employed  by  the  defenoant^  as  broker  to  buy  the  goods, 
cannot  himself  be  the  vendor  ;  Sharman  v.  Brandt,  L.  R.,  6  Q.  B.  720,  Ex. 
Ch. ;  even  by  the  usage  of  the  market,  if  the  principal  was  ignorant  of  the 
usage.  Mollett  v.  Robinson,  L.  R,  5  C.  P.  646  ;  Ex.  Ch.,  L.  B.,  7  C.  P.  84 ; 
L.  R.,  7  H.  L.  802. 

Repudiation  of  the  goods,"^  In  the  case  of  sales  by  sample,  if  the  bulk 
does  not  correspond  with  it,  the  defendant  may  refuse  to  receive  it,  and 
may  keep  the  article  a  reasonable  time  to  examine,  and  then  repudiate  it ; 

rcnr.,  Street  v.  Blay,  2  B.  &  Ad.  463 ;  Bannerman  v.  White,  10  C.  R,  N. 
844  ;  31  L.  J.,  C.  P.  28 ;  Heilbutt  v.  Hickson,  L.  R.,  7  C.  P.  438,  451.  In 
such  case  the  buyer  may  reject,  by  notice  to  the  seller,  that  he  will  not 
accept  the  goods,  and  that  they  are  at  the  seller's  risk  ;  he  is  not  bound  to 
return  or  to  offer  to  return  them.     Grinwlby  v.  Wells,  L.  R.,  10  C.  P.  291. 

There  is  a  distinction  made  between  the  sale  of  a  specific  article  with  a 
warranty,  and  an  executory  contract  for  the  supply  of  goods  of  a  particular 
quality.  In  the  last  case  the  goods  maybe  refused  or  returned,  if  not  of  the 
kind  contracted  for  ;  but  in  the  former  case  the  remedy  is  either  an  action 
by  the  buyer  on  the  warranty,  or  proof  by  him  in  reduction  of  damages  in  an 
action  by  the  vendor,  unleas  there  be  not  merely  misrepresentation  or 
breach  of  warranty,  but  fraud  ;  or  unless  there  be  a  condition  in  the  con- 
tract providing  for  the  return  of  the  goods  in  such  case.  Street  v.  Blay, 
Heilbutt  V.  Hvckson,  supra/  Dawson  v.  Golli^,  10  C.  B.  523 ;  20  L,  J.,  C.  P. 
116  ;  Hemoorth  v.  Hutchinson,  L.  R,  2  Q.  B.  447.  See  Couston  v.  Chapman 
L.  R.,  2  U.  L.  Sc.  250,  254.  But  where  a  contract  is  made  for  the  purchase 
•of  hops  by  sample,  conditional  on  sulphur  not  having  been  used  in  their 
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growth,  if  sulphur  has  been  so  used,  the  defendant  may  reject  the  hops, 
although  they  correspond  with  the  sample  ;  Bannerman  v.  Wniie,  10  C.  B., 
N.  S.  844  ;  31  L.  J.,  C.  P.  28  ;  and  where  goods  are  sold  under  a  certain 
denomination,  the  defendant  is  entitled  to  have  such  goods  delivered  to 
him  as  are  commercially  known  under  this  denomination,  though  he  may 
have  bought  after  inspection  of  the  bulk  and  without  warranty.  Josling  v. 
Kingsfordj  13  C.  B.,  N.  S.  447  ;  32  L.  J.,  C.  P.  94 ;  and  see  Hovkins  v. 
HiUhcock,  14  C.  B.,  N.  S.  65  ;  32  L.  J.,  C.  P.  154  ;  Jones  v.  Just,  L.  R,  3 
Q.  B.  197,  ante,  pp.  437,  438,  and  Shand  v.  Bowes,  2  Ap.  Ca.  455,  480,  per 
Ld.  Blackburn.  A  contract  for  the  sale  of  600  tons  (8200  bags)  of  rice  to 
be  shipped  at  Madras  "  during  the  months  of  March  "i*  April,"  per  Rajah, 
is  not  satisfied  by  the  delivery  of  rice  all  shipped  in  February  except  50 
bags  shipped  on  March  2nd.  S.  C,  D.  P.  See  also  Eeuter  v.  Sala,  infra.  On 
the  sale  ot  goods  by  a  manufacturer  of  such  goods  who  is  not  otherwise  a 
dealer  in  them,  the  buver  is  entitled  to  receive  the  goods  as  of  the  manufac- 
turer's own  make ;  Johnson  v.  BayUon,  7  Q.  B.  D.  438^  C.  A.  ;  unless  a  cus- 
tom in  the  particular  trade  is  proved  that  the  goods  of  another  make  may 
be  substituted.    S.  C. 

So^  if  the  sale  note  refer  to  the  sample,  and  the  bulk  prove  not  to  be  of 
the  same  kind  as  the  sample,  the  buver  may  reject  the  goods,  even  though 
there  be  a  condition  in  the  contract,  that  the  contract  should  not  be  avoided 
if  the  bulk  prove  of  inferior  quality  to  the  sample,  but  that  an  allowance 
should  in  that  case  be  made.  Azemar  v.  Casella,  L.  R,  2  0.  P.  431  ;  Ex. 
Ch.,  Id.  677.  But,  ^uerally,  where  the  seller  produces  a  sample,  and  repre- 
sents that  the  bulk  is  of  equal  quality,  and  the  sale  note  does  not  refer  to 
any  sample,  the  defence  that  the  goods  are  not  equal  to  it  is  inadmissible. 
Meyer  v.  Everth,  4  Camp.  22  ;  Pickering  v.  Dowson,  4  Taunt.  779  ;  Kain  v. 
Old,  2  B.  &  C.  634.  The  defendant  may,  however,  show  that  all  sales  of 
tobacco  are  bv  sample  by  general  usage  in  that  trade,  though  there  was 
no  mention  ot  sample  in  the  'contract.  Syers  v.  Jonas,  2  Exch.  111.  And 
the  plaintiff  may  show  in  reply  the  custom  of  certain  markets  as  to  the 
time  for  objecting  to  the  bulk,  or  as  to  returning,  or  allowing  for,  articles 
not  answering  the  sample.  Sanders  v.  Jameson,  2  Car.  &  K.  557  ;  Cooke 
V.  Riddelien,  1  Car.  &  K.  561. 

The  purchaser  b^  sample  has  a  right  to  inspect  the  whole  in  bulk  at  any 
proper  and  convenient  time  ;  and  if  the  seller  refuse  to  show  it,  he  may 
rescmd  the  contract  Lorymer  v.  Smith,  1  B.  &  C.  1 ;  see  Parker  v.  Palmer^ 
4  B.  &  A.  387. 

The  question  whether  stipulations  as  to  time,  in  a  contract  for  the  sale  of 

goods,  are  of  the  essence  ofthe  contract,  so  that  they  form  conditions  prece- 
ent,  depends  on  tlie  construction  of  the  contract  in  each  case ;  the  rule  of 
equity  stated  ante,  p.  295,  is  confined  to  contracts  for  the  sale  of  land. 
Reuter  v.  Sola,  4  C.  P.  D.  239,  249,^  Cotton,  L.  J.  Thus  where  a  contract 
of  the  sale  of  goods,  to  arrive  by  ship,  provides  that  the^^ame  of  the  vessel, 
marks,  and  p^iculurs  shall  be  declared  "  within  60  days  from  the  date  of 
the  bill  of  lading,^'  such  time  is  of  the  essence  of  the  contract,  and  if  such 
declaration  be  not  made  within  the  time  limited,  the  buyer  is  not  bound  to 
accept  the  goods.  S.  C.  See  further,  Hoare  v.  Rennie,  5  H.  &  N.  19  ;  29 
L.  J;,  Ex.  73  (explained  by  C.  A.  in  Mersey  Steel  and  Iron  Co.  v.  Naylor^ 
9  Q.  B.  D.  658,  671) ;  CoddingUm  v.  Paleologo,  L.  R,  2  Ex.  193  ;  Bud  Shand 
V.  Bowes,  supra.  But  in  ^neral  a  partial  breach  by  the  plaintiff  of  his  con- 
tract to  deliver  does  not  justify  the  defendant  in  subsequently  refusing  to 
accept  Jonassohn  v.  Young,  4  B.  &  S.  296 ;  32  L.  J.,  Q.  B.  385.  See  farther 
as  to  the  effect  of  a  partial  breach,  Simpson  v.  Crippin,  Freeth  v.  Burr,  and 
other  cases  cited,  post,  p.  488. 
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Fraud.]  A  ml  fid  misreprefcentation  "by  the  vendor,  vrhicL  induced  the 
defendant  to  pnrcnafie,  will  warrant  the  Uefendant  in  refusing  to  complete 
the  contiact ;  but  this  must  he  pleaded  specially.  Even  where  the  sale  is 
**  with  all  faults/'  any  artifice  to  dipguise  a  fault  may  vitiate  the  sale.  Baglt- 
hole  V.  Walters,  3  Camp.  154  ;  Schneider  v.  Heathy  Id.  606.  See  JFard  v. 
Hobbs,  3  Q.  B.  D.  150,  C.  A. ;  4  Ap.  Ca.  13,  D.  P. 


Goods  bargained  and  sold. 

Where  the  property  has  pjussed  to  the  bnyer,  the  vendor  may  sue  for 
goods  bargained  and  sold,  and  will  be  entitled  to  recover  the  whole  value  of 
the  goods ;  Hankey  v.  Smithy  Peake,  42,  n.  But  there  must  have  been  an 
acceptance  of  part,  or  part  payment,  or  earnest,  or  a  note  or  memorandum, 
in  writing,  within  the  Stat  of  Frauds,  must  be  shown.  It  must  in  general 
appear  that  the  property  passed ;  therefore  where  a  machine  is  ordered  to 
be  made,  the  maker,  having  completed  it,  cannot  sue  for  goods  bargained 
and  sold,  if  there  be  no  appropriation  of  it,  assented  to  by  the  buyer;  Atkin- 
son V.  Bellj  8  B.  &  C.  277.  So  where  goods  in  bulk  are  sold  at  so  much  per 
ton  an  action  for  goods  bargained  and  sold  will  not  lie  befoi-e  they  have 
been  weighed  ;  per  Littledale,  J.,  Simmons  v.  Swift,  5  B.  &  C.  865.  If  any- 
thing reiuains  to  be  done  on  the  part  of  the  seller,  until  that  is  done  the 
property  is  not  changed,  per  Bavley,  J.,  S.  C.  The  general  rule  is  "that 
where  anything  remains  to  be  done  to  the  goods  for  the  purpose  of  ascer- 
taining the  price,  as  by  weighing,  measuring,  or  testing  the  goods,  where 
the  price  is  to  depend  on  the  quantity  or  quality  of  the  goods,  the  per- 
formance of  those  tliinca  shall  be  a  condition  precedent  to  the  transfer  of 
the  property,  although  the  individual  goods  he  ascertained,  and  they  are  in 
the  state  in  which  they  ought  to  be  accepted" — (Blackbiu-n  on  Sales,  152  ; 
Jenner  v.  Smith,  L.  R.,  4  C.  P.  270) ;  but  this  rule  is  not  to  be  taken  to 
include  cases  where  everything  tliat  remains  to  be  done  is  to  be  done  by  the 
buyer,  with  full  authority  from  the  seller,  but  only  those  cases  where  some- 
thing 'remains  to  be  done  by  the  seller ;  Turkij  v.  Bates,  2  H.  &  C.  200  ; 
S.  C.  sub  nom,  Furley  v.  Bates,  33  L.  J.,  Ex.  43  ;  nor,  where  the  intention 
is  that  the  property  should  pass  at  the  time  of  the  sale.  Young  v.  Matthews^ 
L.  R.,  2  C.  P.  127;  Martiyieau  v.  Kitddng,  L.  R.,  7  Q.  B.  436, 447,  per  Cock- 
bum  C.J.  The  plaintiff,  an  artist,  agreed  "  to  finish  three  pictures  for  F. 
(the  defendant),  which  are  now  subimtted  to  him,  in  my  best  manner  for 
60Z.  and  a  cIock."  The  pictures  were  not  then  completed,  but  afterwards 
the  defendant  expressed  approval  of  them  and  said  he  would  send  for  them : 
held  to  constitute  sufficient  appropriation  of  the  pictures  to  support  the 
common  count  for  goods  bargained  and  sold,  and  sold  and  delivered. 
Girardot  v.  Fitzpatrick,  21  L.  T.,  N.  S.  470,  Mellor,  J.  Wliere  acceptance 
of  goods  is  conditional  on  something  to  be  done  by  the  seller,  if  the  buyer 
prevents  the  possibility  of  the  sellei-'s  fulfilling  the  condition,  the  contract 
IB  satisfied.    Mackay  v.  Dick,  6  Ap.  Ca.  251,  D.  P. 

The  plaintifl's  in  London  sold  to  the  defendants  a  quantity  of  butter, 
expected  from  Sligo,  of  specified  quality  and  price.  The  butter  was  to  be 
shipped  for  London  in  October,  and  paid  for  by  bill  at  two  months  from  the 
landing.  The  butter  was  not  shipped  till  November ;  but  the  defendants 
waived  the  objection,  and  accepted  the  invoice  and  bill  of  lading.  The 
butter  having  been  lost  by  shipwreck  on  the  passage,  it  was  held  that  the 
property  had  passed  to  the  defendants ;  and  that  they  might  be  sued  for 
goods  bargained  and  sold,  or,  per  Park,  J.,  for  goods  sold  and  delivered. 
Alexander  v.  Gardner,  1  N.  C.  671.  Where  goods  are  desti-oyed,  the  question 
is  not  necessarily  whether  the  property  had  passed,  but  at  whose  risk  the 


Action  for  not  Delivering  Goods,  487 

foods  were;  CcuUe  v.  Playfordy  L.  R.,  7  Ex.  98,  Ex.  Ch. ;  Martineau  v.  Kitching, 
I.  B.,  7  Q.  £.  436,  455,  459  ;  iii  8uch  case,  if  the  price  was  not  ascertain!^ 
prior  to  the  destruction,  it  must  be  ascertained  as  nearly  as  possible,  S.  C. 
Id,  As  to  when  the  property  passes,  see  post,  Action  for  conversioiif — Evidence 
of  property. 

The  cases  of  Hagedom  v.  Laing,  6  Taunt.  166  ;  Lamond  v.  Davall,  9  Q.  B. 
1030,  have  been  cited  in  support  of  the  proposifion  that  the  vendor  cannot 
recover  on  this  claim  where,  uefore  action  brought,  he  has  re-sold  the  goods, 
and  that  he  must  sue  for  not  acceptiiig ;  see  the  judgment  of  the  court  in 
Chififfry  v.  ViaXl,  5  H.  &  N.  288,  294  ;  29  L.-  J.,  Ex.  180,  184 ;  as,  however, 
the  contracts  in  the  cases  above  cited,  contained  a  special  clause  allowing  a 
re-sale  they  seem  to  be  inapplicable.  See  Acebal  v.  Levy,  10  £ing.  376,  384. 
If,  before  actual  delivery,  tne  vendor  re-sell  specific  goods  sol<^  while  the 
purchaser  is  in  default,  the  re-sale  will  not  authorise  the  purchaser  to  con- 
sider the  contract  rescinded,  so  as  to  entitle  him  to  resist  paying  the  price. 
Page  v.  Eduljee,  L.  R.,  1  P.  C.  127,  145. 

By  Rules,  1883,  O.  xxi.  r.  3,  a  defence  in  denial,  must  deny  the  order  or 
contract,  or  the  amount  claimed. 
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In  an  action  against  the  vendor  of  goods  for  not  delivering  them,  the 
plaintiff  may  be  called  upon,  by  proper  defences,  to  prove  the  contract  and 
the  breach,  the  performance  of  all  conditions  precedent  on  his  part,  and  the 
amount  of  damages.  Much  of  the  matter  under  the  last  preceding  head 
applies  equally  to  this  action. 

Construction  of  the  contract.  Time,  <fcc.]  Where  L.  &  Co.,  brokers,  sold 
hemp  by  auction  (described  in  the  invoice  as  bought  of  '^  L.  &  Co.''),  and 
received  part  of  the  price,  it  was  held  that  they  had  made  themselves  re- 
sponsible as  sellers,  and  that  they  could  not  defend  themselves  in  an  action 
for  non-delivery,  by  evidence  that  they  sold  as  agents  only,  and  that  the 
invoice  had  been  made  out  in  their  names  according  to  a  local  custom  of 
brokers  to  secure  the  passing  of  the  purchase  money  through  their  hands. 
Joiies  V.  Littledale,  6  Ad.  &  £.  486.  But  where  the  invoice  does  not  itself 
constitute  a  contract  (as  in  fact  it  rarely  does),  but  is  only  used  to  show  that 
the  defendant  was  the  vendor  of  goods  sold  by  a  previous  contract,  the  de- 
fendant may  contradict  it  by  showing  that  he  was  not  the  real  vendor,  and 
that  his  name  was  put  in  the  invoice  at  the  plaintiff's  request.  Holding  v. 
Elliott,  5  H.  &  N.  117;  29  L.  J.,  Ex.  134  ;  and  per  cur.y  an  invoice  is,  gene- 
rally, not  per  se  a  contract  or  any  estoppel ;  S.  C.  An  auctioneer  may  be 
liable  for  non-delivery  of  goods  sold  by  him,  although  his  principal's  name 
appears  on  the  conditions.     JVoolfe  v.  Home,  2  Q.  B.  D.  355. 

As  to  when  stipulations  as  to  tmie  amount  to  a  condition  precedent,  vide 
ante,  p.  485.  Where  the  contract  was  for  the  sale  of  sponge,  to  be  paid  for 
by  ocure,  at,  &c.,  the  value  to  be  delivered  on  or  before  the  24th  inst.,  in  an 
action  for  not  delivering  the  sponge,  it  w^as  held  that  the  delivery  of  the 
ochre  on  the  24th,  was  a  condition  precedent  to  the  plaintiffs  right  of  action. 
Parker  v.  Rawlings,  4  Bing.  280. 

So  where  the  defendant  undertook  to  supply  a  steam-enmne  for  a  vessel 
of  the  plaintiff  according  to  drawings  ana  specifications  of  P.  B.,  and  the 
specification  re<]^uired  its  completion  within  two  months ;  the  court  held  that 
time  was  essential,  and  that  an  action  lay  for  non-delivery  within  that  time* 
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Wimshurd  ▼.  Deel€y,  2  C.  B.  253.  But  where  the  defendant  has  sold  to 
plaintiff  specific  goo<l«,  to  be  taken  and  paid  for  at  a  certain  time,  end  the 
pUintiff  fails  to  pay  at  the  end  of  that  tune,  the  defendant,  thonsh  he  le- 
tains  a  lien  on  them  if  in  his  possession,  cannot  re-sell  them ;  bat  Ute  plain- 
tiff, on  tendering  the  money  at  a  subsequent  day,  wiU  entitle  himself  to 
receive  them.    MartindaU  v.  Smithy  1  Q.  B.  D.  389,  and  Wooyk  v.  Hancj 

2  Q.  B.  D.  355  ;  Page  v.  Efiuljee,  L.  R,  1  P.  C.  127,  145.  So  if  there  is  a 
sale  of  goods  to  be  delivered  to  the  vendee  '^  as  required,"  it  may  be  that  he 
ought  to  require  them  within  a  reasonable  time ;  but  the  vendor  cannot 
rescind  the  contract  till  he  has  called  on  the  vendee  to  require  or  take 
them,  even  though  an  unreasonable  time  has  elapsed.  Jones  v.  Gibbons,  8 
Exch.  920  ;  22  L.  J.,  Ex.  347. 

Where  a  contract  is  to  make  and  deliver  goods ''  as  soon  as  possible,"  there 
is  at  any  rate  an  implied  contract  that  the  maker  has  all  the  neces- 
sary appliances  ready  for  the  manufacture.  Hydraulic  Engineering  Co.  v. 
McHaffie,  4  Q.  B.  D.  670,  C.  A. 

An  invitation  to  tender  for  supiiljring  meat  to  a  workhouse,  specified  that  a 
written  contract  would  be  requirea  to  l^e  signed  upon  acceptance  of  the  tender: 
held  that  a  written  tender  of  the  defendant,  withdrawn  by  him  alter  ac- 
ceptance by  the  plaintiffs,  was  not  a  contract  on  which  they  could  sue. 
Kingston-on-Hully  Guardians  of,  v.  Fetch,  10  Exch.  610 ;  24  L.  J.,  Ex.  23. 
A  contract  to  deliver  150  tons  of  girders  by  three  deliveries  of  50  each  on 
certain  days,  according  to  drawings  provided  by  the  plaintiff,  is  one  entire 
contract ;  and  if  the  plaintiff  does  not  supply  cbawings  within  a  reasonable 
time,  the  defendant  is  under  no  obligation  to  deliver  anv  girders.  Kingdom 
V.  Cox,  5  C.  B.  522.  The  intention  of  the  parties  is  to  be  looked  at  in  the 
construction  of  all  contracts  ;  and  the  decision  on  one  is  seldom  a  guide  to 
the  construction  of  another.  Bannerman  v.  JVJiite,  10  C.  B.,  N.  S.  844 ;  31 
L.  J.,  C.  P.  28.    See  further  the  cases  cited  under  the  next  heading. 

Readiness  to  receive  and  to  fay^l  In  support  of  the  averment  that  the 
plaintiff  was  ready  and  willing  to  accept  the  goods  and  to  pay  for  the  same^ 
it  will  not  be  necessary  to  prove  a  tender  of  the  money ;  Rawson  v.  Johnson, 

1  East,  203  ;  WaJterhouse  v.  Skinner,  2  B.  &  P.  447 ;  and  a  demand  of  the 
Roods  is  sufficient  evidence  that  the  plaintiff  was  ready  and  willing  to  pay ; 
tVUks  V.  Atkinson,  1  Marsh.  412  ;  Levy  v.  Herbert,  Ld,,  7  Taunt.  318 ;  and 
this,  though  the  demand  may  be  by  the  plaintiff's  servant.    Squier  v.  Hunt, 

3  Price,  68. 

Where  the  agreement  on  a  sale  of  straw  was  to  pay  *'  for  each  load  of 
straw  delivered  on  the  premises,"  it  w^as  held  that  this  imported  payment 
for  each  load  as  delivered,  and  that  on  the  purchaser  refusing  generally  so 
to  pay,  the  vendor  was  not  bound  to  send  any  more.     Withers  v.  Reynolds, 

2  B.  &  Ad.  882 ;  accord.  Bloomer  v.  Bernstein,  post,  -p.  489.  But  where  goods 
are  to  be  delivered  by  the  defendant  to  the  plamtiff  in  twelve  equal  monthly 
parcels,  the  refusal  only,  of  the  plaintiff  to  accept  the  first  parcel  does  not 
exonerate  the  defendant  from  delivering  the  remaining  parcels.  Simpson  v. 
Crippin,  L.  R.,  8  Q.  B.  14,  following  Jonassohn  v.  Young,  and  dissenting  from 
Hoare  v.  Rennie,  ante,  p.  485.  So,  where  the  delivery  was  to  be  by  two 
equal  parcels,  the  defendant  was  held  not  to  be  released  from  the  deliveiy 
ot  the  secona  parcel,  by  reason  that  the  plaintiff  had  refused  to  pay  for  the 
first  in  accoroance  with  the  contract  Freeth  v.  Burr,  L.  R.,  9  C.  P.  208. 
And  where  the  delivery  is  to  be  by  monthly  quantities,  the  plaintiff  can 
compel  the  defendant  m  a  subsequent  month  to  make  up  for  short  deli- 
veries in  the  previous  months,  although  the  defendant  had  forborne  to 
deliver  the  full  quantities  at  the  plaintiff's  request  Tyers  v.  Rosedale,  dc 
Iron  Co.,  L.  R,  10  Ex.  195,  Ex.  CL    The  result  of  the  cases  seems  to  be 
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that  "  the  true  question  is  whether  the  acts  and  oondnct  of  the  party  evince 
an  intention  no  longer  to  be  bound  by  the  contract."  Freeth  v.  Burvy  L.  R, 
9  C,  P.  213,  per  Coleridge,  C  J. ;  accord,  Mersey  Stul  <fc  Iron  Co.  v.  Naylor, 
9  Q.  B.  D.  648,  C.  A.  See  the  observations  of  the  C.  A.  in  this  case  on  Honck 
V.  MuUer,  7  Q.  B.  D.  92,  C.  A.  Thus  where  the  vendee  becomes  insolvent, 
and  takes  no  steps  to  obtain  delivery  in  performance  of  the  contract,  he 

Eractically  gives  notice  to  his  creditors  that  he  does  not  intend  to  perform 
is  contract,  and  this,  when  assented  to  by  the  vendor,  amounts  to  a  rescis- 
sion of  the  contract.  Ex  pte,  Chalmers,  L.  R,  8  Ch.  289,  followed  in  Morgan 
V.  Bain,  L.  R,  10  G.  P.  16.  See  also  Bloomer  v.  Bernstein,  L.  R,  9  Q.  B. 
588,  as  to  the  questions  to  be  left  to  the  juiy  in  such  a  case.  But  the  in- 
solvency must  DC  an  inability  to  pay,  avowed  either  in  act  or  word,  and  a 
consequent  intention  of  the  vendee  not  to  pay  his  debts  when  due.  Ex  pte, 
Camforth  Hcematite  Iron  Co,  4  Ch.  D.  108.  It  is  sufl&ciently  avowed  if  the 
vendee  file  a  petition  for  liquidation,  and  within  a  reasonable  time,  tender 
of  the  price  in  cash,  is  not  made  by  the  trustee  appointed  thereunder ;  Ex 
pte,  Stapleton,  10  Ch.  D.  686,  C'  A. ;  or,  it  seems,  by  his  sub- vendee.    S.  C. 

Non-delvoery.]  If  the  vendor  is  to  deliver,  but  the  contract  does  not 
(expressly  or  impliedly)  provide  where  the  delivery  is  to  take  place,  as  on 
board  ship,  he  is  not  bound  to  deliver,  or  offer  to  deliver,  till  the  place  of 
delivery  is  notified  by  the  vendee.  Armitage  v.  Insole,  14  Q.  B.  728.  Where 
the  contract  does  not  provide  for  delivery  by  either  party,  the  buyer  is 
bound  to  fetch  the  goods ;  2  Kent  Com.  605  ;  Pothier,  Cont.  de  Vente,  par. 
52  ;  and  if  a  place  of  delivery  is  fixed  by  the  contract,  the  vendee  is  not 
bound  to  accept  elsewhere,  nor  the  vendor  to  deliver  eleswhere  ;  Id,  par. 
51.  Hops,  when  sold  by  the  defendant  to  the  j^laintiff,  were  lying  at  a 
warehouse  to  the  use  of  the  defendant.  The  plaintiff  paid  for  them  and  took 
away  part  from  the  warehouse  with  the  consent  of  the  warehouseman,  but 
before  he  had  carried  away  the  rest-,  they  were  seized  by  a  creditor  of 
the  defendant's  vendor  imder  a  claim  of  right:  held,  that  the  plaintiff 
sue  the  defendant  for  non-delivery,  although  the  letter  had  given  no 
delivery  order  to  the  plaintiff.  JVood  v.  Tassell,  6  Q.  B.  234.  In  this 
case  the  warehouseman  had,  in  fact,  become  the  agent  of  the  plaintiff, 
and  it  was  not  shown  that  the  seizure  was  rightful.  If  it  had  appeared 
that  the  warehouseman  had,  from  the  first,  refused  to  deliver  on 
the  order  of  the  vendor,  an  action  for  non-delivery  would  have  lain 
against  the  vendor.  Semb,  TfuU  v.  Hinton,  4  W.  R  26,  M.  T.  1855,  £x.  If 
goods  sold  are  in  a  carrier's  hands,  subject  to  lien,  an  action  for  non-delivery 
Oes  against  the  vendor,  if  the  carrier  refuses  to  deliver,  on  readiness  by  the 
buyer  to  pay  chuges  thereon.  Buddie  v.  Green,  27  L.  J.,  Ex.  33.  If,  before 
the  time  of  delivery,  the  vendor  announce  to  the  vendee  his  intention  not 
to  deliver,  the  latter  may  sue  at  once.  Roper  v.  Johnson,  L.  R,  8  C.  P.  167, 
following  Frost  v.  Knight,  L.  R,  7  Ex.  111. 

Damages,1  Where  goods  are  to  be  delivered  at  a  future  day,  the  damages 
for  breach  of  contract  are  the  difference  between  the  contract  price  and 
the  market  price  of  the  goods  at  the  day  when  they  ought  to  have  been  de- 
livered. Gainsjord  v.  Carroll,  2  B.  d:  C.  624 ;  VaCfyu  v.  Oakeley,  post,  p.  490 ; 
Peterson  v.  Ayre,  13  C.  B.  353 ;  Josling  v.  Irvine,  6  H.  &  N.  612  ;  30  L.  J., 
Ex.  78  ;  Williams  v.  Reynolds,  6  B.  &  S.  495,  post,  p.  491,  and  see  IFilson 
V.  Lancashire,  die.  Ry,  Co,,  9  C.  B.,  N.  S.  632  ;  30  L.  J.,C.  P.  232.  So,  with 
respect  to  each  period  of  delivery  when  more  than  one ;  Brown  v.  Midler, 
L.  K.,  7  Ex.  319  ;  even  though  the  action  is  commenced  before  the  periods 
of  deuvery  have  elapsed ;  for  the  repudiation  of  the  contract  before  the 
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time  for  its  fulfilment  goes  to  the  question  of  breach,  but  does  not  affect  the 
damages.  S.  C.  ;  Boper  v.  Johnson^  ante,  p.  489.  But  where  delivery  was 
to  be  made  between  January  and  May,  and  on  default  the  defendants  to  paj 
a  fine  per  ton  per  week,  it  was  held  that  the  fine  was  to  be  computed  firam 
May  imtil  dehvery  actually  was  complete.  Bergheim  v.  Blaenavan  Iron^ 
<kc,  Co,,  L.  R,  10  Q.  B.  319. 

If  no  diiference  is  proved  between  the  contract  and  market  prices  the 
damages  must  be  nominal.  Valpy  v.  Oakeley,  16  Q.  B.  941  ;  20  L.  J.,  Q.  K 
380.  When  the  price  has  been  paid,  the  measure  of  damages  is  the  market 
price,  without  deaucting  the  contract  price ;  and  this  will  be  the  rule  where 
the  payment  is  by  biUs  which  are  still  outstanding.  But  if  the  bills  aie 
dishonoured,  even  though  after  breach  of  the  contract  to  deliver,  the  parties 
are  placed  in  the  same  position  as  if  the  bills  had  never  been  given  or  the 
contract  had  been  to  pay  in  ready  money ;  and  the  vendee  can  only 
recover  the  difference  between  the  contract  price  and  the  market  price 
of  the  goods.    S.  C. 

If  the  buyer,  at  the  request  of  the  seller  forbear  to  enforce  the  contract 
at  the  time  the  goods  ought  to  be  delivered,  but  afterwards  do  so,  the 
measure  of  damages  is  the  difference  between  the  contract  price  and  the 
market  price  when  the  buyer  so  enforces  the  contract,  e.  g.^  by  buying  the 
goods  in  the  market.  Ogte  v.  Vane,ELy  L.  R,  2  Q.  B.  275 ;  Ex.  Ct,  L.  R, 
3  Q.  B.  272.  See  Tyers  v.  RosedaU,  Jbc,  Iron  Co.,  L.  R,  8  Ex.  305  ;  Ex.  Ch., 
L.  R,  10  Ex.  195,  where  the  postponement  of  delivery  was  at  the  request 
of  the  buyer.  "Where  there  has  been  a  written  contract,  the  vendee  cannot 
enhance  the  damages  by  oral  proof  that  the  contract  price  was  higher  than 
the  market  price,  by  reason  of  the  shortness  of  the  time  fixed  by  the  contract 
for  delivery.    Brady  v.  Oastler,  3  H.  &  C.  112  ;  33  L.  J.,  Ex.  300. 

Where  the  goods  delivered  were  of  inferior  quality  to  that  contracted 
for,  and  plaintiff  (vendee)  had  paid  for  them  in  advance,  but  objected  to 
them  when  delivered  ana  re-sold  them  at  a  reduced  price,  and  the  re-^ale 
was  within  a  reasonable  time,  the  measure  of  damages,  is  the  difference  be- 
tween the  market  price  of  goods  of  the  quality  contracted  for  at  the  date  of 
delivery,  and  the  re-sale  price.  Loder  v.  Kekule,  3  C.  B..  N.  S.  128 
27  L.  J.,  C.  P.  27. 

If  a  ship  is  ordered  to  be  made,  or  is  left  for  repair  and  not  delivered  at 
the  stipulated  time,  the  measure  of  damages  is  primd  facie  the  sum  which 
would  have  been  earned  by  the  ship  in  the  ordinary  course  of  trade  since 
the  period  when  it  should  have  been  delivered.     Fletclier  v.  Tayleur,  17  C. 

B.  21  ;  25  L.  J.,  C.  R  65  ;  ExpU,  Cambrian  S.  Packet  Co.,  L.  R,  4  Ch.  112, 
117.  See  Cory  v.  Thames  ironworks  Co.,  L.  R,  3  Q.  B.  181.  So,  where  sets 
of  waggon  wheels  and  axles  were  to  be  made  by  the  defendant  according  to 
patterns  furnished  by  the  plaintiffs,  the  jury  may  give  damages  for  the  loes 
of  the  use  of  the  waggons.  Elbinger  Actien-Gesellschafft  v.  Armstrong,  L.  R., 
9  Q.  B.  473.      A.  contracts  to  repair  an  engine  for  B.  within  a  certain  time  ; 

C.  agrees  to  execute  part  of  the  work  for  A.  within  a  less  time,  but  tPttJiout 
any  knowledge  of  the  contract  between  A.  and  B.  C.  fails  to  do  his  part  within 
the  time  stipulated  by  him  ;  A.  cannot  recover  from  C,  as  special  damage, 
compensation  made  by  A.  to  B.  for  the  delay  in  the  completion  of  A*s  con- 
tract occasioned  by  C.'s  breach  of  contract  ;  Portman  v.  Middleton,  4  C.  B., 
N.  S.  322 ;  27  L.  J.,  C.  P.  231  ;  for  this  consequence  could  not  have  been 
contemplated  by  C.  See  also  Prior  v.  irUkinson,  8  W.  K.  260,  H.  T.  1860, 
Q.  B.  ;  aiid  Hales  V.  L.  &  N.  IV.  By.  Co.,  4  B.  &  S.  66;  32  L.  J.,  Q.  B.  292; 
and  other  cases  cited  post,  p.  577,  et  seq..  Actions  against  carriers — Damages. 
Defendant  contracted  to  deliver  a  steam  threshing-engine  on  a  day  fixed,  at 
which  time  he  knew  the  plaintiff  would  want  to  tnresh  his  wheat  He 
failed  to  deliver  it  till  six  weeks  after  the  day.    He  was  held  liable  for 
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damage  and  expense  occasioned  by  long  exposure  of  the  com,  kiln-drying, 
stacking,  &c. ;  but  not  to  the  loss  caused  uy  a  fall  in  the  market  price  of 
com.  Smeed  v.  Foord,  1  E.  &  E.  602  ;  28  L.  J.,  Q.  B.  178.  So,  where  the 
defendant  contracted  with  the  plaintiffs  to  make  for  them  a  part  of  a  machine 
which  the  plaintiffs,  to  the  defendant's  knowledge,  had  contracted  to  make 
for  J.  by  a  given  time,  and  the  defendant  did  not  deliver  according  to  his  con- 
tract, so  that  the  plaintiffs  could  not  deliver  the  machine  to  J.  by  the  given 
time,  J.  therefore  rejected  it :  it  was  held  that  the  plaintiffs  might  recovei* 
damages  for  the  loss  of  profit  on  their  contract  with  J.,  and  for  the  expenditure 
uselessly  incurred  by  them  in  making  the  rest  of  the  machine,  hydraulic 
Engineering  Co,  v.  McHaf^y  4  Q.  B.  D.  670,  C.  A.  The  above  cases  pi*o- 
ceeded  on  the  principle  enunciated  in  Hadley  v.  BaxeiiddU^  9  Exch.  341  ;  23 
L.  J.,  Ex.  179  ;  that  the  damages  recoverable  arc  such  as  in  the  ordinary 
course  of  things  arise  from  the  breach  itself,  or  such  as  may  be  reasonably 
jiupposed  to  have  been  in  the  contemplation  of  tlie  j)arties,  when  making  the 
contract,  as  the  probable  result  of  the  breach.  So,  where  there  is  no  market 
for  the  goods,  the  damages  must  be  measured  by  this  rule.  Borries  v. 
Hutchinson,  18  C.  B.,  N.  S.  445  ;  34  L.  J.,  C.  P.  169 ;  Hinde  v.  Liddell,  L. 
R,  10  Q.  B.,  265;  and  see  BugJies  v.  GrcBme,  33  L.  J.,  Q.  B.  335,  340; 
Elbinger  AdienrGesellschafft  v.  Armstro^ngy  ant€f  p.  490.  On  a  contract  to  sell 
cotton  of  a  certain  nualitv  at  a  cei-tain  price,  the  buyer  cannot  recover  for 
his  loss  of  profit  wnich  he  would  have  made  by  carrying  out  a  re-sale,  at 
a  higher  price,  made  in  the  interval  between  the  contract  and  the  time  for 
delivery.  Jf^iUiams  v.  Reynolds,  6  B.  &  S.  495 ;  34  L.  J.,  Q.  B.  221  ; 
Borries  v.  Hutckinson^  supra.  But  evidence  of  such  re-sale  may  be  admis- 
sible to  show  that  there  has  been  a  rise  in  the  market  value.  See  Engtl  v. 
Fitch,  L.  R.,  4  Q.  B.  659,  667,  Ex.  Ch.  The  vendor  cannot  diminish  the 
damages  by  giving  previous  notice  to  the  purchaser  of  his  intention  not  to 
deliver  the  goods.  Leigh  v.  Patentoiiy  8  Taunt.  540 ;  and  see  PhiUpotts  v. 
Evans,  5  M.  &  W.  475,  ante,  p.  482,  and  BroiDn  v.  Muller,  L.  R,  7  Ex.  319. 
On  a  contract  for  the  sale  of  food  or  dmgs,  the  plaintiff  may,  under  the  Sale 
of  Food  and  Dmgs  Act,  1875  (38  &  39  Vict  c.63),s.  28,  cited  ante,  p.  442, 
in  some  cases  recover  special  damages  if  goods  of  an  inferior  quabty  are 
delivered  to  him. 

Where  a  commission  asent  A.  purchases  and  ships  goods  for  his  principal 
B.  inferior  in  quality  to  uioae  ordered  by  B.,  B.  can  recover  the  actual  loss 
only,  which  he  nas  sustained,  and  not  the  difference  between  the  price  which 
the  goods  fetch,  and  what  they  would  have  fetched,  if  of  the  proper  qualitv. 
Cassaboglou  v.  Gibbs,  9  Q.  B.  D.  220  ;  11  Q.  B.  D.  797,  C.  A. 

Special  finding  of  the  jury  at  Nisi  Prtiw.]  By  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  2,  in  actions  in  the  superior 
courts,  or  anjr  court  of  record,  for  breach  of  contract  to  deliver  specific  goods  for 
a  money  price,  on  application  of  the  plaintiff  and  by  leave  of  the  judge,  the 
jury  shall,  if  they  find  the  plaintiff  entitled  to  recover,  find  what  are  the 
goods  which  remain  undelivered ;  the  sum  which  the  plaintiff  was  liable  to 
pay  on  delivery ;  the  damages  sustained  if  the  goods  should  be  delivered 
under  execution,  and  the  damages  if  not  so  delivered  ;  and  thereupon,  if 
judgment  be  given  for  the  plaintiff,  the  court,  or  any  judge  thereof,  at  their 
or  his  discretion  and  on  application  of  the  plaintiff,  may  order  execution  to 
issue  for  the  delivery  of  the  goods  on  payment  of  the  sum  found  payable  by 
the  plaintiff,  without  giving  the  defendant  the  option  of  retaining  the  goods 
on  payment  of  the  damages  assessed.  It  is  believed  that  advantage  has  never 
yet  Deen  taken  of  this  section.  A  writ  of  delivery  is  now  issued  and  enforced 
under  Kules,*  1883,  O.  xlviiL  r.  1. 
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Defcnu. 

The  defence  arising  under  the  Stat  of  Frands,  must  if  relied  on  be  spedallT 
pleaded.    Rules,  1883,  0.  six.,  r.  20,  awte^  p.  283. 

Where  goods  sold  under  a  contract  required  by  the  Stat,  of  Frauds  to^  in 
"writing  were  to  be  delivered  at  a  certain  place  or  time,  and  the  parties  afto-- 
wards  orally  varied  their  stipulation,  as  to  delivery,  it  was  held  that  this  did 
not  amount  to  a  rescission  oi  the  original  contract.  Moore  v.  CamMU,  10 
Exch.  323 ;  23  L.  J.,  Ex.  310  ;  NohU  v.  Ward,  L.  R,  2  Ex.  135,  Ex.  Ch. ;  nk 
ante,  p.  28 ;  but  if  the  goods  had  been  actually  accepted,  or  even  a  deliveiy 
order  accepted  under  the  agreement  as  so  varied,  that  would  have  been  a 
defence  under  a  plea  of  accord  ;  stnib.,  Moore  v.  Campbellf  supra.  Though  a 
contract  made  in  error  may  be  avoided,  yet  the  vendor  cannot  treat  as  void, 
at  law  or  in  equity,  a  sale  to  the  vendee  of  an  article  misrepresented  by  the 
vendor  in  error,  unless  the  vendee  consents.  SembU,  Scott  v.  LittUdak,  8  E. 
&  B.  815  ;  27  L.  J.,  Q.  B.  201. 

Where  the  defendant  agreed  to  sell  the  plaintiif  200  tons  of  potatoes,  part 
of  a  crop  grown  on  certain  land,  which  amount  it  would  produce  in  an 
average  year,  but  owing  to  a  blight  the  land  produced  80  tons  only,  it  was 
held  that  the  defendant  was  excused  from  the  delivery  of  the  remaining 
120  tons  by  the  perishing  of  the  thing  sold,  without  the  defendant's  default 
Hoxoell  V.  CoupUnid,  L.  R.,  9  Q.  B.  462  ;  1  Q.  B.  D.  258,  C.  A. 

As  to  defence  arising  from  the  want  of  readiness  in  the  plaintiff  to  accept, 
vide  ante,  pp.  488,  489.  As  to  rescission  of  a  contract  before  breach,  8ee|W«<, 
Defences  in  actions  on  simple  contracts— Rescission.  As  to  defence  on  the 
groimd  of  the  insolvency  of  the  vendee,  vide  post.  Action  for  coyiversion  of 
(foods — Evidence  of  right  of  possession. 


ACTION  FOR  GOODS  SOLD  AND  DELIVERED. 

The  plaintiff  in  an  action  for  goods  sold  and  delivered  must  be  in  a  con- 
dition to  prove,  if  denied,  1.  The  contract  of  sale ;  2.  The  delivery  of  goods 
according  to  contract ;  3.  The  value  or  price. 

The  contract  of  sale,']  As  to  contracts  requiring  a  writing,  the  authorities 
will  be  found  under  the  previous  head  oi  Action  for  not  accepting  goods,  pp. 
466,  et  seq.,  and  the  general  rule  relating  to  sales  is  there  stated.  But  the 
necessity  of  a  writing  under  the  Stat,  of  Frauds  more  rarely  comes  in  question 
in  this  action,  because  the  delivery,  on  which  the  action  is  founded,  gene- 
rally, though  not  necessarily,  amounts  also  to  a  receipt  and  acceptance  by  the 
defendant.  In  general,  proof  of  the  delivery  of  the  goods  to,  and  receipt  of 
them  by,  the  defendant  is  primd  facie  evidence  of  the  contract,  and  super* 
sedes  the  proof  of  an  order.  Bennett  v.  Henderson,  2  Stark.  550.  But  this 
may,  of  course,  be  rebutted  ;  as  by  proof  that  the  defendant  was  in  the  habit 
of  selling  such  goods  for  the  plaintiff  on  commission.  Miller  v.  ^etevnan, 
4  M.  &  ur.  646.  Defendant  sent  an  order  to  A.,  who  had  meanwhile  sold 
his  business  to  B. ;  B.  supplied  goods  to  defendant,  who  consumed  theiOi 
and  was  sued  for  them  by  B.  ;  it  was  held,  that  the  defendant,  having  ft 
previous  set-off  against  A.,  and  having  never  contracted  with  B.,  norhad 
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been  iaformed  of  B/s  position  and  ownership  till  after  the  goods  had  been 
consumed,  so  that  they  could  not  be  retumea  or  refused,  the  defendant  was 
not  liable  on  a  contract  express  or  implied.  BotUton  v.  Jones,  2  H.  &  N. 
564  ;  27  L.  J.,  Ex.  117. 

In  some  cases  where  goods  have  been  wrongfully  taken,  the  plaintiff 
may  waive  the  tort,  and  sue  on  the  implied  contract.  Thus,  where  the 
de&ndant  by  fraud  procured  the  plaintiff  to  sell  goods  to  an  insolvent,  and 
afterwards  got  them  into  his  own  possession,  he  was  held  liable  in  an  action 
for  goods  sold.  Hill  v.  PerroH,  3  Taunt  274.  Accord,  Abbotts  v.  Barry^  2 
B.  &  B.  369.  But  see  B.  N.  P.  130 ;  BetimU  v.  Francis,  2  B.  &  P.  554.  So, 
where  a  father  fraudulently  represented  that  he  was  about  to  relinquish  his 
business  in  favour  of  his  son,  to  whom  (being  a  minor)  coods  were,  upon 
such  representation,  supplied,  which  the  father  took  into  his  own  hands,  he 
was  held  liable  for  goods  sold  and  delivered.  Biddle  v.  Levy,  1  Stark.  20. 
Where  the  owner  of  property,  which  has  been  taken  away  by  another, 
waives  the  tort,  and  seeks  to  raise  an  implied  assumpsit,  it  is  incumbent  on 
him  to  show  a  title  to  the  property  ;  and  mere  possession  is  not  sufficient. 
Fer  Abbot,  C. J.,  Lee  v.  SJwre,  1  B.  &  C.  94.  A  carrier  misdelivered  teas  to 
the  defendant  of  more  value  than  the  teas  which  he  had  really  ordered. 
The  defendant  kept  them  in  ^norance,  and  mixed  and  sold  part  On  the 
discovery  of  the  error,  defendant  offered  to  pay  the  carrier  for  tea  of  the 
price  really  ordered :  held,  that  this  was  some  evidence  of  goods  sold 
and  delivered  by  the  carrier  to  the  defendant  Coles  v.  Bulman,  6  C.  B. 
184. 

Where  goods  are  lent,  and  if  damaged  to  be  taken  by  the  bailee  at  a 
certain  price,  if  they  are  damaged,  an  action  for  eoods  sold  lies  ;  Biancki  v. 
Nask,  1  M.  &  W.  545  ;  so  if  goodJs  are  deliverea  on  terms  of  approval  or 
return,  and  they  are  retained  an  unreasonable  time.  Beverley  v.  Lincoln 
Gas  Co,,  6  Ad.  &  E.  829  ;  Moss  v.  Suoeet,  16  Q.  B.  493  ;  20  L.  J.,  Q.  B.  167  ; 
see  also  Bay  v.  Barker,  4  Ex.  D.  279,  C.  A.;  and  the  cases  of  Lyons  v.  Bames, 
2  Stark.  39,  and  Iley  v.  Frankenstein,  8  Scott,  N.  R.  839,  probably  misre- 
ported,  are  not  law.  But  where  they  are  destroyed  without  the  fault  of  the 
Dailee  before  the  lapse  of  such  reasonable  time,  no  action  lies  against  him. 
See  Elphick  v.  Barnes,  5  C.  P.  D.  321,  ante,  p.  440. 

The  value  of  fixtures  cannot  be  recovered  under  a  claim  for  goods  sold 
and  delivered  ;  Lee  v.  Risdon,  7  Taunt  188  ;  2  Marsh.  495.  But  the  value 
of  trees,  which  the  defendant  has  purchased  and  carried  away,  may  be  reco- 
vered under  a  claim  for  trees  sold  and  delivered.  Bragg  v.  Cole,  6  B.  Moore, 
114.  The  value  of  growing  crops  may  be  recovered  on  a  claim  for  crops 
bargained  and  sold  ;  Parker  v.  Staniland,  11  East,  362  ;  and  the  value  of 
crops,  taken  by  an  incoming  from  an  outgoing  tenant,  may  be  recovered 
unaer  a  claim  for  goods  sold  ;  per  Holroyd,  J.,  in  Mayield  v.  JVadsley,  3  B. 
&  C.  364.  Poulter  v.  Killingbeck,  1  B.  &  P.  397.  The  price  of  raUway 
shares  may  be  recovered  under  a  claim  for  "  goods  and  chattels  sold  and 
delivered."  Lawton  v.  Hickman,  9  Q.  B.  563.  A  builder  is  not  entitled  to 
recover  the  value  of  the  building  materials  employed  by  him  in  building  a 
house  for  the  defendant,  under  a  claim  for  goods  sold  and  delivered  ;  Cot-' 
tereU  v.  Apsey,  6  Taunt  .322  ;  nor  can  one  ^o  contracts  to  make  and  erect 
a  steam-engine  on  the  defendant's  premises  recover  the  contract  price  in  this 
form.  Clark  v.  Bulmer,  11  M.  &  W.  243  ;  see  Atkinso7i  v.  Bell,  8  B.  &  C. 
277, 283,  cited  post,  pp.  524,  525. 

Where  the  contract  was,  that  certain  goods  should  be  paid  for  partly  in 
money  and  partly  in  buttons,  Buller,  J.,  held  that  the  plaintiff  could  not 
recover  under  a  count  for  goods  sold,  but  should  have  declared  specially. 
Harris  v.  FowU,  cited  1  H.  BL  287 ;  Talver  v.  West,  Holt,  N.  P.  179.  But 
see  Hands  v.  Burton,  9  East,  349.    And  generally,  a  contract  of  barter  muBt 
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be  declared  upon  as  such,  and  the  mere  neglect  or  omission  of  the  defendant 
to  send  his  goods  will  not  make  it  a  contract  of  goods  sold,     ffarrison  v. 
Lvke,  14  M.  &  W.  139.    However,  where  A.  agreed  to  give  a  Iiorse  in 
exchange  for  a  horse  of  B.  and  a  sum  of  money,  and  the  horses  ^vrere  ex- 
changed, but  B.  refused  to  pay  the  money,  it  was  held  that  A.  might  recover 
for  a  horse  sold  and  delivered.     Sheldon  v.  Cox,  3  B.  &  C.  420.      So,  in  an 
action  to  recover  the  value  of  a  gun,  for  which  the  defendant  was  to  c:ive 
another  gun  and  15/.  15^.,  Ld.  Ellenborough  held  that,  upon  the  refus^  of 
the  purchaser  to  pay  for  the  gun  in  that  mode,  a  contract  resulted  to  pay 
its  value  in  money.      Forsyth  v.  Jervis,  1  Stark.  437  ;  accord,  Ingrajn  v. 
Shirley,  Id,  185. 

An  auctioneer  may  maintain  an  action  in  his  own  name  against  the  buyer 
of  goods  sold  and  delivered  by  him  in  the  course  of  his  employment, 
though  known  to  be  the  princiiJal's,  for  he  has  possession,  and  an  interest  in 
respect  of  his  lien,  and  is  not  a  mere  seri'^ant.  IVilliams  v.  MUlingtonj  1  H. 
Bl.  81.  Therefore,  payment  to  his  employer  is  no  answer  to  an  action  by 
the  auctioneer.  Robinson  v.  Rvit^r,  4  £.  &  B.  954 ;  24  L.  J.,  Q.  B.  250.  But 
the  auctioneer  has  only  the  same  right  as  the  party  employing  him  to  sell, 
and  the  defendant  may  therefore  show  that  the  rightful  owner  has  claimed 
the  value.  Dickenson  v.  Naul,  4  B.  &  Ad.  638  ;  see  also  Grice  v.  Kenrick, 
L.  R.,  5  Q.  B.  340. 

As  to  the  power  of  corporations  to  sue  and  their  liability  to  be  sued  on 
parol  sales  of  goods,  ride  post,  Part  III.,  Actions  by  and  against  companie9 — 
Contracts  by  Corporations, 

Proof  of  delivery.']    A  party  cannot  maintain  this  action  unless  he  has 
either  delivered  the  goods  or  done  something  equivalent  to  delivery.     Smith 
V.  dmnce,  2  B.  &  A.  755.     It  has  been  contended  (Smith's  Mercantile  Law, 
9th  ed.,  497,  n.)  that  facts  constituting  a  delivery,  sufficient  to  sustain  an 
action  for  goods  sold  and  delivered,  ought  also  to  constitute  an  acceptance  and 
actual  receipt  under  the  Statute  of  Frauds,  and  e  conrerso.     It  would 
perhai>8  have  been  convenient  if  this  had  been  the  established  rule,  but  no 
such  rule  is  to  be  deduced  from  the  decided  cases.     There  may  be  a  deli- 
very  and  receipt  without  "acceptance,'*  though  there  can  hardly  be  an 
"  actual  receipt "  without  a  deliveiy,  and  the  difficulty  has  rather  been  to 
determine  what  amounts  to  an  acceptance,  than  what  amounts  to  a  deliveiy 
or  receipt.    The  cases  on  the  statute  have  l)een  already  digested  at  pp.  470, 
et  seq.   A  delivery  to  a  carrier  may  be  enough  to  support  this  action,  though 
not  to  dispense  with  a  written  contract ;  for  he  has  no  authority,  as  carrier, 
to  accept ;  Meredith  v.  Meif/h,  2  E.  &  B,  364,  373  ;  22  L.  J.,  Q.  B.  401,  cited 
ante,  p.  473.      See  also  Boulter  v.  Arnott,  1  Cr.  &  M.  333,  per  air,  and 
Curtis  V.  Pugh,  10  Q.  B.  114.     So,  an  acceptance  and  receipt  of  part  satisfies 
the  statute  as  to  the  whole,  but  is  not  a  delivery  of  the  whole  for  the  pur- 
pose of  this  action. 

Where  A.  agreed  to  sell  to  B.  certain  goods,  an  earnest  was  paid,  and  the 
goods  were  packed  in  cloths  furnished  by  B.  and  deposited  in  a  building 
belonging  to  A.,  till  B.  should  send  for  them,  A.  declaring  at  the  same  time 
that  they  should  not  be  carried  away  till  he  was  paid, — it  was  held  that  this 
was  not  such  a  delivery  as  to  entitle  A.  to  maintain  an  action  for  goods  sold 
and  deli\ered  ;  for  there  must  be  a  transfer  of  possession  as  well  as  pro- 
perty ;  Goodall  v.  Shelton,  2  H.  Bl.  316  ;  see  Simmons  v.  Sunft,  5  B.  &  C. 
857.  So  where  goods  sold  for  ready  money,  were  packed  up  in  boxes  of  the 
vendee  for  him  and  in  his  presence,  but  remained  at  his  request  on  the  pre- 
mises of  the  vendor,  it  was  held  that  a  count  for  goods  sold  and  delivered 
would  not  lie.  Boulter  v.  Arnott,  supra.  Where  there  is  an  entire  contract 
to  deliver  a  large  quantity  of  goods  consisting  of  distinct  parcels,  within  a 
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specifieil  time,  and  the  seller  delivers  part,  he  cannot  before  the  expiration 
of  that  time  bring  an  action  to  recover  the  price  of  the  part  delivered, 
becaase  the  purcliaser  may,  if  the  vendor  fail  to  complete  his  contract, 
return  the  part  delivered  ;  but  if  he  retain  the  part  delivered  after  the 
seller  has  failed  in  performing  his  contract,  the  latter  may  recover  the  value 
of  the  goods  so  delivered.  Oxendale  v.  JVetlierdl,  9  B.  &  C.  386  ;  SJiipton  v. 
Casson,  5  B.  &  C.  383. 

If  the  delivery  deviate  from  the  mode  pointed  out  by  the  buyer,  yet  if 
notice  is  sent  to  him  and  he  does  not  repudiate  it,  he  is  liable  ;  Richardson 
V.  Dunn,  2  Q.  B.  218.  Sale  and  delivery  by  an  agent  of  an  intestate  between 
the  time  of  the  death  and  grant  of  administration  will  support  an  action 
by  the  administrator,  as  such,  for  goods  sold.  Foster  v.  Aates,  12  M.  & 
W.  226. 

A  symbolical  delivery  of  goods,  if  sufficient  to  enable  the  vendee  to  take 
possession  and  to  divest  the  seller's  lien  for  the  price,  is  a  sufficient  deli- 
very ;  as  the  delivery  of  the  key  of  the  warehouse,  or  of  a  delivery  order 
on  a  wharfinger,  or  of  other  imlicia  of  property,  so  as  to  put  it  under  the 
control  of  the  vendee.  See  Chaplin  v.  Rogers^  1  East,  192,  194  ;  Elmore  v. 
Stone,  1  Taunt.  460.  And  this  species  of  constructive  delivery  is  particu- 
larlv  applicable  to  ponderous  goods  not  capable  of  ordinary  delivery,  as 
timber  ;  or  which  the  vendor  has  not  engaged  to  deliver  in  any  other  way. 
Where  a  ship,  or  goods  at  sea,  are  sold,  the  delivery  is  by  delivery  of  the 
documentary  proofs  of  title,  as  the  bill  of  sale  or  lading,  &c.  2  Kent's 
Comm.  500,  501.  An  order  by  seller,  for  delivery  to  defendant,  of  a  rick  of 
hay,  made  on  a  third  person  who  has  consented  to  let  it  remain  on  his 
land,  is  a  sufficient  delivery  as  between  the  seller  and  buyer,  the  latter 
having  undertaken  to  carry  it  away  himself.  Salter  v.  IFoollams,  2  M.  & 
Gr.  650,  654.  Other  cases  applicable  to  this  head  of  constructive  deli- 
very will  be  found  under  the  head  of  Action  for  not  excepting,  ante,  p.  470, 
et  seq. 

To  wlwm  delivered — Carrier,  agent,  or  servanf]  Proof  of  a  delivery  to  a 
third  person,  at  the  defendant's  request,  will  support  a  count  for  goods  sold 
and  delivered  to  the  defendant  Bidl  v.  Sihhs,  8  T.  R  328.  And  where  a 
purcha«^er  orders  goods  to  be  sent  by  a  carrier,  though  he  does  not  name  any 
particular  one,  or  where  that  is  the  usual  course  of  business  between  the 
plaintiff  and  defendant,  a  delivery  to  a  carrier  operates  as  a  delivery  to  the 

Surchaser  ;  B.  N.  P.  36  ;  Ihitton  v.  SolorJionson,  3  B.  &  P.  584  ;  King  v, 
feredith,2  Camp.  639;  Shepherd  v.  Harrison,  L.  R,  5  H.  L.  116,  127;  or, 
on  board  ship  with  the  bill  of  lading  indoi-sed  so  as  to  make  the  goods  deli- 
verable to  the  vendee  or  his  assigns  ;  Groning  v.  Mendham,  6  M.  &  S.  189  ; 
Meredith  v.  Meigh,  2  E.  &  B.  364  ;  22  L.  J.,  Q.  B.  401,  cited  ante,  p.  473. 
But,  delivery  on  board  ship  is  not  a  delivery  to  the  vendee,  if  the  bill  of 
lading  be  for  delivery  to  order  of  the  consignor  or  his  assigns,  and  the  con- 
signor does  not  indorse  it  to  the  vendee.  IFait  v.  Baker,  2  Excli.  1.  See 
Gabarron  v.  Kreeft,  L.  R,  10  Ex.  274 ;  Ogg  v.  Shuter,  1  C.  P.  D.  47,  C.  A. 
But,  though  the  bill  of  lading  be  to  the  consignor's  order,  if  it  be  indorsed 
at  the  time  of  shipment  to  the  consignee's  order,  the  property  passes,  and 
the  consignee  must  pay  for  the  goods,  though  lost  on  the  voyage ;  especially 
since  the  Act  18  &  19  Vict.,  c.  Ill,  ant^,  p.  428 ;  Brown  v.  Hare,  3  H.  &  N. 
484  ;  27  L.  J.,  Ex.  372 ;  4  H.  &  N.  822  ;  29  L.  J.,  Ex.  6,  Ex.  Ch.  See 
Shepherd  v.  Harrison,  supra,  cited  ante,  p.  417.  Where  the  written  contract 
required  by  the  Stat,  of  Frauds,  s.  17,  ])rovides  that  the  goods  shall  be  sent 
by  a  particular  route,  and  they  are  sent  by  another  route,  it  may  be  shcmn 
that  the  buyer  ratified  this  change  of  route,  and  such  ratification  need  not 
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be  in  writing.     Leather  Cloth  Co.  y.Hieronimtu^  L.  R,  10  Q.  B.  140;  and  sa; 
Hickman  v.  Haynts,  L.  K,  10  C.  P.  598. 

The  master  of  a  ship  has  a  geneial  authority  to  bind  the  shipowner  ivi 
goods  sold  or  money  lent ;  but  in  an  action  by  the  creditor  afstdnst  tfat: 
owner  the  phiintiff  must  show  that  they  were  necessaries  MackiiUotk  t. 
MiUheson,  4  Eich.  175.  See  farther,  as  to  liability  of  shipowner  on  con- 
tracts of  the  master,  fost^  pp.  525,  526. 

The  members  of  a  club  managed  by  a  committee  are  not,  merely  as  such, 
personally  liable  for  goods  supplied  on  the  order  of  the  committee  for  the 
use  of  the  club ;  it  appearing  that  the  committee  are  supplied  with  fonds 
by  the  members,  who  are  subject  only  to  annual  subscriptions,  and  to  other 
ready  money  payments,  and  that  the  committee  has  no  express  authority  to 
bind  the  members  by  contracts.    FUmyng  v.  Hector,  2  M.  &  W.  172.     And 
it  seems  that  such  committees  are  not  generally  authorised  to  deal  on  credit ; 
therefore  the  person  who  supplies  goods  on  credit  can  only  sue  those  mem- 
bers of  the  committee  who  were  privy  to  the  contract,  unless  he  can  prove 
that  such  dealing  was  in  furtherance  of  the  porposes  for  which  the  com- 
mittee was  appointed.     Todd  v.  Emly,  7  M.  &  W.  427 ;  /n  re  London  Marine 
Assur,  Assoc.,  L.  R,8  £q.  176.     Nor  are  the  members  of  the  committee 
liable,  as  such,  on  the  contract  of  their  servant,  the  house  stewaid,  unless 
there  be  some  proof  of  an  authority  from  theuL     Todd  v.  Efnly,  8  M.  &  W. 
505.  But  where  the  secretaiy  of  a  club,  for  supply  of  coals  to  each  member, 
was  authorised  to  deal  on  craiit  with  the  coal  merchant|  each  member  was 
held  liable  though  there  existed  particular  rules  of  the  club  for  collecting 
and  paying  over  the  money  from  its  members.      Cockerell  v.  Aucompte^  2 
C.  B.,  N.  S.  440;  26  L.  J.,C.  P.  194. 

A  master  is  not  responsible  for  goods  ordered  by  his  servant  in  his  name, 
but  without  his  authority,  unless  he  accepts  and  adopts  them,  or  has  accre- 
dited the  servant  by  piying  for  goods  so  ordered  before.  Maunder  v. 
Conyfr$y  2  Stark.  281 ;  Fearce  v.  Boger^^  3  Esp.  214.  And,  when  the  master 
has  been  always  used  to  give  his  servant  money  to  pay  for  commodities  as 
he  buys  them,  and  the  servant  buys  them  vritbout  paying,  and  embezzles 
the  money,  the  master  is  not  liable.  Stubbing  v.  Heintz,  Peake,  47;  Anon.^ 
1  Show.  95.  But,  if  even  in  one  instance  the  master  has  employed  the  ser- 
vant to  buy  on  credit,  he  will  be  liable  for  any  goods  wnich  the  same 
servant  subsequently  oiders  until  the  authority  is  distinctly  withdrawn  by 
notice ;  Hazard  v.  TrtadxctlU  1  Stra.  606  ;  Rudty  v.  Scarlett,  5  Esp.  76  ; 
Anon.,mfra;  and  see  Gilman  v.  Hobituon^  Ry.  &  31.  226  ;  Filmer  ▼.  Lynn, 
4  Nev.  &  M.  559 ;  post,  p.  508 ;  though  he  has  given  the  servant  money  to 
pay  for  the  goods  in  some  instances.  JVayland's  case,  3  Salk.  234  ;  Bottom 
V.  HilUrsden,  Ibid. ;  1  Ld.  Raym.  225 ;  Rutby  v.  Scarietl,  auora. 

Where  the  contract  has  been  made  with  an  agent,  and  dehveiy  to  him, 
the  seller  may  in  some  cases  resort  to  the  principaL  As  to  suing  the  piin- 
cijial  on  a  sale  to  his  agent,  the  following  cases  are  important  Where  the 
principal  is  unnamed  or  unknown  at  the  time  of  sale,  the  following  has 
been  laid  down  as  the  rule — '*  If  a  person  sells  goods  supposing  at  the  time 
of  the  contract  he  is  dealing  with  a  principal,  but  afterwards  discovers  that 
the  person  with  whom  he  has  been  dealing  is  not  the  principal  in  the  tran- 
saction, but  agent  for  a  third  person,  though  he  may  in  the  meantime  have 
debited  the  agent  with  it,  he  may  afterwards  recover  the  amount  from  the 
real  principal ;  subject,  however,  to  this  qualification,  that  the  state  of  the 
account  between  the  principal  and  the  agent  is  not  altered  to  the  prejudice 
of  the  principal.  On  the  other  hand,  if,  at  the  time  of  the  sale,  the  seller 
knows  not  only  that  the  person  who  is  nominally  dealing  with  him  is  not 
principal,  but  agent,  and  also  knows  who  the  principal  really  is,  and,  notwith- 
standing all  that  Imowledge,  chooses  to  maxe  the  agent  his  debtor,  dealing 
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with  him  and  bim  alone,  then,  according  to  the  cases  of  Addison  y.  Gan- 
dassequi,  4  Taunt  574,  and  PcUerson  v.  Gand<Msequit  15  East,  62,  the  seller 
cannot  afterwards,  on  the  failure  of  the  agent,  turn  round  and  charge  the 
principal ;  having  once  made  his  election,  at  the  time  when  he  had  the 
power  of  choosing  between  the  one  and  the  other."  Thomson  v.  Davenport,  9 
B.  &  C.  78, 86,  oer  Ld.  Tenterden,  C.  J.  The  seller  who  has  given  credit  to  an 
agent  belie  vinghim  to  be  the  principal,  cannot  recover  against  the  imdisclosed 
principal,  if  the  latter  has  bond  fids  paid  the  agent,  when  the  vendor  still 
gave  credit  to  the  agent,  and  knew  of  no  one  else  as  principal.  Armstrong 
v.  Stokes,  L.  R,  7  Q.  B.  598.  See,  however,  the  observations  of  the  C.  A. 
on  this  case  in  Irvine  v.  Watson,  infra.  The  knowledge  at  the  time  of  the 
contract  that  there  is  a  principal,  his  name  not  being  (tisclosed,  does  not 
enable  the  seller  to  make  his  election,  and  will  not  prevent  him,  although 
he  has  debited  the  agent,  from  afterwards  resorting  to  the  principal ;  Thorn" 
son  V.  Davenport,  supra ;  even  although  the  principal  has  in  the  meantime 
bond  fide  paid  the  agent,  unless  there  has  been  conduct  on  the  part  of  the 
seller  which  has  misled  the  principal  into  the  belief  that  the  agent  had 
already  settled  with  the  seller,  and  the  payment  was  made  in  consequence 
of  such  belief.  Irvine  v.  Watson,  5  Q.  B.  I).  414,  C.  A. ;  Davison  v.  Donald- 
son, 9  Q.  B.  D.  623,  C.  A.  Mere  delay  iii  enforcing  payment  from  the 
agent  is  not  sufficient.  S.  CC.  The  fact  of  the  principars  name  being  dis- 
closed at  the  time  of  the  sale,  does  not,  imtil  the  seller  nas  elected  to  chaise 
the  agent,  prevent  his  resorting  to  the  principal ;  such  disclosure  merely 
enables  the  seller  to  charge  the  principal  in  the  first  instance,  if  he  so  desire. 
Colder  v.  Dohell,  L.  R.,  6  C.  P.  486,  Ex.  Ch.  A.,  as  agent  of  the  defendant, 
a  foreign  merchant,  bought  goods  of  the  plaintiff,  and  the  plaintiff  made  out 
invoices  describing  them  as  bought  by  A.  ''on  account  of"  the  defendant, 
and  drew  for  the  amount  on  A.,  who  accepted ;  the  defendant  remitted 
the  amount  to  A.  to  meet  the  acceptances,  but  A.  became  insolvent 
before  they  were  due :  held  that  defendant  was  not  liable.  Bmyth  y. 
Anderson,  7  C.  B.  21.  When  the  seller  elects  to  sue  an  undisclosd  prin- 
cipal, it  is  a  good  defence  if  the  defendant  show  that  he  has  paid  his  agent ; 
S.  C.  ;  and  the  books  of  the  seller  cannot  be  admitted  as  evidence  for  him 
that  he  always  debited  the  principal.  S.  C.  And  it  is  now  clearly  estab- 
lished, that  where  an  agent  contracts  on  behalf  of  a  foreign  principal, 
whether  disclosed  or  not,  ne  has,  in  the  absence  of  express  authority  to  tnat 
effect,  no  authority  to  pledge  lus  principal's  credit,  or  to  establish  privity 
between  him  and  the  person  in  this  country  entering  into  the  contract,  and 
the  agent  alone  is  liable  thereon.  Armstrong  v.  Stokes,  L.  R,  7  Q.  B.  605, 
per  cur. ;  Ireland  v.  Livingston,  L.  R,  5  H.  L.  408,  per  Blackburn,  J. ;  El- 
bimger  Actien  Gesellschaffl  v.  Claye,  L.  R,  8  Q.  B.  313  ;  Hutton  v.  Bulloch, 
Id.  331,  Ex.  Ch.  ;  L.  R,  9  Q.  B.  572.  See  also  New  Zealand  Land  Co,  v. 
Watson,  7  Q.  B.  D.  374,  C.  A. ;  Zaltenhach  v.  Leuns,  24  Ch.  D.  54,  C.  A, 
and  Maspons  v.  Mildred,  9  Q.  B.  D.  530,  C.  A. ;  8  Ap.  Ca.  874,  D.  P.,  cited 
post,  p.  539.  Where  the  seller  has  sued  the  agent  to  judgment,  he  cannot, 
although  he  has  not  received  satisfaction,  afterwards  proceed  against  the 
seller.  Pnestltf  v.  Femie,  3  H.  &  C.  977  ;  34  L.  J.,  Ex.  172.  But,  mere 
proof  in  bankruptcy  against  the  estate  of  the  agent  vrill  not  amount  to  a 
Dinding  election.  Ourtis  v.  Willianuon,  L.  R,  10  Q,  B,  57.  Where  the 
contract  is  in  writing,  signed  by  the  agent  in  his  name,  the  result  of  the 
authorities  seems  to  be,  that  oral  evidence  is  admissible  to  charge  the 
undisclosed  principal,  but  not  to  discharge  the  agent.  See  ante,  p.  25, 
and  notes  to  Thomson  v.  Davenport,  2  Smith's  Lead.  Cas.,  8th  ed.,  404,  et  sea., 
and  the  cases  there  cited.  It  may  be  shown  that  a  party  professing  to  be 
acting  as  iigent  is  the  real  principal,  and  he  will  be  then  liable  to  be  sued 
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as  such.     See  Carr  v.  Jackson,  7  Exch.  382 ;  21  L.  J.,  Ex.  13?.     So,  if  the 

Erincipal  for  whom  the  agent  profeeses  to  act  does  not  at  the  time  exist,  the 
itter  18  liable.    Kelner  v.  Baxter,  L.  R,  2  C.  P.  174,  dted  post,  p.  504. 
Where  the  defendant  A.  cave  authority  to  his  wife  B.  to  order  goods 
from  the  plaintiff  C,  on  which  authority  B.  acted  :  A.  was  held  liable  for 
goods  ordered  by  B.  of  C.  after  A.  had  become  insane,  C.  having  no  notice 
of  such  insanity.     Drew  v.  Nunn,  4  Q.  B.  D.  661,  C.  A. 

Meat  was  supplied  to  the  defendant  during  the  lifetime  of  her  husband, 
by  his  authonty,  for  the  support  of  her  and  her  family  :  it  was  held  that  the 
defendant  was  not  liable  for  tne  price  of  the  meat  so  supplied,  after  the  death, 
of  the  husband  on  a  distant  voyage,  before  news  of  the  death  came  to  hand. 
Smout  v.  Ilbery,  10  M.  &  W.  1. 

Delivery  to  partner,]    For  definitions  of  partnership,  see  Pooley  v.  Drivery 
5  Gh.  D.  458,  471,  et  seq.     Each  partner  is  presumably  an  agent  for  the  rest, 
to  bind  them  by  simple  contracts  relating  to  the  business  of  the  firm. 
Therefore,  goods  delivered  in  pursuance  of  an  order  by  one,  are  delivered  to 
all,  unless  it  appear  that  they  were  delivered  on  the  exclusive  credit  of  one 
only ;  but  debiting  one  only,  and  taking  the  separate  accentance  of  that 
one,  is  not  decisive  of  this.      Bottomley  v.  Nuttau,  5  C.  B.,  N.  S.  122  ;   28 
L.  J.,  C.  P.  110 ;   Keay  v.  Fenvnck,  1  C.  P.  D.  746,  C.  A.     A  {question 
sometimes  arises  in  such  actions,  whether  all  the  defendants  are  liable  as 
partners.    Although  the  defendant  cannot  compel  the  joinder  of  a  dormant 
partner  as  co-defendant,  yet  the  dormant  partner  may,  at  the  option  of  the 
plaintiff  be  so  joined.      Lloyd  v.  Archoowle,  2  Taunt.  327 ;  Ruppell  v. 
Boberts,  4  Nev.  &  M.  31.    And  such  a  partner  may  be  joined  as  detendant^ 
though  the  contract,  which  was  in  writing  (not  under  seal)  and  inter  partes, 
did  not  name  him.     Drake  v.  Bedduim,  11  M.  &  W.  315,  £x.  Ch.     lliough 
a  partnership  is  constituted  by  deed,  it  may  be  proved  by  parol  evidence. 
An  examined  copy  of  an  answer  in  Chancery  by  two  of  the  defendants,  to  a 
bill  of  a  third  defendant,  charging  them  as  partners  and  praying  for  an 
accoimt,  is  good  evidence  to  prove  the  partnership  as  against  the  persons 
so  answerinc^.    SttMy  v.  Sanders,  2  D.  &  By.  347.     Proof  that  the  defen- 
dants suffered  their  names  to  be  used  as  partners  will  be  sufficient.    See  1 
Smith's  Lead.  Cases,  notes  to  Waugh  v.  Carver,    If  it  can  be  proved  that 
the  defendant  has  held  himself  out  to  be  a  partner, — ^not  *'  to  the  world,** 
for  that  is  a  loose  expression, — but  to  the  plaintiff  himself,  or  under  such  cir- 
cumstances of  publicity  as  to  satisfy  a  jury  that  the  plaintijf  knew  of  it,  and 
believed  him  to  be  a  partner,  he  is  liable  to  the  plaintiff,  in  all  transactions 
in  which  the  plaintiff  gave  credit  to  the  defendant,  upon  the  faith  of  his 
being  such  a  partner.    Per  Parke,  J.,  Dickinson  v.  Valpy,  10  B.  &  C.  140. 
Though  parties  are  not  really  partners  in  trade,  yet  if  one  so  represents  him- 
self, and  thereby  gets  credit  for  goods  for  the  other,  both  are  liable.  Per  Ld. 
Kenyon,  C.  J.,  DeBerkom  v.  Smith,  1  Esp.  29. .  Where  the  defendant,  who 
was  not  a  partner  had  held  himself  out  as  such,  and  statements  had  been 
made  by  one  of  the  firm  that  the  defendant  was  a  partner,  this  will  not 
make  the  defendant  liable,  as  an  ostensible  partner,  to  plaintiffis  who  had 
not  heard  of  the  statements,  nor  supplied  the  goods  on  tne  &ith  of  the  de- 
fendant being  a  partner.    Edmunason  v.  Thompson,  31  L.  J.,  Ex.  207.    If 
the  name  of  a  clerk  be  used  in  a  firm  with  his  own  consent,  he  is  liable  to 
third  persons  as  a  partner,  though  he  receives  no  part  of  the  profits.    GhUdan 
y.  Bohson,  2  Camp.  304.    So,  where  the  defendant,  having  advanced  money 
to  a  person  who  was  getting  up  a  mining  company,  on  the  security  of  200 
shares,  permitted  the  captain  of  the  mine  to  represent,  without  naming  the 
defendant,  that  the  mine  was  being  worked  by  a  peieon  of  substance,  and 
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the  plaintiff  on  the  faith  of  these  representations  supplied  goods,  it  was  held 
that  he  could  recover  against  the  defendant  as  a  partner  in  the  mine. 
MaHyn  v.  Gray,  14  C.  B.,  N.  S.  824. 

Persons  may  be  partners  in  a  particular  concern  or  business,  yet,  if  they 
do  not  hold  themselves  out  as  general  partners,  it  will  not  make  them 
liable  in  other  cases  not  connected  with  that  business.  De  Berkom  v.  Smithy 
ante,  p.  498.  But  as  to  that  particular  concern,  they  are  partners  so  as  to  bind 
one  another  by  contracts  for  carrying  it  out.  Heyhoe  v.  nurge,  9  C.  B.  431 ;  19 
L.  J.,  C.  P.  243.  Where  the  publisher,  editor,  and  printer  agree  to  share 
the  protits  of  a  periodical  work  equally,  and  the  printer  is  to  furnish  paper 
at  cost  price,  the  stationer,  who  supplied  the  printer  with  paper,  cannot  sue 
either  publiaher  or  editor  as  partners.  fViUon  v.  Whitehead^  10  M.  &  W. 
503.  If  there  is  a  stipulation  between  apparent  partners,  that  one  of  them 
shall  not  participate  in  the  profit  and  loss,  and  shall  not  be  liable  as  a  part- 
ner, he  is  not  liable  as  such  to  those  persons  who  have  notice  of  the  stipula- 
tion. Alderson  v.  Pope,  1  Camp.  404,  n.  The  plaintiff  must  show  that  the 
name  of  the  defendant  was  used  in  the  firm  with  his  own  consent.  New- 
some  V.  Coles,  2  Camp.  617  ;  2  H.  BL,  4th  edit  235,  n.  Where  a  pers(m 
allows  his  name  to  remain  in  a  firm,  either  exposed  publiclv  over  a  shop 
door,  or  used  in  printed  invoices  or  bills  of  parcels,  or  published  in  adver- 
tisements, this  precludes  him  from  disputing  nis  liability  as  a  partner.  Per 
Tindal,  C.  J.,  Fox  v.  Clifton,  6  Bing.  794.  If  a  firm,  consisting  of  several, 
carry  on  business  in  the  name  of  one  of  the  partners,  the  whole  firm  will 
be  bound  by  acts  done  by  him  as  representing  the  firm  ;  S,  Carolina,  Bank 
y.  Case,  8  B.  &  C.  427  ;  Vere  v.  Ashty,  10  B.  &  C.  293,  per  Parke,  J. ;  unless 
it  be  proved  that  the  act  was  done  by  that  partner,  on  his  own  behalf  alone, 
and  not  on  behalf  of  the  firm.  Yorkshire  Banking  Co,  v.  Beatson,  5  C.  P.  D. 
109,  C.  A.,  OTt^,  p.  332. 

The  liability  of  a  person,  as  partner,  whether  called  one  or  not,  may  also 
be  proved  by  showing  that  he  participated  in  the  profits  of  the  concern ;  and 
it  IS  immaterial  whether  he  receives  the  profits  for  his  own  use,  or  as  a 
trustee  for  others.  Thus  the  executors  of  a  deceased  partner,  canning  on 
trade  for  the  benefit  of  the  estate,  are  liable  personally  as  partners.  Wxghtman 
V.  Townroe,  1  M.  &  S.  412.  However  small  the  stipulated  portion  of  profits, 
the  participation  renders  the  party  liable  to  all  the  engagements  of  the 
partnership.  K  v.  Dodd,  9  East,  527.  And  this,  whether  the  plaintiff  knew 
or  not,  at  the  time  of  his  dealing  with  the  concern,  that  the  person  whom  he 
charges  as  a  partner  participated  in  the  profits.  Ez  pte,  Geuar,  1  Rose,  297  ; 
Vere  v.  Ashby,  supra  ;  Edmunds  v.  BusneU,  L.  R,  1.  Q.  B.  97. 

The  participation,  to  render  the  party  liable,  must  be  in  the  profits  as  such. 
Therefore,  a  remuneration  made  to  a  traveller,  or  other  agent,  by  a  portion 
of  the  sums  received  by,  or  for  his  principal  in  lieu  of  a  fixed  salary,  is  only 
a  mode  of  payment  adapted  to  secure  exertion,  and  does  not  render  the  agent 
a  partner.  Cheap  v.  Cramand,  4  B.  &  A.  670.  So,  a  person  employed  as 
superintendent-engineer  of  another's  steamship,  at  a  yearly  salary,  and,  in 
addition,  a  sum  equivalent  to  10  per  cent,  on  the  net  profits,  is  not  a  partner. 
Harrington  v.  Chwchward,  29  L.  J.,  Ch.  521.  So  a  person  employed  to  sell 
goods,  and  who  was  to  have  for  himself  whatever  he  could  procure  for  them 
above  a  stated  sum,  was  held  not  to  be  a  ][)artner.  Benjamin  v.  Porteus,  2  H. 
BL  590.  So,  in  an  agreement  between  the  owner  of  a  lighter  and  B.,  that 
B.,  in  consideration  of  working  the  lighter,  shall  have  half  the  gross  earnings, 
is  only  a  mode  of  paying  wages,  and  not  a  partnership  in  the  profits.  Dry 
v.  Boswell,  1  Camp.  329  ;  Lyon  v.  Ktuywles,  3  B.  &  S.  556  ;  32  L.  J.,  Q.  B. 
71  ;  5  B.  &  S.  756,  Ex.  Ch.  So  an  agreement,  that  a  sailor  shall  receive  a 
certain  sliare  of  the  produce  of  the  voyage  in  lieu  of  wages,  does  not  make 
him  a  partner  with  the  owners  of  the  cargo.      Wilkinson  v.  Fraser,  4  Esp. 
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182  ;  Mair  Y.  GlennUy  4  M.  &  S.  244.  So,  where  a  patentee  gtantv  «&  ex- 
elusive  licence  to  work  it  to  other  persons,  who  engage  to  emplor  him  s 
manager  at  a  salary  equal  to  40  per  cent,  on  the  net  raoceeds  oi  thebimbieflSL 
Stacker  y.  Brockelbank,  3  Mac  &  G.  250 ;  20  L.  J.,  Ch.  40L  So,  the  receipt 
of  a  percentage  on  the  gross  amount  of  sales  to  persons  recommeiided  hy  A. 
does  not  make  him  a  partner  of  the  seller.  Pott  v.  EyUm,  3  C.  B.  32L  But 
where  a  retiring  proprietor  of  a  newspaper  guaranteed  the  pmdiaaer  of  it 
m  certain  profit,  stipulating  for  the  surplus  profit  for  m  certain  nnoiber  of 
years  in  a  certaiii  event,  he  was  held  to  be  a  partner.  Barry  t.  JSTcdbom,  3 
C.  B.  641.  An  agreement  hetween  two  persons,  that  one  ahaU  make  pur- 
chases of  goods  for  the  other,  and  in  lieu  of  brokerage  sludl  hare  one-tnird 
of  the  profits  of  the  sales,  and  bear  a  certain  proportion  of  the  losses,  would 
make  him  liable  as  a  partner  as  to  third  persona.  Per  Hohvyd,  J.,  Smiik  v. 
Wationy  2  B.  &  C.  400.  A  distinction  is  recognised  hetween  receiTing  a 
share  of  the  profits,  which  renders  the  person  liable  as  partner,  and  relying 
on  the  profits  as  a  fund  for  payment,  which  will  not  have  that  effect.  See 
Gract  y.  Smith,  2  W.  BL  998  ;  'Expte.  Hamper,  17  Vea.  404  ;  Lyom  v.  KnowUs, 
ante,  p.  499,  2  H.  BL,  4th  ed.  236  ;  and  MoUtto  v.  CouH  of  Ward^  it^ra. 

The  proof  of  partnership  by  a  mere  perception  of  the  profits  of  a  boainess 
has  been  much  narrowed  by  recent  decisions,  audit  is  now  settled  that  so^ 
perception  may  be  shown,  by  the  circumstances,  not  to  give  rise  to  a  partner- 
ship.     Two  persons,  who  carried  on  business  as  iron-smelters,  in  partnershipy 
compounded  with  their  creditors  by  means  of  a  composition  deeo,  conyeying 
the  partnership  property  to  trustees,  to  carry  on  the  business  under  the 
name  of  a  company,  and  to  divide  the  net  profits  annually  among  tlie 
creditors  of  l^e  partnership ;  it  was  held,  that  a  creditor  who  had  executed 
the  deed,  was  not  liable  as  a  partner  for  debts  contracted  by  the  trustees  in 
carrying  on  the  trade.     Coz  v.  Hickm&n,  9  C.  B.,  N.  S.  47  ;  8  H.  L.  C.  268  ; 
30  L.  J.,  C.  P.  125.   The  proper  test  of  liability,  as  a  partner  of  a  penon  not 
ostensibly  a  partner,  is  not  merely  whether  the  person  sought  to  be  charged 
has  stipuli^ed  for  participation  in  the  profits,  as  such,  but  whether  the 
person,  by  whom^the  trade  was  actually  carried  on,  carried  it  on  as  agent  for 
the  other.    8.  C. ;  In  re  Englitk,  tbc.  Aseur.  Society,  1  H.  &  M.  85  ;  KtUkaw 
T.  Jvkes,  3  B.  A  S.  847  ;  32  L.  J.,  Q.  B.  217  ;  Bidlen  v.  Sharp,  L.  R,  1  C. 
P.  86,  Ex.  Ch. ;  Holme  t.  Hammond,  MoUwo  v.  Court  of  Wards,   and 
Ex  pte,  Tennant,  infra.    See  also  on  these  cases,  Pooley  y.  Driver,  5  Ch.  D. 
458. 

Where,  under  the  provisions  of  a  partnership  deed  between  A.,  B.,  and  C, 
the  defendants,  the  executors  of  a  deceased  partner.  A.,  after  his  death  took 
the  share  in  the  business  to  which  A.  woula  have  been  entitled,  if  liying^ 
but  did  not  interfere  therein  ;  it  was  held  that  they  were  not  liable  to  third 
persons  on  contracts  made  with  B.  and  C.  after  A.'s  death.    Holme  y.  Ham- 
mond,  L.  R,  7  Ex.  218.    So,  where  a  firm  being  indebted  to  a  Bajah,  it  was 
agreed  that  the  business  of  the  firm  should  be  carried  on,  subject  to  His 
control,  that  he  should  receive  20  per  cent  commission  on  adl  profits  made 
by  the  firm,  till  the  debt  due  should  be  paid,  and  12  per  cent,  interest  on 
cash  advances  made  by  him  to  the  firm  ;  and  he  was  accordingly  afterwards 
credited  with  proceeds  of  the  business  in  the  books  of  the  fiim,  though  he  neyer 
received  the  same,  nor  did  he  hold  himself  out  as  an  ostensible  partner  in  the 
firm ;  it  was  held  that  the  primary  object  of  the  agreement,  bemg  a  security 
to  the  Rajah  for  the  debt  and  advances,  and  there  being  no  intention  of 
creating  a  partnership  between  the  parties,  the  Rajah  was  not  liable  to  third 
persons  on  contracts  made  by  the  firm.   MoUico  v.  Oourt  of  Wards,  L.  R.,  4  P. 
C.  419  ;  aamd.  Ex  pie.  Tennant,  6  Ch.  D.  303,  C.  A4 

By  BoyiU's  Act  (28  &  29  Vict.  c.  86X  s.  1,  the  advance  of  money  by  way 
of  loan  upon  a  contract  in  writing  that  the  lender  shall  receive  intmst  vaxy- 
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ing  with  the  profits  or  the  business  of  the  borrower,  or  a  share  of  the  profits, 
is  not  of  itseli  to  make  the  lender  a  partner,  or  make  him  responsible  as 
such.  By  sect.  2,  a  contract  for  remuneration  of  a  servant  or  agent  by  a 
share  in  the  profits  of  the  employer's  business,  is  not,  of  itself,  to  make  the 
servant  or  agent  responsible  as  a  partner,  nor  give  him  the  rights  of  a 
X>artner.  By  sect.  3,  the  widow  or  child  of  the  deceased  partoer  of  a 
trader,  receiving  as  an  annuity,  a  portion  of  the  profits  of  the  business  is  not, 
by  reason  only  of  such  receipt,  to  be  deemed  a  partner  of,  or  subject  to 
liabilities  incurred  by  such  trader.  And  by  sect.  4,  a  person  selluig  the 
good-will  of  the  .business,  and  receiving  in  return,  by  way  of  annuity  or 
otherwise,  a  portion  of  the  profits,  is  not,  by  reason  only,  of  such  receipt  to  be 
deemed  a  partner,  nor  siibject  to  the  liabilities  of  the  person  carrying 
on  the  busmess. 

It  seems  very  doubtful  if  this  statute  has  produced  any  alteration  in  the 
law  as  settled  1)y  the  above  recent  cases.  See  Holme  v.  Hammond,  ante,  p. 
500  ,-  Pooleu  V.  Driver,  5  Ch.  D.  458,  483.  The  only  effect  that  can  be  sug- 
gested for  the  statute  to  have  is,  that  as  regards  the  protected  classes,  the 
sharing  in  profits  shall  be  no  evidence  at  all  of  a  contract  of  partnership, 
whereas  with  regard  to  others  it  is  evidence,  though  insufficient  of  itself  to 
establish  the  liability.  Holme  v.  Hamnwnd,  L.  K.,  7  Ex.  227,|>er  Kelly, 
C.  B. 

An  unsigned  contract  is  not  within  sect.  1.  Pooley  v.  Driver,  supra.  The 
advance  must  be  by  way  of  loan ;  S.  C. ;  Ex  pte.  Delhasse,  7  Ch.  D.  511, 
C.  A. ;  Syers  v.  Syers,  1  Ap.  Ca.  174,  D.  P.  ;  and  it  must  appear  to  be  so,  on 
the  face  of  the  contract  S.  C.  Where  &om  the  agreement  it  appears  that 
the  nominal  lender  is  a  partner,  a  declaration  that  the  loan  is  made  under 
the  act,  and  that  the  lender  shall  not  be  apartner,  will  not  prevent  his 
beins;  a  partner.  Ex  pte.  Dethasse,  supra,  Tne  act  applies  only  to  a  loan 
on  the  personal  responsibility  of  the  trader  to  whom  it  is  made,  and  not  to 
a  loan  made  on  the  security  oi  his  business.  S.  C.  See  also  on  this  statute^ 
Ex  pte.  MiUs,  L.  R,  8  Ch.  669  ;  Ex  pte.  Taylor,  12  Ch.  D.  366,  C.  A. 

A  partner  is  not  liable  on  a  contract  made  before  he  became  such ;  as,  for 
goods  delivered  after  he  became  partner  on  an  order  given  before.  BeaU  v. 
Mouls,  10  Q.  B.  976  ;  Battley  v.  Lewis,  1  M.  &  Gr.  165.  And  this  is  the 
rule,  though  the  partnership  may  have  been  made  retrospective  by  agree- 
ment between  the  new  and  old  partners.     Vere  v.  Ashby,  10  B.  &  C.  288. 

With  reference  to  liability  for  the  price  of  goods,  ordered  by  a  firm  after 
the  retirement  of  a  partner,  **  the  law  stands  thus  :  if  there  had  been  a 
notorious  partnership,  but  no  notice  had  been  given  of  the  dissolution 
thereof,  the  defendant  would  have  been  liable.  If  there  had  been  a  general 
notice,  that  would  have  been  sufficient  for  all  but  actual  customers ;  these, 
however,  must  have  had  some  kind  of  actual  notice.  If  the  partner^iphad 
remainea  profoundly  secret,  the  defendant  could  not  have  been  affected  by 
transactions  which  took  place  after  he  had  retired  ;  but  if  the  partnership 
had  become  known  to  any  person  or  persons,  he  would  be  in  the  same 
situation  as  to  all  such  persons  as  if  the  existence  of  the  partnership  had 
been  notorious."  Farrar  v.  Deflinne.  1  Car.  &  K.  580,  per  Cresswell,  J. 
The  rule  as  to  dormant  partners  is  laid  down  to  the  same  effect  in  Carter  v. 
Whalley,  1  B.  &  Ad.  11.  If  a  partner  retires  from  a  firm  which  has  dealings 
with  a  banking  company  formed  under  7  Qeo.  4,  c.  46,  the  fact  that  a 
shareholder  in  the  bank,  who  is  also  a  director  of  it  (but  not  a  manager), 
happens  to  be  one  of  the  firm,  is  not  constructive  notice  of  the  dissolution  of 
partnership  so  as  to  protect  the  retired  partner  from  future  liability  to  the 
bank.     Powles  v.  Page,  3  C.  B.  16. 

Of  two  partners  A.  and  B.,  A.  retired,  and  B.  carried  on  business  with  C. 
as  partner  under  the  same  style  ;  a  customer  of  the  old  firm  who  sold  goods 
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to  the  new  finn  after  the  change  of  partners,  but  without  notice  of  it,  is  put 
to  his  election,  whether  he  will  sue  A.  and  B.  for  the  price,  on  a  liabuitj  by 
estopnel,  or  B.  and  C.  on  a  liability  in  fact.  Scarf  v.  Jardine^  7  Ap.  Ca. 
346,  t).  P.  If  after  notice  of  A.'s  retirement  he  sue  B.  and  C,  or  prove  in 
their  liquidation,  he  cannot  afterwards  sue  A.    S.  C. 

If  a  creditor,  knowing  of  a  dissolution  of  partnershijp,  transfers  lus  account 
from  the  old  to  the  new  firm,  and  continues  to  deal  with  the  new  firm,  this 
is  evidence  of  accepting  that  firm  as  his  debtors^  and  will  release  a  retiring 
partner.  Hart  v.  Alexander j  2  M.  &  W.  484  ;  Rdfe  v.  Flower,  L.  R.,  1  P. 
C.  27.  So  where  the  creditor  receives  interest  from  the  new  firm  on  the 
debt  due  from  the  old.  BUhorough  v.  Holmes,  5  Ch.  D.  255.  See  alao 
Kirwan  v.  Kinoan,  2  Cr.  &  M.  617  ;  Ex  pte.  Gibson,  L.  R,  4  Ch.  662. 

The  authority  of  a  partner  to  bind  the  firm  being  that  of  a  presumed 
agency,  a  question  may  arise  how  far  this  agency  can  be  determined,  or  ex- 
cludea,  by  timely  notice  to  the  vendor  or  other  ci^editor,  from  another  member 
of  the  firm,  disclaiming  the  act  or  order  of  his  partner.  The  general  question 
as  to  the  effect  of  such  notice  has  not,  it  is  believed,  been  settled.  It  has, 
however,  been  said  that  mere  notice  to,  or  knowledge  of,  the  creditor  of  any 
arrangement  between  the  partners  respecting  the  non-liability,  or  the  re- 
stricted liability  of  any  of  tnem,  will  not  affect  the  creditor's  right  to  hold 
all,  or  any,  of  the  partners  liable,  though  the  notice  was  before  the  contract 
•Ex  pte.  Greenwood,  3  D.  M.  &  G.  459;  23  L.  J.,  Ch.  966.  But  it  has  been  re- 
peatedly ruled,  so  far  as  relates  to  the  power  of  binding  a  firm  by  ne^tiable 
securities,  that  a  partner  is  not  liable  after  notice  to  the  person  takmg  the 
security.  GaUtvay,  Ld.  v.  Mathew,  10  East,  264  ;  Rooth  v.  Quin,  7  Price,  193  ; 
and  see  generally  Stoiy  on  Partnership,  sect  123  ;  3  Kent's  Com.  pp.  44, 
45,  and  the  cases  cited,  ante^  p.  331,  et  seq.  In  cases  where  the  majority 
can  bind  the  rest  of  the  partnership,  it  is  questionable  whether  such  notice 
or  disclaimer  can  have  any  operation  at  alL  See  Story  and  Kent,  uhi 
supra, 

A  creditor  of  a  partnership  may  prove  his  debt  against  the  estate  of  a 
deceased  partner ;  or,  as  it  is  sometmies  expressed,  the  debt  ia  several  as 
well  as  joint :  during  the  lifetime  of  the  partners  it  is,  however,  joint  only, 
and  a  judgment  recovered  against  one  partner  bars  the  remedy  i^ainst  the 
others.    Kendall  v.  HamiUm,  3  C.  P.  I).  403,  C.  A.  j  4  Ap.  Ca.  504,  D.  P. 

Delivery  to  an  unincorporated  mining  company.]  Working  mines  is  a 
species  of  trade,  and  has  some  of  the  qualities  of  an  ordinary  partnership. 
Mines  within  the  stannaries  of  Devon  and  Cornwall  are  often  worked  by  un* 
incorporated  partnerships,  with  transferable  shares,  on  what  is  termed  the 
"  cost-book  "  principle.     Vide  ante,  pp.  80,  255. 

The  shareholders  in  an  ordinary  mining  company,  conducted  by  managers 
or  other  agents,  are  personally  liable  on  tne  contracts  made  for  the  supply  of 
the  mines,  where  such  contracts  are  necessary  or  usual,  or  where  tne  de- 
fendants can  be  shown  to  have  authorised  the  contracts.  Tredwen  v.  Bourne, 
6M.  &  W.461  ;  Steigenberger  v.  Carr,  3  M.  &  Or.  191.  And  such  share- 
holders are  for  this  purpose  partners,  and  therefore  Hable  on  all  usual  con- 
tracts for  goods  supplieu,  &c..  made  by  their  agents,  though  there  may  be  an 
agreement  inter  se  not  to  deal  on  credit ;  unless  the  plaintiff  knew  of  the 
restriction,  and  that  the  goods  were  ordered  without  the  authority  of  the 
shareholder  sued.  Hawhui  v.  Bourne,  8  M.  &  W.  703.  The  defendant  may 
be  charged  as  partner  on  proof  of  an  admission  of  his  interest  either  before 
or  after  the  debt  was  incurred,  without  proving  a  deed  of  co-partnership  or 
any  strict  legal  interest  in  the  mine ;  ualph  v.  Harvey,  1  Q.  B.  845  ;  or  by 
proof  that  he  acted  as  partner ;  Owen  v.  Van  Uster,  10.  C.  B.  318  ;  20  L.  J.,  C. 
P.  61 ;  unless  the  admission  be  shown  to  have  been  made  under  error.     Vice 
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y.  Anson^  7  B.  &  C.  409, 411.  The  defendant's  interest  may  be  proved  by  his 
acceptance  of  the  shares  in  a  mine,  written  at  the  foot  of  a  certificate  of 
transfer  by  the  seller,  although  it  be  not  stamped  as  a  transfer ;  but  if  the 
document  does  not  itself  convey  any  legal  interest,  the  admission  of  the 
defendant  is  not  condttsive  proof.     ToU  v.  Lee,  4  Exch.   230.      See  ante, 

255,  as  to  stamp  duty  ;  and  as  to  evidence  of  transfer,  see  WcUeon  ▼. 
lUy,  10  Exch.  222  ;  24  L.  J.,  Ex.  53,  cited  anU,  p.  286.     Attendance 

the  defendant  at  a  meeting  in  the  character  of  a  shareholder  is  evidence 
that  he  is  one.  HarrUon  v.  Heathom,  6  M.  &  Gr.  81.  Where  the  facts 
showed  that  the  defendant  became  a  shareholder  on  the  terms  that  the 
directors  should  not  proceed  without  a  certain  capital,  and  they  proceeded 
(without  the  defendant's  assent)  before  that  capital  was  raised,  the  defendant 
was  held  not  liable  on  their  contract.  Pitchford  v.  Davis^  6  M.  &  W.  2. 
But  the  non-performance  of  this  condition  by  tne  directors  will  not  prevent 
the  liabililT  of  a  shareholder  from  attaching,  where  he  sanctions  the 
contract  either  directly  or  by  acquiescing  in  the  working.  Steigenberger  v. 
Carr,  ante,  p.  502. 

Delivery  to  members  of  an  incJuxUe  company.]  A  joint-stock  company  is  in 
the  nature  of  a  partnership  ;  but  the  constitution  of  such  companies  gene- 
rally distinguishes  them  from  ordinary  partnerships.  When  incorporated, 
the  direct  liability  of  individual  members  ceases.  When  inchoate,  or  not 
incorporated,  the  liability  of  a  member  depends  on  his  being  actually  or 
constructively  a  party  to  the  contract  on  which  the  plaintiff  sues.  In  sudi 
cases  the  questions  to  be  considered  are : — Was  the  defendant  directly  a 
party  to  the  contract  ?  Was  he  a  member  of  the  body  which  contracted  ? 
Did  he  hold  himself  out  as  a  partner  by  actin^;,  or  permitting  others  to  act, 
in  such  a  way  as  reasonably  to  induce  the  plaintiff  to  believe  that  he  was  a 
partner,  and  responsible  as  such  ?  Had  be  legally  withdrawn  from  the 
concern  at  the  time  of  the  contract  i  See  Wood  v.  Argyle,  Dk.  of^  6  M.  &  Gr. 
928 ;  Lake  v.  Id,,  6  Q.  B.  477 ;  Fox  v.  Cliftmi,  6  Bmg.  792  (cited  poet,  p. 
504)  ;  Bright  v.  HuUon,  3  H.  L.  C.  341.  The  question  that  most  frequently 
presents  itself,  is  the  liability  of  persons  who  have  become  subscribers  to  a 
company  projected,  but  not  finally  established. 

mien  the  defendants  consented  to  be  directors  of  a  water  company  and 
attended  meetings,  and  were  privy  to  an  order  given  to  the  plaintiff  (an 
engineer),  though  not  actually  presenjt  when  the  order  was  given,  they  were 
heul  liable,  notwithstanding  the  subsequent  failure  of  the  project.  DoMe- 
day  V.  MusJcettj  7  Bing.  110.  See  Collingwood  v.  Berkeley,  15  C.  B.,  N.  S. 
145.  But  the  mere  consent  of  the  defendant  to  become  a  member  of  the 
provisional  committee  of  an  intended  company,  and  the  insertion,  with  his 
authority,  of  his  name  in  a  prospectus  accordingly,  will  not  per  se,  and 
without  further  privity,  make  nim  liable  on  orders  given  by  other  members 
of  the  committee,  or  by  the  secretary,  or  the  solicitor  of  the  company. 
Reynell  v.  Leiois,  15  M.  &  W.  517  ;  Barker  v.  Stead,  3  C.  B.  946  ;  Cooke  v. 
Tonkin,  9  Q.  B.  936  ;  Bailey  v.  MacavJLay,  13  Q.  B.  815  ;  Burhidge  v.  Mwrie, 
3  H.  &  C.  664  ;  34  L.  J.,  Ex.  131.  The  facts  of  the  case  may,  however, 
warrant  a  judge  in  leaving  them  to  the  jury,  as  evidence  that  the  defendant 
had  authorized  the  contract  to  be  made,  either  by  his  co-provisional  com- 
mitteemen, or  by  the  managers  of  the  concern,  i.e.  by  the  managing  com- 
mittee, if  any,  or  the  majority  of  them,  or  by  the  solicitor  or  other  officer 
of  the  company ;  and  the  terms  of  the  printed  prospectus,  if  circulated 
with  the  defendant's  privity  and  consent,  and  known,  or  presumably  known, 
to  the  plaintiff,  may  be  sufficient  to  justify  such  inference.  Semb,  per  cwr,^ 
in  Reynell  y.  Lewis,  supra ;  Maddick  y.  Marshall,  16  C.  B.,  N.  S.  387  ;  17 
C.  B.,  N.  S.  829,  Ex.  Ch. ;  RUey  v.  PackingUm,  L.  R.,  2  C.  P.  536 ;  and  see 
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Bailey  v.  Macaulay^  ante,  p.  503.    But  a  managing  committee,  appointed  by 
the  provisional  committee,  are  not  therefore  agents  of  the  latter  for  toe  purpose 
of  pledging  their  credit  by  contractjs.     WUliams  v.  Pigott,  2  Excn.   201. 
Where  the  defendant,  as  one  of  an  acting  committee,  assented  to  the  con- 
tract with  the  plaintiff,  it  was  held  a  Droper  question  for  the  jury  whether 
the  contract  was  on  the  personal  liability  of  the  defendant,  either  alone  or 
as  a  committeeman,  or  on  the  sole  credit  of  the  funds.     If  on  the  credit  of 
the  funds,  the  contract  becomes  absolute  on  receipt  of  funds,  and  may  be 
enforced.    Biggins  v.  Hopkins,  3  Exch.  163.     A  mmute  in  the  books  of  an 
incorporated  railway  company  appointing  the  plaintiff  their  engineer,  not 
authenticated  by  any  signature,  or  by  any  proof  aliunde  that  a  board 
meeting  was  held  on  the  day,  or  that  the  defendant,  a  provisional  com> 
mitteeman,  had  sanctioned  tHe  resolution,  is  not  per  se  evidence  to  fix  the 
defendant;  nor  is  a  letter  of -the  secretary  to  the  plaintiff,  stating  the 
minute,  admissible  against  the  defendant  without  some  proof  of  his  autho- 
rityto  write  it,     Rennie  v.  Wynn,  4  Exch.  691. 

Where  the  defendants,  as  agents  on  behalf  of  a  proposed  company, 
entered  into  a  written  contract  with  the  plaintiff  for  the  supply  of  goods  to 
the  company,  which  was  not  then  constituted,  it  was  held  that,  aa  the 
defendants  had  no  existing  principal,  they  were  personally  liable,  and  that 
a  subsequent  ratification  by  the  company,  when  formed,  could  not  relieve 
them  from  this  responsibility,  as  the  company  was  a  stranger  to  the 
contract.  Kelner  v.  Baxter ^  L.  R.,  2  C.  P.  174.  See  also  Scott  v.  Ebury^ 
Ld,,  Id,  255 ;  Hopcroft  v.  Parker,  16  L.  T.,  N.  S.  561,  E.  T.  1867,  C.  P.; 
Melhado  v.  Poi-to  Alegre  Ry,  Co,,  L.  R,  9  C.  P.,  505,  and  other  cases, 
cited  post,  p.  523.     Part  III.,  Actions  by  and  against  Companies. 

A  person  who  applies  for  shares. in  a  joint-stock  company,  and  pays  a 
deposit  on  them,  but  has  not  otherwise  interfered  in  the  concern,  is  not 
therefore  liable  on  contracts  made  by  a  board  of  directors,  who  have  taken 
upon  themselves  to  act  before  the  necessary  capital  has  been  raised,  agree- 
ably to  the  prospectus,  and  after  the  shares  have  been  declared  forfeited  hy 
reason  of  non-payment  of  subsequent  calls.  Fox  v.  Clifton,  6  Bing.  776. 
See  Howbeach  Goal  Co.  v.  Teague,  5  H.  &  N.  151 ;  29  L.  J.,  Ex.  137,  cited 
post,  under  Actions  by  companies,  Part  III.,  and  Ornamental  Woodwork  Go*  v. 
Brovm,  2  H.  &  C.  63  ;  32  L.  J.,  Ex.  190. 

Some  of  the  cases  belonging  to  this  head  have  already  been  mentioned 
under  the  last  head  of  Delivery  to  partner  {ante,  p.  498,  et  sea,),  such  companies 
having  formerly  been  treated  as  partnership,  and  so  called.  In  BeyneU  v. 
Lewis,  ante,  p.  503,  it  is  denied  that  associations  of  this  kind  (at  least,  so 
long  as  they  are  in  fieri)  are  partnerships  at  alL 

As  to  actions  against  incorporated  or  registered  companies,  vide  post, 
Part  III.,  Actions  by  and  against  companies. 

Delivery  to  wife,]  Where  a  husband  gives  his  wife  eocpress  authority  to 
pledge  his  credit,  he  is  liable  for  the  price  of  goods  delivered  on  such 
credit,  as  in  the  case  of  any  other  agent ;  as  to  which,  vide  ante,  p.  495,  et 
sea.  Under  the  present  head  is  considered  the  authority  of  the  wife  to 
pledge  her  husband's  credit,  to  be  implied  from  the  mutual  relation  of  the 
parties,  in  the  absence  of  such  express  authoritv.  Where  a  husband  is 
living  in  the  same  house  with  his  wife,  he  is  liable  for  any  goods  which  he 
permits  her  to  receive  there.  If  they  are  not  cohabiting,  then  the  husband 
IS  in  general  only  liable  for  such  necessaries  as,  from  his  situation  in  life,  it 
is  his  duty  to  supply  to  her.  Waithman  v.  Wakefield,  1  Camp.  121 ;  Atkins 
y.  Garwood,  7  C.  &  r.  756.  The  question  of  the  husband's  liabili^'  mus^ 
therefore,  be  considered  separately  in  the  cases  where  his  wife  is,  and  is  not 
living  with  him,  and  the  latter  cases  must  be  further  distinguished,  with 
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reference  to  the  cause  of  the  wife's  separation  from  her  husband.  These 
questions  are  fully  discussed,  and  the  cases  thereon  collected,  in  the  notes 
to  Manby  v.  Scott,  and  other  cases  in  2  Smithes  L.  Cases. 

Whei-e  husband  and  wife  live  together,  and  necessaries  are  delivered  to 
the  wife  by  her  order,  a  jury  may  presume  the  husband's  assent.  Bac  Abr. 
Baron  and  Feme  (H.);  r'reem.  2nd  ed.,  249,  n.  As,  however,  the  liability 
of  the  husband  turns  on  the  question  of  the  wife's  power  as  his  agent,  the 
plaintiff,  who  relies  on  this  presumption  of  agency,  arising  from  cohabita- 
tion, must  show  that  the  goods  he  delivered  to  the  wife  were  necessaries. 
Pkillipson  V.  Haytery  L.  R.,  6  C.  P.  38.  The  Question  ia  one  of  authority 
for  the  juiy,  and  not  simply  whether  the  articles  supplied  were  necessaries 
or  not  Atkins  y,  Cuncoody  antey^,  604;  RM  v.  TeakUy  13  C.  B.  627;  22  L.  J., 
C.  P.  161  ;  JoUy  v.  Rees,  15  C.  B.,  N.  S.  628  ;  33  L.  J.,  C.  P.  177;  Debmhmn 
V.  MeUmy  6  Q.  B.  D.  394,  C.  A. ;  6  Ap.  Ca.  24,  D.  P.  And  the  husband 
may  rebut  the  presumption  of  agency,  by  showing  that  he  had  forbidden  his 
his  wife  to  pl^ge  his  credit,  although  the  plamtiff  had  no  notice  of  the 
prohibition.  Jolly  v.  Bees  and  Dtbenham  v.  Mellon^  supra.  The  presump- 
tion of  agency  may  also  be  rebutted,  by  proof  that  the  credit  was  given  to 
the  wife  ;  Bentky  v.  Griffin^  5  Taunt.  356 ;  Metcalfe  v.  Shaw,  3  Camp.  22  ; 
or  by  proof  of  any  other  circumstances  negativing  the  husband's  assent,  as 
that  the  goods  supplied  are  beyond  the  raiUL  and  station  the  husband  main- 
tains. Mo7itague  v.  Benedicty  3  B.  &  C.  631.  So  in  an  action  for  the  price 
of  dresses  delivered  to  his  wife,  the  husband  may  show  tliat  his  wife  was 
already  supplied  with  sufficient  articles  of  dress,  although  the  plaintiff  did 
not  know  she  was  so  supplied.  Beneaux  v.  Teakle,  8  Excn.  680;  22 
L.  J.,  Ex.  241.  Where  the  order  is  plainly  an  extravagant  one,  that  fact 
may  be  considered  by  the  juiy  as  tending  to  rebut  the  presumed  agency. 
Lane  v.  Ironmongery  13  M.  &  Vv.  368.  Where  a  wife  carried  on  business  on 
her  own  account  during  the  imprisonment  of  her  husband,  and,  after  his 
return,  articles  were  funushed  in  the  same  business  with  his  knowledge,  he 
was  held  liable  for  these  articles,  though  the  invoices  and  receipts  were  made 
out  in  the  wife's  name.    Petty  v.  Andersony  3  Bing.  170. 

As  to  the  evidence  necessary  to  connect  the  defendant  with  the  woman 
to  whom  the  goods  were  delivered,  vide  post,  pp.  507,  508. 

Where  a  wile  is  living  separate  it  lies  on  the  plaintiff  to  show  tliat  she  does 
so  under  circumstances  which  imply  an  author!^  to  pledge  her  husband's 
credit.  Johnston  v.  Sumner^  3  H.  &  N.  261 ;  27  L.  J.,  Ex.  341.  If  the  wife 
leave  her  husband  without  his  consent,  there  is  no  implied  authority  to  bind 
him.  If  with  his  assent,  there  is  no  necessary  implication  of  authority : 
but  it  inay  be  implied,  either  by  her  destitution  of  adequate  support  aliuwie, 
or  inability  to  support  herself.  Thus,  in  the  case  of  labouring  people,  both 
equally  able  to  maintain  themselves,  an  authority  to  bind  the  husband  is 
not  to  be  implied  in  the  case  of  mere  non-cohabitation.  In  those  cases  in 
which  the  husband  would  ordinarily  support  the  wife,  and  she  has  no 
resources  of  her  own,  and  he  do  not  make  her  an  adequate  allowance,  an 
authority  to  the  wife  to  pledge  her  husband's  credit  for  necessaries  may 
be  implied.  S.  C.  per  cur.y  explaining  Hodgkinson  v.  Fletcher,  4  Camp.  70. 
''And  as  in  all  cases,  the  creditor  is  to  be  considered  as  standing  in  the  wife's 
place,  it  imports  him,  when  the  wife  lives  apart  fi-om  her  husband,  to  make 
strict  inquiries  as  to  the  terms  of  the  separation,  for  in  such  cases  he  must 
trust  her  at  his  peril"  Ozard  v.  Damford,  1  Selw.  N.  P.,  13th  ed.  229. 
Where  the  husband  and  wife  had  lived  separate  for  man^  years,  and  the 
wife  had  adequate  resources  of  her  own,  of  which  the  plaintiff  had  notice, 
it  was  held  that  he  coidd  not  sue  the  husband.  Liddlow  v.W'ilmoty  2  Stark.  88 ; 
flee  Thompson  v.  Hervey,  4  Burr.  2177.  So,  even  without  a  knowledge  of 
her  being  j^rovided  for,  the  creditor,  if  he  gives  credit  to  her,  and  she  is,  in 
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fact,  adequately  provided  for  aliwidey  cannot  sue  the  husband.    Cliffrri  t. 
Laton,  M.  &  M.  101.     And,  generally,  it  is  now  settled  that  if  the  wife 
is  living  apart  from  her  husband,  and  he,  in  fact,  allows  her  a  suffidect 
maintenance,  he  is  not  bound  by  her  contracts ;  and  it  is  immaterial  vbette 
the  tradespeople  had  notice  of  that  allowance  or  not.     Mizen  v.  Pid,  3  M. 
&  W.  481 ;  in  which  case,  at  p.  483,  Alderson,  B.,  says,  "  I  do  not  see  how 
notice  to  the  tradesman  can  be  material    The  questions  in  all  these  csj^sk 
one  of  authority.     If  a  wife,  living  separate  from  her  husband,  is  supplied 
by  him  with'  sufficient  funds  to  support  herself,  with  everything  niop«  f» 
her  maintenance  and  support,  then  she  is  not  his  agent  to  pledge  nis  credit, 
and  he  is  not  liable.*'    This  rule  applies  ecjualljr  where  the  husband  is 
insane,  and  he  therefore  lives  apart  from  his  wife  in  a  lunatic  asyliuD. 
Jidchardson  v.  Du  Boisy  L.  R,  5  Q.  B.  51.     And  a  wife,  living  apart  from 
her  husband  with  his  consent,  on  the  terms  that  she  shall  accept  a  certain 
allowance,*  which  is  paid,  has  no  authority  to  pledge  his  credit,  though  the 
allowance  is  inadequate.     Eastland  v.  Burchelly  3  Q.  B.  D.  432.     See  ako 
Bifin  V.  Bigndly  7  H.  &  N.  877  ;  31  L.  J.,  Ex.  189. 

Where  the  separation  is  compulsory,  and  is  the  act  of  her  husband,  he  m 
liable,  although  an  implied  authority,  in  the  strict  sense  of  the  won!,  cw 
hardly  be  the  ground  of  obligation,  ^hus  where  a  wife  leaves  her  husUna 
imder  a  reasonable  apprehension  of  personal  violence,  he  continues  liable 
for  necessaries  fumisned  to  her  ;  HotUiston  v.  Smyth,  3  Binj^.  127 ;  and  » 
living  apart  she  obtain  the  custody  of  her  infant  child  against  her  hu.«b«nd« 
will,  by  an  order  under  2  &  3  Vict.  c.  54  Tnow  replaced  by  36  &  37  \ict. 
c.  12),  the  reasonable  expenses  of  providing  tor  it  have  been  held  to  he  part 
of  the  necessary  expenses  of  the  wife  for  which  she  has  authority  to  plwge 
her  husband's  credit.  Bazeley\.  Forder,  L.  R.,  3  Q.  B.  559 ;  diss.  Cockbu^^ 
C.  J.  So,  if  he  causelessly  turns  away  his  wife  or  shuts  his  door  against 
her.  Lungworthy  v.  HockTiiore,  cited  I  Ld.  Rayni.  444  ;  see  also  Batdyns  f. 
Vandyke,  3  Esp.  251.  In  such  cases,  even  a  notice  by  him  that  he  will  not 
lie  answerable  for  her  debts,  will  not  relieve  him  from  liability.  BaiiUon  v. 
Prmticey  1  Selw.  N.  P.,  13th  ed.  233  ;  S.  C,  2  Str.  1214  ;  Harris  v.  Mmi^^ 
Esi).  42  ;  Harrison  v.  Grady y  13  L.  T.,  N.  S.  369,  M.  T.  1865,  C.  P.  A  hus- 
band ill-treated  his  wife,  and  was  indicted  by  her  for  the  assault ;  a  penon 
who  advanced  money,  for  the  purposes  of  the  prosecution,  to  the  attomey, 
without  which  he  could  not  have  gone  on,  could  not  recover  it  from  i^ 
husband  as  money  supplied  to  procure  her  necessaries.  Grindell  v-  ^^' 
viondy  5  Ad.  &  E.  755.  But  the  husband  is  liable  to  the  solicitor  employed 
by  the  wife  for  the  expenses  of  articles  of  the  peace  exhibited  by  the  wife 
against  him,  although  she  may  have  a  separate  maintenance.  Turner  t. 
Rookesy  10  Ad.  &  E.  47.  So  for  legal  expenses  incidental  to  a  suit  brought 
by  her  for  restitution  of  conjugal  rights,  and  for  obtaining  legal  advice  as  to 
her  position.  Wilsm  v.  Fordy  L.  R,  3  Ex.  63.  So  for  the  wife's  extra 
costs  of  obtaining  a  divorce.  Ottaicay  v.  Haviiltony  3  C.  P.  D.  393,  C.  A. 
It  lies  upon  the  plaintiff  to  show,  that  under  the  circumstances  of  the  scjm- 
lution,  or  from  the  conduct  of  the  husband,  the  wife  had  authority  to  bind 
him,  and  this  even  in  an  action  for  necessaries.  Maintcaring  v.  Led^ 
M.  &  M.  18  ;  2  C.  &  P.  507  ;  Clifford  v.  LaUniy  supra.  And  where  the 
plaintiff  caused  a  letter  to  be  sent  to  the  defendant,  reminding  him  of  his 
liability  for  necessaries  supplied  to  his  wife,  that  she  was  getting  into  debt, 
and  stating  the  wish  of  his  wife  to  return  to  him,  which  the  defendant 
received,  but  returned  no  answer,  it  was  held  some  evidence,  though  slight, 
that  the  defendant  had  authorised  his  wife  to  pledge  his  credit  for  nec«- 
saries.  Edwards  v.  Totoels,  5  M.  &  Gr.  624.  If  the  husband  is  a  lunatic, 
and  incapable  of  making  contracts,  then  he  is  bound  by  the  orders  for  neces- 
saries given  by  his  wife  ;  for  this  is  analogous  to  the  case  of  an  omission  of 
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the  husband  to  supply  neceBsaries,  though  the  omisaion  is  involuntary. 
Read  v.  Legard,  6  Exch.  636 ;  20  L.  J.,  Ex.  309. 

A  husband  was  liable  for  necessaries  provided  for  his  wife,  pending  a  suit 
in  the  ecclesiastical  court,  and  before  alimony  decreed,  although  a  decree, 
afterwards  made,  directed  the  alimony  to  be  paid  from  a  date  before  the 
time  when  the  necessaries  were  provided.  Keeaan  v.  Smithj  5  B.  &  C.  375. 
A  decree  for  alimony  was,  however,  a  bar  to  the  husband's  liability,  if  the 
alimony  were  duly  paid,  even  though  the  decree  had  become  inooerative 
through  an  appeal  having  been  presented,  it  being  shown  that  it  might  have 
been  renewed  on  application  to  the  court  of  app^.  WiUson  v.  Smyth,  1  B. 
&  Ad.  801.  But  after  a  divorce  d  mensd  et  thoro  for  adultery  in  the  husband, 
and  a  decree  of  alimonv,  the  husband  has  been  held  liable  for  necessaries 
supplied  to  the  wife,  if  he  omits  to  pay  the  alimony.    Hunt  v.  De  Blaqai^e, 

5  Bmg.  550.  After  a  decree  of  nullity,  the  liability  of  the  husband  for  the 
debts  of  his  pseudo-wife  does  not  continue.  Anstey  v.  Manners,  Gow,  10. 
And  after  sentence  of  judicial  separation  (20  &  21  Vict.  c.  85,  s.  26),  the 
wife  i^,  whilst  so  separated,  to  be  considered  a  feme  sole,  for  the  purposes  of 
contract  and  wrongs,  and  suits,  and  her  husband  is  not  liable  in  respect  of 
her  contracts  or  wrongs,  or  of  the  costs  of  proceeding  by  or  against  her  in 
a  civil  suit  but  if  he  shall  not  have  duly  paid  the  alimony  (if  any)  decreed, 
he  shall  be  liable  for  necessaries  supplied  for  her  use.  And  a  wife,  de- 
eerted  by  her  husband,  and  obtaining  protection  under  sect  21,  is,  during 
the  protection  and  desertion,  deemed  to  be  in  like  position,  with  rc^rd  to 
property  and  contracts  and  suits,  as  if  she  had  obtained  a  decree  of  judicial 
separation.  And  see  also  21  &  22  Vict.  c.  108,  s.  8.  See  on  these  sections, 
Hioart  v.  Chtibb,  L.  R,  20  Eq.  464.  So  an  order  given  to  a  wife  under  the 
Matrimonial  Causes  Act,  1878  (41  &  42  Vict  c.  19),  s.  4,  has  the  same  effect 
as  a  judicial  separation.  Before  these  acts  it  had  been  considered  that  an 
express  promise  made  by  the  husband  to  pay  a  debt  contracted  by  the  wife, 
after  a  separation  and  adeouate  allowance,  was  a  ratification,  and  binding 
upon  him.  HomhuckU  v.  Homhury,  2  Stark,  177 ;  accord*  Harrison  v.  HaU, 
1  M.  &  Rob.  186.  But  the  principle  of  Uiis  ruling  is  open  to  question  ;  see 
a  note  to  the  last-mentioned  case. 

Where  the  wife  has  separated  from  her  husband,  without  cause  and  with- 
out his  consent,  the  husband  is  not  liable  even  for  necessaries  supplied  to 
her.     Child  v.  Hardyman,  2  Stra.  875  ;  Hindley  v.  JVestmeath,  Ms.  of,  6  B. 

6  C.  213,  per  Bayley,  J.  See  also  Jf^nstmi  v.  Svmner,  3  H.  &  N.  261  ;  27 
L.  J.,  Ex.  341,  cited  ante,  p.  605.  So  d  fortiori,  where  the  wife  elopes  from 
her  husband  and  lives  in  adultery.  Morris  v.  Martin,  1  Stra.  647.  And, 
in  such  case,  the  wife  is  a  competent  witness  to  prove  the  adultery  ;  Cooper 
V.  Lloyd,  6  C.  B.,  N.  S.  619  ;  but  the  adultery  cannot  be  proved  by  giving 
evidence  of  the  proceedings  for  divorce,  in  which  the  jury  found  that  the 
wife  had  been  guilty  of  adultery,  unless  a  decree  has  been  pronounced 
altering  the  status  of  the  parties.  Needham  v  Bremner,  L.  R.,  1  C.  P.  683. 
Where  the  husband  turns  the  wife  out  of  doors  on  account  of  her  having 
committed  adultery  under  his  roof,  he  is  not  liable  for  necessaries  furnished 
to  her  afterwards.  Ham  v.  Toovey,  1  Selw.  N.  P.  13th  ed.  228.  But  if, 
after  an  adulterous  elopement,  the  husband  takes  her  back,  he  is  liable  for 
necessaries  subsequently  supplied.    Harris  v.  Morris,  4  Esp.  41. 

The  plaintiff  must  prove,  either  that  the  defendant  and  the  woman  to 
whom  the  goods  were  delivered  are  married,  of  which  it  is  sufficient  primd 
facie  evidence  that  they  are  livinf^  together  ;  Car  v.  King,  12  Mod.  372  ;  or 
that  she  and  the  defendant  cohabited,  and  that  she  paasea  as  his  wife  with 
his  assent,  assumed  his  name,  and  lived  in  his  house  as  part  of  his  family  ; 
Watson  V.  Threlkeld,  2.  Esp.  637  ;  Robinson  v.  Nahon,  I  Camp.  246  ;  for  the 
presumed  authority  arising  from  cohabitation  in  the  character  and  position 
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of  a  wife  applies  to  such  cases  as  well  as  to  legal  marriages,  and  is  net 
rebutted  by  proving  that  the  plaintiff  knew  the  real  position  of  the  paitiefi. 
fVatson  V.  Thrtlkeld,  ante,  p.  507.  But  when  the  defendant  has  separated  from 
a  woman  with  whom  he  has  lived,  not  beinchis  wife,  he  in  not  liable  for 
necessaries  supplied  afterwards.  Monro  v.  X>e  Chemant,  4  Camp.  215.  li^ 
however,  the  separation  be  unknown  to  the  plaintiff,  and  the  goods  have 
been  supplied  under  circumstances  which  justify  him  in  supposing  that  tht 
authority  of  the  defendant  continued, — as  where  the  defendant  had  autho- 
rised like  orders  before,  and  the  woman  continued  to  live  in  the  same  hoase 
where  the  former  orders  had  been  given, — ^it  is  a  mere  question  of  agency 
for  the  jury,  and  it  is  immaterial  tnat  the  plaintiff  knew  that  the  parties 
were  unmarried.      Ryan  v.  Sams,  17  Q.  B.  460. 

.Where  the  wife  ordered  goods  to  be  delivered  to  her  mother,  saying  her  hus- 
band would  pay  for  them,  which  he  did ;  and  she  subsequently  ordered 
other  ^oods  m  like  manner,  it  was  held  that  there  was  evidence  for  the 
iury  ot  the  wife's  authority  to  order  the  latter  goods.  Filmer  v.  Lyn»,  4 
Nev.  &  M.  669.  The  case  is,  in  this  respect,  like  that  of  a  household  ser- 
vant.   See  ante,  p.  496. 

As  to  liability  of  wife  for  necessaries  supplied  to  her  after  her  husband's 
death,  see  Smout  v.  Ilbery,  10  M.  &  W.  1,  cited  ante,  p.  498. 

Delivery  to  infant  child,]  The  father  of  an  infant  to  whom  goods  are  sap- 
plied  is  only  Uable  where  an  actual  authority  from  him  to  his  child  u 
proved,  or  circumstances  appear  from  which  such  an  authority  can  be  im- 
plied. Baker  v.  Keen,  2  Stark.  601 ;  Rolfe  v.  Abbott,  6  C.  &  P.  286.  Qwrrt, 
Whether  a  father,  deserting  his  infant  child  of  tender  years,  be  liable  to  a 
person  who  supplies  the  cmld  with  necessaries,  no  further  proof  of  contract 
oeing  given  ?  Such  action,  at  all  events,  cannot  be  maintained  if  the  father 
had  reasonable  ground  to  suppose  that  the  child  was  provided  for.  UrfMUm 
V.  Newcomen,  4  Ad.  &  E.  899  ;  see  Bazeley  v.  Forder,  L.  R.,  3  Q.  B.  599, 
ante,  p.  606.  And  the  mere  moral  obligation  arising  from  the  relation  of 
pai-ent  and  child  does  not,  per  ««,  afford  any  legal  inference  of  a  promise  on 
the  part  of  a  parent  to  pay  a  debt  even  for  necessaries  supplied  to  the  child ; 
although  he  may,  under  certain  circumstances,  by  proceedings  under  the 
43  Eliz.  c.  2,  8.  7,  be  compelled  to  support  his  children  according  to  his 
ability.  Mortimore  v.  Wright,  6  M.  &  W.  482  ;  Shelim  v.  SpringeU,  11  C. 
B.  462.  The  mother  of  a  bastard  child  is  bound  by  the  4  &  6  Will.  4, 
c.  76,  s.  71,  to  maintain  it  till  sixteen  years  old,  but  this  is  a  mere  personal 
liability  ;  and  on  the  death  of  the  mother,  leaving  assets,  the  administrator 
cannot  be  sued  for  necessaries  supplied  to  tlie  cmld  after  the  death.  Bttt- 
tinker  v.  Temvle,  4  B.  &  S.  491 ;  33  L.  J.,  Q.  B.  1.  It  appeared  that  the 
plaintiff,  a  tailor,  furnished  clothes  to  the  defendant's  son,  a  boy  at  school  ; 
that  the  boy,  when  sent  to  the  school,  was  in  want  of  clothes  ;  that  when 
he  went  home  for  the  holidays  he  took  the  clothes  in  question  with  him, 
but  was  not  wearing  them;  and  that  he  returned  to  school  bringinif 
them  with  him.  Defendant  lived  near  the  place  where  the  school  was,  but 
it  did  not  appear  that  he  had  given  any  direction,  or  made  any  provision, 
for  supplying  his  son  with  clothes.  It  was  held  that  there  was  sovne  evi- 
dence to  go  to  a  jury  of  an  implied  authority  from  the  father.  Law  v. 
Wilkin,  6  Ad.  &  E.  718.  This  decision  was  contrary  to  the  opinion  of 
Parke,  J.,  who  had  nonsuited  at  the  trial,  and  it  was  dissented  from  in 
Mortimore  v.  Wright,  supra. 

By  the  Poor  Law  Amendment  Act,  1868  (31  &  32  Vict  c.  122V,  s.  37, 
**  when  any  parent  shall  wilfully  neglect  to  provide  adequate  food,  cloth- 
ing, medical  aid,  or  lodginc  for  nis  child,  bemg  in  his  custody,  under  the 
age  of  14  years,  whereby  the  health  of  such  cmld  shall  have  been  or  shall 
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be  likely  to  be  seriously  injured,  he  shall  be  guilty  of  an  offence  punishable 
on  summaiT  conviction.''  This  section  makes  the  parent's  moral  dutv  of 
providing  for  his  or  her  children  an  absolute  one,  in  those  cases  falling 
within  the  enactment ;  R.  v.  DcvmeSy  1  Q.  B.  D.  25  ;  hence  an  express  pro- 
mise to  pajr  for  such  necessaries,  already  supplied  is  sufficient,  and  the  prior 
request  will  be  implied.  See  note  to  JVenimll  v.  Adney,  3  B.  &  P.  249,  n.  ; 
Flight  V.  Eeed,  1  H.  &  C.  703,  716  ;  32  L.  J.,  Ex.  265,  269  ;  and  1  Smith's 
Lead.  Cas.,  8th  ed.  158, 159. 

Delivery  to  overseer.]  Where  goods  were  supplied  for  the  use  of  the  poor 
of  the  parish  on  orders  signed  oy  some  of  the  overseers  separately,  aft  of 
whom  had,  on  different  occasions,  promised  to  pay,  this  was  held  evidence 
of  a  joint  contract,  on  which  all  the  overseers  were  liable  to  be  sued,  includ- 
ing the  assistant  overseer  who  had  signed.  Kirby  v.  Banister,  5  B.  &  Ad. 
1069  ;  see  Eaden  v.  Titckmarshy  1  Ad.  &  E.  691.  And  an  express  promise 
will  make  them  liable  for  medicines,  &c.,  already  supplied  to  a  pauper  on 
sudden  illness  without  previous  request.  Watson  v.  Turnery  B.  N.  P.  147  ; 
Wing  V.  MiU,  1  B.  &  A.  104.  But,  overseers  are  not,  generally,  legally 
bound  by  the  contract  of  one  or  more  of  them  ;  it  is  a  question  for  the  jury 
whether  the  parties  sued  did  in  fact  join  in  it.    Marsh,  v.  Davies,  1  Exch.  668. 

Value.]  When  the  goods  have  been  sold  without  any  agreement  as  to 
the  price,  their  value  must  be  proved.  If  the  vendor  of  goods  is  only  able 
to  prove  the  delivery  of  a  package,  without  any  evidence  of  the  contents,  it 
will  be  presumed  as  against  him  that  it  was  filled  with  the  cheapest  com- 
modity in  which  he  deals.  Clunnes  v.  Pesszey,  1  Camp.  8.  If  a  seller  agrees  to 
sell  a  machine  at  a  certain  price,  and  puts  in  materials  superior  to  those 
contracted  for,  the  purchaser  is  neither  bound  to  pay  a  higher  price,  nor  to 
return  the  machine.  Wilmot  v.  Smith,  3  C.  &  P.  455.  Wnere  goods  have 
been  sold  and  delivered,  to  be  paid  for  by  bill  at  a  certain  date,  if  the  bill 
be  not  given,  the  plaintiff  may  recover,  as  part  of  the  stipulated  price,  inte- 
rest from  the  time  the  bill  would  have  become  due ;  the  special  agreement 
should,  however,  be  stated  in  the  claim.  Farr  v.  Wara,  3  M.  &  W.  25  ; 
Davis  V.  Smyth,  8  M.  &  W.  399. 

_,  -  ' 

Defence* 

By  Rules,  1883,  0.  xxi.  r.  3,  a  defence  in  denial  must  deny  the  order  or 
contract,  the  deliverv,  or  the  amount  claimed.  See  also,  0.  xix.  rx.  15,  17, 
20,  aiUe,  pp.  283.  Evidence  of  the  various  defences  that  may  be  set  up  to 
an  action  of  this  kind  will  be  found  upder  the  general  head  of  Defences  in 
actions  on  simple  contract,  post. 

Reduction  of  damages.]  It  was  formerly  a  question  in  this  action  whether 
the  defendant  could  give  the  bad  quality'  of  the  article  in  evidence  in  reduc- 
tion of  the  value  claimed  by  the  plaintiff,  or  whether  it  was  only  ground  of 
cross  action.  Such  evidence  is  admissible  where  the  plaintiff  claims  only 
on  a  qiumtum  meruit,  and  noprice  has  been  agreed  upon.  Basten  v.  Butter, 
7  East,  479  ;  Famsworth  v.  Garrard,  1  Camp.  38.  And,  though  a  different 
practice  formerly  prevailed,  it  is  now  held  that,  in  all  cases  of  goods  sold  at 
a  fixed  price  with  a  waiian^,  or  agreed  to  be  supplied  according  to  a  special 
contract,  it  is  competent  for  the  defendant  in  this  form  of  action  to  show 
how  much  less  the  subject-matter  of  the  action  is  worth  by  reason  of  the 
breach  of  warranty  or  contract ;  but  any  further  damages  sustained  by  the 
defendant  beyond  the  difference  of  value  must  be  recovered  in  a  cross 
action  ;  Mondd  t.  SUel,  8  M.  &  W.  858 ;  Parson  v.  Sexton,  4  C.  B.  899 ;  or 
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now  by  way  of  counter-claim.  And  it  Beeme  that  the  acceptance  and  non- 
return of  the  goods  by  the  defendant  will  not  preclude  this  defence,  though 
it  may  be  evidence  in  favour  of  the  plaintiff  of  a  fresh  contract  to  pay  on 
the  footing  of  a  oicanf urn  voZ^^an^;  mondd  v.  Steely  ante,  p.  509;  Grouiuilly. 
Lamby  1  M.  &  W.  352.  '*  The  defendant  has  the  option,  if  he  j^leases,  to 
divide  the  cause  of  action,  and  use  it  in  diminution  of  damages,  in  wluch 
case  he  is  concluded  to  the  extent  to  which  he  obtained,  or  was  capable  of 
obtaining,  a  reduction ;  or  he  may  " .,,"  claim  no  reduction  at  all,  and  after- 
wards sue  for  his  entire  cause  of  action."  Davit  v.  Hedges^  L.  R,  6  Q.  B.  687, 
692.  Where  plaintiff  sold  to  the  defendant  cyder,  warranted  good,  which  was 
bad  and  unsaleable,  whereof  defendant  gave  the  plaintiff  notice,  and  said  he 
would  continue  to  try  it ;  to  which  plaintiff  made  no  reply :  Held,  that  the 
defendant  was  not  liable,  though  he  used  more  than  was  necessarv  to  tiy  it, 
and  that  there  was  evidence  that  the  plaintiff  acquiesced  in  the  fuither 
trial,  and  that  defendant  was  not  bound  to  send  back  the  cade  with  the  re- 
maining cyder.  Lv4yy  v.  Mouflety  5  H.  &  N.  229;  29  L.  J.,  Ex.  110.  A 
defence,  relying  upon  a  warranty  of  title,  must  be  specially  pleaded  in 
cases  where  it  is  a  aefence  at  all,  as  to  which,  see  anU^  pp.  436, 437.  Where 
a  patented  machine  for  printing  in  two  colours  was  bought  by  the  defen- 
dant after  seeing  it,  and  it  turned  out  to  be  incapable  of  so  printing,  from  a 
defect  in  the  principle  of  it,  it  was  held  that  he  could  not  resist  an  action 
for  the  price  ;  for  the  plaintiff  complied  with  the  order  of  the  defendant, 
and  sent  him  the  very  article  which  he  bargained  for,  and  (there  being  no 
fraud)  the  insufficiency  of  the  aUeged  invention  was  no  answer.  Gllivant  v. 
Bayky,  5  Q.  B.  288.  And  in  an  action  by  the  patentee  of  an  aUeged  inven- 
tion, a^nst  an  assignee  or  vendee  of  the  patent,  the  defendant  cannot  set 
up  its  mvalidity  for  want  of  novelty,  if  there  be  no  fraud  or  eviction ;  for 
there  is  no  warranty  on  such  sale.  Lawes  v.  Purser,  6  E.  &  B.  930  ;  26  L. 
J.,  Q.  B.  25  ;  Smiih  v.  Neale  2  C.  B.,  N.  S.  67  ;  26  L.  J.,  C.  P.  143.  Where 
plaintiff  sold  to  defendant  by  sample  an  article  (e,g.  alkali)  not  manufac- 
tured  by  himself,  which  proved  unfit  for  defendant's  use,  this  is  no  de- 
fence if  the  sample  was  fairly  taken,  though  much  of  the  article  did  not 
correspond  with  it  Sayers  v.  L,  d:  Birmingham  Glass  Co,,  27  L.  J.,  Ex. 
294.  Where  the  contract  contains  a  clause,  releasing  the  plaintiff  from  all 
responsibility  in  respect  of  the  goods  supplied  by  him  after  a  certain  time 
of  trial,  the  purchaser  cannot,  after  the  time  is  passed,  prove  a  latent  defect 
in  them  in  reduction  of  the  price  ;  there  being  no  fraud  alleged.  Sharp  v. 
Gi.  W.  Ry.  Co.,  9  M.  &  W.  7. 

As  to  the  defence  of  fraud  on  sales,  see  amrte,  p.  297,  et  seq.,  and  Defences  to 
actions  on  simple  contracts — Fraud,  post,  p.  590. 

Action  broughthefore  credit  eamired,]  In  calculating  the  time  of  the  credit,  the 
day  of  the  sale  must  be  excluded  ;  and,  therefore,  where  goods  were  sold  on 
the  5th  of  October,  to  be  paid  for  in  two  calendar  months,  an  action  could  not 
be  commenced  till  after  the  expiration  of  the  5th  of  December,  and  a  writ 
issued  on  that  day  was  premature.     fVehb  v.  Fairmaner,  3  M.  &  W.  473. 

Where  goods  are  fraudulently  bought  on  credit,  the  seller  cannot  sue  for 
goods  sold  and  delivered  before  the  credit  has  expired,  though  he  may  main- 
tain trover.  Ferguson  v.  CarringUm,  9  B.  &  C.  59  ;  Strutt  v.  Smith,  1  C.  M, 
&  B.  312.  If  by  the  contract  it  is  agreed  that  a  bill  at  a  certain  date  shall 
be  given,  it  operates  as  a  giving  of  credit ;  and,  although  no  bill  should  be 
given,  the  seller  cannot  sue  the  purchaser  for  zoods  sold  and  delivered  before 
the  period  when  the  bill,  if  given,  would  have  become  due.  Therefore 
where  a  person  purchased  goods,  and  agreed  to  pay  for  them  in  three  months 
by  a  bill  at  two  months,  wnich  bill  he  afterwaids  refused  to  give,  an  action 
for  goods  sold  was  held  not  to  lie  before  the  expiration  of  five  months. 
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Mussen  v.  Price,  4  East,  147  ;  Lee  v.  Bisdon,  2  Marsh,  495.  Su,  when  goods 
are  sold  at  six  months'  credit,  pajrment  to  be  then  made  by  a  bill  at  two  or 
three  months  at  the  purchaser's  option,  this  is  in  effect  a  nine  months'  credit. 
Helps  V.  WinJterbotUym,  2  B.  &  Ad.  431 ;  Price  v.  Nixon,  5  Taunt  338.  And 
where  the  goods  are  to  be  paid  for  partly  in  cash  and  partly  by  bills  at  three 
months,  the  payment  of  the  money  or  delivery  of  bills  does  not  constitute  a 
condition  to  the  credit,  so  as  to  enable  the  vendor  to  sue  for  goods  sold  before 
the  expiration  of  the  three  months.  Paul  v.  Dod,  2  C.  B.  800.  But  where 
payment  is  to  be  "  2|  per  cent  or  three  months'  bill,"  which  is  explained  to 
mean  cash,  less  discount,  at  the  expiration  of  the  month  succeeding  the  cur- 
rent month,  or  at  the  buver's  option,  a  bill  of  three  months  from  the  same 
period,  and  the  buyer  remsed  to  accept  a  bill  at  the  end  of  the  second  month 
the  seller  may  sue  at  once  for  the  price.  Ru^^  v.  Weir,  16  C.  B.,  N.  S.  471. 
Where  the  purchaser  has  such  option,  by  paying  part  in  cash  he  waives  his 
right  to  pay  by  bill.  Schneider  v.  Foster,  2  H.  &  N.  4.  And  if  part  only  of 
the  goods  are  supplied,  and  the  defendant  then  refuses  to  take  more,  the 
plaintiff  may  immediately  sue  for  the  goods  delivered.  Bartholomew  v. 
marktoick,  15  C.  B.,  N.  S.  711 ;  33  L.  J.,  C.  P.  145.  So,  where  goods  were 
sold  at  three  months'  credit,  the  vendor  agreeing  to  take  the  vendee's  bill 
at  three  months'  date,  at  the  end  of  the  firs>t  three  months,  if  he  wished  for 
further  time,  and  the  vendee,  at  the  end  of  the  three  months,  did  not  give 
such  bill,  Ld.  Ellenborough  held  that  the  giving  the  bill  was  a  condition  to 
the  further  credit,  and  that  the  vendor  might  bring  an  action  for  goods  sold 
And  delivered  immediately.    Nickson  v.  Jepson,  2  btark.  227. 

Where  bills,  given  for  goods,  are  dishonoured,  the  vendor  may  sue  for  the 
price  immediately  ;  Hickling  v.  Hardey,  7  Taunt  312  ;  Mussen  v.  Price,  4 
East,  151  ;  provided  the  bills  are  in  the  hands  of  the  seller  ;  but  if  they  are 
in  the  hanas  of  third  persons,  that  is  a  defence  to  the  action  ;  for  tiie 
defendant  may  be  callea  upon  by  those  persons  to  pay  the  bills.  Kearslake 
V.  Morgan,  6  T.  R.  513  ;  Burden  v.  Halton,  4  Bing.  455.  But,  if  the  bills 
were  delivered  at  the  plaintiff's  reauest  to  C.  as  a  trustee  for  the  plaintiff, 
and  they  are  still  in  the  hands  of  C.  as  such  trustee,  and  are  dishonoured, 
there  is  no  defence.  National  Savings  Bank  Association  v.  Tranah,  L.  R., 
2  C.  P.  556.  When  the  buyer  gives  a  promissory  note  of  another  person 
without  indorsing  it,  the  vendor  may,  on  its  dishonour,  sue  for  the  piice  of 
the  goods  without  proving  presentment  to  the  maker,  the  note  being  pro- 
duced by  himself.  Goodwin  v.  Coates,  1  M.  &  Rob.  221.  So,  where  the 
vendor  takes  a  bill,  indorsed  by  the  defendant,  on  a  wrong  stamp,  in  suing 
for  the  price  of  the  goods  he  need  not  prove  due  notice  of  dishonour  of  the 
bill.  Oundy  v.  Marriott,  1  B.  &  Ad.  696.  But  if  he  makes  a  bill  his  own 
by  laches,  it  operates  in  satisfaction  of  the  preceding  debt ;  so  if  he  makes 
it  his  own  by  altering  it  in  a  material  part.  Alderson  v.  Langdale,  3  B. 
&  Ad.  660. 

See  further  as  to  payment  by  bill  or  note,  post,  pp.  621,  et  ssq. 
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Shares  in  the  public  funds,  in  commercial  partnerships  and  companies, 
and  like  interests,  are  choses  in  action,  and  were  not  assignable  at  common 
law,  so  as  to  pass  a  legal  interest  in  them  except  by  statute,  as  in  the  case  of 
stock,  railway  shares,  &c. ;  or  by  custom,  as  in  the  case  of  promissory  notes 
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and  bills  of  exchange.  Crouch  v.  CrSdit  Fonder  of  England,  L.  R.,  8  Q.  B. 
374.  Such  interests,  however,  are  saleable,  whether  they  be  1^^  or  eqmt- 
able  interests,  and  are  the  subject  of  contracts  which  the  law  wm  recognis: 
and  enforce.  Humble  v.  Mitchell,  11  Ad.  &  E.  205  ;  Tempest  v.  KUnery  i_C, 
B.  300.  And  the  legal  right  therein  is  now  assignable  under  J.  Act,  1873, 
8.  25,  (6),  ante,  p.  282.  Such  shares  are  not  ^*  goods,  wares,  ormercbandiBe^ 
within  the  Stat,  of  Frauds,  s.  17,  ante,  p.  469,  though  they  are  "goods  and 
chattels "  within  the  meaning  of  a  claim  by  the  seller  for  the  price  of 
them,  ante,  p.  493. 

A  sale  of  such  securities,  which  pass  by  delivery  only,  is  not  like  a  sale  of 
specific  goods  ;  it  passes  no  property  till  delivery,  and,  in  effect,  it  means  onlj 
a  contract  to  deliver  some  stocK.  Hesdtine  v.  diggers,  1  Exch.  856,  wr  cur. 
The  same  held  good  in  the  case  of  all  conti*act9  for  the  sale  and  purchase  of 
shares ;  for  the  sellers'  contract  was  only  to  procure  a  transfer  of  some  shares 
to  the  buyer ;  Rudge  v.  Boumian,  L.  R.,  3  Q.  B.  689  ;  but  contracts  for  the 
sale  of  shares  in  joint-stock  banking  companies  in  the  United  Kingdom  are 
now  for  the  sale  of  specific  shares,  as  such  contracts  are  regulated  by  30  & 
31  Vict  c.  29,  s.  1,  which  provides  that  all  contracts  of  sale  and  purchase,  made 
for  the  sale  or  transfer,  or  purporting  to  be  for  the  sale  or  transfer,  of  any 
shares,  stock  or  other  interest  in  any  joint-stock  banking  company  in  the 
United  Kingdom  (except  the  Bank  of  England  or  of  Ireland,  sect.  3),  issuiii^ 
shares  or  stock,  transferable  by  any  deed  or  written  instrument,  shall  be 
null  and  void  to  all  intents  and  purposes  whatsoever,  unless  such  contract 
shall  set  forth  and  designate  in  writing  such  shares,  &c.,  by  the  resnectire 
numbers  by  which  the  same  are  distinguished  at  the  making  of  sudi  con- 
tract, on  the  register  or  books  of  such  banking  company,  or  where  there  is 
no  such  register  of  shares  or  stock  by  distinguishing  numbers,  then,  unless 
such  contract,  shall  set  forth  the  person  in  whose  name  such  shares  shall, 
at  the  time  of  making  such  contract,  stand  as  the  registered  proprietor 
thereof  in  the  books  of  such  banking  company. 

See  on  this  section  N.  Mitchelfs  Case,  dt.  Sess.  Cas.  4th  ser.  vi.  420 ; 
affirm,  on  another  ground,  4  Ap.  Ca.  624,  D.  P. 

Where  a  broker  on  behalf  of  A.  entered  into  a  contract  for  the  sale  of 
bank  shares  to  B.  without  specifying  therein  the  particulars  required  by 
this  section,  and  the  bank  having  stopped  payment,  and  the  shares  became 
worthless,  B.  refused  to  accept  tnem,  tne  broker  was  held  to  be  liable  to  A. 
in  damages,  at  any  rate  equal  to  the  contract  price  of  the  shares.  NeiUon  v. 
Jam£s,  9  Q.  B.  D.  546,  C.  A.  A  custom  of  the  Stock  Exchange  to  disregard 
the  statute  is  unreasonable  and  illegal.    S.  C. 

A  contract  for  the  sale  of  shares  in  a  company  is  not  rescinded  by  the 
Companies  Act,  1862,  s.  153,  if  the  company  has  commenced  to  be  wonnd 
up  under  that  act,  after  the  contract  was  made  and  before  the  transfer  was  ex- 
ecuted. Chapman  v.  Shepherd,  and  JVhiteJiead  v.  Izod,  L.  R.,  2  C.  P.  228. 
Nor  is  a  contract  for  the  sale  of  shares,  entered  into  after  the  commencement 
of  the  winding-up,  made  illegal  by  that  section ;  Budge  v.  Bowman,  mfra ; 
nor  where  the  winding-up  is  volimtary,  by  sect.  131.  Biederman  v.  SUfnXy 
L.  R.,  2  C.  P.  504. 

As  to  time  bargains  and  wagering  contracts  for  sale  and  purchase  of  stock 
and  shares,  post,  p.  529. 

A  dividend  declared  after  the  contract  of  sale  of  shares  and  before  com- 
pletion belongs  to  the  purchaser.    Black  v.  Homersham,  4  Ex.  D.  24. 

Scdes  on  the  Stock  Exchange.]  Shares,  stock,  and  other  securities  are 
usually  bought  and  sold  on  the  London  or  some  local  Stock  Exchange,  and 
the  transactions  are  consequently  regulated  by  the  usuage  of  the  Exciiange. 
Grissell  v.  Bristowe,  L.  R.,  4  C.  P.  49,  Ex.  Ch. ;  Maxted  v.  Paine,  L.  B.,  6 
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Ex.  132,  Ex.  Ch. ;  Merry  v.  NickalU,  L.  R.,  7  H.  L.  530  ;  vide  ante,  p.  25. 
The  usage  of  the  London  Stock  Exchange  is  to  he  found  fully  set  out  in 
those  cases,  and  the  rules  then  in  force  will  be  found  at  L.  R.,  4  C.  P.  53,  n^ 
As,  however,  these  rules  have  undergone  some  modifications,  and  are  very 
frequently  referred  to,  it  wi]l  be  useful  here  briefly  to  describe  how  the  trans- 
actions are  carried  out,  and  to  state  the  most  important  of  the  printed  *'  Rules 
and  Regulations"  as  adopted  in  the  year  1863,  and  which  are  still  in  force. 
See  also  the  evidence  in  JExjde,  Grant,  13  Ch.  D.  667,  C.  A. 

It  must  first  be  observed  that  the  Stock  Exchange  only  recognizes  dealings 
with  its  own  members,  and  consequently  all  members,  whether  dealers  on 
their  own  account,  called  '*  jobbers,"  or  brokers  acting  for  a  principal,  con- 
tract with  each  other  as  principaLs  (r.  52).  Hence  the  term  member,  hereafter 
employed,  will  include  Wh  jobbers  and  brokers.  Every  calendar  month  is 
divided  into  two  nearly  equal  periods,  each  called  '*  the  account,"  and  it  is  with 
reference  to  one  or  other  of  these  accounts,  that  all  contmcts  for  sale  or  pur- 
chase of  stocks  and  shares  (rr.  85, 107),  other  than  English  and  India  stocks, 
or  the  scrip  of  a  new  loan,  or  shares  in  a  new  coraimny,  are  made.  The 
three  last  days  of  each  account  are  called  the  settling-days,  and  are  known 
respectively  as — 1st.  The  making-up  day ;  2nd.  The  ticket  or  name  day ; 
3rd.  The  settling  or  pay-day.  The  pay-days  are  fixed  by  the  Committee 
of  the  Stock  Exchange  (r.  134),  at  about  the  middle  and  end  of 
each  month. 

Taking  first  the  case  of  shares  transferable  by  deed  of  transfer.  The  buy- 
ing member,  to  whom  the  shares  have  been  sold,  is  at  liberty  by  the  name- 
day  to  substitute,  if  he  is  able  to  do  so,  another  person  as  buyer,  and  so  re- 
lieve himself  from  further  liability  on  the  contract,  provided  that  to  such 
person  the  seller  cannot  reasonably  except,  and  that  such  person  accept  the 
transfer  of  the  shares,  and  pay  the  price  agreed  on  between  the  seller  and 
the  buyer ;  in  other  words,  become  the  buyer  of  the  shares  at  the  price 
originally  agreed  on.  Grrissell  v.  Bristowe,  L.  R,  4  C.  P.  36,  45.  Ex.  Ch.  ; 
overruling  S.  C,  L.  R.,  3  C.  P.  112  ;  and  Coke  v.  Bristowe,  L.  R.,  4  Ch.  3  ; 
overruling  S.  C,  L.  R.,  6  Eq.  149  ;  Torrington,  Vt,  v.  Lowe,  L.  R.,  4  C.  P. 
26  ;  Maxted  v.  Faine,  L.  k,  4  Ex.  203  ;  Ex.  Ch.,  L.  R.,  6  Ex.  132  ;  and 
Maxted  v.  Morris,  21  L.  T.,  N.  S.  535 ;  M.  T.  1869,  Ex.  When  the  seller 
has  accepted  the  nominee  of  the  ori^dnal  buyer,  the  coutmct  with  the  latter, 
and  his  liability  is  at  an  end  ;  the  seller,  by  transferring  the  shares  to  the 
nominee,  and  so  putting  it  out  of  his  power  to  transfer  the  shares  to  the 
ori^al  buyer,  irrevocably  declares  his  acceptance  of  the  nominee.  S.  CC. 
This,  of  course,  assumes  that  the  nominee  is  a  person  legally  capable  of  en- 
tering into  the  contract  ivith  the  seller  ;  where  this  is  not  so,  as  where  he 
is  an  infant,  the  original  buyer  remains  liable.  Merry  v.  NickaUs,  L.  R., 
7  H.  L.  530,  ^it,  p.  516. 

This  process  of  substituting  another  name,  for  that  of  the  original  buyer, 
is  earned  on  by  means  of  tickets,  in  the  following  manner :  the  buyer,  B., 
who  takes  up  securities  deliverable  by  deed  of  transfer,  on  the  day  before  the 
ticketnlay,  or  before  1.30  p.m.  on  the  ticket-day,*  issues  a  ticket  with  his 
own  name,  as  payer  of  the  pui'chase  money,  which  ticket  contains — the  amount 
and  denomination  of  the  stock  or  security  to  be  transferred,  the  name,  ad- 
dress, and  description  of  the  ultimate  transferee,  A,  in  full,  the  price, 
the  date,  and  the  name  of  the  member  to  whom  the  ticket  is  issued. 
This  ticket  is  passed  through  the  hands  of  all  the  intermediate  sellers,  C,  D., 

E., W.,  in  succession,  each  of  them  indorsing  thereon  the  name  of 

his  immediate  seller,  D.,  E.,  F., X.,  (r.  90),*  till  it  ultimately 

*  R.  90  contains  also  these  further  dizectioni,  viz. — 

On  ticket-dajs  the  passing  of  tickets  commences  at  10  a.  m.,  and  they  may  he  left 
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leaches  the  member  Y.,  who  is  actually  to  procure  the  transfer  of  the  shaxes ; 
the  result  is  that  Y.  \»  brought  into  contact  with  B.  Y.  is  then  bound 
within  ten  d^s  to  deliver  to  B.  an  instrument  of  transfer  of  the  shares  to  A. 
executed  by  Z.,  the  ultimate  seller,  the  person  in  whose  name  they  are  re- 
gistered, together  with  the  coupons  or  certificates  showing  Z/s  title  to  the 
shares,  or  a  certificate  on  the  transfer  deed,  that  thev  have  been  deposited 
with  the  Secretary  of  the  Stock  Exchange,  or  with  the  Company  wh(« 
shares  are  being  transferred.  B.,  on  receiving  the  transfers  and  certificates 
from  Y.,  pays  him  the  price  named  on  the  ticket  and  the  stamp  duty  on  the 
transfer  (rr.  94-98).  Where  B.  and  Y.  are  acting  as  brokers  for  A-  and  Z. 
respectively,  the  delivery  of  the  ticket  to  Y.,  which  was  issued  by  R, 
establishes  privity  of  contract  between  A,  and  Z.  See  judgment  of  Black- 
bum,  J.,  in  Maxted  v.  Paine,  L.  R.,  6  Ex.  162 ;  also  Merry  v.  NidadU^ 
L.  B.,  7  H.  L.  530. 

'*  A  seller  may  require  payment  of  the  difference  between  the  price 
marked  on  the  ticket,  and  t&e  making-up  price  of  the  day  on  which  the 
ticket  is  tendered  ;  but  if  such  making-ur>  price  be  alM>ve  the  price  of  sale, 
he  shall  only  be  entitled  to  claim  the  aifference  up  to  the  price  of  sale" 
(r.  68).  Members  set  off  their  transactions  as  much  as  possible  between 
each  other,  and  deliver  tickets  for  the  balance  of  the  sha^res,  and  of  these 
only  they  require  to  take  delivery  at  the  account.  When  the  number  of 
shares  on  the  ticket  delivered  to  a  member  is  greater  than  he  wishes  to  pass 
on  to  one  single  member,  he  may  "split"  the  ticket  or  divide  the  share:' 
between  other  similar  tickets,  which  he  passes  on,  retaining  the  original 
ticket  (see  r.  90).  In  this  event  the  buyer  shall  pay  for  any  portion  of 
shares  or  stock  that  may  be  presented,  provided  the  number  be  not  leas  than 
ten  shares,  or  the  value  less  than  200/.  (r.  97). 

It  is  the  duty  of  the  seller  to  deliver  genuine  transfers  and  certificates 
(r.  88),  and  it  is  the  duty  of  the  purchaser  thereupon  to  execute  those 
transfers,  and  to  procure  their  registration  at  the  office  of  the  company ;  the 
seller  does  not  contract  to  obtain  the  consent  of  the  directors  to  the  transfer, 
at  any  rate  until  the  purchaser  has  done  all  that  is  usual  to  obtain  that 
consent.  Wynne  v.  Price,  3  De  G.  &  Sm.  310 ;  Sayles  v.  Blane,  14  Q.  B. 
205,  206 ;  Stray  v.  Bmsell,  1  E.  &  E.  888  ;  28  L.  J.,  Q.  B.  279  ;  1  E.  &  E. 
916 ;  29  L.  J.,  Q.  S,  115,  Ex.  Ch.  ;  Biederman  v.  Stont,  L.  R,  2  C.  P.  50^ 
A  special  action  lies  at  the  suit  of  the  seller  against  the  buyer  on  an  implied 
indemnity,  if  by  reason  of  the  buyer  allowing  the  seller  s  name  to  remain 
on  the  ragister  of  shareholders,  the  latter  is  obliged  to  pay  subsequent  calls ; 
JFaVcer  v.  BaHlett,  18  C.  B.  845 ;  25  L.  J.,  C.  P.  263,  Ex.  Ch.  ;  and  in  such 
case  the  ti-ansferor  may  also  sue  the  transferee  for  not  registering  the 
transfer  of  the  shares  to  him.  See  judgment  in  Chrissell  v.  Bristove,  L- 1^« 
3  C.  P.  112  ;  not  affected  on  this  point  by  judgment  of  Ex.  Ch.  So,  when 
the  seller  has  adopted  the  nominee  as  the  buyer,  and  the  price  has  been  pun 
by  the  one,  and  tne  property  transferred  by  the  other,  a  contract,  and  the 
relation  of  vendor  and  vendee,  immediately  arises  between  them  (see  iudg" 
ment  of  Ex.  Ch.,  in  Grissell  v.  BrisUnce,  L.  R.,  4  C.  P.  36,  51),  and  thiB 
brings  the  case  within  the  principle  of  Walker  v.  Bartlett,  supra,  so  that  the 
nominee  is  liable  to  indemnify  the  seller  for  loss  if  the  nominee  do  not 

at  the  office  of  the  seller  ap  to  1.30  p.m.     They  may  also  he  passed  on  the  day  before 
the  ticket-day. 

A  member  receiving  a  ticket  from  the  issuer  after  noon  on  the  ticket- day,  notei 
the  same  on  the  back  of  the  ticket ;  the  member  who  first  receives  a  ticket  after  1, 
1.30,  2,  or  2.80  p.m.,  sboll  draw  a  line  noting  such  times  ;  and  each  member  receiv- 
ing a  ticket  after  3  p.m.,  or  at  any  time  on  any  subsequent  day,  marks  thereon  v9 
exact  time  at  which  he  reoeired  it. 
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renter  the  shares  in  his  name  ;  this  is  so  both  at  common  Uw ;  Davis  r. 
Haycock^  L.  R.,  4  Ex.  373  (where,  however,  the  court  was  equally  divided); 
Bowring  v.  Shepherd,  L.  R.,  6  Q.  B.  309,  Ex.  Ch. ;  and  in  equity ;  Evans  v. 
PFood,  L.  R.,  6  Eq.  9 ;  Shepherd  v.  Gillespie,  Id.,  293 ;  L.  R.,  3  Ch.  764 ;  Haw- 
kins  V.  Maltby,  L.  R.,  3  Ch.  188 ;  L.  R.,  6  Eq.  505  ;  L.  R.,  4  Ch.  200  ;  Hodg- 
kinsm  v.  Kelly,  L.  R,  6  Eq.  496 ;  Sheppard  v.  Murphy,  I.  R.  2  Eq.  544, 
fuUv  cited  L.  R,  4  C.  P.  33. 

itntil  the  delivery  bv  the  member  X.,  who  entered  into  the  contract  with 
the  broker  Y.  of  the  seller  Z.  of  the  shares,  of  the  name  of  a  proper  nominee, 
X.  remains  liable  to  carry  out  his  contract.  Maxted  v.  Paine  (Ist  action) ; 
Merry  v.  NickaUs,  infra.  And  where  the  contract  is  made  "with  registration 
guaranteed,"  X.  is  liable  to  indemnify  Z.  if  the  nominee  do  not  register  the 
transfer  executed  to  him  by  Z.  Onise  v.  Paine,  L.  J  {.,  6  Eq.  641 ;  L.  R. ,  4  Ch.  441, 

The  nominee  must  have  agreed  to  buy  the  shares,  and  where  he  agreed  to 
buy  for  one  settling-day,  and  his  broker,  without  his  consent,  carried  over 
the  sale  to  the  next  settling-day  (as  to  which  vide  infra),  the  original  buyer 
was  held  to  remain  liaBle  to  carry  out  his  contract,  and  to  indemnify  the 
seller ;  Maxted  v.  Paine  (1st  action),  L.  R,  4  Ex.  81  ;  Maxted  v.  Morns,  21 
L.  T.,  N.  S.,  535  ;  M.  T.  1869,  Ex.  ;  so,  the  buyer  was  held  liable  to  indem- 
nify the  seller,  where  the  former  passed  the  name  of  an  infant,  L.,  as  the 
transferee  ;  L.  being  incapable  of  entering  into  a  valid  contract.  Merry  v. 
Nickalls,  L.  R.,  7  Ch.  733  ;  L.  R.,  7  H.  L.  530.  In  this  case  a  transfer  had 
been  executed  by  the  seller  to  L.,  and  objection  was  not  taken  to  L.  within 
ten  days  under  tne  rule  below  mentioned,  as  nei^er  the  seller  nor  buyer 
knew  of  L.'s  infancy.  Where,  however,  the  infant  transferee  sued  the  vendor 
to  set  aside  the  contract  on  the  ground  of  fraud,  and  the  vendor  compro- 
mised the  action  by  repaying  the  purchase-money,  it  was  held  that  he  was 
bound  by  this  compromise,  and  could  not  ailerwards  sue  the  real  purchaser. 
Maynard  v.  Eaton,  L.  R,  9  Ch.  414. 

The  nominee  must,  in  any  case,  at  least,  in  which  there  is  any  existing 
liability  on  the  shares  to  be  transferred,  be  a  person  open  to  no  reasonable 
objection,  and,  by  the  usage  of  the  Stock  Exchange,  the  seller  has  ten  days 
from  the  account  day  during  which  he  may  object  to  him.  If  an  objection 
be  made,  it  is  referred  to  the  Committee  of  the  Stock  Exchange,  and  admit- 
ted or  overruled  by  them,  according  to  the  merits  of  the  case,  and,  if 
admitted,  the  member  P.,  who  entered  into  the  contract,  is  bound  to  find 
another  nominee  free  from  objection,  or  to  perform  the  contract  himself. 
Maxted  v.  Paine,  L.  R,  4  Ex.  203,  220,  per  Kelly,  C.B.  ;  Merry  v.  Nickalls, 
L.  R,  7  H.  L.  539,  540.  This  itsage  does  not  appear  in  the  printed  Stock 
Exchange  rules,  but  there  seems  no  ground  for  the  doubt  expressed  by  Black- 
bum,  J.,  (see  L.  R.,  6  Ex.  179),  as  to  its  existence.  The  seller  is  not  bound 
to  accept  the  name  of  a  foreigner  resident  abroad.  Goldschmidt  v.  Jones,  22 
L.  T.,  N.  S.  220,  M.  R  ;  Allen  v.  Graves,  L.  R,  5.  Q.  B.  478.  Nor  that  of 
an  infant,  vide  supra. 

Where  a  member  who  has  agreed  to  buy  or  sell  shares,  does  not  desire  to 
take  up  or  deliver  them  at  the  accoimt  for  which  they  were  bought,  the 
contract  is  frequently  "  carried  over  *'  or  "  continued"  to  the  next  account ; 
this  is  arranged  on  the  making-up  day,  and  on  the  morning  of  the  settling- 
day  all  unsettled  bargains  are  brought  down,  and  temporarily  adjusted  at 
the  making-up  price  of  the  ticket-day,  except  bargains  in  stocks  and  shares, 
subject  to  arrangement  by  the  settlement  department  of  the  Stock  Exchange, 
which  are  adjusted  at  the  making-up  price  of  the  makin^-up  day  (vide  infra, 
r.  105).  The  "  difference  "  payable  on  such  adjustment  is  paid  on  that,  and 
each  subsequent  settling-day,  until  the  closing  of  the  transaction.  On  the 
making-up  day  and  on  the  ticket-day,  the  Clerk  of  the  Stock  Exchange,  at 
noon^  fixes  the  making-up  prices,  by  taking  the  then  actual  prices  (r.  104). 
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which  prices  all  persons  havin*^  accounts  open  with  the  defaulter  shall  close 
their  transactions  by  buying  ot  or  selling  to  him  such  stocks,  shares,  or  other 
securities  as  he  may  have  contracted  to  take  or  deliver,  the  differences 
arising  from  the  defaulter's  transactions  being  paid  to  or  claimed  from  the 
Official  Assignees '' (r.  171);  but  the  assignees  shall  not  claim  differences 
on  a  defaulter's  estate  until  they  become  due  (r.  172).  See  hereon  Expte, 
Grant,  13  Ch.  D.  667,  C.  A. ;  Ex  pte.  Ward,  22  Ch.  D.  132,  C.  A. 

Time  bargains  for  the  sale  of  stock,  or  shares  of  which  the  seller  is  not 
possessed  at  the  time  but  which  are  to  be  transferred  at  a  futrnx)  time,  may 
be  void  under  Stat.  8  &  9  Vict.  c.  109,  s.  18,  post,  p.  560,  as  a  wager,  e.g.,  where 
the  real  bargain,  is  that  differences  only  shall  be  paid  at  the  tmie  of  comple- 
tion. Grizewood  v.  Blaine,  11  C.  B.  538  ;  21  L.  J.,  C.  P.  46  ;  Cooper  v.  Neil^ 
W.  N.  1878,  p.  128,  T.  S.  C.  A.  A  contract  of  this  nature  is  however  unusual 
on  the  Stock  Exchange,  and  the  general  course  of  speculation  is  as  follows  : 
see  Ex,  pie.  Grant,  13  Ch.  D.  667,  670,  et  seq.  A.  employs  B.  a  broker  to 
speculate  for  him ;  B.  to  carry  out  the  specidation,  enters  into  contiacta  to 
buy  or  sell  stock  or  shares  for  A.,  and  in  order  to  protect  himself,  B.  enters 
into  contract  to  sell  or  buy  respectively  (vide  ante,  p.  515,  516),  as  A.  knows 
that  B.  must.  A.  never  intends  to  take  delivery  of,  or  deliver  the  stock 
bought  for  or  sold  to  him,  as  B.  knows,  but  is  content  to  run  the  risk  of 
having  to  accept  or  deliver,  in  the  hope  B.  will  be  able  to  arrange  matterH, 
so  that  differences  only  shall  be  payable,  and  B.  knows  A.  could  not  pay  for 
stock  bought,  or  deliver  that  sola  for  him.  In  such  a  case  B.  having  entered 
into  real  contracts  on  behalf  of  A.,  the  transactions  between  them  is  not  of  a 
wagering  nature,  and  B.  is  entitled  to  be  indemniiied  by  A.  and  to  recover 
commission  on  the  sales  or  purchases.  Thacker  v.  Hardy,  4  Q.  B.  D.  685, 
C.  A, ;  Knight  v.  Fitch,  15  C.  B.  566 ;  24  L.  J.,  C.  P.  122.  It  is  not  material 
that  B.  has  not  entered  into  separate  contracts  on  A.'s  behalf,  but  has  appro- 
priated to  him  parts  of  larger  amounts  of  stocks,  which  he  has  bought,  as 
principal,  in  view  of  dividing  them  among  A.  and  other  clients.  JSx  pU, 
Mogers,  15  Ch.  D.  207.    See  further  as  to  B.'s  rights  against  A.  post,  p.  530, 

The  actions  of  ordinary  occurrence  are, — for  not  accepting  stock  or  shares  ; 
for  not  delivering  or  replacing  them ;  and  for  not  paying  for  them 
when  transferred. 

Actioyi  for  not  a^^cepting."]  The  plaintiff,  in  order  to  prove  his  alleged 
tender  of  or  i^eadiness  to  transfer  stock,  if  denied,  must  show  his  attendance 
at  the  time  or  latest  office  hour  of  the  day  fixed  for  transfer,  and  the  non- 
attendance  of  the  defendant ;  or  an  actual  tender  and  refusal  to  accept  by 
the  defendant ;  or  that  defendant  in  some  way  dispensed  with  such  tender 
or  attendance  of  the  plaintiff ;  Bordenaue  v.  Gregory,  5  East,  107  ;  and  on 
such  sales  the  facts  proved  may  warrant  a  finding  of  readiness  to  transfer, 
though  no  transfer  be  actually  tendered.  Hunwle  v.  Langston,  7  M.  &  W. 
517  ;  see  ante,  pp.  481,  489,  and  Shaw  v.  Rowley,  16  M.  &  W.  810.  Although 
the  court  gave  no  decision  on  the  point,  it  was  intimated  in  Hibblewhite  v. 
M^Morine,  6  M.  &  W.  20O,  that  such  readiness  was  disproved,  by  showing 
that  the  plaintiff  had  no  stock  or  shares  to  transfer  at  tne  time  for  comple- 
tion. As,  howe\  er,  it  was  decided  in  Rudge  v.  Bowman,  L.  R,  3  Q.  B.  689, 
that  the  seller  does  not  contract  that  he  will  himself  transfer  the  shares,  for 
the  contract  is  merely  to  procure  a  transfer  of  shares,  into  the  defendant's 
name,  it  seems  immateruil  whether  the  plaintiff  have  the  stock  standing  in 
his  OHH  name  or  not,  provided  he  has  the  requisite  amount  of  shares  under 
his  control.  In  a  contract  to  deliver  shares  on  a  certain  day,  time  is  of  the 
essence  of  the  contract,  both  at  law  ;  Fletcher  v.  Marshall,  15  M.  &  W.  755, 
763, ;  see  also  Maxted  v.  Paine,  and  Maxted  v.  Morris,  ant€,  p.  515;  and  in 
equity  ;  Voloret  v.  Rothschild,  1  Sim.  &  St.  590. 

The  plaintiff  must  of  course  be  prepared  to  prove  the  title,  if  in  issue,  but 
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the  title  to  shares  in  commeTcial  companies,  in  which  no  documentary 
evidence  of  title  is  provided,  does  not  stand  on  the  same  footing  as  the  title 
to  land,  and  requires  no  such  strict  proo£  On  the  sale  of  a  share  in  a 
cost-book  mine,  proof  of  the  existence  of  the  mine  and  of  the  authorized  entrv 
of  the  plaintifiTs  name  in  the  cost-book  of  the  mine  as  an  adventurer,  will 
be  eviaence  of  title.  The  contract  of  sale  in  such  adventures  seems  indeed 
to  amount  to  nothing  more  than  an  agreement  to  substitute  the  defendant  for 
the  plaintiff  in  the  possession  of  such  mterest  as  the  plaintiff,  in  common  with 
the  other  shareholcters,  can  lawfully  claim  in  the  subject  of  the  adventure. 
See  Chirlvng  v.  Flight,  6  Hare,  41 ;  S.  C,  cor,  Ld.  Cottenham,  C,  2  PhilL 
613.  Where  the  question  was  whether  there  was  a  proper  conveyance  by 
deed^  a  written  transfer  by  a  foreigner  of  a  foreign  mine  is  evidence  of  it, 
though  not  under  seal ;  it  not  appearing  by  any  evidence  that  a  seal  was 
necessary  abroad.  Steigenberger  v.  Carry  3  M.  &  Or.  191.  See  further 
as  to  tne  proof  of  the  title  to  shares,  post,  Part  III.,  Actions  by  and 
against  companies. 

It  was  held  that,  in  the  absence  of  usage  to  the  contrary,  where  the  assent 
of  directors  was  necessary  for  a  transfer,  the  vendor  must  procure  and  show 
such  assent ;  Wilkinson  v.  Lloyd^  7  Q.  B.  27 ;  and  that  it  was  the  business 
of  the  purchaser  to  prepare  and  tender  the  written  transfer  to  the  seller  for 
his  execution.  Stephens  v.  De  Medmcb,  4  Q.  B.  422.  But  where,  as  is  com- 
monly the  case,  the  sale  takes  place  on  the  Stock  Exchange,  the  contract  is 
regulated  by  the  usc^e  of  that  market ;  by  that  usage,  it  is  the  duty  of  the 
vendee  to  pass  a  name  of  a  person  to  whom  the  vendor  is  to  transfer  the 
shares,  ana  the  latter  is  to  tender  certificates  and  transfers  of  them,  duly  ex- 
ecuted, to  the  vendee,  and  it  is  thereupon  the  duty  of  the  vendee  to 
execute  those  transfers,  and  to  register  them  at  the  omces  of  the  company 
{ante,  pp.  513,  514).  By  the  Companies  Clauses  Consolidation  Act,  1845, 
s.  12,  the  want  of  the  certificate  of  shares  in  a  company  constituted  under 
that  act  shall  not  prevent  the  holder  from  disposing  of  the  shares. 

Where  the  company  is  not  completely  constituted,  a  contract  for  the  sale 
of  shares  will  be  satisfied  bv  the  tender  of  the  letter  of  allotment  made  out 
to  the  seller ;  for  that  is  all  which  could  have  been  contemplated  by  the 
parties.  Tempest  v.  Kilner,  3  C.  B.  249.  As  to  contracts  on  the  Stock 
Exchange  for  shares  of  a  new  companv,  mde  ante,  p.  517. 

Where  1x>ught  and  sold  notes  for  the  sale  of  mining  shares  named  the 
time  for  pavment,  but  were  silent  as  to  the  time  of  delivery,  oral  evidence 
was  held  aamissible  to  show  that,  by  custom,  the  shares  were  not  deliverable 
till  the  time  named  for  payment  Field  v.  LeUan,  6  H.  ^  N.  617  ;  30  L. 
J.,  Ex.  168. 

Damages,']  The  measure  of  damages  for  not  accepting  stock  sold,  is  the 
difference  between  the  contract  price  and  the  market  price  on  the  day  of  the 
breach  of  contract.  Boorman  v.  Nash,  9  B.  &  C.  145.  The  measure  of 
damage  in  the  case  of  railway  or  other  shares  in  companies  is  the  difference 
between  the  contract  price,  and  the  market  value  on  the  day  of  breach,  or 
earliest  day  afterwards  on  which  they  could  be  sold.  Pott  v.  Flather,  16 
L.  J.,  Q.  B.  366. 

Action  for  not  delivering,  or  replacing,]  The  vendee,  in  the  absence  of 
usage  or  express  agreement  on  the  point,  must  show  a  tender  to  the  defend- 
ant of  a  wTitten  transfer  for  execution  by  him,  in  cases  where  such  formal 
instrument  is  necessary,  as  in  railway  shares ;  Stephens  v.  De  Medina, 
supra;  unless  the  defendant  has,  bv  his  conduct,  dispensed  with  such  tender. 
See  cases,  supra.  In  a  sale  on  the  Stock  Exchange  the  tender  is  unne- 
cessary, as  it  is  there  the  duty  of  the  transferor  to  deliver  a  transfer  to  the 
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transferee,  together  with  certificates  of  the  shares,  but  he  must  show  that 
the  name  of  the  transferee  was  dulj  passed.  Vidi  ante,  pp.  513,  514.  A 
tender  of  payment  by  the  plaintiff  is  not  necessary.  Stephens  v.  De  Medina, 
ante,  p.  519.  It  is  only  necessary  tiiat  he  should  be  ready  and  willing  and 
able  to  pay.  A  contract  to  deliver  shares  in  a  company  does  not  require  the 
actual  delivery  of  the  scrip  certificates,  but  it  is  sufficiently  performed  when 
the  vendor  has  put  the  vendee  m  the  position  of  legal  owner  of  the  shares. 
Hunt  V.  Gunn,  13  C.  £.,  N.  S.  226.  Where,  after  the  contract  for  the 
sale  of  shares,  and  before  transfer,  new  shares  are  allotted  to  the  vendor  in 
right  of  the  shares  he  has  sold,  the  purchaser  is  entitled  to  these  shares. 
SteioaH  v.  Lupton,  9  W.  N.  1874,  p.  171,  V.-C.  M.,  Id.,  p.  178,  L.  JJ.  See 
Rulto  of  the  Stock  Exchange,  1883,  r.  103.  In  a  contract  to  deliver  shares 
on  a  certain  day,  time  is  of  the  essence  of  the  contract.  Vide  anU^ 
p.  518. 

jDamagfM.]  When  the  action  is  for  non-delivery,  and  the  plaintiff  had 
not  paid  the  price,  the  measure  of  damage  is  the  difference  oetween  the 
contract  price  and  the  market  value  on  or  about  the  day  of  breach ;  for  the 
plaintiff  might  have  bought  other  stock  immediately  ;  and  the  same  rule 
applies  to  shares  in  a  company.  Shaw  v.  Holland,  15  M.  &  W.  136  ;  Tempest 
V.  Kilner,  3  C.  B.  263. 

In  an  action  for  not  replacing  stock  or  shares,  lent  by  the  plaintiff  to  the 
defendant,  a  different  measure  is  adopted.  There  the  plaintiff  may  have 
been  prevented  from  replacing  them  nimself,  for  he  may  not  have  had,  and 
is  not  bound  to  have,  funds  in  his  hands  to  do  so.  He  is  therefore  entitled 
to  damages  sufficient  to  enable  him  to  buy  other  stock  or  shares,  at  the  cur> 
rent  price  at  the  time  of  the  trial,  if  that  be  larger  than  the  price  at  the  time 
fixed  for  replacing.  Shepherd  v.  Johnson,  2  East,  211 ;  M^ Arthur  v.  Seaforth, 
Ld,,  2  Taunt.  257  ;  Chven  v.  RoiUh,  14  C.  B.  327  ;  23  L.  J.,  C.  P.  105.  Any 
other  special  damage  arising  from  the  breach  of  contract,  such  as  the  loss  of 
dividends,  &c.,  mvLut  be  alleged  in  the  claim  if  sought  to  be  recovered. 

Action  for  shares,  d'C,  sold.]  In  a  sale  on  the  Stock  Exchange  the  trans- 
feror must  prove  a  tender  of  the  transfer  and  of  the  certificates  of  the 
shares  to  the  buyer,  or  his  broker,  unless  such  tender  has  been  waived. 
Vide  ante,  p.  519.  Where  shares  in  a  company  are  not  legally  saleable 
for  want  of  re^stration  of  the  company  under  an  act  of  parliament,  this 
may  be  pleaded  as  a  defence.     Seirib.,  Lawton  v.  Hickman^  9  Q.  B.  563. 

In  the  sale  of  shares  or  securities  there  is  generally  no  implied  wairantv ; 
but  it  is  implied  that  they  are  really  what  they  purport  to  be,  and  what  the 
buyer  means  to  purchase.  Where,  for  instance,  scrip  is  known  in  the  mar- 
ket as  "  Kentisn  Railway  scrip,"  though  informally  issued  by  a  railway 
e!ompany,  the  buyer  cannot  treat  the  sale  as  a  nullity  on  that  ground,  u 
the  juTf  find  that  it  was  what  he  contracted  to  buy.  Lambert  v.  Heath,  15 
M.  &  W.  486. 
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In  an  action  for  work  done,  the  plaintiffs  proofs  are,  1.  The  contract, 
express  or  implied  ;  2.  The  performance  of  the  work  and  supply  of  mate- 
rials, if  any  ;  and  3.  The  value,  if  the  remuneration  is  not  ascertained  by 
the  contract. 
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The  contract]  Where  there  was  a  special  agreement,  the  terms  of  which 
had  been  performed,  it  raised  a  duty«for  which  an  ivMntatua  ctssumpsit  or 
the  common  counts  lay.  B.  N.  P.  139  ;  cited  by  Holroyd,  J.,  in  Studdy  v. 
Sanders,  5  B.  &  C.  638  ;  Robsonv,  Godfrey,  Holt,  N.  P.  236.  And  this  prin- 
ciple still  holds  good  although  the  Rules,  1883,  0.  xix.,  rr.  4,  5,  6, 15,  vide 
ante,  pp.  282, 283,  require  a  more  specific  statement  of  the  plainUffs  claim. 

If  the  contract  has  not  been  executed,  but  the  plaintiff  has  been  pre- 
Tented  from  executing  it  by  the  absolute  refusal  of  the  defendant  to  perform 
his  part  of  it,  or  by  an  act  done  by  the  defendant  which  has  incapacitated 
the  plaintiff  from  performing  it,  tne  plaintiff  may  rescind  the  contract,  and 
sue  on  a  qiuiTUum  meruit  for  past  services.  Planclie  v.  Colbum,  8  Bing.  14 ; 
2  Smith's  Lead.  Cas.,  notes  to  Cutter  v.  PowelL  So,  where  the  plaintiff  was 
to  have  certain  goods  for  his  services,  and  the  defendant  sold  them,  or. 
caused  them  to  be  sold,  by  his  own  default,  this  action  lies  for  the  money 
value.  Keys  v.  Harwood,  2  C.  B.  905.  Where  the  plaintiff  agreed  to  print 
a  work,  but  refused  to  print  a  libellous  deilication  to  it,  and  the  author 
thereupon  refused  to  accept  or  pay  for  the  rest,  he  was  held  liable  to  pay 
for  printing  the  body  of  the  work.  Clay  v.  Yates,  1  H.  &  N.  73  ;  25  L.  J., 
Ex.237. 

If  there  is  a  special  agreement,  and  work  has  been  done  and  been  adopted 
by  the  defendant,  though  not  strictly  pursuant  to  such  agreement,  the 
plaintiff  may  recover  upon  a  mumtum  meruit ;  for  otherwise  he  would  not 
t)e  able  to  recover  at  all.  B.  N.  P.  139  ;  Bum  v.  Miller,  4  Taunt.  745. 
But  the  defendant  may  refuse  to  pay  for  the  subject-matter  of  the  plaintiff's 
work  and  labour,  where  it  deviates  from  the  special  contract ;  ana  in  such 
cases  the  plaintiff  cannot  recover  even  on  a  quantum  meruit  Ellis  v.  Ham- 
len,  3  Taunt.  52.  Where,  indeed,  the  plaintiff  contracted  to  build  cottages 
by  the  10th  of  October,  and  they  were  not  finished  until  the  15th,  the  de- 
fendant, having  accepted  the  cottages,  was  held  liable  on  a  general  declara- 
tion for  work,  labour,  and  materials.  Ltica^s  v.  Godwin,  3  N.  C.  737.  See 
Gray  v.  Hill,  Ry.  &  M.  420  ;  and  Savage  v.  Canning,  I.  R.,  1 C.  L.  434,  C.  P., 
cited  ante,  p.  469,  and  infra. 

An  implied  promise  to  pay  for  work  done  ex^a,  and  not  under  the  con- 
tract, can  only  arise  in  cases  where  the  defendant  is  competent  to  contract 
by  parol,  Lamprell  v.  Billericay  Union,  3  Exch.  283.  As  to  the  liability  of 
a  corporation  for  work  done,  see  post,  Part  III.,  Actions  by  Companies. — 
Contracts  by  Corporations. 

To  fix  a  defendant  with  extras,  the  acceptance  and  adoption  ought  to  be 
under  circumstances  which  imply  approval  and  waiver  of  the  deviation,  and 
make  it  practicable  to  repudiate  ;  for  a  defendant  cannot  be  expected  to  re- 
fuse a  house  built  on  hb  own  land,  or  to  repudiate  materials  and  labour 
worked  into  the  corpus  of  his  o^^-n  property.  In  such  cases  the  decisions  in 
Sinclair  v.  Bowles,  8  B.  &  C.  92,  post,  p.  528 ;  and  Ellis  v.  Hamlen,  supra, 
seem  to  apply.  In  L'kUMs  v.  Godwin,  supra,  the  stipulation  as  to  time  was 
held  not  to  oe  a  condition  precedent ;  and  there  was  also  extra  work  done. 
The  rule  with  regard  to  additions  or  alterations,  in  the  case  of  a  special  con- 
tract, must  be  taken  with  this  limitation,  that  the  workman  cannot  charge 
for  them  unless  his  employer  is  expressly  informed,  or  must  necessarily 
from  the  nature  of  the  work  be  aware,  that  they  will  increase  the  expense. 
Lovelock  v.  King,  1  M.  &  Rob.  60.  Where  the  special  contract  is  so  entirely 
abandoned  by  consent  that  it  is  impossible  to  trace  it,  the  workman  will  be 
permitted  to  charge  by  measure  and  value,  as  if  no  contract  had  ever  been 
made ;  but  if  not  wholly  abandoned,  the  contract  will  operate  as  far  as  it 
can  be  traced,  and  the  excesi  only  shall  be  paid  for  according  to  the  usual 
rate  of  charging.  Pepper  v.  Burland,  Peake,  103.  Where  there  is  a  written 
contract  it  must  be  produced,  although  the  plaintiff  seeks  only  to  recover 
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for  extras  not  included  in  it ;  Vincent  v.  CoUy  M,  &  M.  257  ;  for  the  con- 
tract is  the  proper  evidence  to  show  what  are  extras ;  Jones  y.  Hovoelly  4  DowL 
176  ;  Bvxton  v.  Cornish,  12  M.  &  W.  426  ;  and  if,  unstamped,  the  judge 
cannot  look  at  it  to  see  whether  it  extends  to  the  work  claimed  as  extras. 
S.  CC. ;  and  see  Edie  v.  Kingsford,  14  C.  B.  759  ;  23  L.  J.,  C.  P.  123.  In 
Vincent  y.  Cole,  supra,  it  was  held  that  even  a  distinct  promise  by  the  de- 
fendant to  pay  for  the  work  would  not  supersede  the  production  of  the 
contract ;  but  it  was  not  held  (though  so  stated  in  the  marginal  note)  that  an 
admission  by  the  defendant  that  it  was  extra  the  contract,  was  insufficient 
to  fix  him  without  producing  it.  Yet,  semhU,  as  a  building  contract  usually 
contains  general  provisions  as  to  extra  works,  even  this  admission  may  not 
dispense  with  the  production,  unless  Uie  defendant  has  also  admitted  that 
it  contains  no  sudi  provisions.  Where  a  man  is  employed  to  do  work 
imder  a  written  contract,  and  a  separate  order  for  other  work  is  afterwards 
given  orally  during  the  continuance  of  the  first  employment,  the  written 
contract  need  not  be  produced  in  an  action  for  the  second  work.  Reid  y. 
Batte,  M.  &  M.  413. 

Where  A.  contracts  with  B.  to  do  work  for  A.  which  involves  B.'s  individual 
skill,  personal  performance  by  B.  is  of  the  essence  of  the  contract.  Bobson 
y.  Drummond,  2  B.  &  Ad.  303.  Where,  however,  B.'s  individual  skill  is 
not  involved,  B.  may  assign  his  interest  in  the  contract  to  C,  and  perform- 
ance by  C.  is  sufficient,    iritis  Waggon  Co,  y.  Lea,  6  Q.  B.  D.  149. 

An  action  will  lie  against  the  employer  for  pieyenting  work  being  done 
under  a  contract,  e,g,  by  not  supplying  nlans,  and  setting  out  the  work. 
Roberts  v.  Bury  Commissioners,  L.  IL,  5  C.  P.  310,  Ex.  Ch. ;  or  not  giving 
the  contractor  possession  of  the  site  for  the  work.  Lawson  v.  WaUasey 
Local  Board,  11  Q.  B.  D.  229 ;  48  L.  T.  507,  E.  S.  1883,  C.  A. 

As  to  warranty  with  respect  to  plans,  specifications,  and  quantities^  vide 
ante,  p.  436. 

Conditions  precedent — Architect's  certificate,]  In  Morgan  v.  Bimie,  9  Bing. 
672,  the  surveyor's  certificate,  required  by  the  contract,  was  held  a  condi- 
tion precedent  to  the  plaintiff's  right  to  sue  in  respect  of  work  done  under 
it ;  and  a  letter  inclosing  the  bills,  with  an  approval  of  the  charges,  is  not 
equivalent  to  a  certificate  of  approval  of  the  w^ork  done.  S.  C.  And  it  is 
no  dispensation  of  the  condition  that  it  is  withheld  by  fraud  or  collusion 
with  tne  defendant ;  Milner  v.  Field,  5  Exch.  829  ;  but  an  action  is  main- 
tainable, alleging  that  the  architect  withholds  the  certificate  in  collusion 
with,  and  by  the  procurement  of  the  defendant ;  for  such  an  action  is  based 
on  fraud.  Baiterbtmj  v.  Vyse,  2  H.  &  C.  42 ;  32  L.  J.,  Ex.  177.  But  apart 
from  fraud,  the  wrongful  withholding  by  the  surveyor  of  the  certificate 
affords  no  ground  of  action.  Clarke  y,  fFatson,  18  C.  B.,  N.  S.  278  ;  34  L.  J., 
C.  P.  148.  The  principle  of  Morgan  v.  Bimie,  and  MUnerv.  Field,  supra, 
is  supported  by  Grafton,  v.  E,  Counties  Ry,  Co,,  8  Exch.  699  ;  Pashley  v.  5tr- 
mingliam,  18  C.  B.  2  ;  Ranger  v.  Gt.  JV,  Ry,  Co.,  5  H.  L.  C.  72  ;  Goodyear  v. 
Weymouth,  Mayor,  rfi.  of,  H.  &  R  67  ;  35  L.  J.,  C.  P.  12  ;  and  see  Scott 
V.  Liverpool  Corporation,  3  De  G.  &  J.  334 ;  28  L.  J.,  Ch.  230 ;  Russell  y. 
SaDa  Bandeira,  Vt,  13  C.  B.,  N.  S.  149  ;  32  L.  J.,  C.  P.  68 ;  Roberts  y. 
Bury  Commissioners,  L.  K.,  supra ;  and  Jones  v.  S.  John^s  College,  L.  K, 
6  Q.  B.  115.  Where  the  surveyor  is  to  give  certificates  and  fix  the  price  of 
extras  and  additions,  his  certificate  conclusively  determines  what  are  extras 
and  additions.  Richards  v.  May,  10  Q.  B.  D.  400.  The  surveyor  or  archi- 
tect need  not  certify  in  writing,  unless  expressly  required  by  the  contract. 
RoberU  v.  Watkins,  14  C.  B.,  N.  S.  592 ;  32  L.  J.,  0.  P.  291.  Where  the 
contract  required  the  work  to  be  done  to  the  satisfaction  of  the  other  party, 
his  approval  was  held  not  to  be  a  condition  precedent.    Dalhnan  v.  King,  4 
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N.  C.  106.  But  if  the  parties  have  clearly  left  it  to  the  employer  to  decide 
as  to  the  sufficiency  of  the  compliance  with  the  contract,  his  decision  is  con- 
clusive as  long  as  he  acts  band  fide  ;  Stadhard  v.  Lee,  3  B.  &  S.  364  ;  32  L.  J., 
Q.  B.  75.  In  building  contracts,  payments  on  architect's  certificates  during 
the  work,  are  considered  as  payments  on  account  of  the  sum  eventually 
found  due  ;  and  the  time  of  completion  is  not  ^eneraUy  of  the  essence  of 
the  contract  LampreU  v.  BiUericay  Union,  3  Exch.  283.  An  alteration 
made  by  the  defendant  in  the  written  conditions  will  not  enable  the  plain- 
tiff to  dispense  with  them,  and  sue  on  a  quantum  meruit.  Fattinaon  v. 
Luckley,  L.  R,  10  £x.  330. 

An  architect's  certificate  for  work  done  does  not  dispense  with  the  neces- 
sity for  a  previous  written  order  where  required  by  tne  contract.  Tharsis 
SiUphur  <fc  Copper  Co.  v.  M'FAroy,  3  Ap.  Ca.  1040,  D.  P. 

It  may  be  nere  noticed  that,  in  the  absence  of  fraud,  no  action  will  lie 
against  an  architect  for  improperly  certifying  or  refusing  to  certify.  Steven- 
son V.  W(Us(m,  4  C.  P.  D.  148. 

Liability  of  defendant]  Where  the  defendant  had  contributed  to  the 
funds  of  a  building  society,  and  had  been  party  to  a  resolution  that  certain 
houses  should  be  built,  it  was  held  that  this  made  him  liable  to  an  action 
for  work  done  in  building  those  houses,  without  proof  of  his  interest  in 
them,  or  in  the  land.  Braithwaite  v.  Skofield,  9  B.  &  0.  401.  So  a  sub- 
scriber, who  is  one  of  a  committee  for  managing  the  affairs  of  a  hospital,  is 
pfersonall^  liable  to  the  creditors  of  the  hospital,  for  goods  siipplied  with 
the  sanction  of  the  committee.  Burls  v.  Smith,  7  Bing.  705.  !For  cases  on 
the  personal  liability  of  partners,  members  of  clubs,  shareholders,  &c.,  see 
ante,  p.  498,  et  seq. 

As  to  the  liability  of  a  company  after  its  incorjioration  for  preliminary 
expenses  incurred  by  the  promoters  in  its  establishment,  see  MeUiado  y. 
Porto  Alegre  Ry.  Co.,  L.  K,  9  0.  P.  505 ;  In  re  Her^ord,  dx..  Engineering  Co., 
2Ch.  D.  621,  C.  A. ;  and  other  cases  cited  post,  Part  III.,  Actions  by  and 
against  Companies, 

Where  onlers  are  given  by  a  public  officer,  acting  on  behalf  of  a  public 
body,  or  of  a  known  department  of  the  State,  and  in  dischai^e  of  his  duty 
as  such,  it  is  to  be  presumed  that  personal  credit  is  not  given  to  him,  and 
he  is  not  liable.  Slacbeath  v.  HalaimMnd,  1  T.  R.  172  ;  Goodmn  v.  Bobarts, 
L.  R,  10  Ex.  344,  345,  per  Cockbum,  C.  J.  This  rule  applies  to  such 
officers  as  a  colonial  governor  ;  commissary  ;  commanding  officer  of  a  rai- 
ment, or  of  a  king's  ship  ;  justices  contracting  to  buHd  a  county  bridge,  &c. 
AUen  V.  Waldegraw,  2  B.  Moore,  621 ;  Myrtle  v.  Beaver,  1  East,  135  ;  Unwin 
V.  WolseUy,  1  T.  R  674  ;  Palmer  v.  Hutchinson,  6  Ap.  Ca.  619,  P.  C.  But, 
where  navigation  commissioners  employed  the  plaintiff  to  do  certain  of  the 
works,  all  tne  acting  commissioners  were  held  personally  liable.  Horsley  v. 
Bell,  Ambler,  770.  So  where  the  defendant,  the  clerk  of  a  county  court, 
ordered  the  plaintiff  to  fit  up  the  court,  and  the  bill  was  allowed  by  the 
county  court  judge,  it  is  for  the  jury  to  say  whether  the  work  was  not  done 
on  the  clerk's  personal  credit ;  for  it  was  no  part  of  his  official  duty  to  give 
such  an  order,  nor  did  the  facts  exclude  the  presumption  of  personal  credit. 
Auiuy.  Hutdiinson.  6  C.  B.  266. 

The  defendant  requested  the  plaintiff  to  take  care  of  and  show  his  (the 
defendant's)  house,  and  promised  to  make  him  a  ''  handsome  present ;  it 
was  held  that  this  was  evidence  on  which  the  plaintiff  might  recover  a  rea- 
sonable recompense  for  work  and  labour.  Jewry  v.  Bu3c,  5  Taunt.  302. 
But  where  a  person  performed  work  for  a  committee,  under  a  resolution 
entered  into  by  them,  "  that  any  service  rendered  b}'  him  should  be  taken 
into  consideration,  and  such  remuneration  be  made  as  should  be  deemed 
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right/'  it  was  held  that  an  action  wonld  not  lie  to  recover  a  recompense. 
Taylor  v.  Brewer,  1  M.  &  S.  290  ;  see  Roberts  y.  Smith,  4  H.  &  N.  316  ;  28 
L.  J.,  Ex.  164.  There  is  no  implied  promise  to  pay  an  arbitrator  for  his 
trouble.  Virany  v.  Wame,  4  Esp.  47.  But  see  Switiford  v.  Bum,  Gow,  8 
per  Dallas,  C.  J.,  contra ;  and  In  re  Coombs,  4  Exch.  839  ;  Hoggins  v.  Gordon, 
3  Q.  B.  466.  A  master  may  sue  for  the  work  and  labour  of  his  apprentice, 
against  a  pei'son  who  harbours  him  after  his  desertion  ;  for  he  may  waive 
the  tort.  Foster  v.  Stewart,  3  M.  &  S.  191.  A  barrister  cannot  recover,  even 
on  an  express  contract  to  remunerate  liim  for  professional  services  rendered 
as  a  hamster  ;  Kennedy  v.  Brmm,  13  C.  B.,  N.  S.  677  ;  32  L.  J.,  C.  P.  137  ; 
Mostyn  v.  Moatyn,  L.  R.,  5  Ch.  457  ;  see  also  Broun  v.  Kennedy,  33  Beav. 
133  ;  33  L.  J.,  Ch.  71 ;  but  he  may  recover  on  an  express  contract,  for  ser- 
vices rendered  to  the  guardians  of  a  union  as  returning  officer.  Egan  v.  Ken- 
sington, Union,  3  Q.  B.  935,  n.,  Ld.  Denman,  C.  J.  A  physician  might,  at 
common  law,  recover  his  fees,  on  an  express  contract  to  remunerate  him. 
VeitcJi  V.  Riissell,  3  Q.  B.  928  ;  and  see,  smce  the  Medical  Act,  ante,  pp.  460, 
461.  Where  A.,  who  was  employed  by  the  defendant  to  transport  goods 
to  a  foreign  market,  delected  the  entire  employment  to  the  plaintiff,  who 
performed  it,  it  was  held  that  the  plaintiff  could  not  recover  from  the  defen- 
dant a  compensation  for  such  services  ;  for  there  was  no  privity  between 
them.  Sch/tnaling  v.  Thomlinson,  6  Taunt.  147.  See  further,  cases  cited  pott, 
p.  539.  Where  the  plaintiff,  having  a  contract  jointly  with  A.,  to  do  certain 
work  for  a  company,  assigned  the  contract  to  A.,  with  the  company's  cop- 
sent,  on  a  promise  by  A.  to  pay  plaintiff  a  certain  sum  when  the  contract 
was  completed,  and  the  contract  was  afterwanls  abandoned  as  between  A. 
and  the  company  and  replaced  by  another ;  held  that  the  plaintiff  could 
not  sue  A.  for  the  money  upon  the  completion  of  the  substituted  contract 
Humphreys  v.  Jojies,  5  Exch.  952. 

A  sheriff  cannot  sue  a  solicitor  for  his  fees  for  executing  a  writ  of  execu- 
tion, unless  there  are  special  circumstances  from  which  a  jury  may  infer  an 
undertaking  to  pay  them.  Maybery  v.  Mansfield,  9  Q.  B.  754.  Nor  can  the 
sheriff's  officer  who  executed  the  writ  maintain  the  action  ;  Boyle  v.  Buslihy, 
6  Q.  B.  D.  171,  C.  A. ;  unless  the  solicitor  directed  that  that  officer  should 
execute  it,  in  which  case  such  imdertaking  is  inferred  ;  Foster  v.  Blakelock,  5 
B.  &  C.  328.  The  officer  must  sue  the  solicitor  who  employed  him,  and  nofc 
his  client.    Walbank  v.  Quarterman,  3 C.  B.  94  ;  Mailer.  Mann,  2  Exch.  608. 

Where  an  architect  is  employed  by  the  owner  to  draw  plans,  and  obtain 
tenders  for  the  execution  of  works,  it  is  usual  for  him  to  employ  a  surveyor 
to  take  out  the  quantities,  who  is  to  be  paid  by  the  builder  whose  tender  is 
accepted  ;  if.  however,  by  the  act  of  the  owner  the  work  does  not  proceed, 
the  fatter  is  oound  to  pay  the  surveyor  for  taking  out  the  quantities.  Moon 
V.  JVitney  Union,  3  N.  C.  814. 

As  to  when  a  claim  for  work  and  labour,  and  when  one  for  goods  sold  and 
delivered  is  apjdicable,  the  rule  is  thus  laid  down  :  "  If  you  employ  a  man 
to  build  a  house  on  your  land,  or  to  make  a  chattel  with  your  materials, 
the  party  who  does  the  work  has  no  power  to  appropriate  the  produce  of 
his  labour  and  your  materials  to  any  other  person.  Having  bestowed  his 
labour  at  your  request  on  your  materials  he  may  maintain  an  action  against 
you  for  work  and  labour.  But,  if  you  employ  another  to  work  up  his  own 
materials  in  making  a  chattel,  then  he  may  apnropriate  the  produce  of 
that  labour  and  materials  to  any  other  person,  rfo  right  to  maintain  any 
action  vests  in  him  during  the  progress  of  the  work  ;  but  when  the  chatt^ 
lias  assumed  the  character  bargained  for,  and  the  employer  accepted  it,  the 
party  employed  may  maintain  an  action  for  goods  sold  and  delivered,  or  (if 
the  employer  refuses  to  accept)  a  special  action  on  the  case  for  such  refnasl ; 
but  he  cannot  maintain  an  action  for  work  and  labour ; "  per  Bayley,  J.,  in 
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Atkiiifmi  V.  Bell,  8  B.  &  C.  277,  283.  See  also  Cotterell  v.  Ajyseyy  6  Taunt 
322 ;  Heath  v.  Frtelandy  1  M.  &  W.  543  ;  and  cases  cited,  ante^  p.  470  ;  the 
power  of  amendment  renders  these  distinctions  less  material  than  they  were 
formerly;  it  must,  liowever,  be  remembered  that  if  the  claim  is  not  pro- 
perly made  for  work  and  materials,  but  for  not  accepting  a  chattel,  it 
may  be  defeated  by  a  defence  under  the  Stat,  of  Frauds,  s.  17,  vide  ante,  pp. 
469,  470. 

A  contract  for  work  and  materials  mpplied  in  and  about  the  work  is 
not  within  sect.  17  of  the  Stat,  of  Frauds,  ante,  p.  469.  It  may  be  within 
sect.  4,  anUf  p.  468,  if  it  must  continue  beyond  a  year  ;  but  not  if 
it  will  not  necessarily  continue  beyond  the  year.  See  cases  cited,  a7itej  pp» 
468,  469. 

Liability  of  defendant — Repairs  of  Ships,^  The  owner  is  liable  for  neces* 
sary  repairs  done,  or  supplies  provided  tor  a  ship  by  the  master's  order. 
Webster  v.  Seekampy  4  B.  &  A.  352  ;  those  are  necessary  which  the  owner  as 
a  prudent  man  would  have  himself  ordered,  although  not  ahsoltUely  ne- 
cessarv.  S.  C.  Id. ;  The  Riga,  L.  R.,  3  Adm.  516.  The  plaintiff  must  prove 
that  the  goods  supplied  are  necessaries.  Mackvntosk  v.  Mitcheson,  4  Exch. 
175  ;  Gunn  v.  Roberts,  L.  R.,  9  C.  P.  331  ;  and  that  neither  the  owner  nor 
his  recognised  agent,  able  to  obtain  supplies,  was  present  at  the  port.  S.  C. 
Id,  Where  the  master  dies  during  the  voyage  the  mate  becomes  master, 
and  19  consequently  invested  with  the  incidents  of  the  post.  Hanson  v. 
Rayden,  L.  R.,  3  C.  P.  47.  Registered  ownership — that  is,  proof  of  regis- 
tration ;  see  17  &  18  Vict.  c.  104,  and  18  &  19  Vict.  c.  91,  is  primd  facie  evi- 
dence of  the  liability  of  those  parties  for  the  repairs  of  the  ship.  Uox  v. 
Reidy  Ry.  &  M.  199,  and  see  Hibbs  v.  Ross,  L.  K,  1  Q.  B.  534,  where  the 
former  cases  are  considered.  Such  evidence  may  be  rebutted  by  proof  of 
the  beneficial  interest  having  been  parted  with,  and  of  the  legal  owner 
having  ceased  to  interfere  with  the  management  of  the  ship  ;  Y&ung  v. 
Brander,  8  East,  10 ;  Jennings  v.  Griffiths,  Ry.  &  M.  42.  The  true  question 
in  cases  of  this  description  is,  "  Upon  whose  credit  was  the  work  done  ] " 
S.  C.  Id,  43,  per  Abbott,  C.  J.  Even  although  the  order  was  given  by  A., 
who  without  the  defendant's  knowledge  or  authority  was  i-egistered  under 
the  Merchant  Shipping  Act,  1876  (39  &  40  Vict.  c.  80),  s.  36,  as  managing 
owner.  Frazer  v.  Cuthbertson,  6  Q.  B.  D.  93.  Where  the  owner  A.  agi'eed 
to  sell  to  B.,  who  appointed  T.  to  be  master,  and  he  was  registered  as  such, 
and  plaintiff  did  repairs  on  the  order  of  T.,  A.  was  held  not  liable,  he  not 
having  done  anything  to  sanction  T.  appearing  as  his  master.  Mitcheson  v. 
Oliver,  5  E.  &  B.  419  ;  25  L.  J.,  Q.  B.  39,  Ex.  Ch.  See  Frost  v.  Olivery  2  E. 
&  B.  301  ;  22  L.  J.,  Q.  B.  353 ;  Preston  v.  Tamplin,  2  H.  &  N.  684 ;  27 
L.  J.,  Ex.  192  ;  The  Gt.  Eastern^  L.  R.,  2  Adm.  88  ;  and  Burdick  v.  Lordan, 
W.  N.  1878,  p.  129,  C.  A.  A  person  who  takes  a  share  in  a  ship  under  a 
void  conveyance  is  not  liable  for  articles  furnished  to  the  ship,  unless  credit 
be  given  to  him  indi\'idually,  or  he  holds  himself  out  as  (that  is,  by  acts  or 
words  assumes  the  character  of)  owner.  Harrington  v.  Fry,  2  Bing.  179. 
An  undertaking  bv  the  defendant's  solicitor  '*  to  appear  for  Messrs.  T.  &  M., 
joint  owners  oi  tne  sloop  A.,"  is  evidence  against  the  defendants  of  the 
joint  ownership.  Marshall  v.  Cliff,  4  Camp.  133.  A  part  owner  of  a  ship 
is  not  necessarily  a  partner ;  and  if,  as  ship's  husband,  he  lias  fitted  her  out, 
he  may  sue  the  other  part  owners  separately  for  their  shares  of  the  expense. 
Helme  v.  Smith,  7  Bing.  709. 

Whether  a  mortgagee  of  a  ship,  before  possession,  was  liable  to  repairs 
was  formerly  much  doubted  ;  Briggs  v.  If^ukinson,  7  B.  &  C.  30 ;  but  now 
when  a  transfer  is  made  only  by  way  of  mortgage  in  the  manner  specified 
in  the  Act,  17  &  18  Vict,  c  104,  ss.  66,  et  seq.,  the  mortgagor  continues 
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owner,  except  so  far  as  may  be  necessaiy  for  making  the  ship  available  as  a 
security  for  the  mortgage  debt  And  when  a  mortgagor  has  been  allowed 
by  the  mortgagee  to  continue  in  possession  and  to  use  and  navigate  the 
ship,  and  the  mortgagor  orders  necessary  re^iairs  to  be  done,  the  shipwright 
has  a  lien  as  against  the  mortgagee  for  nis  work  and  lalx)ur.  WiUianu  t. 
AUsop,  10  C.  B.,  N.  S.  417  ;  30  L.  J.,  C.  P.,  353 ;  see  Johnson  v.  R,  Mail  S, 
Packet  Co,,  L.  R.,  3  C.  P.  38. 

Work  as  agents,]  Generally  a  commission  to  sell  may  be  revoked,  and  the 
death  of  the  principal  is  a  revocation  ;  Carrfpanari  v.  IVoodhum,  15  O.  R 
400  ;  24  L.  J.,  C.  P.  13  ;  and  the  agent  is  not  necessarily  entitled  to  any 
remimeration,  unless  he  can  show  that  he  has  been  put  to  expense  or  trouble 
'before  the  revocation,  from  which  a  contract  to  pay  on  a  qiuiiUum  ineruU 
may  be  implied ;  and  a  private  sale  by  the  principal  without  his  agent's 
instrumentality,  will  not  entitle  him  to  his  commission  on  the  price.  Simjh 
son  V.  Lamhy  17  C.  B.  603  ;  25  L.  J.,  C.  P.  113.  And  where  an  estate  agent 
is  to  receive  a  certain  percentage  for  finding  a  purchaser,  he  is  entitled  to 
nothing  if  he  fails  to  find  one  before  his  authority  is  revoked  ;  but  if  he 
finds  one,  and  the  seller  is  unable  or  unwilling  to  complete  the  sale,  the 
agent  may  recover  on  a  quantum  meruit  at  least  for  his  labour,  if  not  the 
whole  stipulated  percentage ;  Prickett  v.  Badger,  1  C.  B.,  N.  S.  296  ;  26  L.  J., 
C.  P.  33  ;  and  in  such  a  case  the  title  to  remuneration  is  not  a  question  for 
the  jury,  but  of  law.    S.  0.    But  where  the  defendant  contracted  with  the 

Slaintilf  to  sell  tickets  for  the  defendant  at  a  certain  percentage,  and  the 
efendant  afterwards  revoked  the  plaintiff's  authority  before  any  were  sold, 
but  after  some  trouble  had  been  taken  and  expense  incurred  by  him,  and 
the  plaintiff  acquiesced  in  the  revocation,  it  may  be  left  to  the  jury  whether 
there  was  a  rescission  by  consent,  and  a  new  contract  to  pay  for  past  labour 
on  a  quantum  meruit,  De  Bemardy  v.  Harding,  8  Exch.  822  ;  22  L.  J.,  Ex. 
340.  As  to  the  right  of  an  auctioneer  to  renmueration  where  his  authority 
has  been  revoked  before  the  auction,  see  Rainy  v.  Vernon,  9  C.  &  P.  569, 
cor,  Ld.  Denman,  C.J.  Tlie  plaintiff  was  to  place  the  shares  of  the  defen- 
dant's company,  for  100/.  down  and  400/.  when  they  had  been  allotted  ; 
before  they  were  all  allotted  the  directors  caused  the  company  to  be  wound 
up  :  held,  that  the  plaintiff  was  entitled  to  remuneration  for  the  work  he 
had  done,  he  having  been  prevented  completing  it  by  the  act  of  the  defen- 
dants, and  the  court,  acting  as  a  jury,  awarded  him  250/.  Inchhald  v.  W. 
NeUgherry  Coffee,  dc.  Co.,  17  C.  B.,  N.  S.  733 ;  34  L.  J.,  C.  P.  15.  See 
further  Moffat  v.  Laurie,  15  C.  B.  583 ;  24  L.  J.,  C.  P.  56. 

Wliere  a  broker  is  employed  to  find  a  buyer,  he  is  entitled  to  his  commis- 
sion if  he  introduced  the  parties,  though  the  principals  eventually  settled 
the  terms  ;  and,  semhle,  if  several  brokers  are  employed  separately,  the  one 
who  first  introduces  the  parties  is  entitled.  Cunard  v.  Van  Oppen,  1  R  &  F. 
716.  The  above  was  a  case  of  shipbrokers,  and  was  perhaps  governed  by 
the  proof  of  custom  at  the  trial ;  but  in  the  absence  of  express  stipulation,  or 
of  fraud,  the  rule  seems  reasonable  in  other  like  cases.  The  plaintiff  was 
employed  by  the  defendant  to  sell  an  estate  for  him,  upon  the  terms  of 
being  paid  commission  if  the  estate  were  sold,  and  a  fixed  sum  if  not  sold. 
The  estate  was  sold  by  the  defendant  himself  to  a  person,  who  had  first 
heard  of  the  estate  being  in  the  market  from  the  plaintiff's  advertisement. 
It  was  held  that  the  plaintiff  was  entitled  to  the  commission,  the  relation  of 
buyer  and  seller  having  been  brought  alwut  by  what  the  plaintiff  had  done. 
Greeny,  BaHlett,  14  C.  B.,  N.  S.  681  ;  32  L.  J.,  C.  P.  261.  See  also  Lockwood 
V.  Levick,  8  C.  B.,  N.  S.  603  ;  29  L.  J.,  C.  P.,  340,  and  ManseU  v.  Clements, 
L  R.,  9  C.  P.  139.  It  seems  that  the  purchaser  may  be  asked  "  whether, 
but  for  the  plaintiff's  intervention,  he  would  have  bought  the  property  ? ' 
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S.  C.     See  further  Tribe  v.  TayUn,  1  C.  P.  D.  505  ;  Fisher  v.  DrtwUt,  48 
L.  J.,  Ex.  32  ;  Bayley  v.  Chadmck,  39  L.  T.,  N.  S.  429,  D.  P. 

Where  A.  employs  B.  to  procure  a  loan  on  mortgage  of  A/s  property,  for 
a  certain  commission,  and  B.  procures  a  lender  who  declines  to  make 
the  advance,  only  because  of  Al's  inability  to  give  a  good  security,  B.  is 
entitled  to  the  whole  of  the  commission.  Green  v.  Lucas,  33  L.  T.,  N.  S. 
584,  Nov.  1875,  C.  A. 

Performance,']  The  plaintiff  must  prove  a  performance  of  the  work  and 
labour  according  to  ^the  terms  of  the  contract;  or  if  there  is  a  deviation 
from  those  terms,  an  assent  of  the  defendant  to  the  deviation.  Vide  ante, 
p.  521.  Thus  in  an  action  to  recover  the  value  of  a  riding  habit,  for  which 
the  defendant's  wife  had  been  measured,  but  which  was  returned  to  the 
plaintiff  on  the  day  on  which  it  was  delivered,  it  was  ruled  to  be  incum- 
bent on  the  plaintiff  to  prove  that  the  habit  was  made  agreeably  to  the 
order,  Hayden  v.  Hayward,  1  Camp.  180.  So,  a  herald  who  sues  for 
making  out  a  pedigree,  is  bound  to  give  some  general  evidence  of  the  truth 
of  the  pedigree.     Townsend  v.  NtaLe,  2  Camn.  191. 

Where  an  agent  A.  has,  without  the  knowledge  of  his  principal  B.,  agreed 
to  receive  from  C.  3,000^.  as  profit  to  hinxself,  out  of  a  purchase  by  A.  on 
behalf  of  B.  from  C. ;  B.  on  knowing  of  the  agreement,  before  A.  has 
received  the  3,000/.,  may  adopt  A.'s  agreement  and  sue  C.  for  the  3,000Z. 
JVhcUey  Bridge,  <tc,  Co.  v.  Green,  5  Q.  B.  D.  109.  See  ako  cases  cited  post, 
p.  538. 

Value.']  In  what  manner  the  value  of  the  work  done  is  to  be  calculated 
where  there  is  a  special  contract  and  deviations  from  it,  has  been  already  men- 
tioned, pp.  509,  521.  Where  a  tradesman  finishes  work  differing  from  the 
specification  agreed  on,  he  is  not  entitled  to  recover  the  actual  value  of  the 
work  done ;  but  (if  anything)  only  the  stipulated  price,  minus  the  sum 
necessary  to  complete  the  work  according  to  the  specification.  Thomt^i,  v. 
Place,  1  M.  &  Rod.  218 ;  Ciiapel  v.  Hickes,  2  Cr.  &  M.  214.  In  an  action  for 
work  and  labour  as  a  surveyor  or  architect,  in  the  absence  of  express  agree- 
ment, it  is  a  question  for  the  jury  whether  the  commission  charged  L<(,  under 
the  circumstances,  a  reasonable  or  imreasonable  charge.  Chapman  v.  De 
Tastet,  2  Stark.  294  ;  Upsdell  v.  Stewart,  Peake,  193. 

Defence. 

By  Rules,  1883,  0.  xxi.  3,  "  a  defence  in  denial  must  deny  such  matters 
of  fact  from  which  the  liability  of  the  defendant  is  alleged  to  arise,  as  are 
disputed."  See  also  0.  xix.  r.  17,  ante,  p.  283.  By  r.  15,  ante,  p.  283,  the 
deiendant  must  plead  specially  all  facts,  not  previously  stated,  on  which  he 
relies,  and  must  raise  all  such  grounds  of  defence  as  if  not  pleaded  would 
be  likely  to  take  the  plaintiff  by  surprise.  And  by  r.  20,  ante,  p.  283,  a 
bare  denial  denies  the  making  of  the  contract  in  point  of  fact  only,  and  not 
its  sufiiciency  in  point  of  law. 

It  is  a  good  defence  that  the  work  was  done  under  a  special  contract  not 
executed.  Jones  v.  Nanney,  1  M.  &  W.  333.  Or,  that  the  defendants, 
being  a  corporation,  did  not  contract  under  seal,  or  witli  the  formalities 
required  by  the  act  of  incorporation.  Cope  v.  Thames  Haven  Ry,  Co.,  3 
Exch.  841.  So  that  the  defendants,  guardians  of  a  union,  are  charged  for 
work  done  by  a  surveyor,  which  it  was  no  part  of  their  duty  to  order. 
Paine  v.  Strand  Union,  8  Q.  B.  326. 

If  the  defendant  has  received  no  benefit  from  the  work,  it  having  been 
improperly  executed  by  the  plaintiff,  the  latter  cannot  recover  anything. 
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Famsworth  y.  Garrard,  1  Camp.  38 ;  Montriou  t.  Jefferygy  Ry.  &  M.  317. 
Thus  an  auctioneer,  through  whose  gross  Diligence  the  sale  becomes 
nugatoiy,  can  recover  nothing  for  his  services.  De^ieic  v.  Davtrdl,  3  Csmp. 
451 ;  see  ante^  pp.  455,  456,  461.  Wliere  the  plaintiff  had  contFBCted  to 
repair  completely  some  chandelier?  for  KM.,  and  returned  them  incom- 
pletely repaired,  in  an  action  for  work  and  labour  it  was  held  that  the 
plaintiff  could  not  recover  anything,  at  least  in  this  form  of  action,  thoudi 
the  jury  found  that  the  repairs  were  worth  5^.  Sinclair  v.  BoicUxy  9  B. 
&  C.  92,  and  vide  anU,  p.  521.  So,  where  A.  contracts  to  do  work  and 
supply  materials  upon  the  land  of  B.  for  a  specific  sum,  to  be  paid  an  the 
completion  of  the  whole,  A.  is  not  entitled  to  recover  anything  until  the 
whole  work  is  completed,  unless  it  is  shown  that  the  performance  of  the  con- 
tract was  preventea  by  the  default  of  B.  Appleby  v.  Myen,  L.  IC,  2  C.  P.  651, 
£x.  Ch.  In  this  case  the  completion  of  the  work  on  the  defendant's  premises 
was  prevented  by  a  fire  there,  and  the  court  held  that  by  the  contract  the 
work  to  be  done  was  entire,  and  that  the  defendant  did  not  warrant  that  his 
premises  should  continue  in  such  a  state  as  to  enable  the  plaintiff  to  do  the 
work.  But,  where  the  contract  is  not  thus  entire,  the  defendant  must  pay 
pro  tanto  for  the  work  done  by  the  plaintiff.  As  where  a  shipwright  imder- 
took  to  put  a  ship  into  thorough  repair,  and,  before  the  work  was  finished, 
required  payment  for  the  portion  done,  without  which  he  refused  to  proceed, 
and  the  snip  th^rebv  lost  ner  voyage,  it  was  held  that  he  was  nevertheless 
entitled  to  recover  for  the  work  done.  Roberts  v.  Havelock,  3  B.  &  Ad.  404. 
So,  where  the  ship  was  burnt  in  the  plaintiff's  dockyard  before  the  repairs 
were  completed,  the  plaintiff  was  held  entitled  to  recover  for  the  work 
done.  MenetoM  v.  Atnawes^  3  Burr.  1592.  And  the  same  principle  applies 
where  the  work  has  been  badly  done.  Famsworth  v.  Garrard^  sttpra.  By 
Stat  38  &  39  Vict  c.  84,  s.  5,  a  person  having  a  claim  against  a  Parliamen- 
tary returning  officer  for  work  and  labour,  &c.,  in  respect  of  an  election 
(except  publication  of  the  accounts),  must,  within  14  davs  after  the  retoni, 
send  to  nim  th^  particulars  of  the  claim  in  writing,  and  he  is  liable  only  in 
respect  of  claims  included  in  such  particulars  ;  such  claims  are  liable  to  a 
taxation  by  the  Mayor's  Court,  Lonaon,  or  by  the  County  Court,  which  is 
final  for  all  purposes. 

By  Stat.  46  &  47  Vict  c.  51,  s.  29  (2,  3),  every  claim  against  a  candidate 
at  a  Parliamentary  election  in  respect  of  any  expeiLses  incurred  on  account 
or  in  respect  of  the  conduct  or  management  of  such  election,  which  is  not 
sent  in  to  the  election  agent  within  14  days  after  the  return,  shaU  be 
barred.  By  sect  30,  in  the  case  of  an  action  in  a  disputed  claim  for  such 
expenses,  where  the  defendant  admits  his  liability,  but  disputes  the  amount, 
the  amount  is  to  be  referred  for  taxation,  unless  the  court  on  the  applica- 
tion of  the  plaintiff  otherwise  directs. 

Where  A.  engaged  with  defendant's  landlord  to  build  a  house  on 
defendant's  land,  and  A.  made  a  sub-contract  with  the  plaintiff  to  do  part 
of  the  work,  and  defendant  separately  agreed,  to  pay  over  to  the  plaintiff 
directly,  all  money  due  for  such  part  of  the  work  upon  a  dischai^*from  A., 
it  was  held  that  the  defendant's  agreement  did  not  make  him  liable  to  the 
plaintiff  for  work  and  labour,  but  only  on  the  special  agreement.  Svoeeting 
V.  Asplin,  7  M.  &  W.  165.  Where  the  plaintiff  agrees  to  do  work  for  a 
certain  sum  on  a  false  representation  by  defendant  of  the  quantity  of 
work  to  be  done,  he  may  repudiate  the  contract ;  but  if  he  perform  it,  he 
can  only  recover  the  stipulated  sum  in  this  action.  Selway  v.  Fogg,  5  M.  & 
W.  83. 

As  to  defence  to  action  by  builder,  that  the  work  was  done  under  a 
contract,  which  entitled  him  to  payment  by  his  employer,  out  of  a  special 
fund  only,  see  IFilliami  v.  Hathaway,  6  Ch.  D.  544. 
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An  agent  entrusted  to  sell  land  for  his  principal  on  commission,  is  not 
entitled  to  any  remuneration  if  he  became  lumself  the  purchaser.  Salomons 
V.  Pender,  3  H.  &  C.  639  ;  34  L.  J.,  Ex.  95,  citing  Story  on  Agency,  §  210. 
See  also  Morison  v.  Thompson,  L.  R.,  9  Q.  B.  480,  cited  post,  p.  538. 

An  agent  cannot  recorer  a  bribe  promised  to  induce  him  to  enter  into  a 
contract  on  behalf  of  his  principal,  even  though  the  promise  did  not  affect 
his  mind,  and  his  principal  was  not  prejudiced.  Harrington  v.  Victoria 
Graving  Dock  Co,,  3  Q.  B.  D.  549. 

As  to  the  defence  arising  under  the  Stamp  Acts  to  a  claim  for  brokerage, 
vitle  antfi,  pp.  234,  248. 
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The  plaintiff,  in  an  action  for  money  paid,  must  prove,  if  denied  by  the 
defendant,  1.  The  payment  of  money  by  the  plaintiff ;  2.  That  it  was  paid 
at  the  request  of  the  defendant,  and  to  his  use. 


The  pafpnent  of  money.]  The  payment  must  be  proved  as  a  fact;  the 
admission  of  the  payee  is  not  admissible  against  the  defendant,  vide  ante, 
p.  67.  To  prove,  as  against  C,  payment  by  A-  to  B.  for  work  done  by  B. 
for  A.,  for  which  C.  is  ultimately  liable,  it  is  sufficient  to  show  that  A. 
received  from  B.  an  invoice  of  the  work  done,  that  on  Feb.  25th  he  sent  B. 
a  chemie  for  the  amount,  and  on  the  next  day  received  back  the  invoice 
&om  B.  with  a  receipt,  and  that  B.  received  the  cheque  on  the  26th,  at  9 
a.m.,  and  sent  the  receipt :  the  receipt  is  then  admissible  as  a  link  in  the 
evidence.  This  was  held  to  be  evidence  of  payment  at  9  a.m.  on  the  26th, 
without  producing  the  cheque  or  showing  that  it  was  honoured.  Carmarthen 
cfc  Cardigan  Ry.  Co.  v.  Manchester  <k  MiXford  Ry,  Co,,  L.  R.,  8  C.  P.  685. 

The  plaintiff  must  prove  that  iMmey  was  paid ;  giving  a  security,  as  a 
bond  or  warrant  of  attorney,  is  not  sufficient ;  Taylor  v.  Higgins,  3  East, 
169  ;  Maxwell  v.  Jameson,  2  B.  &  A.  51  ;  unless,  perhaps,  where  a  bill  or 
note  is  taken  from  the  plaintiff,  by  a  creditor  as  payment  of  the  defendant's 
debt.  Barclay  v.  Oooch,  2  £sp.  571.  So,  stock  cannot  be  considered  as 
money  ;  Nightingal  v.  Devisme,  5  Burr.  2589  ;  unless  it  be  so  treated  by  the 
parties,  as  where  it  was  transferred  to  the  defendant  with  the  view  to  a  sale 
lor  defendant's  use.    Howard  v.  Davhury,  2  C.  B.  803. 

The  plaintiff  must  prove  that  the  money  paid  was  his  money.  Thus,  an 
under-tenant,  whose  goods  had  been  distrained  and  sold  to  strangers  by  the 
original  landlord,  for  rent  duB  from  his  immediate  tenant,  cannot  maintain 
an  action  for  money  paid  to  the  use  of  the  latter ;  for  immediately  on  the 
sale  under  the  distress,  the  money  paid  by  the  purchaser  vested  in  the 
landlord,  in  satisfaction  of  the  rent,  and  never  was  the  money  of  the  under- 
tenant ;  Moore  v.  Pyrke,  11  East,  52  ;  but  it  is  otherwise  where  the  under- 
tenant, or  a  stranger  redeems  his  goods  with  his  own  money.  ExaU  v. 
Partridge,  8  T.  R.  308.    See  post,  p.  533,  and  other  cases  there  cited. 

Defendants  request,]  The  pkintiff  must  prove  a  request  hv  the  defendant, 
express  or  implied.  Alexander  v.  Vane,  1  M.  &  W.  511.  Thus,  where  the 
lessee  is  to  pay  the  lessor's  expenses  of  granting  a  lease,  and  the  lease  has 
been  granted,  the  lessor  may  recover  his  own  solicitor's  bill  as  money  paid 
to  the  use  of  the  lessee.  Grissell  v.  Robinson,  3  K.  C.  10.  A  subsequent 
assent  to  the  payment  will  be  evidence  of  a  previous  request ;  1  Wms. 
Saund.  264  b,  (2) ;  and  if  there  be  a  request  to  pay,  the  plaintiff  may 
recover  the  money,  though  the  debt  so  paid  be  one  that  could  not  lie 
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enforced ;  e.g.  a  time  baigain,  which  as  a  wager  is  void  by  8  &  9  Vict. 
c.  109,  s.  18,  post,  p.  550.  Knight  v.  Cambers,  15  C.  B.  563  ;  24  L.  J., 
C.  P.  121 ;  Bosetcame  v.  Billing,  15  C.  R,  N.  S.  316 ;  33  L.  J.,  C.  P.  55. 
See  also  Thacker  v.  Hardy,  4  Q.  B.  D.  685,  C.  A.  And  where  the  plamtiff, 
at  the  defendant's  reqnest,  has  made  bets  for  him,  in  the  plaintiff's  name, 
and  would  incur  disqiialiiication,  and  sustain  injury,  if  he  did  not  pay  the 
losses  consequent  on  such  bets,  the  plaintiff  has,  on  the  bet  being  made,  an 
irrevocable  authority  from  the  defendant  to  pay  such  losses.  Bead  v. 
Anderson,  10  Q.  B.  D.  100.  If  there  be  no  request,  plaintiff  cannot  recoter, 
though  he  has  paid  a  legal  debt  of  the  defendant.  Stokes  v.  Lewis,  1  T.  R.  20. 
Costs  and  expenses,  incurred  by  the  mortgagee,  in  relation  to  the  mortgaged 
property,  cannot  be  recovered  from  Uie  mortgagor,  as  money  paid.  &  fU, 
Fmings,  25  Ch.  D.  338,  C.  A. 

Where,  in  the  absence  of  usa^e,  a  broker  purchases  stock  to  fulfil  a  con- 
tract entered  into  by  him  for  his  principal,  but  which  his  principal  refuses 
to  make  good,  he  cannot  sue  his  principal  in  this  action.  Child  v.  Morley, 
8  T.  R  614.  So  where  the  party  to  whom  the  stock  was  contracted  to  be 
sold,  on  the  defendant's  refusal  to  transfer,  bought  the  stock  himself,  and 
sued  for  money  paid,  to  recover  the  difference  in  the  price  of  the  stock,  it 
was  held  that  tnis  action  could  not  be  sustained.  Lightfoat  v.  Greed,  8 
Taunt.  268.  But,  where  there  is  a  usage  of  the  Stock  Exchange  that  broken 
should  be  responsible  to  each  other  on  time  contracts  {vide  ante,  p.  512X  ^ 
the  seller's  broker  is  obliged  to  pay  money  in  consequence  of  his  principal's 
default,  he  may  reimburse  himself  in  this  form  of  action.  Sutton  v.  Tatham, 
10  Ad.  &  E.  27 ;  Bayliffe  v.  Butterworth,  1  Exch.  425  ;  PoUock  v.  Stables,  12 
Q.  B.  765  ;  Smith  v.  Undo,  4  C.  B.,  N.  S.  395  ;  27  L.  J.,  C.  P.  196  ;  5  C. 
B.,  N.  S.  587 ;  27  L.  J.,  0.  P.  335,  Ex.  Ch.  See  Westropp  v.  Solom<m,  8  C. 
B.  345.  In  such  cases  it  is  immaterial  whether  or  not  the  principal  knew 
of  the  usage.  S.  CC. ;  Grissell  v.  Bristowe,  L.  B.,  4  C.  P.  36,  49.  It  makes 
no  difference  to  the  broker's  right  to  recover,  that  the  company,  in  which 
the  shares  had  been  bought,  is  being  wound  up,  and  therefore  the  shares 
cannot  be  transferred  to  his  principal.  Taylor  v.  Stray,  2  C.  B.,  N.  S.  175, 
197  ;  26  L.  J.,  C.  P.  185,  287  ;  Chapman  v.  Shepherd,  and  WTiitdiead  v.  Izod, 
L.  R.,  2  C.  P.  228.  Where  the  broker,  who  had  been  authorized  to  buy. 
shares  at  a  certain  price,  was  called  upon  by  the  seller,  according  to  the  roles 
of  the  Stock  Exchange,  to  repay  him  a  call  due  after  the  sale,  and  paid  by  the 
seller  in  order  to  enable  him  to  transfer  the  shares,  the  principcd  was  held 
liable  over  to  the  broker  in  this  action.  Bayley  v.  Wukins,  7  C.  B.  .886. 
In  the  event  of  the  death,  bankruptcy,  or  insolvency  of  the  principal, 
whereby  he  will  be  unable  to  take  up  the  stock,  which  the  broker  has  bought 
for  him  on  his  own  credit,  the  broker  is  justified  in  immediately  selling  the 
stock,  and  claiming  the  difference  against  the  bankrupt's  estate,  subject  to  a 
set-off  for  any  loss  arising  to  the  estate  from  such  sale  being  made  before 
the  settling-(iay,  the  customary  time  for  selling  out  stock,  on  default  of  the 
principal  to  take  it  up,  {vide  ante,  p.  516) ;  Scrimgeonr's  Claim,  L.  R,  8 
Ch.  921  ;  see  also  Crowley's  Claim,  L.  R,  18  Eq.  182.  Where  the  broker 
is,  otherwise  than  through  the  fault  of  lus  principal,  unable  to  meet  lus 
engagements,  and  thereby  becomes  a  defaidter  uncfer  the  Stock  Exchange 
roles  (r.  171  of  1883,  ante,  p.  518),  and  his  contracts  are  closed  in  accoid- 
ance  with  those  rules,  his  principal  is  not  bound  to  indemnify  him  against 
the  loss  thereby  occasioned  to  him.  Duncan  v.  HiU,  L.  E. ,  8  Ex.  242,  Ex.  Ch. 

There  is  an  implied  agreement  between  the  orij^nal  lessee  and  each 
successive  assignee  of  a  term,  that  the  latter  shall  indemnifv  the  fonner 
from  liability  on  breaches  of  the  covenants  of  the  lease  during  tne  possession 
of  the  assignee  ;  such  agreement  is  implied,  although  each  assignee  expressly 
covenants  to  indenmify  his  immediate  assignor  against  all  subsequent 
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breaches  ;  the  lessee  is  in  the  position  of  a  surety  to  the  lessor  for  the 
assignee.  Mmde  v.  Garrett,  L.  It.,  5  Ex.  132  ;  L.  R.,  7  Ex.  101,  Ex.  Ch. ; 
and  see  Bchertt  v.  C/rowe,  L.  R,  7  C.  P.  636,  mr  Willes,  J. ;  and  Grouch  v. 
Treaonning,  L.  R,  7  Ex.  88.  As  to  recovery  oy  lessee  against  the  assignee 
Tinaer  this  indemnity,  of  costs,  to  which  he  has  been  put  by  the  action 
against  him,  by  the  lessor  for  breaches  of  covenant,  see  Howard  v.  Lovegrove, 
L.  R,  6  Ex.  43. 

A  legal  obligation  to  pay  for  another's  benefit  will  be  equivalent  to  a 
previous  request ;  as  where  one  person  is  surety  for  another,  and  is  called 
on  to  pay,  tne  money  paid  may  be  recovered,  though  not  paid  by  the  desire 
of  the  principal ;  per  Ld.  Kenyon,  Exall  v.  Partridge,  8  T.  R  310.  See 
also  Johnson  v.  R,  Mail  8.  Packet  Go,,  L.  R.,  3  C.  P.  38.  So  if  one  co-bul 
pays  the  whole  debt.  BeUdon  v.  Tankard,  1  Marsh.  6.  So,  if  an  accommo- 
dation acceptor  is  sued  on  default  of  the  drawer  to  pay,  the  acceptor  may 
recover  in  this  action  ;  and  he  may  sue  alone  though  the  loan  was  in  fact 
advanced  on  account  of  the  plaintiff  and  his  partner,  and  paid  out  of  their 
joint  funds.  Driver  v.  Burton,  17  Q.  B.  989 ;  21  L.  J.,  Q.  B.  157.  So  the 
indorser  of  a  bill,  who  has  been  sued  by  the  holder,  and  paid  him  part  of 
the  amount  of  the  bill,  may  recover  that  amount,  in  an  action  for  money 
paid  against  the  acceptor.  Poumal  v.  Ferrand,  6  B.  &  C.  439.  See  also 
£x  pte.  Bishop,  15  Ch.  D.  400,  C.  A.,  whence  it  appears  that  the  indorser 
may  also  recover  the  interest  which  he  has  been  compelled  to  pay.  But  if 
the  draioer  voluntarily  pays  the  holder  of  a  bill,  which  he  had  drawn  and 
indorsed  for  the  accommodation  of  the  acceptor,  without  having  received 
any  notice  of  dishonour  or  any  request  from  the  acceptor  to  pay  it,  he 
cannot  sue  the  latter  for  money  paid ;  for  there  must  be  either  legal 
obligation  or  request  Sleigh  v.  Sleigh,  5  Exch.  514.  A  person  who  pays 
a  bul  for  the  honour  of  one  of  the  parties  to  it,  may  sue  him  for  money 
paid.  But  he  must  prove  noting  or  protest  before  the  payment.  VandewaU  v. 
TyrreU,  M.  &  M.  87,  as  explained  m  Geralopulo  v.  JVieler,  10  C.  B.  707  ;  20 
L.  J.,  C.  P.  105.  When  an  executor  has  paid  legacies  in  full,  and  is  after- 
wards obliged  to  pay  the  legacy  duty,  it  was  held,  in  Foster  v.  Ley,  2  N.  C. 
269,  that  he  might  recover  the  amount  paid  for  duty  in  an  action  for  money 
paid  against  the  legatee.    See  Bate  v.  Payne,  13  Q.  B.  900. 

Where  several  are  sureties,  and  one  is  compelled  to  pay  the  whole,  he 
may  recover  in  this  action  from  each  of  his  co-sureties  a  rateable  proportion 
of  the  money  so  paid.  Gowell  v.  Edvxurds,  2  B.  &  P.  268  ;  Deering  v.  Win- 
Chelsea,  EL,  Id,  270.  A  co-surety  may  sue  as  soon  as  he  has  paid  more 
than  his  rateable  share,  but  not  till  then.  Davies  v.  Humphreys,  6  M.  &  W. 
153,  168,  169  ;  ExpU.  Sn(yvod(m,  17  Oh.  D.  44,  0.  A.  He  may  pay  the  debt 
when  due,  without  waiting  for  a  demand  or  an  action,  and  may  then  sue 
for  contribution.  Pitt  v.  Purssord,  8  M.  &  W.  538.  The  amount  recover- 
able from  each  co-surety  is  ascertained  by  reference  not  to  the  number  of 
principals,  but  to  the  number  of  sureties ;  Kemp  v.  Finden,  12  M.  &  W.  421 ; 
and  at  law,  the  contribution  was  in  proportion  to  the  number  of  the 
co-sureties,  without  regard  to  their  solvency  ;  Gowell  v.  Edwards,  2  B.  ft  P. 
268,  269  ;  Brtywne  v.  Lee,  6  B.  &  C.  689,  696 ;  but  in  equity  he  was  entitled 
to  contribution,  takii^  into  account  the  numbers  of  solverU  co-sureties  only. 
Peter  v.  Rich,  1  Ch.  Rep.  19 ;  Hole  v.  Harrison,  1  CL  Cas.  246 ;  DaUas  v. 
WaUs,  29  L.  T.,  N.  S.  599,  L.  C.  &  L.  J.  J.,  M.  T.  1873.  See  notes  to 
Deering  v.  Winchelsea,  EL,  supra,  and  White  and  Tudor's  Lead.  Oases  in 

Suity,  3rd  ed.  p.  95.  Under  the  J.  Act,  1873,  s.  25  (11),  ante,  j).  282,  the 
e  of  equity  now  prevails.  Where  A.,  B.,  and  0.  became  sureties  for  D. 
by  three  separate  oonds,  and  one  of  them  was  compelled  to  pay  D.'s 
debt,  each  of  the  others  must  contribute,  in  proportion  to  the  amount  in 
their  respective  bonds.    Deering  v.  fVincheissa,  EL  of,  supra.    And  even 
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although  A.  did  not  know,  when  he  became  suretr,  that  B.  and  C.  were  aL«o 
sureties.  Crayth<nme  v.  Sicinhurru,  14  Ves.  160, 165,'per  IxL  Eldon,  C.  A  saiety 

A.  is  entitled  to  the  benefit  of  any  security  his  co-suietj  B.  has  taken  from 
the  principal  debtor  C,  althuugh  B.  consented  to  be  saretr,  only  on  the 
terms  of  having  the  security,  and  A.  when  he  became  surety  did  not  know 
of  the  agreement  for  security.  Sttd  v.  Dixon,  17  Ch.  D.  825.  See  aXso 
Atkins  Y.  Arceiitrk-n^,  24  Ch.  b.  WJ,  In  these  cases  the  true  natnie  of  the 
transaction  itself  i<  to  be  considered  without  regard  to  the  form  of  the 
instrument  by  which  the  relation  is  created  ;  Heyndds  v.  JVhteUr^  10 
C.  B.,  N.  S.  561,  566  ;  3()  L.  J.,  C.  P.  350,  351,  per  WiUiama,  J.  Thus, 
where  the  plaintiflf  had  drawn  a  bill,  which  C.  accepted,  and  the  defendant 
indorsed  (both  plaintiff  and  defendant  putting  their  names  for  C.'s  accom- 
modation), the  plaintiff  having  been  obliged  to  pay  the  bill,  was  held 
entitled  to  recover  contribution  against  the  defendant  as  co-surety.  S.  C. 
So  where  the  defendant  and  plaintiff,  both  indorsed  a  promiasory  note  of 
C.  as  sureties  for  him,  the  defendant  signing  first.  Maedonald  v.  WhUfidii, 
8  Ap.  Ca.  733,  P.  C,  anU,  p.  359.  Where  two  are  jointly  liable  for  the 
expenses  incurred  for  their  common  benefit,  and  one  dies,  the  survivor, 
who  pays  the  whole,  may  sue  the  executor  of  the  deceased  for  money  paid 
for  the  defendant  as  executor.  Prior  v.  Hembrmc,  8  M.  &  W.  873 ;  temh. 
accord.  Batard  v.  ITatru,  2  £.  &  B.  287  ;  22  L.  J^  Q.  R  443.  If  premises 
are  let  to  several  persons  for  the  use  of  a  company  or  partnership  of  which 
the  lessees  are  members,  and  one  of  them  is  called  upon  to  pay  rent,  he 
may  sue  the  co-lessees  for  contribution.  BauUer  v.  Peplow,  9  C.  B.  493 ; 
19  L.  J.,  C.  P.  190.  So,  if  one  of  a  managing  committee  is  obliged  to  lepay 
a  loan,  borrowed  for  a  club,  by  authority  of  the  committee,  he  may  recover 
contributions  from  each  of  the  others.    Mounteaskel,  EL  of,  v.  Batier,  14  C. 

B.  53  ;  23  L.  J.,  C.  P.  43.  If  one  partner  advances  to  another  the  capital 
which  the  latter  is  to  contribute  to  the  joint  capital,  he  may  sue  fdr  the 
amount.  French  v.  Styring,  2  C.  B.,  N.  S.  357  ;  26  L.  J.,  C.  P.  181.  A 
partner  who  pays  a  note,  in  which  he  has  joined  some  of  the  other  partners, 
may  sue  them  for  contribution  in  this  action,  though  the  money  raised  on 
it  was  for  partnership  purposes.  Sedgwick  v.  Danidj  2  H.  &  N.  319  ;  27 
L.  J.,  Ex.  116.  But,  one  partner  cannot  in  general  sue  another  in  this  form 
of  action,  for  contribution  to  a  joint  partnership  liability.  Brown  v.  Tapseott, 
6  M.  &  W.  119,  123 ;  WorraU  y.  Grayson,  1  M.  &  W.  166.  The  partnership 
account  must  first  be  taken.  One  tenant  in  common  of  a  house,  who  ex- 
pends money  on  ordinary  repairs  thereon,  not  being  such  as  are  necessary 
to  prevent  the  house  from  going  to  ruin,  cannot  sue  his  co-tenant  for  con- 
tribution.   Leigh  v.  Dtckeson,  12  Q.  B.  D.  194. 

As  a  general  rule,  this  action  does  not  lie  for  contribution  or  indemnity 
against  a  person  jointly  engaged  with  the  plaintiff  in  doing  a  wrongful  act, 
by  which  the  phuntiff  is  put  to  expense.  Merryireather  v.  Kixan,  8  T.  R> 
186 ;  or  where  money  is  paid  in  furtherance  of  an  iU^al  transactioD. 
MitcheU  v.  Coekbume,  2  H.  BL  379  ;  AubeH  y.  Mase,  2  B.  &  P.  371.  Bat, 
where  the  plaintiff  was  not  aware  that  the  transaction  was  illegal,  or  where 
its  nature  is  doubtful,  he  may  sue  on  the  implied  contract  to  indemnify. 
BeUs  V.  Gibbins,  2  Ad.  &  £.  57  ;  Pearson  v.  Skelton,  1  M.  &  W.  504  ;  and 
see  Dixon  v.  Fawcus,  30  L.  J.,  Q.  B.  137  ;  1  Smith's  Lead.  Cas.,  notes  to 
LampUigh  y.  Braithwait ;  and  po$t,  pp.  550,  551. 

A  notice  to  the  party  by  whom  an  indemnity  is  given  is  not  necessary 
before  defending  an  action ;  but  if  such  notice  is  given,  and  .he  refuses  to 
defend  the  action,  he  is  estopped  from  saying  that  the  person  indemnified 
was  not  bound  to  pay  the  money.  DuffiM  v.  Scott,  3  T.  R  374  ;  and  see 
Jones  y.  WUliamg,  7  M.  &  W.  493.  The  only  effoct  of  want  of  such  notice 
is  to  let  in  proof  that  the  course  pursued  was  not  justified  under  the  circnm- 
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stances,  but  the  oniia  lies  on  the  person  indemnifying.  SmUh  v.  Gompian, 
3  B.  &  Ad.  408.  And  if  knowledge  of  an  action  be  brought  home  to  the 
party  indemnifying,  and  he  leaves  the  defence  to  the  party  mdemnified,  the 
latter  is  not  boona  to  defend,  but  may  compromise  the  action  to  the  best 
of  his  judgment,  and  sue  for  money  paid,  though  the  action  might  perhaps 
have  been  defended  with  success.  Pettman  v.  KebU,  9  C.  B.  701 ;  19  L.  J., 
0.  P.  325.  A  cestui  que  trust  cannot,  however,  recover  against  his  trustee, 
what  he  alleges  he  has  been  compelled  to  pay,  through  a  breach  of  trust  by 
the  trustee,  without  showing  that  the  loss  was  in  fact  occasioned  by  such 
breach  of  trust.  Parker  v.  Lewis,  L.  R,  8  Ch.  1035,  1066.  Where  an 
action  is  brought  against  a  surety  who  lets  judgment  go  by  default,  there 
being  no  good  defence,  he  cannot  recover  the  costs,  unless  the  writ  was  the 
first  notice  of  default ;  in  which  case  the  costs  of  the  writ  can  be  recovered. 
Pierce  v.  Williams^  23  L.  J.,  Ex.  322.  But  where  A.  who  is  indemnified  bv 
B.  reasonably  defends  an  action,  he  may  recover  against  B.  the  costs  of  suck 
action.    Hornby  v.  Cardwell,  8  Q.  B.  D.  329,  per  Brett  and  Cotton,  L. JJ. 

To  support  this  action,  it  must  appear,  either  that  the  defendant  was  pii- 
marily  liable  to  the  third  party  to  pay  the  money,  or  that  it  was  paid,  or 
the  liability  incurred,  by  the  plaintiff  at  his  express  or  implied  request,  or 
on  his  guarantee.  See  BrUtatn  v.  Llayd,  14  M.  &  W.  762 ;  Le%ois  v.  Camj>- 
bell,  8  C.  B.  541.  Therefore  where  the  goods  of  A.  on  the  premises  of  & 
are  distrained  for  rent,  and  A.  is  obliged  to  pay  the  rent  to  redeem  them,  B. 
is  liable  to  A.  in  this  form  of  action,  lor  the  sum  so  paid ;  Exall  v.  Partridge, 
8  T.  R.  308 ;  so  where  the  tenant  is  compelled  to  pay  landlord's  tax  by 
distress,  the  action  lies.  Dawson  v.  Linton,  5  B.  &  A.  521.  So,  too,  when 
the  tenant  of  land,  liable  by  prescription  to  repair  a  public  bridge,  is  fined 
for  non-repair  on  indictment,  he  may  reimburse  hmiself  by  this  action 
against  his  landlord  ;  per  cur,,  Baker  v.  Greenhill,  3  Q.  B.  163.  So  in  cases 
of  rates  levied  on  the  lessee  in  respect  of  such  liability,  if  he  has  not  cove- 
nanted to  pay  them.    lb. 

But  where  A.'8  ^oods  are  seized  on  the  land  of  B.  for  a  tithe  rent-charge, 
B.  is  not  liable  to  indemnify  A.,  for  the  rent-charge  issues  only  out  of  the 
land  and  is  not  a  personal  charge  on  B.  Griffinhoofe  v.  Daubuz,  5  £.  &  B. 
746  ;  25  L.  J.,  Q.  B.  237,  Ex.  Ch.  So,  where  A.  and  B.  were  under-tenants 
of  adjoining  houses  which  were  held  of  the  freeholder  imder  one  lease,  and 
A.  was  compelled  to  pay  the  whole  rent  reserved  by  that  lease,  he  could  not 
sue  B.  at  law,  for  a  contribution  as  money  paid  to  his  use.  Hunter  v.  Hunt, 
1  C.  B.  300.  The  remedy  of  A.  was  in  equity  ;  vide  S.  C,  and  is  therefore 
now  at  law  also.  J.  Act,  1873,  s.  24,  ante,  pp.  280,  281.  If  the  plaintiff 
allows  his  goods  to  remain  on  the  defendant  s  premises  with  his  knowledge, 
but  without  his  express  request,  until  rent  becomes  due,  and  the  landlord 
distrains,  he  cannot  recover  from  the  defendant  the  rent  and  expenses  he  so 
pays.     England  v.  Marsden,  L.  R.,  1  C.  P.  529. 

Where  A.  paid  the  funeral  expenses  of  his  deceased  daughter  during  her 
husband's  alienee,  the  husband  was  held  liable  to  A.  Jenkins  v.  Tucker, 
1  H.  Bl.  90 ;  accord.  Ambrose  v.  Kerrison,  10  C.  B.  776  ;  20  L.  J.,  C.  P.  135. 
So,  where  the  wife  was  living  apart  from  her  husband,  and  the  plaintiffl  in 
whose  house  she  died,  knew  where  he  was  and  did  not  apply  to  nim  before 
burying  her.  Bradshaw  v.  Beard,  12  C.  B.,  N.  S.  344 ;  31  L.  J.,  C.  P. 
273. 

But,  it  is  not  sufficient  that  the  defendant  has  agreed  with  the  plaintiff  to 
pay  the  money  to  the  third  party.  Thus  where  the  landlord  is  called  upon 
to  pay  the  taxes,  to  which  a  landlord  is  primarily  liable,  but  which  his 
tenant  is,  by  special  agreement,  bound  to  pay,  he  cannot  sue  the  tenant  for 
money  paid.  Spencer  v.  Parry,  3  Ad.  &  E.  331 ;  and  see  Lubbock  v.  Tribe, 
3  M.  &  W.  607.    So,  where  the  transferee  of  shares  in  a  company  omits  to 
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register  the  tianafer,  aad  the  transferor  is  consequently  obliged  to  pay  calk 
BUDsequent  to  the  asde,  he  cannot  recover  the  amount  vrom  the  transferee  as 
money  paid ;  but  a  special  action  for  not  registering  is  the  proper  remedy ; 
SayleB  v.  Bla/ne,  14  Q.  B.  205 ;  aUter^  if  the  defendant  has  requested  m« 
pluntiflf  to  pay.    See  afUe,  p.  514. 

An  accommodation  acceptor,  who  has  defended  an  action  on  the  bill 
at  the  request  of  the  drawer,  may  recover  the  costs  of  such  action  as  money 
paid.  Howeav,  Martin,  1  Esp.  162 ;  accord.  Garrard  v.  CottreU,  10  Q.  B.  679. 
And  such  request  is,  it  seems,  implied.  See  Stratum  v.  Matkew^  3  Exck 
48,  following  Jwui  v.  Brooke,  4  Taunt  464.  But  the  indorser  of  a  bill  who 
has  been  su^  by  the  holder  and  paid  the  amount,  cannot  recover  the  costs 
of  the  former  action ;  for  the  custom  of  merchants  does  not  make  an 
acceptor  liable  for  the  costs  of  actions  against  subsequent  holders.  Dawson 
V.  Morgan,  9  B.  &  C.  618.  Bail  may  recover,  as  money  paid,  the  expenses 
incurred  by  them  in  taking  their  principal;  but  not  the  costs  of  an  action 
against  them  to  recover  these  expenses  unadvisedly  defended.  Fisher  v. 
Failows,  5  Esp.  171.  If  one  of  two  parties  to  an  award  takes  it  up  and  pays 
the  whole  expense  of  it,  the  award  directing  each  party  to  pay  only  one 
half,  he  cannot,  unless  the  amount  due  has  been  ascertained  oy  the  award 
or  by  taxation,  recover  half  from  the  other  as  money  paid.  BcUes  v.  Town- 
leif,  2  Exch.  152.  Secue  when  it  has  been  so  ascertained.  Semble,  S.  C. 
Even  though  the  submission  is  silent  as  to  costs.  2  Chitty,  157,  n. ;  2  Tidd. 
fith  ed.  831 ;  Grove  v.  Cox,  1  Taunt  165. 

Money  paid  lies  against  a  shipowner  for  money  supplied  to  the  captain, 
either  in  a  foreign  or  English  port,  for  the  necessary  repairs  or  use  of  the 
ship.    Bobinson  v.  Lyall,  7  Price,  592.    But  only  where  the  necessity  is  so 

Sreasing  that  the  owner  himself  cannot  be  consulted  without  prejadice  and 
elay.    Jchn^s  v.  Simons,  2  Q.  B.  425. 

Vrhere  a  carrier,  by  mistake,  delivered  to  B.  goods  consigned  to  C,  and 
B.  appropriated  them,  and  the  carrier,  on  demand  without  action,  paid  C. 
the  value,  it  was  held  that  the  carrier  might  recover  from  B.  the  sum  so  paid, 
as  money  paid  to  his  use.  Brown  v.  Hodgson,  4  Taunt  189.  See  SitU  v. 
Laing,  i  Camp.  81 ;  Spencer  v.  Parry,  3  Ad.  &  E.  331,  338;  and  Coles  v. 
Bulman,  6  C.  B.  184. 

Generally,  if  a  party  is  compelled  to  pay  money  in  consequence  of  hi^i 
own  neglect,  Capp  v.  Topham,  6  East,  392  ;  or  breach  of  duty.  Pitcher  v. 
BaUey,  8  East,  171;  though  for  the  benefit  of  another,  the  law  implies  no 
promise  on  the  pait  of  the  other  to  repay  him. 


ACTION  FOR  MONEY  LENT. 

•  Evidence  of  loan.]  In  an  action  for  money  lent,  the  plaintiff  will  have  to 
prove  the  loan  of  his  money.  Of  this  apromissonr  note  given  by  the 
^  defendant  to  the  plaintiff  is  not  alone  eviaence.  Uary  v.  Uerrish,  infra. 
It  is  not  sufficient  merely  to  prove  the  payment  of  money  to  the  de- 
fendant ;  for  in  such  case  the  presumption  is,  that  the  money  is  paid  in 
liquidation  of  an  antecedent  debt  IFelch  v.  Seaborn,  I  Stark.  474.  But  if 
the  plaintiff  can  show  any  money  transactions  between  the  defendant  and 
himself  from  which  a  loan  may  be  inferred,  or  any  application  by  the 
defendant  to  borrow  money  at  the  time,  this,  coupled  with  the  payment, 
will  be  evidence  of  a  loan.  Gary  v.  Gerrish,  4  Esp.  9.  When  a  parent 
advances  money  to  a  child,  it  is  pi*esumed  to  be  by  way  of  gift ;  per  Bailey, 
J.,  Hick  V.  Keats,  4  B.  &  C.  71.     Where  money  is  advanced  by  A.  to  B.  as  a 
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gift,  B.'s  assent  will  be  assumed,  but  if  B.  decline  to  aecept  the  money 
except  as  a  loan,  the  advance  becomes  one  of  loan.  HUl  v.  JrUaonf  L.  K,  H 
Ch.  688.  A  transfer  of  stock  may  be  evidence  of  a  loan  of  money.  Howard 
V.  Danfrury,  2  C.  B.  803.  Where  the  defendant  was  heard  to  ask  for  a  loan, 
and  the  plaintiff  then  handed  him  a  bank-note,  of  which  the  amount  was 
not  shown,  the  plaintiff  cannot  recover  mor  e  than  5^  as  principal,  for  that 
is  now  the  smallest  note  in  circulation.  Lawlon  v.  Sioeeney,  8  Jur.  964, 
M.  T.  1844,  Ex.  An  I  O  U  is  not  evidence  of  money  lent  SevnhU  per 
<iir.  in  FeBenmtx^  v.  Adcock,  16  M.  &  W.  449.  Contrei,  D<mgUu  v.  HoItm,  12 
Ad.  ft  E.  641,  but  qwere^  see  10  L.  J.,  Q.  B.  43.  If  A.  lends  money  to  B., 
who  contracts  *'to  repay  on  demand  or  to  execute  a  mortgage,**  A.  may 
recover  for  money  lent  on  B.'s  refusal  to  execute.  Brigtotoe  v.  Needhamy  9 
M.  ft  W.  729.  Where  the  plaintiff  advances  money  to  the  defendant,  for 
which  the  defendant  deposits  a  security  which  is  to  be  returned  '*  upon 
repayment,**  a  return,  or  offer  to  return,  is  not  a  condition  precedent  to  the 
light  of  recoverv  for  money  lent  S^^tt  v.  Parker^  1  Q.  B.  809 ;  Lawton  v. 
Newlandy  2  Stark.  73.  Where  A.,  at  the  request  of  B.,  agreed  to  lend  C. 
money  on  D.'s  guarantee,  and  did  so,  receiving  the  following  memorandun^ 
signed  by  C.  and  D. :  ^  We  jointly  and  severaUy  owe  you  601.  ;*'  it  was  held 
that  there  was  evidence  of  a  loan  to  C.  and  D.  jointly,  or  of  an  account 
stated  with  them.  Buck  v.  J7ur<t,  L.  B.,  1  C.  P.  297.  On  a  declaration 
containing  special  counts  on  debentures,  and  counts  for  money  lent,  and 
interest,  the  debentures  were  rejected  as  evidence  on  th^  special  counts,  for 
want  of  proper  stamps,  but  were  held  admissible  to  show  that  they  were 
void  as  debentures  ;  and  the  plaintiff  was,  therefore,  entitled  to  recover,  on 
the  common  counts,  the  loan,  with  interest,  for  which  the  debentures  had 
been  given  as  collateral  securities.  Enthoven  v.  HoyUy  13  C.  B.  373 ;  21 
L.  J..  C.  P.  100.    See  as  to  interest.  Action  for  interest,  post^  p.  553. 

Where  a  married  woman  is  entitled  to  pledge  her  husbandVs  credit  for 
necessaries,  money  advanced  her  to  procure  such  necessaries,  may  now  be  reco- 
vered from  her  husband  by  the  person  who  advanced  it.  Jenner  v.  jlforrw, 
3  D.  F.  ft  J.  45 ;  30  L.  J.,  Ch.  360  ;  Davidson  v.  Wood,  1  D.  J.  ft  S.  466  ; 
32  L.  J.,  Ch.  400. 

In  ordinaiT  trading  partnerships,  one  partner  is  presumed  to  have 
authority  to  bind  the  rest,  by  borrowing  money  for  partnershippurposes, 
and  the  other  partners  will  be  liable  to  pay.  Fisher  v.  Tayler,  2  Hare,  218 ; 
Bothwdl  V.  Humphreys,  1  Esp.  406  ;  Story  on  Partnership,  s.  102.  But,  if 
one  partner  open  a  banking  account  on  behalf  of  the  firm  in  his  own  name, 
this  presumption  will  not  extend  so  as  to  bind  the  other  partners.  Alliance 
Bank  V.  Kearsley,  L.  R,  6  C.  P.  433.  In  the  case  of  a  mining  ooncem, 
carried  on  by  a  company,  no  such  authority  to  borrow  is  to  be  presumed ; 
the  power  must  be  given  by  the  original  settiement,  or  by  the  consent  of 
«very  shareholder.  Ricketts  v.  Bennett,  4  C.  B.  686 ;  Brown  v.  Byers,  16 
M.  ft  W.  252  ;  Burmsster  v.  Norris,  6  Exch.  796 ;  21  L.  J.,  Ex.  43.  If,  how- 
ever, mining  be  carried  on  as  a  trade  by  an  ordinary  private  partnership, 
imder  a  deed  of  partnership,  the  ordinary  authority  to  bind  each  other 
exists.    Broion  v.  Kidger,  3  H.  ft  N.  853 ;  28  L.  J.,  Ex.  66. 

A  loan  of  money  secured  by  a  mortgage  is  recoverable  as  money  lent,  if 
there  is  no  covenant  to  pay  the  amount.  Yates  v.  Aston,  4  Q.  B.  182. 
But  where  a  simple  loan  of  money  is  secured  by  a  covenant  to  repay  the 
money,  the  creditor's  only  remedy  is  on  the  covenant  Edwards  v.  Bates^ 
7  M.  ft  Gr.  590 ;  Baber  v.  Harris,  9  Ad.  ft  E.  532 ;  Mathew  v.  Blackmarey  1 
H.  &  N.  762  ;  26  L.  J.,  Ex.  150.  And  a  mere  acknowledgment,  in  a  deed, 
of  a  debt  being  due  will  amount  to  a  covenant  to  pay  it,  if  such  an  inten- 
tion to  enter  into  a  covenant  appear  on  the  deed  ;  Courtney  v;  Taylor,  6  M. 
ft  Qr.  851 ;  Saunders  v.  Milsome,  L.  R,  9  Eq.  573  ;  but  this  is  not  the  case 
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where  the  acknowledgment  is  made  for  a  collateral  pnipose.     Courtney  v. 
Taylxyty  ante,  p.  535 ;  Marryat  v.  Marryatj  28  Beav.  224 ;  29  L.  J.,  Ch.  665.  It  is 
a  defence,  that  a  simple  contract  has  been  subeequently  merged  by  a  secant  y 
of  a  higher  nature.     Vide,  Merger,  voet,  p.  615.     In  each  of  the  above  cases 
an  amendment  would  now,  no  douot,  be  readily  allowed,  vide,  ante,  p.  270, 
and  these  decisions  are,  therefore,  of  much  less  importance  than  they  for- 
merly were.     The  defendant  authorized  S.,  his  solicitor,  to  borrow  100/.  on 
mortgage,  giving  him  the  title-deeds  for  the  purpose.    S.  borrowed  400L  of 
the  plaintiff,  forging  the  defendant's  signature  to  a  mortgage  deed  for  that 
amount,  and   appropriated  the  money  to  his  oi^  use,  but  afterwards 
advanceil  190^  to  the  defendant,  taking  from  him  a  mortgage  to  a  third 
person  ;  and  it  was  held  that  the  plaintiff  had  no  cause  of  action  against 
the  defendant,  even  to  the  extent  ol  1002.    Painter  v.  Abel,  2  H.  &  O.  113  ; 
33  L.  J.,  Ex.  60.     Money  of  a  customer  at  a  banker^s  is  money  lent,  and  if 
left  for  six  years  without  acknowledgment  the  right  to  recover  it  may  be 
barred.     Pott  v.  Clegg,  16  M.  &  W.  321 ;  see.  PoUard  v.  Ogden,  2  K  &  B. 
459  ;  22  L.  J.,  Q.  B.  439.    If  notes  are  left  bv  the  customer,  and  the  banker 
gives  a  receipt  for  the  amount  as  cash,  and  the  notes  turn  out  to  be  worth* 
less,  the  customer  cannot  claim  credit  for  the  amount  as  money  lent,  or  had 
and  received,  unless  the  banker  has  honght  the  notes  or  committed  laches. 
Timmins  v.  Giblnne,  18  Q.  B.  722  ;  21  L.  J.,  Q.  B.  403.     But  where  C,  the 
agent  of  a  banker  B.,  to  whom  B.  sent  the  bills  of  his  customer  A.  for  col- 
lection, received  the  amoimt,  but  failed  before  he  remitted  the  proceeds  to 
B.,  B.  was  held  liable  for  the  amount  to  A.     Mackersy  v.  Bameays,  9  CL  &, 
F.  818. 


ACTION  FOR  MONEY  HAD  AND  RECEIVED. 

In  an  action  for  money  had  and  received,  the  plaintiff  may  be  compelled 
by  a  proper  defence  to  prove  the  receipt  of  the  money  by  the  defendant^ 
and  his  own  title  to  recover  it  as  received  for  him. 

This  action  has  always  been  regarded  as  an  equitable  action,  and  was 
formerly  held  to  lie  whenever  the  defendant  was  **  obliged  by  the  ties  of 
natural  justice  and  equitv  to  refund  the  money.''  Moeee  v.  Macferlanj  S 
Burr.  1012,  ^  Ld.  Mansfield  ;  see  Rogers  v.  Ingham,  3  Ch.  D.  351.  This 
definition  was,  however,  found  too  vague,  and  the  following  cases  will 
show  the  conditions  necessaiy  to  sustain  a  claim  for  money  had  and 
received. 

Receipt  of  moiieyA  The  plaintiff  must  prove  that  money  has  been 
received ;  and  therefore  an  action  for  money  nad  and  received  will  not  lie 
to  recover  etock.  Nightingal  v.  Devieme,  5  Burr.  2589.  See  ante,  p.  529. 
And  it  has  been  held  that  it  will  not  lie  against  a,  finder  of  bank-notes  to 
recover  their  value  ;  Noyes  v.  Price,  MS.  Select  Ca.  242  ;  Chitty  on  BilL?, 
9th  ed.  524  ;  imless  it  can  be  shown  that  they  have  been  cashed,  or  drcum- 
stances  justify  the  presumption.  Chitty,  vM  sup,,  citing  Longchamp  v. 
Kenny,  1  Doug.  138.  And  the  value  even  of  provincial  notes,  if  received  as 
money,  may  be  recovered  in  this  action.  Pickard  v.  Bankee,  13  East,  20 ; 
Fox  V.  Cutworth,  cited  4  Bin^.  179.  The  principle  of  the  cases  is,  that  if  a 
thing  be  received  as  money  it  may  be  treated  and  recovered  as  such  ;  oer 
Best,  C.  J.,  SmcUt  v.  Hobhoiute,  4  Bing.  179.  So  the  action  is  roaintainaole 
where  the  defendant  has  received  foreign  money  for  the  plaintiff's  use.  See 
Ehremperger  v.  Anderson,  3  Exch.  148,  156.  Where  a  sheriff  seized  goods 
in  execution  at  the  suit  and  by  order  of  A,  who  took  by  bill  of  sale  for  256iLy 
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and  Hie  debtor's  assignees  afterwards  recovered  their  value  from  the  sheriff, 
it  was  held  that  though  no  money  passed  as  between  the  sheriff  and  A.,  the 
sheriff  might  recover  from  A.  256/.  as  money  had  and  receiv^,  and  that 
the  return  of  fieri  feci  was  no  estoppel  against  setting  up  the  right  of  the 
assignees.  Standtsh  v.  RosSy  3  Exch.  527.  And  money  allowed  in  account, 
under  circumstances  which  would  have  entitled  the  party  allowing  it  to 
recover  it  back  if  he  had  actually  paid  it,  may  be  treated  as  paid,  and  may 
be  recovered  in  this  form  of  action.  Gingell  v.  Purkinay  4  Exch.  720.  The 
last  two  cases,  however,  seem  to  be  at  variance  with  Lee  v.  Merrett^  8  Q.  B. 
820.  The  vendee  of  an  estate  agreed  with  the  vendor,  after  conveyance,  to 
give  up  his  claim  to  a  moiety  of  the  expenses  in  consideration  of  the  vendor 
paj^ins  some  other  charges.  Held  that  the  vendee's  attorney,  who  had 
agreed  to  charge  the  venaee  nothing  if  the  vendor  refused  to  pay  his  share, 
might  recover  the  amount  set  off,  as  money  had  and  received  by  the  vendee 
to  his  use.  Noy  v.  Reynolds^  1  Ad.  &  K  159.  If  an  agent  refuse  to  account 
for  goods  delivered  to  him  for  sale,  it  shall  be  presumed,  after  a  reasonable 
time,  that  he  has  sold  them  and  received  the  proceeds  in  money.  Hunter  v. 
Welsh,  1  Stark.  224.  Where  goods  are  given  to  an  agent  for  a  particular 
purpose,  as  to  sell  them,  there  is  an  implied  promise  to  account  for  the 
proceeds,  in  respect  of  which  this  action  hes.  W'ilkin  v.  Wilkin,  1  Salk.  9. 
Where  a  banker  A.,  at  whose  bank  a  bill  of  exchange  is  accepted  payable, 
by  mistake  cancels  the  acceptance,  this  does  not  give  the  holder  a  right  to 
sue  A.  for  the  amount  of  the  bill  as  money  had  and  received.  Warwick  v. 
Rogers,  5  M.  &  Gr.  340  ;  Prince  v.  Oriental  Bank  Corporation,  3  Ap.  Ca.  325, 
P.  C. 

It  seems  that  the  plaintiff  must  give  evidence  of  some  particular  sum, 
otherwise  he  will  be  non-suited.  Harvey  v.  Archbold,  3  B.  &  C.  626  ;  Ber- 
nasconi  v.  Anderson,  M.  &  M.  183  :  see  Baxmdale  v.  Gt,  W.  Ry.  Co.,  14  C. 
B.,  N.  S.  1,  42,  44  ;  32  L.  J.,  C.  P.  225,  239. 

Receipt  by  the  defendant  for  the  plaintiff,]  The  plaintiff  must  prove  that 
it  was  his  money  which  the  defendant  received.  Scatfe  v.  HaUi/ax,  7  M.  & 
W.  288.  Or  that  the  money  has  been  received  to  his  {the  plaintiffs)  use  by 
the  defendant.  Kelly  v.  Ourzon,  4  Ad.  &  E.  622.  The  mere  bearer  of 
money  from  one  person  to  another  cannot  be  sued.  Coles  v.  Wright,  4 
Taunt.  198.  And  a  mere  agent  who  has  paid  money  over,  pursuant  to  the 
directions  of  the  party  depositing  it  with  him,  and  without  notice  of  the 
plaintiff's  title,  cannot  be  sued ;  Horsfall  v.  Handley,  8  Taunt  136  ;  but 
merely  passing  it  in  account,  without  new  credit  given,  is  not  such  a  pay- 
ment ;  BuUer  v.  Harrison,  Cowp.  565  ;  and  until  there  has  been  a  change 
of  circumstances  by  his  having  paid  over  the  money  to  his  principal,  or 
done  something  equivalent  to  it,  ne  remains  liable  to  the  true  owner.  Cox 
V.  Prentice,  3  M.  &  S.  344.  So  if  he  pays  it  over  after  notice  that  the  right 
to  it  is  disputed.  Edxoards  v.  Hodding,  5  Taunt.  815.  An  auctioneer  is  the 
agent  of  both  parties,  and  a  deposit  on  a  sale  that  goes  off  mav  be  recovered 
from  him  personally.  But  if  the  deposit  money  is  paid  to  the  ven- 
dor's solicitor,  who  receives  it  as  such,  the  action  by  vendee  should  be 
brought  against  the  vendor,  and  not  the  solicitor ;  Bamford  v.  ShuttUioorthj 
11  Ad.  &  E.  926  ;  if  the  vendor  demand  the  money  of  the  solicitor  before 
the  question  as  to  the  title  is  settled,  the  solicitor  is  bound  to  hand  it  over ; 
and  if  he  do  not,  interest  may  be  recovered  from  the  demand.  Edgell  v. 
Day,  L.  R.,  1  C.  P.  80.  Where  money,  in  litigation  between  two  parties, 
has  by  consent  been  paid  over  to  a  stakeholder,  in  trust  for  the  psurty  en- 
titled, it  can  only  be  recovered  from  the  stakeholder,  and  not  from  the 
originial  debtor.  Ker  v.  Osborne,  9  East,  378.  And  where  money  has  been 
paid  to  a  stakeholder.  A.,  to  abide  the  decision  of  B.  as  to  a  certain  event, 
the  amount  is  not  recoverable  until  the  decision  of  B.  has  been  communi- 
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cated  to  A.  TFtlkifuon  v.  Godefrayy  9  Ad.  &  K  636.  The  decision  of  tbe 
umpire  of  a  race,  as  to  the  winner,  is  conclusive.  Parr  v.  JVinieringhaim,  1 
E.  &  E.  394  ;  28  L.  J.,  Q.  B.  123  ;  see  Dines  v.  Wolfe,  L.  R,  2  P.  C.  280. 
But  the  jurisdiction  of  the  umpire  does  not  arise  until  the  race  has  been 
run.  Carr  v.  Martinson^  1  £.  &  £.  456 ;  28  L.  J.,  Q.  B.  126 ;  SadUr  v. 
8mith,L.  R,  4Q.  B.  214;  Ex.  Ch.,  L.  R,  6  Q.  B.  40.  A  mere  contract  be- 
tween A.  and  B.,  to  which  C.  is  not  a  party,  that  B.  shall  pay  C.  a  sum  of 
money,  does  not  enable  C.  to  sue  B.  therefor.  In  re  Empress  Engineering 
Co.j  16  Ch.  D.  125,  C.  A. 

In  general  an  agent  must  account  to  his  principal,  and  cannot  set  up  the 
jus  tertii  to  an  action  brought  by  the  principal.  Nicholson  v.  KnowleSj  5 
Mad.  47  ;  Crosskey  v.  MiUsy  1  C.  M.  &  R  298  ;  JFhiU  v.  BartUU,  9  Bing. 
378.  Thus,  if  the  master  of  a  ship  employ  B.  to  sell  a  ship  on  an  occasion 
that  justifies  the  sale  (as  in  ease  of  irreparable  damage  on  a  voyaseX  ^ 
owner  of  the  ship  cannot  sue  B.  for  the  proceeds  after  he  has  paid  them 
over  to  the  master ;  nor  even,  ut  semhle^  bcdfore  such  payment  over.  IreUmd 
V.  Thomson,  4  C.  B.  149,  171.  All  profits  made  by  an  agent  in  the  coone 
of  his  employment,  when  received  by  him,  belong  absolutely  to  his  prind- 

ftwho  may  maintain  this  action  for  their  recovery.  Morison  v.  Thompson^ 
L.,  9  Q.  B.  480  ;  DeBusscheY.  Alt,  8  Ch.  D.  286,  C.  A.  See  also  Whaley 
Bridge  Calico  Printing  Co.  v.  Green,  5  Q.  B.  D.  109,  ante,  p.  527.  So  the 
promoter  of  a  company  is  liable  to  the  company  for  all  profits  made  by 
him  in  the  formation  of  the  company,  which  he  did  not  disclose  to  the  com- 

gany.  New  Sombrero  Phosphaie  Co,  v.  Erlanger,  5  Ch.  D.  73,  C.  A.  ;  3  Ap. 
!a.  1218,  D.  R  ;  Bagnall  v.  CMrUon,  6  Ch.  D.  371,  C.  A. ;  Emma  Silver 
Mining  Co.  v.  Grant,  11  Ch.  D.  918  ;  Id.  v.  Lewis,  4  C.  R  D.  396.  And  a 
director  is  liable  to  the  company,  for  any  consideration  he  received  from  the 
promoter,  to  induce  him  to  become  a  director.  NanUy-glo  dec.  Ironworks 
Co.  V.  Grave^  12  Ch.  D.  738.  But  not  for  profit  made,  by  sale  of  property, 
by  him,  to  the  company.  In  re  Cape  Breton  Co.,  "W;  N.  1884,  p.  54, 
Pearson,  J.  An  agent  is  in  general  estopped  from  denying  the  ac- 
curacy of  accounts  rendered  by  him  to  his  principal,  except  in  tbe 
case  of  an  error  arising  by  mistake.  Shyring  v.  Greenwood,  4  B.  &  C.  281; 
Shore  v.  Pieton,  Id,  716  ;  Cave  v.  Mills,  7  H.  &  N.  913  ;  31  L.  J.,  Ex.  265. 
Where  an  agent  receives  money  to  pay  over  to  a- third  person,  although  be 
assent  to  hold  it  for  that  purpose,  he  continues  to  be  accountable  to  his 
principal  alone,  until  he  has  enteied  into  some  binding  engagement  with 
that  third  person,  to  hold  the  money  to  his  use  ;  and  not  until  then  will  he 
be  liable  to  the  third  person  in  an  action  for  money  had  and  received. 
Barony.  Husband,  4  B.  &  Ad.  611  ;  IVilliams y.  Everett,  14  East,  682  ;  Wedr 
lake  V.  Hurley,  1  C.  &  J.  83  ;  /Scott  v.  Pordier,  3  Mer.  652 ;  Brind  v.  Hamp- 
shire, 1  M.  &  W.  365.  Where  money  is  bond  fide  received  from  an  agent 
under  a  binding  contract,  it  cannot  in  general  be  recovered  by  the  princi- 
pal Foster  v.  Green,  7  H.  &  N.  881  ;  31  L.  J.,  Ex.  158.  But,  if  A.,  the 
clerk  of  B.,  without  B.'s  authority,  pay  money  into  the  bank  of  C,  having 
previously  made  an  arrangement  with  D.,  the  derk  of  C,  for  some  applica- 
tion of  that  money,  which  neither  A.  nor  D.  had  authority  from  their  mas- 
ters to  make,  C.  must  refund  to  B.  British  d:  American  Telegraph  Co,  v. 
Albion  Bank,  L.  R.  7  Ex.  119,  122. 

The  holder  of  a  bill  cannot  sue  the  acceptor's  banker  for  money  had  and 
I'eceived,  though  the  acceptor  has  put  funds  into  his  hands  for  payment  on 
the  bill  Moore  v.  Bushell,  27  L.  J.,  Ex.  3;  HiU  v.  Royds,  L.  R,  8  Eq.  29a 
But  if  A.  send  money  to  B.  to  discharge  a  debt  owing  from  A.  to  C,  and  B. 
assent  to  hold  the  money  for  that  purpose,  and  allows  C.  to  be  told  this,  C. 
can  maintain  an  action  against  E.  for  money  had  and  received.  Lilly  v. 
Hays,  5  Ad.  &  E.  548.  See  Noble  v.  National  Discount  Co.,  6  H.  &  N.  225  ; 
29  L.  J.,  Ex.  210. 


Receipt  hy  AgenU  and  SidhAgenU  fw  the  Principal,  539 

A  receipt  d^ed  by  an  agent  for  his  principal,  is  not  p&r  m  evidence  to 
support  an  action  for  money  liad  and  received  against  the  agent  Eddtn  v. 
Rum,  3  Gamp.  339.  So,  where  an  attome/a  clerk,  B.,  in  the  absence  of  his 
master,  J.,  received  money  due  to  the  plaintiff,  one  of  his  master's  clients, 
and  gave  a  receipt,  ^  K  for  J.,''  and  his  master  never  returning,  the 
clerk  refused  to  pay  over  the  money  to  the  plaintiff,  it  was  held  tlmt  no 
action  lay  against  the  clerk,  there  being  no  privity  between  him  and  the 
pluintifE^  and  the  monejr  being  rightfully  received  on  behalf  of  J.,  who  was 
accountable  to  the  plaintiff  for  it  SUpkena  v.  Badcock,  3  B.  &  Ad.  354. 
Bat  where  the  defendant  is  a  wrongdoer,  as  where  he  took  money  of  the 
plaintiff  found  in  the  house  of  a  deceased  person,  bv  direction  of  the  execu- 
tor, to  whom  he  paid  it  over,  he  is  liable,  and  such  payment  is  no  defence. 
Tu>gman  v.  Hopkins,  4  M.  dk  Or.  389.  So,  where  the  defendants  bond  fide 
received  mone v  from  the  plaintiff's  wife,  but  without  his  assent,  to  keep  for 
her  infant  child,  the  plaintiff  can  recover  it.  Calland  v.  Loyd,  6  M.  &  W. 
2d,  In  Stead  v.  TkomioUy  3  B.  &  Ad.  357,  n.,  the  defendant  received  money 
on  behalf  of  the  assi^ee  of  a  bankrupt,  who  was,  however,  insane  at  the 
time,  and  on  his  being  afterwards  removed,  and  the  plaintiff  appointed 
assignee  in  his  stead,  it  was  held  that  the  plaintiff  could  maintain  money 
had  and  received  against  the  defendant,  for  he  was  a  mere  stranger,  as  he 
could  not  be  the  agent  of  an  insane  person.  The  directors  of  a  company 
stand  in  the  relation  of  agents  to  the  company,  but  there  is  no  such  rela- 
tion between  them  and  persons  contracting  with  the  company.  Wilwrn  v. 
Ld.  Bury,  5  Q.  B.  D.  518,  C.  A. 

As  to  the  liability  of  a  firm  of  solicitors  for  the  money  of  a  client  received 
by  one  of  the  partners,  vide  ante,  p.  458. 

Money  received  by  a  sub-agent  for  an  agent  is  not  in  general  received  for 
the  use  of  the  principal.  See  Prince  v.  Oriental  Bank  Gor,,  3  Ap.  Ca.  325, 
334,  following  Mackergy  v.  Ramsays,  9  01.  &  F.  818,  cited  ante,  p.  536.  Thus, 
where  an  agent  for  sale,  B.  has  by  the  authority  of  his  principal,  A.  employed 
in  his  own  name  a  broker  or  sub-agent  C.  to  sell  A.'s  goods  and  C.  has  sold 
them,  A.  cannot  recover  the  proceeds  from  C,  without,  at  any  rate,  allowing 
any  set-off  which  would  have  been  available  by  C.  against  B.  N.  ZealatM 
Land  Co.  v.  Watsm,  7  Q.  B.  D.  374,  C.  A. ;  KaUenbach  v.  Lewis,  24  Oh.  D. 
64,  0.  A.  cited  j^t,  p.  629.  So  there  is  no  such  privity  between  the  client 
of  a  country  sobcitor.and  his  London  agent,  as  will  support  an  action  by  the 
client  for  money  had  and  received  against  the  a^ent,  for  the  proceeds  of  a 
judgment  recovered  in  the  ordinary  course  of  business.  Rohbins  v.  FenneU, 
11  Q.  B.  248  ;  Robbinsv.  Heath,  Id,  257,  n. ;  Cobby.  Becke,  6  Q.  B.  930.  See 
also  Peatfield  v.  Barlow,  L.  R.,  8  Eq.  61.  But  the  circumstances  of  the 
agency  may  be  such,  that  it  involves  an  authority  to  the  agent  to  appoint  a 
sub-agent  or  substitute,  who  shall  be  in  direct  privity  with  the  prmcipaL 
De  Buseche  v.  AU,  8  OL  D.  286,  0.  A  And  where  B.  as  agent  for  A.  con- 
signed goods  to  0.,  and  by  B.'s  direction,  0.  insured  them,  after  notice  that  B. 
had  an  undisclosed  principcd,  and  received  the  policy  moneys  after  a  claim 
therefor  by  A.  ;  A.  was  held  entitled  to  recover  the  moneys  from  B.  by 
reason  of  his  property  in  the  goods,  lees  the  cost  of  insurance  only.  Mcupons 
v.  Mildred,  8  Ap.  Oa.  874,  D.  P.  See  also  KaUenbach  v.  Ltnns,  24  Oh.  D. 
64,  84,  cited  post,  p.  629.  As  to  the  right  to  follow  moneys  tliat  have  been 
received  by  an  agent,  see  KriatchbiLll  v.  Hallett,  13  Oh.  D.  697,  0.  A.,  and 
specially  the  judgment  of  Thesiger,  L.J.,  Id.,  pp.  723,  724  ;  and  Kirkhamy. 
Peel,  43  L.  T.  171,  T.  S.  1880,  M.R.  :  affirmed  in  0.  A.,  W.  N.  1880,  p.  168, 
M.S.  Where  one  of  two  tenants  in  common  receives  the  whole  rents 
of  the  property,  the  co-tenant  must  sue  for  his  moiety  in  account,  and 
cannot  maintain  money  had  and  received.  Thomcts  v.  Thomas,  5  Exch. 
28. 
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A  strict  trnstee,  who  receives  rents,  &c.,  which  he  is  bound  by  tbe  troat 
deed  to  pay  over  to  his  cestui  que  trust,  could  not  formerly  be  sued  in  this 
form  of  action  by  the  latter  for  non-payment  over,  the  plaintiff's  remedy 
being  by  bill  in  equity;  but  this  objection  will  no  longer  prevaiL  Sec  J. 
Act,  1873,  8.  24  (1),  cited  ajiU,  p.  280. 

Failure,  or  want  of  consideration.!    Where  money  has  been  pfud  on  a  con- 
sideration which  has  wholly  failea,  it  may  be  recovered  in  this  action  by 
the  party  who  has  paid  it.    Thus,  if  an  annuity  be  defective,  and  the  deeds 
are  set  aside,  the  consideration  money  may  be  thus  recovered.     Shove  ▼. 
IVebb,  1  T.  R.  732.    So  if  one  of  Fevertd  securities  for  the  annuity  fails. 
Scurfield  v.  Gowland,  6  East,  241.     So  if  an  annuity  is  purchased  at  a  time 
when  the  annuitant  is  in  £9ict  dead,  but  neither  buyer  nor  seller  knows  of 
this  at  the  time,  the  buyer  may  recover  back  his  money.     Strickland  v. 
Turner,  7  Exch.  208  ;    22  L.  J.,  Ex.  115.     But  where  an 'annuity  for  A's 
life  was  re^arly  paid  up  to  the  time  of  A.'8  death,  but  no  memorial  of  the 
grant  of  the  annmty  was  enrolled,  it  was  held  that  although  the  contract 
was  void,  A.'8  executor  could  not,  on  that  ground,  recover  l^k  the  coniri- 
deration  money  as  money  had  and  received.     Davis  v.  Bryan,  6  B.  &  C.  651. 
Where  the  annuity  is  set  aside,  and  the  grantee  brings  an  action  to  recover 
the  consideration  money,  the  defendant  may,  on  a  plea  of  set-off,  deduct 
the  payments  made  by  him  within  six  years  in  respect  of  tbe  annuity. 
Hicia  V.  Hicks,  3  East,  12.     Where  the  consideration  has  only  partially 
failed,  the  action  is  not  maintainable.    As,  where  a  premium  was  paid  to 
the  defendant's  testator  to  instruct  an  apprentice  for  six  years,  and  Uie  tes- 
tator died  at  the  end  of  one  year,  it  was  field  that  no  part  of  the  premium 
was  recoverable  from  the  executor.     IVhiticup  v.  Hughes,  L.  R.,  6  C.  P.  78  ; 
vide  ante,  p.  465.    A  broker  at  A's  request  bought  railway  scrip  for  him  ; 
before  the  day  of  account  the  company  converted  the  scrip  into  shares,  and 
made  a  call ;  held,  that  A.  was  bound  to  accept  the  shares  and  pay  the  call, 
and  could  not  repudiate  the  contract  and  recover  back  the  price.     M^Euxn 
V.  Woods,  17  Q.  6. 13.    As  to  the  recovery  of  freight,  paid  under  a  divisible 
contract  for  carriage,  the  goods  having  been  lost ;   see  Greeves  v.  W.  India, 
d;c.  S.  Ship  Co.,  cited  post,  p.  565. 

If  A.  sells  to  B.  a  bill  as  a  foreign  bill  of  exchange,  which  turns  out  to 
be  an  English  bill  and  unavailable  for  want  of  a  stamp,  B.  may  recover  the 
price  in  this  action,  both  being  ignorant  of  the  defect ;  but  if  it  had  really 
been  a  foreign  bill,  with  some  latent  defect  which  made  it  worthless,  B. 
could  not  have  recovered,  unless  there  was  a  warranty  or  fraud.  Gomperts 
V.  Bartlett,  2  E.  &  B.  849  ;  23  L.  J.,  Q.  B.  65.  So,  if  A  sell  to  B.  a  bar  of 
brass  as  gold,  B.  may  recover  the  price,  though  A.  was  ignorant  of  the  fact ; 
per  Ld.  Campbell,  C.J.,  Id.  854.  So,  where  the  plaintiff  bought  of  defen- 
dant a  bill,  purporting  to  be  an  acceptance  of  A.,  but  which  was  in  fact 
foiged,  he  was  held  to  recover  back  the  money  paid,  although  there  was  one 
genuine  though  worthless  indorsement.  Gurney  v.  Womersley,,  4  R  &  B. 
133  ;  24  L.  J.,  Q.  B.  46.  Whei'e  plaintiflf,  a  stockbroker,  sold  for  defendant 
foreign  bonds,  which  proved  to  be  defective  for  want  of  a  foreign  stamp,  and 
the  Bonds  were  afterwards  returned  on  that  account  by  the  purcnaser, 
whereupon  plaintiff  took  them  back  and  reimbursed  the  purchaser,  it  was 
held  that  money  had  and  received  was  maintainable  against  the  defendant 
for  the  amount  of  purchase-money  paid  over  to  him  by  the  plaintiff  Young 
V.  Cole,  3  N.  C.  724.  The  defendant,  a  broker,  received  800/.  from  the 
plaintiffs  to  purchase  a  certain  number  of  bales  of  cotton,  and  he  made  a 
contract  in  his  own  name  for  a  larger  number,  it  was  held  that  as  the  de- 
fendant had  not  made  a  contract  upon  which  the  plaintiffs  could  sue,  they 
could  recover  the  money  back.    Bostock  v.  Jardine,  34  L.  J.,  Ex.  142,  mis- 
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reported  in  3  H.  &  C.  700  ;  see  L.  R.,  7  C.  P.  101,  per  iMellor,  J.  Where  A.* 
has  conveyed  land  on  sale  to  B.,  and  B.  is  evicted  by  C.  owing  to  a  defect  in 
A.'s  title,  B.'s  only  remedy  against  A.  is  on  A/s  covenants.  Clare  y,  Lamhy 
L.  R.,  10  C.  P.  334.    See  farther,  ante^  pp.  300,  301. 

Where  shares  in  a  company  have  been  applied  for  and  allotted,  but  the 
allottee  has  subsequently  repudiated  the  shares,  and  his  name  has  been 
removed  from  the  register,  it  seems  that  the  action  lies.  StevMrt  v.  Austin^ 
L.  R.,  3  £q.  299.  See  also  ^tp  v.  CrostkiU,  L.  R.,  10  £q.  73  ;  Alison's  ease^ 
L.  R.,  9  Ch.  1,  26.  Where  a  scheme  for  establishing  a  tontine  was  put 
forth,  stating  that  the  money  subscribed  was  to  be  laid  out  at  interest ;  and 
after  some  subscriptions  had  been  paid  to  the  directors  in  whom  the 
management  of  the  concern  was  vested,  but  before  any  part  of  the  monev 
was  uiid  out  at  interest,  the  directors  resolved  to  abandon  the  project,  it 
was  held  that  each  subscriber  might,  in  this  action,  recover  the  whole  of 
the  money  advanced  by  him  without  any  deduction  for  expenses.  Nockels 
v.  Crosby t  3  B.  &  C.  814.  So,  the  money  paid  for  the  purchase  of  shares 
in  a  joint-stock  company  may,  under  similar  circumstances,  be  recovered 
from  the  person  of  whom  the  shares  were  bought  Kempson  v.  SaunderSf  4 
Bing.  6.  So,  a  deposit  on  shares  in  a  projected  company,  subsequently 
abandoned,  may  be  recovered  from  one  of  the  acting  committee.  IValstah 
V.  Spotiisvmde,  15  M.  &  W.  501.  But,  the  action  must  be  against  a  party, 
or  one  of  the  parties,  who  received  the  money  or  sanctioned  the  application 
of  it  Payment  to  the  bankers  named  in  a  letter  of  allotment  '*  to  the  credit 
of  the  company,"  of  which  the  defendant  is  an  active  managing  director,  is 
a  payment  to  him.  Moore  v.  Garwood^  4  Exch.  681.  It  is  not  enough  to 
show  that  the  defendant  was  a  provisional  committee-man  and  chairman  of 
the  managing  committee,  if  he  never  in  fact  concurred  in  their  acts,  though 
he  may  have  been  present  at  a  meeting  of  them,  from  whose  proceedings, 
however,  he  dissented.  Burnside  v.  Dayrell,  3  Exch.  224.  But,  on  a  failure 
of  the  project,  a  deposit  applied  to  expenses  actually  incurred,  with  the 
plaintiff's  authority,  cannot  be  recovered.  WiUey  v.  Parratt,  Id.  211.  It 
IS  otherwise  if  paid  without  his  authority.  Moore  v.  Garwood,  4  Exch.  681, 
690.  Where  payment  of  the  deposit  by  the  plaintiff  was  made  "  subject  to 
the  provisions  of  the  subscribers  agreement,''  and  no  such  agreement  was 
then  in  existence ;  but  one  was  subsequentlv  made,  which  improperly 
authorized  payment^  of  expenses  out  of  the  deposits,  and  which  was  not 
signed  by  the  plaintiflEi  the  plaintiff  may  recover  back  the  deposit  in  full,  on 
proof  of  failure  of  the  projected  company ;  for  he  neither  assented,  nor 
could  be  required  to  assent,  to  such  an  agreement.  Ashpitel  v.  Sercombe,  5 
Exch.  147.  Inability  to  establish  the  company  after  a  reasonable  lapse  of 
time,  is  evidence  of  an  abandonment  of  the  scheme.  Chaplin  v.  Clarke,  4 
Exch.  403.  It  is  no  answer  to  the  action  that  the  plaintiff  signed  the  par- 
liamentary and  subscription  contracts,  if  his  signature  was  obtained  by 
suppressing  the  fact  that  the  scheme  had  been  abandoned.  Jarrett  v.  Ken^ 
nedy,  6  C.  K  319  ;  vide  post,  p.  546.  Where  the  deposit  was  paid  to  the 
credit  of  certain  persons  in  trust  for  the  company,  it  cannot  be  recovered 
from  other,  though  active,  members  of  the  company.  Watson  v.  Charlemont, 
El,  of,  12  Q.  B.  856.  Where  all,  or  substantially  aU,  of  the  shares  in  a 
cost -book  mine  are  not  subscribed  for,  and  the  directors  are  obliged  to 
relinquish  the  mine  for  want  of  funds,  they  are  liable  to  refund  to  allottees 
who  nave  not  authorized  the  working  or  other  expenditure ;  and  the 
deposits  are  recoverable  from  the  directors,  though  they  were,  in  fact,  paid 
to  their  bankers,  who  were  authorized  to  receive  them,  and  though  entered 
to  the  credit  of  some  of  the  directors  only.  Johnson  v.  Ooslett,  3  (J.  B.,  N.  S. 
569  ;  27  L.  J.,  C.  P.  122,  Ex.  Ch.  See  Blackmore  v.  N.  Australasian  Go,, 
L.  R.,  5  P.  C.  24.    The  defendant  sold,  and  the  plaintiff  bought,  sharea  in 
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a  banking  company  through  broken  on  the  Stock  Exchange  in  the  nsaal 
way  {wdt  anUj  p.  512,  et  seq.)  ;  the  defendant  executed  a  transfer,  but  the 
requisite  consent  by  the  company  to  the  transfer  not  having  been  civen, 
and  the  company  having  stopped  payment,  and  ultimately  become  bank- 
rupt, the  i>lamtiff  direct^  his  broker  not  to  pay  for  the  shares  or  accept  the 
transfer ;  in  obedience,  however,  to  the  decision  of  the  Stock  Exchange,  the 
broker  paid  the  money  to  the  defendant's  broker,  who  handed  it  over  to 
the  defendant  The  plaintiff  afterwards  paid  the  money  to  his  broker, 
under  a  threat  of  legal  proceedings,  and  then  sued  the  defendant  for  money 
had  and  received  ;  it  was  held  tnat  the  action  did  not  lie,  as  there  was  no 
proof  of  a  total  failure  of  consideration.  Remfry  v.  BvtUr,  K  B.  &  £.  887, 
Ex.  Ch. ;  Stray  v.  Russell,  1  E.  &  E.  888  ;  29  L.  J.,  Q.  B.  115,  Ex.  Ch. 

Where  a  iixed  sum  has  been  paid  to  the  parish  by  the  putative  &ther  of 
a  bastud  in  discharge  of  further  liability,  and  the  child  dies,  the  unex- 

rnded  residue  may  be  recovered  in  this  action.  JFatkins  v.  Hevdett,  1  B. 
B.  1.  And  in  Chappell  v.  Poles,  2  M.  &  W.  867,  the  balance  was  held 
recoverable,  though  the  defendants  (the  overseers  who  had  received  the 
money)  had  handed  over  the  money  to  their  successors,  the  child  having 
died  during  the  defendants'  year  of  office  ^  and  sernUe,  the  whole  sum  paid 
was  monev  had  and  received  to  the  plaintiff's  use  from  the  time  it  was  so 
paid ;  such  contract  being  illegal  and  void.    Ihid, 

If  A.  pays  B.,  a  gratuitous  bailee,  money  to  be  employed  to  a  particnlar 
purpose,  which  B.  neglects  to  do,  A.  may  recover  it  back  in  this  form  of 
action  ;  but  sembUj  it  will  be  otherwise,  if  B.  has  lost  it  bv  gross  negligence ; 
for  this  IB  the  subject  of  a  special  action  for  such  negligence.  Parry  v. 
Roberts,  3  Ad.  &  E.  118.  Where  the  plaintiff  abandons  the  purpose  for 
which  money  was  deposited  with  the  defendant ;  Baird  y.  Robertson,  1  M. 
&  Gr.  981  ;  or  countermands  a  direction  to  the  defendant  to  nay  over  the 
money,  before  the  defendimt  has  paid  it  over  or  entered  into  a  oinding  con- 
tract to  do  so  ;  Taylor  v.  Lendey,  9  East,  49  ;  Fletcher  v.  Marshall,  15  M.  & 
W.  755  ;  he  may  sue  for  money  had  and  received.  But,  where  money  has 
been  paid  to  an  agent  to  apply  in  a  particular  manner,  the  principal  cannot 
sue  the  agent  in  this  form  of  action,  for  neglecting  his  instructions,  before 
he  has  countermanded  the  agenf  s  authority  ;  Ehrensperger  y.  Anderson^  3 
Exch.  148  ;  unless  there  has  been  a  total  refusal  on  the  part  of  the  agent  to 
perform  his  part  of  the  contract.  Id,  158.  If  A.  eive  a  letter  of  credit  to 
B.  to  apply  the  proceeds  to  a  specific  purpose,  and  B.  is  persuaded  b^  C, 
who  is  cognizant  of  the  facts,  to  lend  the  money  to  him,  and  he  fails  to 
repay  it,  A.  may  sue  C.  in  this  form  of  action.  Litt  y.  Martindale,  18  C.  B. 
314. 

Conduct  money  received  with  a  subpcena  may  be  recovered  back  by  the 
party  who  paid  it,  where  the  attendance  of  the  witness  has  been  counter- 
manded, and  he  has  incurred  no  expense.  Martin  v.  Andrews,  7  £.  &  K  1 ; 
26  L.  J.,  Q.  B.  39. 

In  cases  of  forgery.]  Where  a  party  paying  money  upon  a  forged  instni- 
ment)  has  not  been  ^[uilty  of  any  want  of  that  caution  wnich,  in  consequence 
of  the  character  which  he  fills,  he  is  bound  to  exercise,  and  has  not  by  his 
conduct  affected  the  rights  of  any  other  parties  to  the  instrument,  he  may 
in  general  recover  back  the  money  as  money  paid  under  a  mistake.  Thas 
a  person,  who  discounts  a  forced  navy  biU,  may  recover  back  the  money  as 
money  had  and  received  to  his  use.  Jones  v.  Kyde,  5  Taunt  488  ;  1  Manh. 
157.  So,  in  the  case  of  forged  bank-notes  ;  per  Gibbs,  C.  J.,  S.  0. ;  and  of 
Bank  of  England  notes,  the  numbers  of  which  had  been  altered,  and  pay- 
ment was  in  consequence  refused.  Leeds  Bank  v.  Walker,  11  Q.  B.  D.  84.  ^ 
where  a  banker  by  mistake  paid  a  bill  for  the  honour  of  a  customer  whose 
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name  was  forged,  but,  discovering  the  mistake,  gave  notice  thereof  the  same 
morning  to  the  holder  in  time  to  enable  him  to  gire  notice  of  non-payment 
to  the  indorsers,  it  was  held  that  the  money  was  recoverable  irom  the 
holder.  fVilkinson  v.  Johnson,  3  B.  &  C.  428  :  and  see  Oompertz  v.  JBartletty 
and  cases  cited,  ante,  p.  540.  So,  where  the  pUintiffs  discounted  for  the 
defendants  a  bill  of  exchange,  which  the  latter  did  not  indorse,  and  the 
si^atores  of  the  drawer  and  acceptor  (the  latter  of  whom  kept  an  account 
with  the  plaintiffs)  were  forged,  it  was  ruled  that  the  defendants  were  liable 
to  refund  the  money.    Fvdkr  v.  Smith,  Ry.  &  M.  49. 

But,  where  the  party  paying  the  money  ought  to  have  ascertained,  or  is 
bound  to  know,  that  the  handwriting  is  forged  ;  or  where,  by  his  delay  in 
discovering  his  mistake,  he  has  deprived  the  holder  of  the  means  of  resorting 
to  other  parties  on  the  bill,  he  wiU  not  be  allowed  to  recover.  Thus,  where 
two  bills  were  drawn  upon  the  plaintiff,  one  of  which  he  accepted  and  both 
of  which  he  paid,  and  it  appeared  that  the  handwriting  of  the  drawer  was 
forged,  it  was  held  that  it  was  incumbent  upon  the  plaintiff  to  be  satisfied 
that  the  bill  drawn  upon  him  was  in  the  drawer's  hand  before  he  accepted 
or  paid  it,  and  that  he  could  not  recover  the  amount  from  the  payee.  Price 
V.  NeaU,  3  Burr.  1354  ;  1  W.  Bl.  390.  So  where  a  banker  paid  a  bill  to  a 
boTid  fide  holder,  which  purported  to  be  accepted  payable  at  his  house  by 
one  of  his  customers,  ana  the  forgery  of  the  acceptor's  name  was  not  dis- 
covered until  the  end  of  a  week,  it  was  held  that  the  money  could  not  be 
recovered  from  the  holder  ;  SmiO^  v.  Mercer,  6  Taunt.  76 ;  and  the  banker 
in  such  a  case  cannot  recover,  though  he  give  notice  of  the  forgery  on  the 
day  after  he  has  paid  it ;  for  the  holder  is  entitled  to  know  whether  it  is  to 
be  dishonoured  on  the  very  day  it  becomes  due.  Cocks  v.  Maeterman,  9  B. 
&  C.  902.  Where,  a  chec^ue,  drawn  by  a  customer  upon  his  banker,  for  a 
sum  of  monev,  described  m  the  body  of  the  cheque  in  words  and  figures, 
was  afterwaios  altered  by  iJie  holder,  who  substituted  a  large  sum  for  that 
mentioned  in  the  cheque,  in  such  a  manner  that  no  person  in  the  ordinary 
course  of  business  could  observe  it,  and  the  banker  paid  to  the  holder  this 
larger  sum,  it  was  held  that  the  banker  could  not  cnarge  his  customer  for 
anytliing  beyond  the  original  sum.  HaU  v.  Fuller,  5  B.  &  C.  750.  But 
where  the  customer  drew  a  cheque  for  50Z.,  and  left  a  space  on  the  line 
before  the  fifty,  and  also  a  space  between  the  £  and  the  50,  so  that  the 
person  to  whom  it  was  delivered  was  enabled  to  insert  three  hundred  and 
Wore  the  fifty,  and  the  figure  3  between  the  £  and  the  50,  it  was  held  that 
the  forgery  and  payment  were  from  the  customer's  negligence,  and  he  must 
bear  the  loss.  Young  v.  Grote,  4  Bing.  253 ;  Halifax  Union  v.  Wheelwright^ 
L.  R,  10  Ex.  183.  See,  however,  BaxendaU  v.  BmneU,  3  Q.  B.  D.  525, 533, 
534,  per  Brett,  L.  J.  The  executor  of  A.  recovered  from  the  maker  of  a 
note,  purporting  to  be  payable  to  A.  and  B.,  of  whom  A.  survived  B.  It 
afterwards  appeared  that  A^'s  name  had  been  added  by  forgery,  and  B.'s 
executor  thereupon  sued  A.'s  executor  for  money  received  to  plaintiff's  use ; 
held,  that  he  could  not  recover,  for  it  was  not  money  paid  on  a  note  to 
whidi,  if  genuine,  the  pliuntiff  would  have  been  entiued.  Vaughan  v. 
Matthews,  13  Q.  B.  187.  As  to  the  liability  of  a  banker  for  the  amount 
paid  or  received  in  respect  of  a  cheque  payable  to  order,  the  indorsement  of 
which  has  been  forged,  vide  antcy  p.  371. 

As  to  the  recovery  of  money  obtained  under  a  forged  power  of  attorney, 
see  Stone  v.  Marsh,  6  B.  &  C.  551 ;  and  Marsh  v.  Keating,  1  N.  C.  198,  cited 
poet,  p.  549. 

Money  paid  under  ignorance  or  mistake  of  facts  or  of  law,]  Money  paid 
with  a  knowledge  of  all  the  facts,  but  under  a  mistake  of  the  law,  cannot  in 
general  be  recovered  back,  there  being  nothing  against  conscience  in  the 
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other  retaining  it.  BUhu  v.  LumUyy  2  East,  469 ;  Brisbane  y.  DacreSy  5 
Taunt  143  ;  Barber  v.  Pott,  4  H.  &  N.  759  ;  28  L.  J.,  Ex.  381 ;  Rogers  v. 
Ingham,  3  Ch.  D.  351.  ThuB,  where  the  plahitiff  has  suffered  the  defendant 
to  sell  some  of  his  property  under  an  impression  that  it  had  passed  to  the 
defendant  hy  deed  of  assignment,  which  was,  in  fact,  inoperative,  he  cannot 
recover  the  price  as  money  received  to  his  use.  Plati  v.  Bromage,  24  L.  J., 
Ex.  63.  But  money  paid  under  a  mistake  of  £9u;ts,  and  which  the  party 
receiving  it  has  no  claim  in  conscience  to  retain,  is  recoverable  as  money 
paid  wimout  consideration.  Bize  v.  DuJcason,  1  T.  R.  285 ;  Milnes  v.  Lhtn- 
cauy  6  6.  &  C.  671.  And  money  so  paid  in  ignorance  may  be  recovered 
back,  although  the  defendant  cannot  be  put  in  statu  quo.  Standish  v.  Son, 
3  Exch.  527.  Where  money  was  paid  on  account,  and  a  dispute  afterwards 
occurred  between  the  parties,  ana  a  balance  was  struck  omitting  to  notice 
the  sums  paid,  and  the  plaintiff  paid  the  whole  balance,  he  was  permitted 
to  recover  the  sum  paid  on  account,  as  money  paid  under  a  mistake  in  the 
hurry  of  business.  LtLcas  v.  Wortwicky  1  M.  &  Rob.  293.  And  a  payment, 
made,  in  bond  fide  forgetfulness  of  a  fact,  formerly  known  to  the  plaintiff^ 
may  be  recovered  back.  Kelly  v.  Solari,  9  M.  &  W.  54.  And,  it  is  not 
enough  to  disentitle  the  plaintiff  that  he  migJU  have  learnt  the  real  fact 
upcm  inquiry,  unless  he  has  voluntarily  waived  all  inquiry  into  the  truth. 
S.  C.  Tnus,  where  on  the  dissolution  of  a  partnership,  the  plaintiff  paid 
the  defendant  a  sum  for  a  share  therein,  on  the  footing  of  an  investigation 
of  the  partnership  accounts  which  he  had  made,  and  on  further  investigation 
he  found  that  the  profits  were  less  than  he  had  first  estimated,  so  uiat  a 
smaller  sum  than  he  had  paid  was  payable  to  the  defendant  under  the 
agreement  for  sale  ;  held  that  the  plaintiff  could  recover  from  the  defendant 
the  sum  paid  in  excess.     Toumsend  v.  Crowdy,  8  C.  B.,  N.  S.  477  ;  29  Ii.  J., 

C.  P.  300.  The  action  will  lie  although  the  position  of  the  defendant  has 
been  altered  since  the  payment  was  maide,  unless  there  is  some  mutual  rela- 
tion between  the  parties  creating  a  duty  on  the  plaintiff,  breach  of  which 
disentitles  him  to  recover.    Durrani  v.  Ecclesiastical  Commissioners,  6  Q.  B. 

D.  234. 

It  has  been  said  that  before  commencing  the  action  on  the  ground  of 
mistake,  it  is  necessary  to  give  the  defendant  notice  of  the  mistake,  and  to 
demand  the  money.  Freeman  v.  Jeffries,  L.  R,  4  Ex.  189,  per  Martin  and 
Biamwell,  BB.  Where  a  bill  was  given  by  one  partner  for  the  balance  of 
an  account,  alleged  to  be  due  from  tne  partnership  to  the  defendant,  and  he 
afterwaids  found  that  this  account  included  a  separate  debt  due  from  his 
co-partner,  and  then  paid  the  amount  of  the  bill  to  the  holder,  under 
protest,  to  save  the  drawer's  credit :  it  was  held  this  was  not  a  voluntary 
payment,  and  that  the  plaintiff  might  recover  from  the  defendant  the  amount 
of  the  private  debt.    Kendal  v.  Wood,  L.  R.,  6  Ex.  243,  Ex.  Ch. 

Money  paid  with  full  knowledge  of  facts  by  a  person  who  might  have 
resisted  payment  cannot  be  recovered  back.  Thus  where  a  discharged 
insolvent,  being  lawfully  arrested  by  one  of  his  creditors,  pays  the  debt,  he 
cannot  get  it  back  in  this  action  ;  and  semhle,  if  he  had  given  a  security  for 
it  (which  would  itself  be  void  as  against  the  statute),  and  paid  the  amount 
when  due,  he  could  not  have  recovered  it  back.  Viner  v.  Hawkins,  9  Exch. 
266  ;  23  L.  J.,  Ex.  38.  Where  a  mortgagee  gave  notice  of  the  mortgage  to 
a  tenant  and  demanded  the  rent,  and  the  tenant  chose  to  pay  it  to  his  land- 
lord, the  mortgagor,  on  an  indemnity  which  proved  to  be  bad,  it  was  held 
that  he  could  not  recover  the  rent  back  from  his  lessor  after  he  had  been 
obliged  by  distress  to  pay  it  over  again  to  the  mortgagee.  Higgs  v.  Scott,  7 
C.  6.  63.  The  rule  in  equity  is  in  general  the  same  as  at  law.  Rogers  v. 
Inglvam,  supra;  and  see  Id.  356,  357.  But  in  the  case  of  a  common 
mistake  of  both  the  payer  and  the  payee  relief  may  sometimes  be  given  ; 
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see  DanxdL  v.  Sinclair,  6  Ap.  Ca.  181,  P.  0.  cited  poit,  p.  555.  Not  every 
mistake  of  fact  will  enable  tbe  party  to  recover  money  paid  in  ignorance. 
Thus  where  A.  conveyed  to  his  bankers,  by  way  of  security,  all  his  interest 
in  a  supposed  de\'i8e  to  him,  subject  to  a  charge  on  it  of  a  debt  due  from  A. 
to  B.,  and  the  bankers  afterwards  voluntarily  paid  to  B.  the  debt  at  A.'s 
request,  it  was  held  that  they  could  not  recover  back  the  money  from  B. 
upon  discovering  that  the  will  had  been  revoked  and  the  security  was 
ivorthless.  In  this  case  the  debt  paid  was  really  due  to  B.,  and  the  only 
mistake  of  the  bankers  was  in  supposing  that  they  held  a  good  security 
against  A.  for  the  advance.  Aiken  v.  Skort,  1  H.  &  N.  210  ;  25  L.  J.,  Ex. 
321.  So,  where  bankers  cash  a  customer's  cheque,  and  afterwards  discover 
that  they  have  no  assets  of  his,  they  cannot  recover  the  money  back  from 
the  person  to  whom  they  paid  it.  Chambers  v.  Miller,  13  C.  B.,  N.  S.  125  ; 
32  L.  J.,  C.  P.  30 ;  see  also  Pollard  v.  Bank  of  England,  L.  R.,  6  Q.  B.  623. 
See  further  tbe  notes  to  Marriott  v.  Hampton,  2  Smith's  Lead.  Cos.  8th 
ed.  437,  et  seq. 

Where  money  had  been  paid  to  the  defendant,  by  the  plaintiffs,  on  an 
insurance  on  a  ship,  effected  by  the  defendant,  as  the  agent  of  a  foreign 
principal,  and  the  defendant,  when  effecting  the  insurance,  had  suppressed 
a  material  fact,  which,  if  known  to  the  plaintiffs,  would  have  enabled  them 
to  resist  the  payment,  and  on  discovering  the  fact,  the  plaintiffs  brought  an 
action  against  the  defendant  to  recover  tbe  money ;  it  was  held  that  the 
defendant,  having  suppressed  the  fact  with  no  intention  to  defraud,  and 
having  paid  the  money  over  to  his  principals,  or  settled  it  in  account  with 
them,  Defore  demand  by  the  plaintiffs,  was  not  liable  to  refund  it ;  Holland 
V.  Rvssdl,  1  B.  &  S.  424;  30  L  J.,  Q.  B.  308;  4  B.  &  S.  14;  32  L.  J.,  Q.  B. 
297,  Ex.  Ch. ;  accord.  Shand  v.  Grant,  15  C.  B.,  N.  S.  324.  Where, 
however,  the  defendant  has,  as  principal,  so  received  the  money  to  which 
he  is  not  entitled,  it  is  no  answer  that  lie  has  paid  it  over  to  another  person 
for  whom  he  was  acting.    Newall  v.  Tomlinson,  L.  R.,  6  C.  P.  405. 

Where  an  article  is  sold,  which  turns  out  to  be  of  less  value  than  the 
price  given  for  it,  the  extra  price,  if  there  be  no  fraud,  cannot  be  recovered 
back ;  per  Le  Blanc,  i'..  Cox  v.  Prentice,  3  M.  &  S.  349.  But  if  parties 
agree  to  abide  by  the  weighing  of  any  article  at  any  particular  scales,  and, 
in  the  weighing,  an  error,  not  perceived  at  the  time,  takes  place  from  an 
accidental  mis-reckoning  of  some  weight,  and  the  thing  is  reported  of  more 
weight  than  it  really  is,  and  the  price  is  paid  thereupon,  money  had  and 
received  is  sustainable  ;  per  Le  Blanc,  J.,  and  Ld.  Ellen Dorough,  C.  J.,  Ibid. 
In  that  case  a  bar  of  silver,  having  b^n  assayed  by  a  third  person,  was 
bought  of  the  defendant  by  the  plaintiff,  and  paid  for  according  to  the 
assay,  but  it  turned  out  that  the  assay  was  wrong,  and  the  bar  contained 
le^  silver;  it  was  held  that  the  plaintiff  could  recover  what  he  had 
overpaid. 

Though  this  action  will  not  lie  for  the  purpose  of  determining  a  right  to 
an  interest  in  land,  Lindon  v.  Hooper,  Cowp.  414,  yet  where  the  title  is  not 
in  issue,  it  will  often  lie  to  recover  back  payments  made  under  misappre- 
hension of  title.  Thus,  a  tenant  who  paid  rent  to  his  landlord,  and  was 
afterwards  ejected  by  a  third  person,  who  recovered  mesne  profits  from  him, 
for  the  period  during  which  tbe  tenant  bus  paid  his  rent,  may  recover  the 
rent  so  paid  from  hLs  landlord,  in  an  action  for  money  had  and  received,  the 
landlord  not  having  set  up  any  title  at  the  trial  of  the  ejectment  Netcsome  v. 
GraJuim,  10  B.  &  C.  234 ;  see  Freem.  2nd  ed.,  479  (d).  So,  where  a  tenant 
continues  to  pay  rent  to  the  defendant,  in  ignorance  of  the  failure  of  a  life 
on  which  his  lease  depends,  he  may  recover  back  the  payments,  there 
being  no  dispute  about  title.  Barber  v.  Brown,  1  C.  B.,  N.  S.  121  ;  26  L.  J., 
C.  P.  41. 

VOL.  L  K  ir 
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As  to  money  had  and  received  on  rescinding  a  contract,  or  on  bieacli  of 
warranty,  see  anUt  pp.  301,  438. 

Money  obtained  by  frauds  duress^  dxJ]  Where  money  has  been  obtained  br 
foind,  this  action  lies  to  recover  it  back;  and  money,  fraudulently  obtained, 
may  be  recovered,  although  the  defendant  may  be  entitled  to  it  a?  legatee. 
Crockford  v.  Winter ,  1  Camp.  124.  After  the  death  of  a  bankrupt,  tenant 
for  life,  his  assignees  were  allowed  to  recover,  as  money  had  and  received, 
the  bygone  rents  from  a  person  who  had  received  them  under  the  colour  of 
a  fraudulent  assignment.  Pearce  v.  Day,  cited  2  Russ.  &  Myl.  124.  If  A, 
by  means  of  a  false  pretence,  or  a  promise,  or  condition  which  he  does  not 
fulfil,  induces  B.  to  give  him  a  cheque,  and  hands  it  over  to  C,  in  fraud  of 
B.,  but  C.  takes  it  bond  fide  for  value,  and  obtains  cash  for  it  at  B.'s  banieTs, 
B.  cannot  recover  the  money  from  C.  Waison  v.  Russell,  3  B.  &  S.  34 ;  31 
L.  J.,  Q.  B.  304 ;  Ex.  Ch.,  5  B.  &  S.  968  ;  34  L.  J.,  Q.  B.  93.  Where  the 
defendant,  being  secretly  married  already,  married  the  plaintiff,  and  received 
the  rents  of  her  lands,  they  were  held  recoverable  in  this  form  of  action. 
Hasser  v.  IFoMis,  1  Salk.  28.  Where  A.  is  agent  of  B.  to  pay  certain 
acceptances  of  B.,  and  the  defendant  obtains  payment  from  A.  by  falsely 
representing  himself  to  be  the  holder  of  one  of  the  securities,  the  action  for 
money  had  and  received  will  lie  at  the  suit  of  A.,  or  semhle  of  B.  also.  Holt 
V.  Kly,  1  E.  &  B.  795.  In  GoveU  v.  Hopgood,  Exeter  Sp.  Assizes,  1852,  wr. 
Erie,  J.,  the  plaintiff,  a  lady,  imbecile  from  age  and  inhrmitv,  recovered  in 
this  form  of  action  a  large  sum  which  was  alleged  to  have  been  a  gift  by 
her  to  the  defendant's  wife.  The  plaintiff,  being  herself  called  as  a  witness, 
showed  her  incapacity  on  her  examination,  and  the  judge  left  it  to  the  jury, 
to  say  whether  she  (new  what  she  was  about  when  she  gave  the  money. 
Where  the  defendant  fraudulently  colluded  with  J.  S.,  who  was  insolvent, 
to  obtain  wines  from  the  plaintiff,  the  proceeds  on  the  re-sale  of  which 
eventually  came  into  the  defendant's  hands  in  satisfaction  of  a  debt  due  to 
him  from  J.  S. ;  the  plaintiff  was  held  entitled  to  recover  in  this  action. 
Abbotts  V.  Barry,  2  B.  <&  B.  369 ;  5  B.  Moore,  98.  The  plaintiff  can  only 
rescind  a  contract  on  the  ground  of  fraud  when  he  can  disaffirm  Uie  contract 
and  remit  the  defendant  to  his  former  state.  Urquhari  v.  Ma^nphtrton,  3 
Ap.  Ca.  831,  P.  C,  and  see  also  cases  cited  infra. 

The  promoters  of  a  company  advertised  a  large  capital  in  120,000  shares : 
the  plamtiff  took  an  allotment  of  60  shares  ;  notice  was  then  published  by 
the  promoters  that  all  the  shares  were  allotted ;  whereupon  the  plaintitf 
paid  a  deposit  on  the  shares  and  signed  the  subscription  contract  He 
afterwards  discovered  that  less  than  half  the  shares  had  been,  in  fact, 
allotted,  and  that  the  company  had  no  funds.  Held,  that  on  this  evidence 
of  fraud  he  might  recover  back  his  deposit  from  one  of  the  active  promotex«> 
Wontner  v.  Shairp,  4  C.  B.  404.  See  also  Jarrett  v.  Kennedy,  6  C.  B.  319, 
dted  antey  p.  541.  If  a  fraudulent  statement,  likely  to  influence  the  plaintiff, 
is  shown,  it  need  not  be  shown  positively  that  it  did,  in  fact,  influence ; 
and  if  the  statement  in  a  public  advertisement  can  be  traced  to  the  Beetetary 
of  a  company,  and  purports  to  be  by  order  of  the  directors,  semb.  an  expre^ 
authority  to  publisii  it  may  be  presumed.  Wo^itner  v.  Shaii-p,  stiff  a;  an<* 
see  Watson  v.  CharUmonty  EL  of,  12  Q.  B.  856.  But,  a  party  who  seebs  to 
repudiate  shares  on  the  ground  of  fraud  must  do  so  wnile  he  is  in  a  con- 
dition to  put  both  parties  in  statu  quo.  He  cannot  do  so  after  the  compft^v 
has  gone  into  liquidation  ;  Stone  v.  City  <t*  County  Bank,  3  C.  P.  D.  282,  C. 
A.  ;  nor  i^ter  he  has  received  dividends  and  has  permitted  the  company  to 
become  incorporated  under  19  &  20  Vict.  c.  47.  Clarke  v.  Dickson,  E.  B.  * 
E.  148 ;  27  L.  J.,  Q.  B.  223 ;  Cole  v.  JBw/iop,  E.  B.  &  E.  150,  n. ;  Addie  v. 
W.  Bank  of  Scotland,  L.  R.,  1  H.  L.  Sc.  145,  165.    But  he  may  sue  for  thi' 
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fraud,  and  so  get  damages ;  S.  C,  Clarke  v.  Dickson,  6  C.  B..  N.  S.  453 ;  28 
L.  J.,  C.  P.  225 ;  see  jKuf,  Action  for  deceit;  and  where  an  allottee  of  shares 
has  repudiated  them  on  the  ground  of  fraud  by  the  company,  and  his  name 
has  been  removed  from  the  register,  it  seems  that  the  sum  paid  on  the  shares 
is  recoverable  in  this  form  of  action.  See  Skip  v.  CrosskiUy  L.  R.,  10  Eq. 
73  ;  Askffufs  Case,  L.  R.,  9  Ch.  664,  666. 

There  is  an  important  difference  between  cases  where  a  contract  may  be 
rescinded  on  account  of  fraud  and  those  in  which  it  may  be  rescinded  on 
the  ground  that  there  is  a  difference  in  substance  between  the  thing 
bargained  for  and  that  obtained  ;  for  "  it  is  enough  to  show  that  there  was 
a  fraudulent  representation  as  to  any  part  of  that  which  induced  the  party 
to  enter  into  the  contract  which  he  seeks  to  rescind ;  but  where  there  has 
been  an  innocent  misrepresentation  or  misapprehension,  it  does  not  authorize 
a  rescission,  unless  it  is  such  as  to  show  that  there  is  a  complete  difference 
in  substance  between  what  was  supposed  to  be  and  what  was  taken,  so  as  to 
constitute  a  failure  of  consideration."  Kennedy  v.  Panama,  the,  R,  Mail  Co,, 
L.  R.,  2  Q.  B.  580,  587,  per  cur. 

Where  a  man  has  been  obliged  involuntarily,  and  bv  wrongful  duress,  to 
pay  money,  it  may  be  recovered  in  this  action  ;  as,  where  he  has  paid  an 
exorbitant  sum  to  redeem  his  goods  from  mwn  ;  Astley  v.  Reynolds,  2  Str. 
915  :  or,  wrongful  detention ;  AsJimoU  v.  )Vaintoright,  2  Q.  B.  837  ;  Green 
V.  Duckett,U  Q.  B.  D.  275.  See  Kendal  v.  IFood,  L.  R.,  6  Ex.  243,  arUe, 
p.  544.  rlaintiff  being  indebted  to  the  defendant  and  others,  offered  a 
composition  of  5s.  in  the  poimd,  which  some  of  the  creditors  accepted,  but 
the  defendant  refused  until  the  plaintiff  had  privately  given  him  50^,  when 
he  executed  the  deed.  Some  of  the  other  creditors  bad  refused  to  si^ 
unless  the  defendant  signed,  and  this  he  knew ;  held  that  the  plaintiff 
could  recover  the  502.  Atkinson  v.  Denby,  7  H.  &  N.  934  ;  31  L.  J.,  Ex. 
362,  Ex.  Ch. ;  In  re  Lenzberg's  Policy,  7  Ch.  D.  650,  and  see  post,  p.  551. 
So,  where  a  party  to  a  reference  has  been  obliged  to  pay  an  unreasonable 
charge  of  the  arbitrator  in  order  to  take  up  the  award  ;  per  curiam  in  Re 
Coombs,  4  Exch.  839.  See  RoberU  v.  Eberhardt,  3  C.  B.,  N.  S.  482  ;  28  L. 
J.,  G.  P.  74,  Ex.  Ch.  So,  the  action  lies,  where  goods,  not  liable  to  seizure, 
are  seized  by  a  revenue  officer,  who  extorts  monev  to  release  them  ;  Irving 
V.  Wilson,  4  T.  R.  485  ;  or  a  public  officer  demands  and  exacts  an  excessive 
fee  ;  as  a  parish  clerk  for  a  search  in  a  register  ;  Steele  v.  Williams,  8  Exch. 
625  ;  22  L.  J.,  Ex.  225  ;  or,  a  corporation  officer  extorts  a  fee  for  grantinc^ 
a  licence ;  Morgan  v.  Palmer,  2  B.  &  C.  729 ;  or,  a  sheriff  claims  ana 
receives  a  larger  fee  than  he  is  entitled  to  ;  Dew  v.  Parsons,  2  B.  &  A.  562  ; 
or,  a  toll-keeper  exacts  an  illegal  toll ;  Parsons  v.  Blandy,  Wightw.  22  ;  or, 
a  railway  company,  bound  by  their  special  act  to  chai]ge  rates  equally  to 
all,  detains  or  refuses  to  carry  the  parceU  of  a  particu&r  person  until  he 
pays  an  unreasonable  chai^.  Parker  v.  Ot,  W,  Ru,  Co,,  7  M.  &  Gr.  253 ; 
Edwards  v.  Id.,  11  C.  B.  588 ;  21  L.  J.,  C.  P.  72 ;  Baaendale  v.  Id.,  16  C. 
B.,  N.  S.  137  ;  33  L.  J.,  C.  P.  197,  Ex.  Ch. ;  SiUton  v.  Gt,  W,  Ry,  Co.,  3  H. 

6  C.  800  ;  35  L.  J.,  Ex.  18 ;  L.  R.,  4  H.  L.  226;  BaxendaU  v.  L.  d:  S,  W. 
Ry,  Co.,  L.  R,  1  Ex.  137 ;  Gidlow  v.  Lancashire  d;  Yorkshire  Ry.  Co,,  L.  R., 

7  H.  L.  517.  And  this,  although  part  of  the  money  was  received  by  the 
defendants  as  agents  of  another  company  and  for  their  use.  Parker  v.  Bristol 
d:  Exeter  Ry,  Co.,  6  Exch.  702.  See  further  post,  pp.  563,  564.  So,  [if  a 
mortgagee  with  power  of  sale  refuse  to  stop  a  sale,  unless  the  mortgagor 
pays  expenses  not  duly  chargeable  upon  him,  which  the  mortgagor  accordmgly 
pays  under  protest  Close  v.  Phipps,  7  M.  ft  Gr.  586.  So,  where  a  mort- 
gagee having  agreed  to  assign  his  security  on  payment  of  principal,  interest, 
and  costs,  made  a  claim  for  costs  to  which  he  was  not  entitled,  and  on  his 
refusal  to  execute  the  assignment  on  any  other  texmsy  the  assignee,  by 
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direction  of  the  mortgagor,  paid  the  sum  demanded,  nnder  protest ;  htld, 
that  the  mortgagor  could  recover  the  excess,  as  paid  not  under  doreas  in  the 
strict  legal  sense,  but  as  naid  involuntarily  under  undue  pmaauie.     Frtuer 
▼.  FendUbury^  31  L.  J.,  U.  P.  1.     So,  if  a  sheriff  obtains  payment  bv  a 
wrongful  seizure  under  a^i.  feu  by  a  threat  of  selling  the  goods,  thoQf  fa  n^t 
liable  to  the  execution;    Valp\f\,  ManUy,  1  C.  R  594;    or,  a  acSicitor 
illegally  detains  deeds  till  an  undue  claim  is  satisfied ;  Wakefidd  v.  ^e^eh^yn, 
6  Q.  B.  276  ;  Turner  v.  Deane,  3  Exch.  836  ;  even  though  he  detain  them 
as  solicitor  of  the  third  person,  who  had  no  right  to  payment,  and  though 
he  has  paid  over  the  money  to  his  client ;  OaU»  v.  HudMn^  6  Elzeh.  346  ; 
20  L.  J.,  £x.  112  ; — ^in  all  such  cases,  this  action  is  maintainahle.     See  also 
Gibbon  v.  Gibbon,  13  C.  B.  205  ;  22  L.  J.,  C.  P.  131.    And  in  these  cases  it 
makes  no  difference  that  the  defendant,  who  has  obtained  the  moneir  as  an 
agent,  has  handed  it  over  to  his  principaL    See  SUds  y.  WiUiams,  8  £xcli. 
625,  and  cases  cited  Id.  629 ;  Gates  v.  Hudson,  supra,    AliUr — ^if  tlie  agent 
has  received,  without  fraud,  money  paid  under  a  mistake  of  facts,  and  has 
paid  it  over  to  his  principal^  or  settled  it  in  account  with  hiuL    HolUtnd  v. 
EusseU,  4  B.  &  S.  14  ;  32  L.  J.,  Q.  B.  297,  ante,  p.  545  ;  Shand  v.  Grant,  15 
C.  B.,  N.  S.  324. 

Personal  duress  will  of  course  avoid  a  payment  made  under  its  infloencf^ ; 
and  the  wrongful  detention  of  the  pLuntiff's  goods  or  property  for  the 
purpose  of  obtaining  money,  will,  we  have  seen  above,  be  ground  for 
reclaiming  the  money  paid  under  such  circumstances ;  but  this  is  not  on 
the  ground  of  duress,  out  because  the  payment  is  involuntary.  Where 
tliere  is  a  fair  and  bond  fide  agreement,  to  pay  for  redelivery  of  tlie  detained 
goods,  and  no  undue  advanti^e  taken,  the  action  will  not  Ue ;  for  geneiallj 
mere  duress  of  goods  will  not  avoid  a  contract  or  agreement,  so  as  to  enable 
a  mrty  to  recover  back  money  paid  under  it  See  AUee  v.  BaMumae,  3  M. 
&  W.  650;  Skeatev.  BeaJU,  11  Ad.  &  E.  983. 

A  party  cannot  try  a  title  to  land  in  an  action  for  money  paid,  to  release 
goods  taken  as  a  distress  by  a  claimant  of  the  land.      Lindon  v.  Hooper, 
Cowp.  414.     And  see  the  obtervations  of  the  court  in  Gingell  v.  Purkins,  4 
Exch.  725,  and  cases  cited  ante,  p.  545.      Nor  can  the  owner  of  cattle, 
rightfully  distrained  damage  feasant,  recover  in  this  action  an  excessive  de- 
mand for  damage,  though  paid  under  protest      Gulliver  y.  Cosens,  1  C.  R 
788.     So,  it  did  not  lie  by  a  tenant  agamst  his  landlord  for  the  overplus 
after  sale  under  a  distress  ;  for  the  proper  remedy  was  an  action  for  not 
leaving  it  in  the  hands  of  the  sheriff  or  constable ;  Yates  v.  Eastwood,  6 
Exch.  805  ;  20  L.  J.,  Ex.  303  ;  Evans  v.  Wright,  2  H.  &  N.  527  ;  27  L.  J., 
Ex.  50  ;  but  it  seems  that  the  stat  35  &  36  Vict  c.  92,  s.  13,  mslkes  it  the 
duty  of  the  landlord  to  pay  the  overplus  to  the  tenant,  and  this  form  of 
action  is  therefore  now  tne  appropriate  remedy.    Where  an  action  is  brought, 
and  the  defendant  pays  the  demand  *'  without  prejudice,"  he  nevertheless 
cannot  afterwards  recover  the  money  so  paid.    Brown  v.  M'Kinaily,  1  Esp. 
279.    So,  money  recovered  by  regular  legal  process,  though  in  fact  not  due, 
cannot  be  recovered  back  in  this  action  ;  Marriot  v.  Hampton,  7  T.  R.  269  ; 
Hamlet  v.  Richardson,  9  Bing.  644 ;  even  though  recovered  after  judgment  by  a 
writ  fraudulently  issued  to  levy  a  sum  already  paid  by  the  judgment  debtor. 
De  Medina  v.  Grove,  10  Q.  B.  152.     But,  where  a  certificated  bankrupt,  upon 
being  arrested  upon  a  ca.  sa.  for  a  debt  provable  under  the  commission, 
paid  the  money  under  a  protest  stating  his  bankruptcy  and  certificate,  and 
warning  the  sheriff  that  ne  should  apply  to  the  court  to  have  the  money  re- 
turned, it  was  held  that  this  was  not  such  a  payment  under  legal  process, 
with  knowledge  of  the  facts,  as  precluded  the  bankrupt  from  recovering 
back  the  money.    Payne  v.  Chapman,  4  Ad.  &  E.  364.    And,  where  defend- 
ant, knowing  he  had  no  real  claim,  arrested  the  plaintiff,  a  foveigner,  on  his 
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arrival  from  abroad,  for  10,000/.,  and,  under  the  compuUion  of  a  colourable 
legal  process,  extorted  from  him  500/.,  **as  a  payment  in  part  of  the 
writ,''  the  court  held  that  this  action  was  maintainable.  Ve  Gadaval, 
Dk.y  V.  CoUinSy  Id,  858., 

Agaiiist  officer  de  facto.]  Though  a  title  to  land  cannot,  as  we  have  seen, 
he  tried  in  this  form  of  action,  a  title  to  an  office  or  appointment  is  often 
tried  in  it.  Thus,  the  person  entitled  may  sue  a  usurper  of  an  office  for  the 
fees  wrongfully  received,  as  in  the  case  of  the  disputed  title  to  a  stewardship 
of  an  honour  or  a  court  baron  ;  Howard  v.  IFood,  2  Lev.  246  ;  Freem.  478, 
and  cases  collected  ib,  in  2nd  ed. ;  or  office  of  clerk  of  the  papers  in  the 
King's  Bench  office  ;  JVoodtoard  v.  A^ton,  1  Vent.  296 ;  or  olmie  of  clerk  of 
the  peace  ;  Wildes  v.  Russell^  L.  R.,  1  C.  P.  722  ;  or  the  office  of  registrar 
of  an  inferior  court ;  Osgood  v.  Nelsmi,  L.  R.,  5  H.  L.  636  ;  or  a  rightful 
against  a  tortious  guardian  in  socage  ;  obiter^  per  Holt,  C.  J.,  in  Lamiiie  v. 
Dorrell,  2  Ld.  Raym.  1217  ;  or  the  office  of  crier  of  a  court ;  Green,  v.  Heioett, 
1  Peake,  182  ;  or  prothonotary  ;  Campbell  v.  Hewlitt,  16  Q.  B.  268.  And  in 
such  actions  it  will  be  sufficient  to  show  the  fees  received  oommunibus  annia; 
Montague  v.  Preston,  2  Vent.  170,  171  ;  B.  N.  P.  76  («)  ;  semb.  Campbell  v. 
Hewlitt,  supra.  But  if  there  are  no  accustomed  fees  attached  to  the  office, 
and  the  profits  are  only  casual,  as  in  the  case  of  a  sexton  who  receives  only 
gratuities  for  showing  a  cathedral,  no  such  action  lies.  Boyter  v.  Dodsworth, 
6  T.  R.  681.  The  action  lies  against  a  corporation  which  has  taken,  and 
wrongfully  detained,  fees  belonging  to  an  officer  of  it ;  H(Ul  v.  Swansea, 
Mayor,  dx.y  of,  5  Q.  B.  526;  and  thus  the  title  to  the  office  itself 
may  be  tried. 

On  waiver  of  tort.]  We  have  seen  that  a  taking  or  detention  of  goods  from 
the  plaintiff  may  Be  sometimes  treated  as  a  sole  to  the  wrongdoer  ;  aiUe, 
p.  493.  So,  a  wrongful  receipt  by  the  defendant,  of  the  proceeds  of  ^oods 
wrongfully  sold,  maj  be  treated  as  a  receipt  to  the  plaintiff's  use,  by  waiving 
the  preceding  tortious  detention  of  them.  Lamint  v.  Dorrell,  2  Ld.  Raym. 
1216  ;  Kitchen  v.  Campbell,  3  Wils.  304.  So,  where  the  defendants  wrong- 
fullv  seized  money  of  the  pjlaintiff,  and  paid  it  to  their  joint  account  at  a 
bankers,  it  was  held  that  this  action  lay  against  both,  ifeate  v.  Harding,  6 
£xch.  349;  20  L.  J.,  Ex.,  260.  Where  a  member  of  the  defendant's  firm 
sold  the  plaintiff's  government  stock  under  a  foiged  power  of  attomev,  and 
the  defendants  received  the  price  innocently,  it  was  lield  that  the  plaintiff 
could  recover  the  price  in  this  form  of  action.  Stone  v.  Mar^  6  B.  &  C. 
551  ;  Marsh  v.  Keatina,  1  N.  C.  198.  The  rijght  to  maintain  this  action 
seems  in  such  cases  to  be  founded,  not  on  the  right  to  treat  a  mere  tort  as  a 
contract,  but  on  the  right  to  refrain  from  suing  lor  the  tort,  and  to  estop  the 
wrongdoer  from  setting  up  his  owe  wrong  to  defeat  the  plaintiff's  remedy  for 
the  proceeds.  Thus,  if,  after  a  wrongful  sale  of  goods,  the  owner  elect  to  claim 
and  to  accept  part  of  the  proceeds  of  the  sale  from  the  wrongdoer  as  money 
paid  to  his  use,  the  tort  is  waived,  and  the  owner's  only  remedy  for  ihe  re- 
tjidne  of  the  proceeds  is  by  action  for  money  had  and  received.  Lythgoe  v. 
Vem(m,  5  H.  &  N.  180 ;  29  L.  J.,  Ex.  164.  See  Smith  v.  Baker,  L.  R,  8  C. 
P.  360.  Conversely,  where  the  plaintiff  has  elected  to  treat  the  conversion  as 
a  tort  by  recovering  a  judgment  in  trover  against  A.,  he  cannot,  even  though 
the  judgment  be  unsatisfied,  sue  for  the  proceeds  of  the  sale  by  A.  and  the 
defendant,  which  sale  was  the  conversion  complained  of,  although  the  de- 
fendant alone  received  the  proceeds.  Buckland  v.  Johnson,  15  C.  B.  145  ;  23 
L.  J.,  C.  P.  204.  Such  a  defence  will,  however,  require  to  be  specially 
pleaded.  See  further  notes  to  Smith  v.  Hodson,  2  Smith's  L.  Cases,  and 
post,  Part  III,  sub  tit.  Actions  by  trustees  of  bankrupts. 
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This  action  lies  to  recover  money  in  the  hands  of  an  overseer,  levied  on 
a  conviction  which  has  been  quashed.    FelUiam  v.  Terry,  citecl  1  T.  R  387. 

Money  stolen  by  the  defendant  from  the  plaintitf  constitutes  a  debt  from 
the  defendant  to  the  plaintiff ;  but  the  generally  received  opinion  has  been 
that  it  could  not  be  sued  for  until  after  the  prosecution  of  the  defendant  for 
the  felony.  See  Stone  v.  Marsh,  ante,  p.  549 ;  Chowne  v.  BayltSy  31  Beav.  351 ;  31 
L.  J.,  Ch.  757.     And  it  has  been  held  that  the  plaintiff  would  be  nonsuited, 
where  his  case  was  founded  on  an  unprosecuted  felony;  WeUock  v.  Ccngtantuie^ 
2  H.  &  C.  146  ;  32  L.  J.,  Ex.  285.     The  doctrine  on  which  these  cases  were 
grounded  has,  however,  been  said  to  be  without  legal  foundation.      H^eUs  v. 
Alrahams,  L.  R.,  7  Q.  B.  554,  per  cur.      See  further  on  this  subject,  JSx  pie. 
Ball,  10  Ch.  D.  667,  C.  A.,  hUdland  Imur,  Co.  v.  Smith,  6  Q.  B.  D.  561, 
and  RoopeY.  D'Avigdor,  10  Q.  B.  D.  412. 

In  case  of  wa/gering  contracts.']  By  the  8  &  9  Vict  c  109,  &  18,  all  wa^^- 
ing  contracts  are  made  null  and  void  ;  and  no  suit  can  be  maintained  **  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won  uf>on  any 
wager,  or  which  shall  have  been  deposited  in  the  hands  of  any  person,  to 
abide  the  event  on  which  any  wager  shall  have  been  made.''  See  Hig- 
ginson  v.  Simpson,  2  C.  P.  D.  76. 

But  if  the  party  depositing  the  sum  staked,  claim  it  back  from  the  stake- 
holder, even  after  the  event  is  ascertained,  but  before  the  money  is  paid 
over,  he  can  maintain  money  had  and  received  against  him.  Hampden  v. 
IValsh,  I  Q.  B.  D.  189  ;  DiggU  v.  Higgs,  2  Ex.  D.  422,  C.  A.  Money  de- 
posited as  a  wager  upon  a  lawful  game  or  race  in  which  the  depositors  are 
engaged  does  not  come  within  the  proviso  in  sect.  18,  as  ''  a  sum  of  money 
to  be  awarded  to  the  winner  of  any  lawful  game,"  and  can,  therefore,  be  re- 
covered from  the  stakeholder  as  money  deposited,  on  a  void  contract  S.  C. 
overruling  Batty  v.  Marriott,  5  C.  B.  818 ;  Trimble  v.  HiU,  6  Ap.  Ca.  342, 
P.  C.    See  also  Batson  v.  Nevman,  1  C.  P.  D.  573,  C.  A. 

In  cases  of  illegal  coiitracte.']  Where  money  has  been  paid  in  pursuance  of 
an  illegal  contract,  it  is  generally  irrecoverable.  See  cases  cited  2  Smith's 
Lead.  Cases,  8th  ^.  547,  and  Lowry  v.  Bourdieu,  2  Dou^.  468.  And  there 
is  no  distinction  in  this  respect  between  mala  prohibtta  and  mala  in  se^ 
AvJbert  v.  Maze,  2  B.  &  P.  371  ;  Cannan  v.  Bryce,  3  B.  &  A.  179.  But,  in 
some  cases  it  is  recoverable  as  money  had  and  received  to  the  use  of  the  party 
paying  it,  as  in  the  following  cases  :  see  1  H.  BL,  4th  ed.,  65  n. ; — 

1.  When  the  contract  remains  executory,  though  the  plaintiff  and  defendant 
be  in  pari  delicto.  Tappenden  v.  Randall,  2  B.  &  P.  467  ;  as  a  deposit  iiponan 
illegal  wager ;  Axfbert  v.  Walsh,  3  Taunt.  277  ;  Busk  v.  WaUk,  4  Taunt. 
290  ;  or  on  any  other  illegal  consideration,  which  has  not  been  executed. 
Wilson  V.  Strugndl,  7  Q.  B.  D.  548.  Sed  qtuere,  whether  the  consideiatioa 
was  not  executed  in  this  case  1  Where  the  plaintiff  authorized  his  money  to 
be  applied  to  an  illegal  ])urpo8e,  he  may  recover  it  before  it  has  been  paid 
over  or  applied  to  such  purpose.  Bmu  v.  Ekless,  5  H.  &  N/  925  ;  29  L.  J., 
Ex.  438.     See  also  Taylor  v.  Bowers,  1  Q.  B.  D.  291,  C.  A. 

2.  Money  is  recoverable  from  a  stakeholder  in  whose  hands  it  has  been 
deposited  upon  an  illegal  consideration,  though  executed  hy  the  happening  of 
the  event  upon  which  a  wager  is  made  ;  provided  the  money  has  not  been 
paid  over  by  the  stakeholder  to  the  other  party,  or  was  paid  over  after 
notice  to  the  contrary.  Cotton  v.  Thurland,  5  T.  K.  405  ;  Bate  v.  Cartwrigkt, 
7  Price,  540  ;  Hastehw  v.  Jackson,  8  B.  &  C.  221  ;  Hodwn  v.  TerrilL  1 
Cr.  &  M.  797. 

3.  The  money  is  recoverable,  though  the  contract  be  executed,  if  the 
plaintiff  be  not  in  pari  ddicto  with  the  defendant;  per  Ld.  Mansfield,  C.  J., 
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Lotory  v.  Bmtrdieu,  2  Doug.  472.  As  where  money  is  extorted  from  the 
plaintiff  by  the  threat  of  prosecuting  a  penal  action  against  him ;  Unidn  ▼• 
LeapeTy  1  M.  &  Or.  747  ;  tVilliams  v.  Medley,  8  East,  378 ;  or,  to  induce  the 
plaintiff  to  accept  a  composition,  in  common  with  the  other  creditors,  on  the 
plaintiff's  debt  to  him.  Smith  v.  Bromley ,  2  Doug.  696,  n. ;  Atkinson  v. 
jDenby,  and  In  re  Lenzberg^s  Policy,  cited  ante,  p.  547.  So,  where  the  plaintiff 
gave  the  defendant  a  promissory  note  for  the  like  purpose,  and  was  com- 

Selled  to  pay  it  at  the  suit  of  a  third  person,  to  whom  the  defendant  had  in- 
orsed  it,  ne  was  held  entitled  to  recover  the  amount  from  the  defendant  in 
this  form  of  action.  Smith  v.  Guff,  6  M.  &  S.  160.  But  in  a  similar  case, 
ivhere  the  plaintiff  had  voluntaruy  paid  the  note  to  the  defendant,  it  was 
held  to  be  a  voluntary  payment,  which  he  could  not  recover  back.  Wilson 
V.  Ray,  10  Ad.  &  K  82. 

4.  Money  is  not  recoverable  where  the  contract  is  execvied  and  the  plaintiff 
is  in  pari  delicto  with  the  defendant.  Andree  v.  Fletcher,  3  T.  K.  266 ; 
Thistlewood  v.  Cracroft,  1  M.  &  S.  500  ;  *  Stokes  v.  Twitchen,  8  Taunt  492. 
So,  where  the  plaintiff  has  paid  money  to  compromise  a  prosecution  for  dis- 
obeying an  oraer  of  sessions,  which  he  afterwards  finds  to  be  irregular  and 
yuid,  he  cannot  recover  back  his  money.    GoodaU  v.  Lotbndes,  6  Q.^.  464. 

The  agent  of  a  party  to  an  Ulegal  contract,  who  receives  money  paid  under 
it  to  the  use  of  his  principal,  cannot  set  up  the  illegality  of  the  transaction 
to  an  action  brought  against  him  by  his  principal.  Tenant  v.  Elliott,  1  B. 
&  P.  3  ;  Farmer  v.  Russell,  Id.  296.  Bu^  it  is  otherwise  where  the  receipt 
itself  is  illegal,  and  the  agent  is  therefore  also  vartic^  criminis ;  McGregor 
v.  Lowe,  By.  &  M.  57  ;  per  Crompton,  J.,  in  ificholson  v.  Gooch,  5  E.  &  B. 
1016  ;  26  L.  J.,  Q.  B.  137. 

The  defence  of  illegality  must  be  specially  pleaded  ;  see  Defenjce  in  actions 
on  simple  contracts,  post,  p.  592. 

On  transfer  of  debt  by  and  between  three  parties,']  Where  A.  was  indebted 
to  B.,  and  B.  to  C,  and  B.  gave  an  order  to  A.  to  pay  C.  the  sum  due  from 
A.  to  B.,  and  the  order  was  assented  to  by  A.,  on  tne  security  of  which  C. 
lent  B.  a  further  sum  ;  it  was  held  that,  on  A.*s  refusal  to  pay,  C.  might  main- 
tain an  action  for  money  had  and  received  against  him.  Israel  v.  Douglas, 
1  H.  BL  239  ;  WHsrni  v.  Coupland,  5  B.  &  A.  228 ;  Walktr  v.  Rostrm,  9  Bl 
&  W.  411 ;  Griffin  v.  Weatherby,  L.  R.,  3  Q.  B.  753.  It  seems,  however, 
that  the  agreement  must  be  such  that  the  debt  due  from  B.  to  C.  is  thereby 
extinguished.  Gttxon  v.  ChadUy,  3  B.  &  C.  591  ;  Liversidge  v.  Broadbent, 
Wharton  v.  Walker,  infra;  Cochrane  v.  Green,  9  C.  B.,  N.  S.  448  ;  30  L.  J., 
C.  P.  97.  Where  A.,  being  indebted  to  B.,  gave  him  an  order  upon  C,  his 
(A.'8)  tenant,  to  pav  the  amount  out  of  the  next  rent  that  would  become  due, 
and  B.  sent  the  order  to  C,  but  had  not  any  direct  communication  with  him 
upon  the  subject,  and  at  the  next  rent-day  C.  produced  the  order  to  A.,  and 
promised  him  to  pay  the  amoimt  to  B.,  and,  upon  receiving  the  difference 
between  that  and  the  whole  rent,  A.  gave  a  receipt  for  the  whole, — it  was 
held  that  B.  could  not  recover  the  amount  of  the  order  from  C,  either  in  an 
action  for  money  had  and  received,  or  upon  an  account  stated.  Wharton  v. 
WaUcer,  4  B.  &  C.  163  ;  see  the  principle  of  the  cases  discussed  in  Liversidge 
V.  Broadbent,  4  H.  &  N.  603  ;  28  L.  J.,  Ex.  332.  So,  where  an  overseer 
stopped  part  of  a  pauper's  allowance,  and  engaged  to  pay  it  to  the  pauper's 
landlord  for  his  rent,  m  pursuance  of  an  understanding  lietween  the  three,  it 
was  held  that  the  landlord  could  not  maintain  money  had  and  received 

r'nst  the  overseer.  Bladdedge  v.  Harman,  1  M.  &  Rob.  344.  Where,  by 
consent  of  all  parties,  the  defendant  is  to  pay  to  the  plaintiff  a  debt  due 
from  defendant  to  A.,  wno  is  the  plaintiff's  deotor,  it  lies  on  the  plaintiff 
to  show  that  there  was,  at  the  time  of  the  agreement,  an  ascertained  debt 
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due  from  defendant  to  A.  Fairlie  v.  Denton,  8  B.  &  C.  395.  A  promiae  by 
A.  to  B.  to  pay  monev  when  A.  receives  a  debt  dne  to  him  from  C.,  does  not 
conntitute  an  equitable  assignment,  so  as  to  chaise  the  debt  in  the  hands  of 
C,  or  to  afford  a  defence  in  an  action  by  A.  against  C.  for  the  debt  due  to 
him.  Field  v,  Megaw,  L.  R.,  4  C.  P.  660.  But  an  undertaking  to  pay  when 
and  as  received  "  all  dividends  coming  to  me  in  respect  of  my  proof  for 
800^,  upon  the  estate  of  J.  L./'  operates  as  an  e(juitable  assignment  of  each 
dividends.  Ez  pte.  Brett,  7  Ch.  D.  419.  A  writmg  opening  a  credit  for  a 
particular  sum  does  not  constitute  an  equitable  assignment  thereof.  Lari- 
viere  v.  Morgan,  L.  R.,  7  H.  L.  423.  If  an  order  given  by  A.  to  B.  to  pay 
C.  a  debt  due  from  B.  to  A.  amounts  to  a  bill  of  excliange,  as  defined  in  the 
Stamp  Act,  1870,  s.  48  (ante,  p.  225),  it  will  in  general  be  inadmissible  in 
evidence  unless  stamped  as  such.  Fott  v.  Lomas,  6  H.  &  K.  529  ;  30  L.  J., 
Ex.  210.  See  Griffi,n  v.  Weatlierhy,  ante,  j).  551,  and  cases  dted  arU^^ 
pp.  227,  228.  It  may  be  observed  that  the  Bills  of  Exchange  Act,  45  &  46 
Vict.  c.  61,  s.  53,  provides  that  "  a  bHl  of  itself  does  not  operate  as  an  assign- 
ment  of  funds  in  the  hands  of  the  drawee,  available  for  payment  thereoL^ 

Under  the  J.  Act,  1873,  s.  25  (6),  ante,  p.  282,  any  absolute  assignment 
by  writing  under  the  hand  of  the  assignor,  (not  purporting  to  be  by  way 
of  charge,  only),  of  any  debt  of  which  notice  in  writmg  shall  have  been 
given  by  the  debtor,  is  effectual  to  ti-ansfer  the  legal  right  to  the  debt  and 
the  remedies  therefor  from  the  date  of  the  notice.  An  assignment  by  way 
of  mortgage,  is  within  this  sub-section.  Burlinson  v.  Hall,  W.  N.  1884,  p.  6i, 
Q.  B.  D. 

In  case  of  partnership.']  One  partner  cannot  sue  his  co-partner  for  his 
share  of  the  profits  as  long  as  the  partnership  is  undissolved  and  acconnts 
unsettled  ;  therefore  where  two  persons  agree  to  divide  the  profits  of  an 
agency  between  them,  and  one  oi  them  receives,  on  account  of  such  agency, 
a  certain  sum  of  money,  the  other  cannot  maintain  tliis  action  for  a  moiety, 
it  being  a  partnership  transaction,  and  there  being  no  account  settled. 
Bi/vill  V,  Hammond,  63.  &  C.  149.  A  transaction  between  partners  may, 
however,  by  agreement,  or  a  Be])arate  security,  be  so  separated  from  the 
])artnership  affairs,  though  arising  out  of  them,  as  to  form  the  subject  of  an 
action  by  one  against  another.  Such  an  action  involves  no  general  account. 
See  Jackson  v.  Stoplierd,  2  Cr.  &  M.  361 ;  Coffee  v.  Brian,  3  Bing.  54 ;  Pear- 
son V.  Skelton,  1  M.  &  W.  504 ;  also  cases  ante,  p.  532,  Action  for  money 
paid,  and  post,  p.  558,  Action  on  an  a>ccount  stated. 
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Where  interest  is  recoverable  by  law,  it  is  either  claimed  in  a  special 
claim  on  an  agreement — or  given  by  way  of  damages  by  the  juiy,  tiEough 
not  demanded  in  the  claim, — or  it  is  the  subject  oi  a  separate  claim  for  in- 
terest, which  last  fonn  has  been  commonly  adopted  where  the  principal 
sum  only  is  recoverable  imder  another  claim.  Thus,  as  interest  is  not  gene- 
rally recoverable,  at  common  law,  on  claims  for  goods  sold,  money  lent 
or  paid ;  vide  post,  p.  553 ;  it  is  usual,  if  interest  be  due  at  all,  to  de^ 
mand  it  in  a  separate  claim.  Gibbs,  C.  J.,  in  Maberley  v.  Robins,  5  Taunt 
625,  thought  that  a  separate  count  was  not  necessary  to  enable  the  jury  to 
give  interest  by  way  of  damage  even  on  a  count  to  recover  a  deposit  paid 
on  a  sale,  and  in  cases  within  the  statute  3  &  4  WiU.  4,  c.  42,  post,  p.  555, 
the  claim  seems  to  be  superfluous,  for  the  jury  may  give  interest  on  any 
issue  in  such  cases.    See  also  Edwards  v.  Ot.  W,  Ry.  Co.,  II  C.  B.  588  ;   21 
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L.  J.y  C.  P.  72.  A  claim  for  interest  is  not  supported  by  proof  that  the  de- 
fendant, a  widow,  promised  the  plaintiff  to  nay  interest  on  a  debt  of  her 
husband,  if  the  plaintiff  forbore  to  '*  proceea  against  her**  for  payment  of 
tlie  debt ;  for  the  debt  was  not  her  debt.    Fetch  v.  Lyon*  9  Q.  B.  147. 

Under  this  he^d  the  subject  of  interest  will  be  noticed  generally,  and 
without  reference  to  a  special  claim. 

Interest,  when  recoverable,  is  to  be  calculated  down  to  the  time  of  final 
judgment  Bobinson  v.  Bland,  2  Burr.  108d-S.  But  if  there  has  been  a 
tender,  it  runs  only  to  the  time  of  such  tender.  Dent  v.  Dunn,  3  Camp. 
296.  Where  a  principal  sum  is  payable  with  interest  at  a  fixed  rate  the  in- 
terest ceases  to  accrue  on  the  recovery  of  a  judgment  for  the  principal,  for 
the  contract  has  then  passed  in  rem  Judicatam.  Florence  v.  Jenings,  2  C.  B., 
N.  S.  454  ;  26  L.  J.,  C.  P.  274  ;  Ex  pte,  Orietital  Financial  Association,  4 
Ch,  D.  33,  C.  A. ;  Ex  pU.  Fewings,  25  Cli.  D.  338,  C.  A.,  distinguishing 
Popple  V.  Sylvester,  22  Ch.  D.  98.  A  judgment  debt  bears  interest  at  4  per 
cent  under  1  &  2  Vict.  c.  110,  s.  17.    Ex  pit.  Financial  Association,  supra. 

When  due  at  common  law,]    The  principle  upon  which  interest  is  claimed 

at  common  law  is,  that  it  is  matter  of  contract,  express  or  implied,  between 

the  parties.    *'  It  is  How  established  as  a  general  principle,  tnat  interest  is 

allowed  by  law  only  upon  mercantile  securities,  or  in  those  cases  where 

there  has  been  an  express  promise  to  pay  interest ;  or  where  such  promise 

is  to  be  implied  from  the  usage  of  trade,  or  other  circumstances'*;  per 

Abbott,  C.  JT,  Higgins  v.  Sargent,  2  B.  &  C.  349  ;  Page  v.  Newman,  9  B.  &  C. 

381  ;  Bhodes  v.  Ehodes,  Johns.  653  ;   29  L.  J.,  Ch.  418  ;  notwithstanding 

many  older  cases  at  variance  with  the  rule  as  above  stated.    See  Foster  v. 

Weston,  6  Bing.  714 ;  Amott  v.  Redfem,  3  Bing.  369  ;  Pinhom  Vi  Tucking^ 

ion,  3  Camp.  468  ;   SuHnford  v.  Bum,  Qow,  8.     That  there  may  be  a  usage 

to  pay  a  certain  interest  on  the  settled  balance  of  a  merchant's  account,  see 

Orme  v.  GalUncay,  9  Kxch.  544  ;  23  L.  J.,  Ex.  118.    Where  title  deeds  have 

been  deposited  to  secure  a  loan  the  loan  carries  interest.  In  re  Ken's  Policy, 

L.  R.,  8  Eq.  331.    In  an  action  on  an  undertaking  to  let  judgment  go  by 

default  in  a  suit  for  a  mortgage  debt,  and  to  pay  principal  and  interest,  in 

consideration  of  staying  execution  for  a  certain  tmie,  it  was  held  that  the 

jury  might  give  interest  by  way  of  damages  down  to  the  date  of  the  verdict 

for  oreach  of  the  agreement  by  non-payment ;  and  this  without  the  aid  of 

Stat.  3  &  4  Will.  4,  c.  42.    Harper  v.   Williams,  4  Q.  B.  219.     Where  the 

contract  is  to  pay  a  sum  of  money,  with  interest,  at  a  given  rate  on  a  given 

day,  if  the  sum  be  not  paid  on  that  day,  there  is  no  contract  to  continue  to 

pay  the  same  rate  of  mterest  after  the  day  for  payment ;   damages  may, 

nowever,  be  awarded  by  the  jury  for  the  non-payment,  and  the  former  rate 

may  be  taken  by  them  as  a  giude  in  assessing  the  damages.    Cook  v.  Fowler, 

L.  k,  7  H.  L.  27.    See  also  Goodeftap  v.  BoberU,  14  Ch.  D.  49,  C.  A. 

The  following  cases  in  which  interest  was  not  allowed  must  now  be  taken 
as  subject  to  the  statute  hereafter  mentioned. 

It  has  been  held  that  interest  cannot,  at  common  law,  be  recovered  on 
money  received  to  the  use  of  another  ;  De  Havilland  v.  Bowerhank,  1  Camp. 
'  50 ;  though  the  money  was  obtained  by  fraud ;  Crockford  v.  Winter,  id. 
129 ;  nor,  for  money  lent,  to  be  repaid  either  upon  demand  or  at  a  given 
time ;  Calton  v.  Bragg,  15  East,  223  ;  Higgins  v.  Sargent,  2  B.  &  C.  351  ; 
nor,  where  the  borrower  by  a  written  instrument  promised  to  repay  it  at  a 
certain  time  ;  Page  v.  Neumian,  9  B.  &  C  378  ;  nor,  on  monev  paid  ;  Carr 
v .  Edwards^  3  Stark.  132 ;  nor,  on  money  due  for  work  and  labour ;  Tre- 
lavmey  v.  Thomas,  1  H.  Bl.  303  ;  nor,  on  money  due  for  goods  sold  and  de- 
liveied  to  be  paid  for  on  a  certain  day  ;  Gordon  v.  Swan,  12  East,  419  ;  2 
Camp.  229,  n ;   nor,  upon  a  policy  of  insurance  ;  Kingston  v.  M*Intosh,  1 
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Camp.  518  ;  nor,  upon  a  policy  of  insurance  on  a  life,  where  the  money  -wss 
payable  aix  months  after  proof  of  the  death  ;  Higgins  v.  Sargent^  2  H.  &  C. 
348  ;  nor,  on  a  sinj^le  bond  ;  Hogan  v.  Page,  1  B.  &  P.  337  ;  nor,  on  rent ; 
per  Tindal,  C.  J.,  Foster  v.  Weston,  6  Bing.  714  ;  nor,  on  an  instrument, 
^  to  pay  1500/.  to  be  delivered  in  goods  hj  three  payments  of  5002.  each,  at 
3, 5,  and  7  months.''  Foster  v.  Weston^  6  Bmg.  709.  An  auctioneer  eniployed 
to  sell  an  estate,  who  receives  a  deposit  from  the  purchaser,  is  a  stakeiiolcler 
liable  to  be  called  upon  to  pay  the  money  at  any  time ;  and,  therefcne, 
although  he  may  make  interest  by  it,  he  is  not  liable  to  pay  interest  to  the 
vendor  on  the  completion  of  the  contract  Harrington  v.  Hoggart,  1  B.  &  Ad. 
577.  So,  of  an  agent  or  banker  who  holds  money  payable  at  a  moment  s 
notice.     See  cases  cited  by  Parke,  J.,  S.  C. 

Interest  in  the  case  of  mercantile  instrumefde.']  The  mercantile  instnunents 
which  have  always  been  held  to  carry  interest,  whether  mentioned,  or  not» 
are  bills  of  exchange  and  promissory  notes.    By  the  Bills  of  Exchange  Act, 
1882,  e,  9  (3),  ante,  p.  320,  where  a  bill  of  exchaime,  or  promissory  note, 
see  s.  89,  ante,  p.  375,  is  expressed  to  be  payable  w^ith  interest,  unless  the  in- 
strument othei'^'ise  provides,  interest  runs  from  the  date  thereof,  and.  if  un- 
dated from  its  issue ;  and  where  interest  is  made  payable  at  a  certain  rate,  the 
jury  may  give  interest  at  the  same  rate,  against  the  drawer,  from  the  time  of 
being  due  ;  Keene  v.  Keene,  3  C.  B.,  N.  S.  144  ;  27  L.  J.,  C.  P.  88 ;  but  the 
jury  are  not  bound  to  give  it.     Co(^  v.  Fowler,  ante,  p.  663.     If  the  instru- 
ment is  silent  about  interest,  it  is  payable  only  from  the  time  when  the 
instrument  becomes  due.     Upon  a  bill  or  note,  payable  on  demand  gene- 
rally, not  specifying  interest,  interest  is  given  from  the  time  of  the  demand 
proved ;  Blaney  v.  Hendricks,  2  W.  Bl.  761  ;  or,  dispensed  with,  e.g.,  by  the 
bank  which  gave  the  note  closing  its  doors  ;  In  re  East  of  England  Banking 
Co,,  L.  R.,  6  £q.  368  ;  L.  R.,  4  Cn.  14 ;  overruling  In  re  Herefordshire  Bank- 
ing Co,,  L.  R.,  4  £q.  260.    And  when  no  demand  is  proved,  from  the  issuing 
of  the  writ.    Pierce  v.  Fothergill,  2  N.  C.  167.    Against  the  drawer  of  a  bill, 
not  mentioning  interest,  interest  is  only  recoverable  from  the  time  of  his 
receiving  notice  of  dishonour.     Walker  v.  Barnes,  5  Taunt.  240  ;  I  Marsh, 
36.     It  has,  however,  been  said  that,  in  an  action  on  a  bill  not  bearing  in- 
terest on  its  face,  interest  is  in  the  nature  of  damages,  and  the  juiy  may 
allow  it,  or  may  disallow  it  in  case  the  delay  of  payment  has  been  occa- 
sioned by  the  delault  of  the  holder  ;  per  Bayley,  Jt,  Cameron  v.  ^lith,  2  R 
&  A.  308  ;  Breicerton  v.  Parker,  17  L.  T.,  N.  S.  325,  Byles,  J.     But,  thouch 
the  jury  ai'e  to  decide  whether  interest  is  to  be  allowed,  and  what  is  the 
interest  current  at  any  particular  place,  it  is  a  question  of  law  what  rate  of 
interest  is  to  be  allowed  on  such  a  bill ;  therefore  where  the  jury  gave  the 
indorsee  of  a  bill  interest  at  6  per  cent,  in  an  action  against  the  drawer  on 
non-acceptance,  and  the  interest  at  the  place  where  it  was  drawn  was  found 
to  be  25  per  cent.,  it  was  held  that  the  plaintiff  was  entitled  by  law  to  the 
higher  rate.    GMs  v.  Fremont,  9  Exch.  26  ;   22  L.  J.,  Ex.  302.    The  indorsee 
of  a  bill  may  sue  the  acceptor  for  interest,  although  he  has  taken  another 
bill  from  the  defendant  for  the  amount  of  the  first,  which  has  been  duly 
paid.    Lumley  v.  Musgrave,  4  N.  C.  9. 

When  goods  are  sold  to  be  paid  for  by  bill,  interest  from  the  time  when 
the  bill  would,  if  given,  have  become  cme  may  be  recovered  as  part  of  the 
price  in  an  action  for  goods  sold  and  deliverea.  Farr  v.  Ward,  3  M.  &  W. 
25  ;  Davis  v.  ^yth,  8  M.  &  W.  399. 

Interest  impUed."]  A  promise  to  pay  interest  moy  be  implied  from  the 
acts  of  the  parties.  Thus,  where  a  former  balance  has  been  settled  upon  an 
allowance  of  interest  in  a  banker's  book,  it  is  an  admission  by  the  party,  of 
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a  contract  to  pay  interest  on  the  eums  advanced  to  Iiim  by  the  hanker. 
CaUmi  V.  Braggy  16  East,  223,  228,  per  Ld.  Ellenborough,  C.  J.  But  where 
the  defendant  undertook  to  transfer  to  pkintififs  account  a  sum  due  from 
defendant  to  A.,  plaintiff  cannot  recover  interest  on  it  merely  because  inte- 
rest was  allowed  in  the  usual  course  of  dealing  between  defendant  and  A. 
Fruhling  v.  Sckroeder,  2  N.  C,  77. 

Compound  interest  is  not  generally  allowed  unless  the  parties  have 
expTessly  or  impliedly  contracted  to  pay  it,  or  there  be  a  custom.  Fergusson 
V.  Fyffe,  infra.  Even  where  the  defendant  contracted  to  pay  money  by  cer- 
tain instalments,  and  also  interest  on  each  instalment  from  the  day  ap- 
pointed for  payment,  and  to  secure  payment  of  such  intejest  by  his  bond,  it 
was  held  that,  on  default  of  payment,  a  jury  was  not  bound,  either  at 
common  law  or  under  stat.  3  &  4  Will.  4,  c.  42,  s.  28,  to  award  interest  ujK)n 
such  interest.  Attwood  v.  Taylor,  1  M.  &  Gr.  279.  Where  the  plaintiffs 
had  acted  as  agents  for  the  defendant,  and  advanced  moneys,  and  at  the 
close  of  each  account  (which  was  delivered  annually)  had  chaiged  interest, 
and  at  each  rest  had  added  the  interest  of  the  preceding  year  to  the  princi- 
pal, Ld.  Ellenborough  held  that  the  accounts,  which  hcui  not  been  objected 
to  for  a  number  of  years,  afforded  evidence  of  a  promise  to  pay  interest  in 
this  manner.  Bruce  v.  Hunter,  3  Camp.  467.  But,  where  compound  inte- 
rest is  so  chaiged,  it  must  appear  that  the  debtor  knew  that  the  practice 
was  to  make  such  rests.  Moore  v.  Voughton,  1  Stark.  487  ;  and  see  Dawes 
▼•  Pinner,  2  Camp.  486,  n.  And  even  where  a  mortgage  debtor  had  settled 
mortgage  accounts  on  the  footing  of  compound  interest,  both  he  and  the 
mortgagee  being  under  the  erroneous  impression  that  compound  interest 
was  payable  under  the  mortgage  deed,  the  debtor  was  held  entitled  to  have 
the  accounts  reopened.     Daniell  v.  Sinclair,  6  Ap.  Ca.  181.  P.  C. 

Where,  by  the  course  of  dealing  between  a  banker  and  liis  customer,  the 
former  has  chai^ged  compound  interest  on  the  amount  of  the  customer's 
overdrawn  account,  the  banker  loses  the  right  to  charge  compound  interest 
when  the  relation  of  banker  and  customer  ceases  between  the  parties,  as  on 
the  death  of  the  customer  ;  IViUiamson  v.  IVilliamson,  L.  R.,  7  Eq.  542  ; 
following  Fergusson  v.  Fyffe,  8  CI.  &  F.  121.  But  it  seems  that  the  balances 
will  carry  simple  interest  from  the  customer's  death.    S.CC. 

Interest  by  statute.']  By  stat  3  &  4  WilL  4,  c.  42,  s.  28,  **  upon  all  debts  or 
sums  certain  payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of 
any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit, 
allow  interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of  in- 
terest, from  the  time  when  such  debts  or  sums  certain  were  payable,  if  such 
debts  or  sums  be  payable  by  virtue  of  some  written  instrument  at  a  certain 
time  ;  or  if  payable"  otherwise,  then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing,  so  as  such  demand  shall  give  notice 
to  the  debtor  that  interest  will  be  c&imed  from  the  date  of  such  demand 
until  the  term  of  payment ;  providal  that  interest  shall  be  payable  in  all 
cases  in  which  it  is  now  payable  by  law." 

By  sect.  29,  the  jury,  **  may,  if  they  shall  think  fit,  dve  damages  in  the 
nature  of  interest  over  and  above  the  value  of  the  goods  at  the  time  of  the 
conversion  or  seizure  in  all  actions  of  trover  or  treepass  de  bmiis  asptyrtatis, 
and  over  and  above  the  money  recoverable  in  all  actions  on  policies  of 
assurance  made  after  the  passing  of  this  Act"  (14th  August,  1833). 

Money  claimed  on  a  special  agreement  in  writing,  to  let  judgment  go  by 
default,  in  an  action  against  a  mortgagor  for  principal  and  interest,  and  to 
pay  the  amount  of  debt  and  costs  on  a  named  day,  if  certain  securities  were 
then  ready,  is  not  a  debt  certain  payable  at  a  time  certain  within  sect.  28  ; 
Mm&.  Harper  v.  TVilliams,  4  Q.  B.  219.    The  deposit  paid  on  a  consideration 


556  Action  on  an  Aceount  Stated, 

thai  has  failed  may  be  recovered  l>ack  with  interest,  on  a  previons  demiod 
of  interest  made  under  it ;  Mowatt  v.  Londesboroughy  4C&B.  1;  23L.J^ 
Q.  6.  177 ;  claiming  interest  from  an  earlier  date  than  the  date  of  die 
demand  will  not  vitiate  it ;  S.  C.  So,  interest  may  be  lecovered  on  an 
over-payment  made  by  a  person  to  obtain  his  goods  &om  a  carrier,  on  which 
an  illegal  charge  has  been  made,  if  due  demand  be  made  under  the  statute. 
Edwards  v.  67.  fV.  Ry,  Co.,  11  C.  B.  688 ;  21  L.  J.,  C.  P.  72.  A  letter  of 
application  for  a  loan  till  a  day  certain,  not  showing  on  the  face  of  it  aii 
obligation  to  repay,  is  not  an  instrument  by  virtae  of  w^hich  the  debt  is 
payable  at  a  ceilain  time.  Taylor  v.  Holt^  3  H.  &  C.  452  ;  34  L-  J-,  Ex- 1- 
A  demand  of  payment  of  the  balance  of  an  account,  stated  therein  inaoea- 
rately,  is  not  within  the  statute.  HiU  v.  S.  Staffordshire  Ry.  Co.,  L.  R,  15 
Eq.  154 ;  mird  v.  Eyre,  15  Ch.  D.  130,  C.  A.  In  Du^tctnnhe  v.  Bri^^ 
Club  dec.  Co.,  L.  R,  10  Q.  B.  371,  it  was  held  (diss.  Blackburn,  J.),  that  in- 
terest was  i*ecoverable,  thougli  the  day  of  payment  was  not  mentioned  in 
the  instrument  if  it  could  be  ascertained  afterwards  by  reference  to  some 
event,  e.  </.  the  delivery  of  goods.  This  decision  is,  however,  inconsiBtent 
with  that  in  Merdiant  ShippiiKj  Co.  v.  Armitage,  L.  R,  9  Q.  B.  99,  114,  £i. 
ill.,  where  it  was  held  that  a  lump  sum  payable  for  freight,  under  a  chaiter- 
l)arty,  on  the  delivery  of  the  cai^o  is  not  within  the  section. 

A  notice  of  a  call  made  on  a  contributory  of  a  company  bein^  wound  npt 
stilting  that  interest  would  be  charged  if  payment  were  not  made  by  a 
certain  dav,  is  within  sect  28.  Ex  j)te.  Lintott,  L.  R.,  4  Eq.  184  ;  Barrw't 
Case,  L.  R,  3  Ch.  784  ;  see  In  re  Welch  FUmnd  d:  Tweed  Co.,  L.  R,  20  Eq. 
360  ;  as  to  interest  on  calls  on  forfeited  shares,  see  Stockeii's  Case,  L.  Rt 
6  Eq.  6. 

Interest  is  not  payable  under  a  policy  of  insurance,  under  sect.  29,  in 
respect  of  a  delay  in  payment  occasioned  only,  by  there  being  no  P«^^ 
who  could  give  a  dif«e]iarge  for  the  amount  thereof.  Webster  v.  BnM 
Empire  dc  Assur,  Co.,  15  Ch.  D.  169,  C.  A. 

By  17  &  18  Vict.  c.  90,  s.  1,  all  acts  or  parts  of  acts  of  parliament  men- 
ti(ined  in  the  schedule,  and  "all  existing  laws  against  usury,*'  are  repealed. 
By  sect.  3,  where  interest  was  payable  on  August  10th,  1854,  on  any  con- 
tract, express  or  implied,  for  payment  of  the  legal  or  current  rate  of  intereit, 
or  where  interest  was  then  payable  by  anv  nue  of  law,  the  same  rate  shall 
be  recoverable  as  if  the  act  had  not  passed.  By  sect.  4,  nothing  is  to  affect 
the  law  relating  to  pawnbrokers.  See  Flif/ht  v.  Beed,  1  H.  &  C.  703;  32  L 
J.,  Ex.  265,  and  observations  thereon  in  Rimini  v.  Van  Praagh,  L.  R,  8  Q. 
B.  1.  The  repeal  of  the  usury  laws  does  not,  however,  deprive  the  court 
of  the  power  of  relieving  expectant  heirs  from  unconscionable  bazsaiii& 
Aylesford,  EL  of,  v.  Morris,  L.  R.,  8  Ch.  484.  See  also  BolingMke  t. 
(fRorhe,  2  Ap.  Ca.  814,  D.  P. 


ACTION  ON  AN  ACCOUNT  STATED. 

By  Rules  1883,  0.  xx.  r.  8.  "in  every  case  in  which  the  cause  of  action  ifi 
a  stated  or  settled  account,  tne  Stime  shall  be  alleged  with  particulara,  but 
in  every  case  in  which  a  statement  of  account  is  relied  on  by  way  of 
evidence  or  admission  of  any  other  cause  of  action  which  is  pleaded,  the 
name  shall  not  be  alleged  in  the  pleadings." 

To  recover  ujion  a  claim  on  an  account  stated  the  plaintiff  must  prove  au 


^ 
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absolute  acknowledgment  by  the  defendant  of  the  plaintiffs  claim.  A 
qualitled  acknowledgment  is  not  sutiicient,  as  *'  I  would  have  paid  you  if 
you  had  not  done  so  and  so."  Evans  v.  Verity,  Ry.  &  M.  239.  And  an 
ofifer  of  a  sum  certain,  on  demand  of  a  larger,  is  not  evidence  on  the  account 
stated.  Waynian  v.  Hilliard,  4  Moore  &  P.  729 ;  7  Bing.  101.  An  entiy 
in  a  bankrupt's  examination  of  a  certain  sum  being  due  to  A.,  is  not,  it 
seems,  evidence  of  an  account  stated  between  them.  Pott  v.  CUgg,  16  M.  & 
W.  321 ;  and  Ex  pU,  Topping,  34  L.  J.,  Bky.  44,  cited  jww<,  p.  614,  over- 
ruling Eicke  V.  Nokes^  1  M.  &  Bob.  359.  An  oral  admission  of  a  debt  due 
for  goods  sold,  is  evidence  of  an  account  stated,  though  the  agreement  for 
the  sale  was  in  writing.  NevjJiall  v.  Holt,  6  M.  &  W.  662.  An  agreement 
b^  a  member  of  a  company,  on  behalf  of  the  company,  to  pay  the  plaintiffs 
bill  in  consideration  oi'  withdrawing  an  attachment  against  the  company^s 
funds,  is  evidence  of  an  account  stated  in  an  action  against  the  member  as 
one  of  the  company,  though  the  defendant  became  a  member  after  the  debt 
was  incurred.  Barker  v.  Birt,  10  M.  &  W.  61.  The  company  in  this  case 
seems  to  have  been  an  unincorporated  company  or  trading  partnership. 
Where  a  party,  examined  before  commissioners  of  bankruptcy,  admitted 
that  he  had  received  a  sum  on  account  of  the  bankrupt,  after  an  act  of 
bankruptcy;  but  not  that  it  was  a  subsisting  debt ;  held  that  tliis  would 
not  support  a  count  on  an  account  stated  with  the  assignees.  Tiu;ker  v. 
Barrow,  7  B.  &  C.  623. 

A  promissory  note  given  in  1844  by  the  defendant  for  a  sum  described 
as  interest  on  a  note  for  117/.  dated  1838,  is  evidence  on  an  account  stated 
of  a  subsisting  debt  of  117/.  due  in  1844.  Perry  v.  Slade,  8  Q.  B.  115.  An 
I  0  U  is  evidence  of  an  account  stated  \vith  tlie  person  who  pivxluces  it, 
though  not  named  in  it,  and  if  another  person  was  meant,  the  defendant 
must  prove  this.  Fesenmayer  v.  Adcock,  16  M.  &  W.  449.  But  it  may  be 
shoAvn  that  it  was  given  on  a  consideration  that  has  failed  ;  as  for  part  of  a 
deposit  on  a  sale  which  has  gone  off  for  want  of  title.  Wilson  v.  JViUoUj 
14  C.  B.  616 ;  23  L.  J.,  C.  P.  137  ;  and  see  Berry  v.  Storey,  2  C.  L.  R.  815, 
H.  T.  1854,  C.  P.  Where  an  I  0  U  was  given  for  a  stipulated  premium, 
extra  the  consideration  specified  in  an  apprentice  deed,  wliich  was  therefore 
void  by  8  Ann.  c.  9,  s.  39,  yet  the  master  may  recover  tlie  money  under  an 
account  stated,  the  boy  having,  in  fact,  served  out  his  full  term.  IVestlake 
V.  Adams,  5  C.  B.,  N.  S.  248  ;  27  L.  J.,  C.  P.  271.  An  account  stated  may 
be  maintained  on  an  oral  agreement  of  what  the  balance  between  the  parties 
is,  though  one  of  the  items  be  the  price  of  land  sold  under  au  oral  agree- 
ment, wnether  the  statement  be  after  the  land  has  changed  hands  ;  Cocking 
V.  Ward,  1  C.  B.  858  ;  or  before,  if  it  be  shown  to  have  subsequently  come 
into  the  defendant's  possession ;  Laycock  v.  Pickles,  4  B.  &  S.  497 ;  33  L.  J., 
Q.  B.  43.  See  also  fvilson  v.  MarshaU,  post,  p.  558.  But  there  must  be  an  ad- 
mission of  a  debt  due,  in  order  to  support  an  account  stated :  therefore  when 
the  defendant  orally  agreed  to  purchase  a  lease  of  the  plaintiff,  and  gave  as 
deposit  an  1  0  U  for  25/.,  and  afterwards  refused  to  complete  the  purchase : 
it  was  held  that  the  I  0  U,  taken  with  the  circumstances  under  which  it 
was  given,  was  no  evidence  of  an  account  stated.  Lemere  v.  Elliott,  6  H.  & 
N.  656;  30  L.  J.,  Ex.  350.  See  Biick  v.  Hurst,  L.  R.,  1  C.  P.  297,  ante, 
p.  535. 

In  an  action  by  the  plaintiff  as  executrix,  where  the  defendant,  on  being 
applied  to  by  her  for  the  payment  of  interest,  stated  that  he  would  bring 
her  some,  it  was  held  that,  thou<^h  this  was  an  admission  that  something 
was  due,  still,  as  the  nature  of  the  debt  did  not  appear,  nor  whether  it  was 
due  to  the  plaintiff  as  executrix,  or  in  her  own  right,  nor  that  it  was  one  for 
which  assumpsit  would  lie,  the  plaintiff  was  not  entitled  to  recover  even 
nominal  damages.    Gree^i  v.  Davies,  4  B.  &  C.  235 ;  and  see  Teal  y.  Auty, 
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2  B.  &  B.  101.    And,  generally  an  account  is  not  stated  unless  some  specific 
sum  is  agreed  upon;  therefore  a  letter  asking  the  plaintiff  "to  hoMtUbe 
defendant's  cheque  till  Monday,  when  I  will  send  the  amount^"  the  amoimt 
of  the  cheque  being  unknown,  will  not  suDport  this  claim.    Lane  v  Hill 
18  Q.  B.  252;  21  L.  J.,  Q.  B.  318.     If  it  appear  that  the  account  is  stated 
of  a  debt  due  yrom  a  third  person  to  the  plaintiff,  which  defendant  promised 
to  pay  without  any  consideration,  this  is  a  defence.    French  v.  Frefich,  2  M. 
&  Gr.  644 ;  Wilson  v.  MarshaU,  L  R.,  2  C.  L.  366,  Ex.  Ch.     So,  where  the 
defendant  gave  a  written  promise,  to  pay  a  debt  due  from  her  deceased 
husband,  to  the  plaintiff's  deceased  husband  with  interest,  this  was  held  no 
evidence  on  a  common  count  for  interest,  or  on  an  account  stated;  for  the 
debt  was  not  due  from  the  defendant.     Fetch  v.  Lyon,  9  Q.  B.  147.      A 
promissor}'  note  was  found  among  the  testator's  papers,  upon  which  the 
executors  promised  to  pay  it,  but  it  afterwards  appeared  that  it  was  intended 
as  a  legacy,  and  was  not  in  payment  of  a  debt;  held  not  evidence  of  an 
account  stated  with  the  pavee.     Gotigh  v.  Findon^  7  Exch.  48 ;  21  L.  J,,  Ex. 
58.    A  written  guarantee  by  one  of  several  partners  without  the  authority 
of  the  others,  and  a  letter  written  by  their  clerk  explaining  it,  also  without 
the  authoritv  of  all,  are  not  evidence  of  an  account  stated  by  the  firm. 
Brettel  v.  IFilliams,  4  Exch.  623.     It  is  sufficient  to  prove  the  account 
stated  without  giving  evidence  of  the  several  items  constituting  the  account: 
BartUtt  V.  Enury,  1  T.  R.  42,  n. ;  and  proof  of  the  admission  of  a  sinide 
item  is  sufficient.     Highmort  v.  Primrose,  5  M.  &  S.  65. 

Where  a  partnership  has  been  dissolved  and  a  balance  struck,  it  may  be 
recovered  under  this  claim  even  as  between  partners ;  Foster  v.  Ailanson 
2  T.  R.  479  ;  Brierly  v.  Cripps,  7  C.  &  P.  709  ;  IVilson  v.  GuUing,  10  Binij! 
436 ;  and  the  action  is  then  maintainable  without  any  express  promise  to 
pay.  fVray  v.  Milestone,  5  M.  &  W.  21.  But  it  will  only  lie  on  a  final 
oalance  of  the  partnership  accounts,  and  not  during  the  continuance  of  the 

rrtnership.  Froniont  v.  Coupland,  2  Bing.  170  ;  Goddard  v.  Hodges^  I  Cr. 
M.  37 ;  Carr  v.  Smith,  6  Q.  B.  128.  If  an  account  were  stated  of  the 
balance  due  on  a  deed  or  bond,  this  action  did  not  lie,  for  it  continued  to 
be  a  specialty  debt.    Middleditch  v.  Ellis,  2  Exch.  623. 

The  plaintiff  may  recover,  though  the  account  was,  in  feet,  stated  bv  the 
defendant  witJi  the  plaintiff's  wife ;  but  not  on  an  accoimt  stated  by  the  ^"ife 
of  the  defendant ;  Styart  v.  Rowland,  B.  N.  P.  129 ;  unless  she  is  proved  to 
be  the  defendant's  agent  in  the  transaction.     An  acknowledgmtait  in  a 
casual  conversation  with  a  stranger,  not  shown  to  be  the  ^ent  of  the 
plaintiff,  is  not  sufficient.    Breckon  v.  Smith,  1  Ad.  &  E.  488.     Where  there 
were  accounts  between  A.  and  B.,  and  C.  became  a  partner  with  B.  and 
dealings  continued  between  the  partners  and  A.,  who  afterwaids  settled  an 
account  with  B.  and  C,  wherein  was  included  the  money  due  from  A.  to 
B.  alone,  Ld.  Kenyon  held  that  the  whole  might  be  given  in  evidence  in  an 
action  by  B.  and  C.  as  on  an  accoimt  stated.    Moore  v.  Hill,  Peake  Ev.   5th 
ed.,  253;  see  Gough  v.  Davies,  4  Price,  214 ;  David  v.  Mlice,  5  B.  &  C.'l96. 
The  debt  on  which  the  account  is  founded  may  be  an  equitable  one ;  thus 
where  a  trustee  holds  money  in  trust  for  the  plaintiff,  and  states  an  account 
with  him  and  acknowledges  himself  a  debtor  for  the  amount,  he  is  liable  on 
this  claim ;  per  Crompton,  J.,  Hoxcard  v.  Brownhill,  23  L.  J.,  Q.  R  23, 
citing  Boper  v.  HoUand,  3  Ad.  &  E.  99.    An  account  stated  was  formerly 
considered  conclusive,  but  errors  in  it  may  now  be  corrected;  per  Ld. 
Mansfield,  C.  J.,  2'rueman  v.  Hurst,  1  T.  R.  42 ;  Bails  v.  Lloyd^  12  Q.  B. 
531.    If  the  defendant  accounts  with  the  plaintiff'  in  a  particular  character 
he  will  be  taken  to  have  admitted  that  cliaiacter.    Jreacock  v  Harris   10 
East^  104.  ' 

A  promissory  note,  if  not  properly  stamped,  cannot  be  given  in  evidence 
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as  an  admission  of  an  account  stated  ;  Green  v.  Dauies,  4  B.  &  C.  235  ;  but 
an  unstamped  foreign  bill  of  exchange  drawn  abroad,  which  has  not  been 
presented  for  payment,  or  indorsed  or  negotiated  in  the  United  Kingdom, 
can  so  be  nsecl.  Ghiffin  v.  WecUherby,  L.  R.,  3  Q.  B.  753.  A  note,  payable 
on  a  contingency,  is  not  evidence  of  an  account  stated.  Morgan  v.  JoneA, 
1  C.  &  J.  162.  See  further  on  the  admissibility  of  bills  or  notes  to  prove 
an  account  stated,  ante,  pp.  335,  341,  355,  359,  378. 

The  account  must  be  stated  before  the  commencement  of  the  action ;  and 
where  a  defendant,  after  action  brought,  had  offered  a  cognovit,  it  was  held 
insufficient  evidence  to  support  the  count  Spencer  v.  Farry,  3  Ad.  &  E. 
331 ;  Allen  v.  Cook,  2  Dowl.  546. 

Where  the  plaintiff  relies  on  an  account  stated  on  one  day,  the  defendant 
cannot  prove,  without  pleading  payment  or  set-oflf,  a  subsec[uent  accounting 
including  fresh  items,  bv  which  the  balance  was  turned  agamst  the  plaintiff. 
Fidgett  v.  Penny,  1  C.  ^.  &  R.  108.  But,  if  the  second  accounting  was  a 
mere  correction  of  the  first,  it  would  be  admissible.  See  Thomas  v.  Hawkes, 
8  M.  &  W.  140. 

Where  accounts  are  submitted  to  an  arbitrator,  his  award  cannot  be  given 
in  evidence  as  an  account  stated.  Bates  v.  Tomnley,  2  Exch.  152,  o vending 
Keen  v.  Batshore,  1  Esp.  194.  But,  where  an  incoming;  tenant  agrees  to 
take  fixtures  at  a  valuation  to  be  made  by  brokers,  and  after  it  has  been 
made,  the  tenant  enters,  the  value  so  ascertained  may  be  recovered  on  such 
a  claim.    Salmon  y.  Watson,  4  B.  Moore,  73. 

An  infant  cannot  state  a  valid  account ;  Trueman  v.  Hurst,  1  T.  R  40 ; 
but  formerly  it  was  good  if  ratified  after  full  age  and  before  action.  Williams 
v.  Moor,  1 1  M.  &  W.  256.  The  Infiants'  ReUef  Act,  1874  (37  &  38  Vict  c. 
62,  post,  ^.  600),  s.  1,  however,  makes  all  accoimts  stated  with  infants  abso- 
lutely void,  and  they  are  therefore  now  incapable  of  ratification ;  see  also 
sect  2.  No  account  can  be  stated  with  the  agent  of  a  lunatic,  so  as  to 
bind  the  lunatic ;  nor  can  a  lunatic  state  one.  Tarhwck  v.  Bispham,  2  M. 
&W.  2. 


ACTIONS  AGAINST  CARRIERS. 

Carriers  may  be  of  goods  or  of  persons,  or  of  both  ;  and  they  may  be 
carriers  by  land  or  bv  sea  ;  or  of  dead  or  of  live  stock.  The  obligations  are 
not  the  same  in  all  these  cases. 

Common  Carriers, 

The  obligation  or  liability  of  owners  and  masters  of  British  seagoing 
ships  has  men  already  noticed  under  a  previous  head,  p.  425,  et  seq,,  espe- 
dimy  with  reference  to  the  Merchant  Shipping  Acts,  1854, 1862. 

The  obligations  of  carriers  by  land  are  regulated  in  some  respects  by  the 
Carriers'  Act,  11  Qeo.  4  &  1  Wm.  4,  c.  68,  wnich  relates  to  their  liability 
for  loss  of  goods.  Canal  and  railway  companies  are  subject  to  the  regula- 
tions of  the  Railway  and  Canal  Traffic  Act,  1854,  17  &  18  Vict  c.  31, 
and  the  Regulation  of  Railways  Act,  1873,  36  &  37  Vict  c  48,  both  in 
respect  of  goods  and  passenger  traffic,  as  well  as  to  the  acts  relating  to 
carriers  in  general,  so  far  as  they  are  applicable.  Railway  Companies  are 
further  refuted  by  the  Regulation  of  Railways  Act,  1868,  31  &  32  Vict 
c.  119. 
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The  Railway  and  Canal  Traffic  Act,  1854,  professes  only  to  regulate  the 
obligations  of  companies  as  carriers  on  their  reRpective  rails  or  canaK 
and  does  not  apply  to  other  carriers  using  such  rails  or  canals.  Hence  the 
obligation  of  these  latter  carriers  must  depend  on  the  general  law  of  cairiers. 
It  is  presumed  that  carriers  by  inland  waters  are  within  the  Land  Carriers 
Act,  11  Geo.  4  &  1  Will.  4,  c.  68 ;  at  least  there  appears  to  be  no  other 
statute  specially  apj)licable  to  inland  naWgation,  except  the  several  local  or 
private  acts  under  which  such  canals,  &c.,  are  established,  and  except  the  act 
8  &  9  Vict.  c.  42,  by  which  canal  companies  (theretofore  empowered  only 
to  take  tolls)  were  allowed  to  become  carriers  of  goods  themselves,  witL 
power  to  make  reasonable  chaices  to  be  fixed  by  the  several  companies,  and 
subject  to  tiie  general  laws  of  tne  realm  as  to  the  liability  and  protection  of 
common  carriers. 

It  may  be  observed  that  there  is  no  analogy  between  the  transmission  of 

a  telegram  and  the  consignment  of  goods  through  a  carrier ;  Playford  v. 

United  Kingdom  Telegraph  Co.,  L.  R.,  4  Q.  B.  706  ;   Didcson   v.  BeiUerU 

Telegraph  Co.,  2  C.  P.  D.  62  ;  3  C.  P.  D.  I,  C.  A.    As  to  letter  cairiers,  ride 

post,  p.  580. 

Action  for  loss  of,  or  injury  to,  goods,]  In  an  action  for  loss  of,  or  injury 
to,  goods,  the  plaintiff  will  have  to  prove  (if  denied) :  1.  That  the  defen- 
dant is  a  common  carrier :  2.  The  delivery  of  the  goods  for  conveyance, 
and  the  contract,  if  special :  3.  The  loss  or  injury  :  4.  The  damage. 

Action  for  refusing  to  carry.]  In  this  action  the  plaintiff  will  have  to 
prove,  besides  the  defendant's  character  as  a  common  carrier,  the  tender  of 
the  goods  to  the  defendant  for  conveyance,  and  the  refusal  of  the  defendant 
to  accept  the  goods  for  that  purpose,  although  the  plaintiff  was  then  ready 
and  willing  to  pay  a  reasonaole  reward  in  that  behalf.  Vide  post^  pp.  563, 
667.  The  acticm  is  one  of  tort  for  refusal  to  perform  a  public  duty, 
whereby  the  plaintiff  has  sustained  special  damage. 

JVho  are  common  carriers.]  A  common  carrier  is  a  person  who  undertakes 
to  transport  from  place  to  place,  for  hire,  the  goods  of  such  persons  as  think 
fit  to  employ  him.    Coach  owners  are  common  carriers,  as  well  as  owners  of 
carts  and  waggons  carrying  for  hire.     So  the  owners  or  masters  of  vessels, 
whether  engaged  in  coasting  trade  or  voyages  beyond  seas.     Morse  v.  Slue, 
2  Lev.  69 ;  Nugent  v.  Smith,  1  C.  P.  D.  19 ;  reversed  on  another  ground, 
Id,  423,  C.  A.     But  this  Ims  been  doubted,  at  any  rate,  unless  the  ship  is  a 
general  ship.     Id.  425,  per  Cockbum,  C.  J.    See  also  Benett  v.  Peninsula  d: 
Oriental  SteamrBoat  Co.,  6  C.  B.  775.     So  lightermen,  Having  v.  Todd^ 
1  Stark.  72 ;  bargemen.  Rich  v.  Kneeland,  Cro.  Jac.  330 ;  and  all  persons 
who  openly^  profess  to  carry  ^oods  between  different  places  by  road  or 
water  ror  hire  are  common  earners.   See,  however.  Liver  Alkali  Co,  v.  John- 
son. Ex.  Ch.,  post,  p.  561.    Railway  companies  may  become  common  carriers 
(8  &  9  Vict.  c.  20,  88.  86,  89).    So  canal  and  navigation  companies  {Id.  c.  42, 
ss.  5,  6).     And  such  companies  generally  are  common  earners,  but  only  as 
to  such  things  as  they  publicly  profess  to  carry,  or  are  obliged  by  their 
several  acts  to  carry.     Johnson  v.  Midland  Ry.  Co.,  4  Exch.  367.     As  to 
carriers  of  live  stock,  vide  post,  pp.  662,  563. 

A  carter  undertaking  jobs  for  special  bargains,  and  not  professing  to  cony 
generally,  is  not  a  common  carrier.  Brind  v.  Dale,  2  M.  &  Rob.  80 ;  Soo^h 
V.  Farrant,  L.  R.,  10  Ex.  358,  Ex.  Ch.  Nor  is  a  wharfinger  merely  as  sucn, 
though  he  has  been  treated  as  a  carrier  in  some  reported  cases.  See  Sid- 
aways  v.  Todd,  2  Stark.  400,  and  cases  cited  2  Kent  Comm.  699,  n.  Nor  is 
a   London  cab-driver  or  a  hackney-coaclmian,  plying  for  passengers,  a 
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common  carrier.  Ross  v.  Hill,  2  C.  B.  877.  In  cases  like  the  last,  the 
liability  is  that  of  an  onlinary  hired  bailee,  which  falls  far  short  of 
that  of  a  common  carrier.  S.  C. ;  Coggs  v.  Barnard,  2  Ld.  Raym.  909.  See 
j)08t,  pp.  566,  576,  577.  A  ferryman,  thouch  bound  to  carrjr  all  comers, 
is  not  therefore  a  common  carrier.  See  fvUl&ughbij  v.  Horridge,  12  C.  B. 
751;  22  L.  J.,  C.  P.  90;  JFaU^r  v.  Jaekson,  10  M.  &  W.  161  ;  cmtra, 
2  Kent.  Comm.  599.  A  ba^ge-o^vner  who  lets  out  his  barges  to  all  that 
come  to  him,  and  to  only  one  person  for  each  voyage,  eacn  being  made 
under  a  separate  agreement,  the  customer  fixing  the  termini  in  each  case, 
incurs  the  responsibilities  of  a  common  carrier,  with  respect  to  the  goods  he 
carries.  Liver  Alkali  Co,  v.  Johnson,  L.  R.,  7. Ex.  267  ;  Ex.  Ch.,  L.  R.,.9 
£x.  338.  The  Ex.  Ch.,  however,  declined  to  hold  that  he  was  a  common 
carrier  so  as  to  be  bomid  to  carry  all  goods  tendered  1dm  for  carriage  ; 
and  Brett,  J.,  held  that  neither  the  defendant  nor  any  other  shipowner  who 
carried  goods  in  his  ship,  was  a  common  carrier.  See  further  as  to  carriers 
hy  ship,  Nugent  v.  Smith,  1  C.  P.  D.  423,  C.  A.  As  to  the  implied  warranty 
that  the  ship  is  seaworthy,  vide  ante,  p.  427. 

Tlie  common  lato  liabUity  and  implied  contract  of  a  common  carrier.]  A 
common  carrier  is  bound,  at  common  law,  to  receive  and  carry  all  goods 
i^asonably  offered  to  him,  and  for  which  the  person  bringing  the  goods,  is 
ready  and  willing,  and  offers  to  pay  reasonable  hire  and  reward.  Pickford  v. 
Gd.  Junction  Ry.  Go,,  8  M.  &  W.  372  ;  Garton  v.  Bristol  ds  Exeter  Ry,  Co.,  1 
B.  &  S.  112  ;  30  L.  J.,  Q.  B.  273.  He  is,  in  the  absence  of  any  special 
contract,  bound  to  deliver  'within  a  time  that  is  reasonable,  having  regard 
to  all  the  circumstances  of  the  case  ;  Taylor  v.  Gt.  N.  Ry.  Co.,  L.  B.,  1  C.  P. 
385  ;  Donohoe  v.  L.  d:  N.  JV.  Ry.  Co.,  I.  R.,  1  CL  304,  Ex.  ;  but  he  is 
not  responsible  for  the  consequences  of  delay,  arising  from  causes  beyond 
his  own  control.  Taylor  v.  Gt.  N.  Ry,  Co.,  supra;  and  see  Raphael  v.  Pickford, 
5  M.  &  Gr.  551.  He  is  bound  to  carry  by  the  route  whicn  he  professes  to 
be  his  route,  and  must  use  reasonable  diligence  in  delivering  the  goods,  ha\'ing 
reference  to  the  means  at  his  disposal  for  forwarding  them  ;  and  he  is  not 
justified  in  delaying  the  delivery,  hy  adopting  a  particular  mode  of  forwaixl- 
ing  the  goods,  merely  because  that  is  the  m^e  usually  adopted.  Hales  v. 
L.  <fc  N.  IV.  Ry.  Co.,  4  B.  &  S.  66  ;  32  L.  J.,  Q.  B.  292.  But  provided  he 
carry  by  a  reasonable  and  usual  route,  he  is  not  bound  to  carry  by  the  shortest 
route,  even  though  empowered  by  statute  to  charge  a  mileage  rate  for 
carriage.  Myers  v.  L.  d:  S.  IV.  By.  Co.,  L.  R.,  5  C.  P.  1.  If  the  road  is 
obstructed  by  snow,  he  is  not  bound  to  use  extraonlinary  means,  involving 
mlditional  expense,  for  accelerating  the  conveyance  of  cattle  or  goods, 
though  the  delay  may  be  prejudicial  to  the  goods  or  their  owner,  and 
though,  by  extra  exertions  thepassengers have  been  forwarded.  Briddon  v.  Gt. 
N.  Ry.  Co.,  28  L.  J.,  Ex.  51.  He  is  also  an  insurer  of  the  goods  against  all  acci- 
dents, except  the  act  of  God,  or  the  King's  enemies  ;  Forward  v.  Pittard,  1 
T.  R.  27;  and  whether  the  loss  occurs  by  accident,  robbery,  violence,  or  the 
negligence  of  third  persons.  Trent  Navigation  v.  IVood,  4  Doug.  287;  3 
£sp.  127.  Act  of  God,  means  not  merely  an  accidental  circumstance,  but 
something  overwhelming;  Oakley  v.  PortsTnmith,  <fcc.  Steam  Packet  Co.,  11 
Exch.  623  ;  25  L.  J.,  Ex.  101,  per  Martin,  B. ;  which,  "  could  not  happen 
by  the  intervention  of  man,  as  storms,  lightning,  and  tempests  ; "  Forward 
V.  Pittard,  1  T.  R.  33,  per  cur.;  and  which  "  could  not  have  been  prevented 
by  any  amount  of  foresight  and  pains  and  care,  reasonably  to  be  expected 
from"  the  carrier.  Nugent  v.  Smith,  1  C.  P.  D.  441,  444,  per  James, 
L.J.  See  also  Nichols  v.  Marsland,  L.  R.,  10  Ex.  255  ;  2  Ex.  D.  1,  C.  A.; 
Niirophosphate,  dbc.  Manure  Co.  v.  L,  <t*  S.  Katherin^s  Dock  Co.,  9-  Ch.  D. 
503. 
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Common  carriers  from  a  place  within,  to  a  place  ^vrithoat  the  retlm,  « 
sabject  to  the  same  liabilitiea,  at  common  hiw,  as  a  conuiKm  carrier  nh 
carries  onl v  within  the  realm.  Cronch  v.  L.  &.  A"-  liP-  -K5.  Co.,  14  C  B. 
255;  23Lrj.,C.  P.  73. 

As  to  the  effect  on  the  carriei^s  liabilitr,  of  ftandnlent  concealment  on  tbe 
part  of  the  sender  of  the  goods,  s^ee  poft^  pp.  579,  580. 

In  the  case  of  live  stock,  a  carrier  is  not  liable  for  an  injary  canseJ  bj 
the  inherent  vice  of  the  animal ;  it  i<  sufficient  if  he  provide  for  its  caxrii^ 
a  truck  that  is  reaaoiiably  fit  for  the  purpose.  Blotrer  ▼.  Gt,  W,  By,  Cc, 
L.  R.,  7  C.  P.  655  ;  explaining  Carr  v.  Laneaghire  ds  YbrktAire  By.  Co.,  7 
Exch.  707;  21  L,  J.,  Ex.  263,  dct-  Parke,  B.,  cited  by  Erie,  J.,  in  M'Mmus 
V.  Id.,  4  H.  &  N.  347;  28  L.  /.,  Ex.  358  ;  KendaU  v.  /-.  dr  fiT-  IF.  By.  a. 
L.  R.,  7  Ex.  373 ;  see  also  Biduirdson  v.  A'.  E.  By.  Co.,  L.  R.,  7  C.  P.  75; 
dill  ▼.  ManchesUr,  dc  By.  Co.,  L.  R.,  8  Q.  B.  186.  Kor  is  he  liaUe  if  tk 
injury  done  is  such  as  no  reasonable  precaution  could  liaTe  prevented. 
Xugent  v.  Smith,  ante,  p.  561.  So,  a  carrier  is  not  liable  for  injary  togood^ 
caused  by  ordinary  wear  and  tear,  or  chafing  during  the  journey,  nor  for 
the  natural  decay  of  perishable  goods.  Storv  on  Bailments,  a.  492  a,  cited 
Bhicer  v.  Gt.  IV.  By.  Co.,  L.  R,,  7  C.  P.  C^'664.   See  farther,  post,  p.  579. 

A  carrier  may  limit,  generally,  his  hunness  to  certain  goods,  and  is  then 
not  obliged  to  carry  other  kinds  of  goods ;  his  obligation  in  this  lespeti 
dei)end!«  upon  what  he  publicly  professes  to  do.  JohnMm  v.  Midland  R^- 
Co.,  4.  Exch.  367;  Oxladc  v.  A\  E.  By.  Co.,  15  C.  B.  N.  S.  680  ;  26  L.  J^ 
C.  P.  129. 

Any  statutory  exemption  from  liability  must  be  pleaded  specially.  S» 
Rules,  1883,  O.  xix.,  r.  15,  atde,  p.  283. 

Evidence  of  the  contract.]  The  contract  implied  from  the  deUverr 
and  acceptance  of  the  goods,  to  and  by  the  defendant,  in  his  capaci^f  of 
carrier,  is  to  chaige  a  reasonable  reward  for  the  conveyance,  and  the  JQiy 
are  the  judges  of  this  ;  temb.  A^mole  ▼.  IVainwriffhtl  2  Q.  B.  837 ;  Bar- 
rison  v.  L.  Brighton  <fr  S.  C.  By.  O.,  2B.  &S.  122  ;  31  L.  J.,  Q.  B.  V3; 
and  if  the  carrier  refuses  to  carry  or  deliver,  except  upon  payment  of  an 
exorbitant  charge,  the  excess,  if  paid,  may  be  recovered  back.  S.  C.  See 
ante,  p.  547,  Action  for  money  had  and  received.  But  it  is  competeot,  af 
common  law,  to  make  a  previous  special  bargain  in  each  case,  for  the  rate  of 
charge  ;  and  under  the  CairierB  Act,  s.  6,  post,  p.  567,  Carr  v.  Lanoaihift 
d;  Yorkshire  By.  Co.,  7  Exch.  707  ;  21.  L.  J.,  Ex.  261. 

Where  the  carrier  delivers  a  ticket  or  other  notice  to  the  person  froo^ 
whom  he  receives  the  articles,  specifying  the  terms  on  which  he  agrees  to 
carry,  and  the  customer  assents  (or  does  not  dissent),  the  terms  of  the  notice 
will  establish  a  special  agreement,  and  will  exclude  the  common  law  con- 
tract, so  far  as  it  is  varied  by  those  terms  ;  IVyld  v.  Pickford,  8  M.  &  ^'^• 
443  ;  Gt.  N.  By.  Co.  v.  MorviUe,  21  L.  J.,  Q.  B.  319 ;  PhiUivs  v.  Edisw^ 
3  H.  &  N.  813 ;  28  L.  J.,  Ex.  52 ;  Zunz  v.  S.  E.  By.  Co.,  L.  R.,  4  Q.  B. 
539,  544 ;  see  also  TFatkifis  y.  BymiU,  10  Q.  B.  D.  178,  and  cases  theie 
cited ;  and  such  a  specific  notice  is  not  '*  a  public  notice  or  declarttioD 
within  sect.  4  of  the  Carriers  Act,  set  out  post,  p.  567.  JFaiker  v.  Yotk^ 
N.  MiiUand  By.  Co.,  2  E.  &  B.  750 ;  23  L.  J.,  Q.  B.  73.  If  the  customer 
in  such  a  case  declines  the  terms,  and  wishes  to  fix  the  carrier  with  the 
common  law  liability,  he  must  tender  or  offer  a  reasonable  compensation, 
and  sue  for  the  refuiud  to  receive  the  goods,  per  Parke,  B.,  in  Carr  v.  Lanea' 
diire  By.  Co.,  supra ;  Garton  v.  Brisiol  dft  Exeter  By.  Co,  1  B.  &  S.  118 ;  30 
L.  J.,  Q.  B.  273.  But  the  mere  delivery,  to  the  consignor,  of  a  ticket  witn 
conditions  printed  on  the  back,  of  which  he  has  no  notice,  will  not  y^ 
him  thereby.    Henderson  v.  Stevenson,  L.  R,  2  H.  L.  Sc  470.    See  farther 
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as  to  tlie  effect  of  conditions  on  the  back  of  a  ticket,  Hanru  v.  Gt,  W.  Ry, 
Co.,  1  Q.  B.  D.  515 ;  Parker  v.  S,  E.  Ry,  Cb.,  2  C.  P.  D.  416,  C.  A.,  cited 
post,  ]3.  584.  Where  goods  are  sent  by  the  defendants,  "the  company 
iiccepting  no  liability,"  the  stipulation  does  not  exempt  the  company  from 
liability  for  a  Iohs  arising  wholW  from  their  own  negligence.  Martin  v.  Gt, 
hulian  Peninsular  Ry.  Co.,  L.  K.,  3  Ex.  9.  See  further,  ante,  p.  426.  But 
A  condition  to  relieve  the  carrier  "  from  all  liability  fur  loss  or  damage  by 
delay  in  transit,  or  from  whatever  otlier  cause  arising,"  protects  him  against 
the  consecniences  of  his  sen-ant's  negligence,  including  damage  from  loss  of 
market.  Brmcn  v.  Manchester,  <tc.  Ry.  Co.,  8  Ap.  Ca.  703,  D.  P.  And  where 
A  passenger,  by  steamer,  takes  luggage  subject  to  the  further  condition,  that 
the  ship  will  not  be  accountable  unless  bills  of  lading  had  been  signed  tiiere- 
for,  and  the  luggage  is  lost  through  the  negligence  of  the  captain,  the  plain- 
tiff cannot  recover  unless  the  condition  has  been  complied  with.  JFilton  v. 
Atlantic  Mail,  dc  Co.,  10  C.  B.,  N.  S.  453  ;  30  L.  J.,  C.  P.  369.  See  also 
Peninsular  d:  Oriental  S.  N.  Co.  v.  Sluind,  3  Moo.  P.  C,  N.  S.  272.  A  con- 
tract that  goods  shall  be  carried  "at  owner's  risk/'  vide  post,  p.  572,  does  not 
exempt  the  carrier  from  liability  in  respect  of  delay.  Robinson  v.  Gt.  W. 
Ry.  Co.,  H.  &  R.  97  ;  35  L.  J.,  C.  P.  125  ;  D'Arc  v.  L.  d  N.  W.  Ry.  Co., 
L.  R.,  9  C.  P.  325.  The  general  notice  affixed  in  the  offices  of  carriers,  or 
advertised  in  newspapers,  by  which  carriers  were  accustomed  to  limit,  or 
attempt  to  limit,  tneir  common  law  liability,  are  deprived  of  that  effect, 
8o  £ar  as  regards  all  common  caiTiers  by  land,  by  the  Carriers  Act,  s.  4, 
2)ost,  p.  567.  And  it  would  seem  that  even  if  a  knowledae  of  such  a  public 
notice,  could  be  brought  home  to  the  customer,  it  would  not  now  protect 
the  carrier.  There  ought  to  be  proof  of  a  specific  agi-eement  between  the 
carrier,  or  his  agent,  and  the  inaividual  tenaering  the  goods.  The  case  of 
special  contracts  with  railway  and  canal  companies  is  now  provided  for  by 
atat.  17  &  18  Vict.  c.  31,  s.  7,  cited  post,  p.  570. 

Ill  the  Railway  Clauses  Consolidation  Act,  8  &  9  Vict  c.  20,  and  in  most 
of  the  special  acts  constituting  railway  companies,  there  are  clauses  enabling 
the  company  to  determine  upon  "reasonable  charges"  in  respect  of  the 
caiTiage  of  pasnengei's  and  goods ;  and  it  is  generally  provided,  among  other 
things,  by  what  are  known  as  "  Lord  Shaftesbury's  Clauses,"  tliat  these 
charges  shall  also  be  "  equal,"  t.e.,  that  all  persons  and  classes  of  gotnls 
shall,  under  like  circumstances,  he  treated  alike  as  to  clmi^es.  When  the 
question  of  reasonableness  conies  in  issue  at  Nisi  Prius,  as  in  an  action  for 
refusing  to  carry,  &c.,  it  is  one  for  the  jury,  and  is  not  a  question  of  law. 
And  where  the  question  of  "  equality,"  involves  an  inquiry  into  the  greater 
or  less  risk,  incurred  by  the  company,  in  the  conveyance  of  certain  parcels 
as  compared  with  othei-s,  it  is  for  the  juiy.  Groyvch  v.  Gt  N.  Ry.  Co.,  11 
Exch.  742 ;  L.  B.,  25  Ex.  137.  Under  these  acts  it  has  been  held,  that  a 
railway  company  cannot  treat  other  carriers,  on  their  rail,  on  a  different 
footing  from  other  customers,  and  therefore  that  they  cannot  charge  such 
carriers  on  a  higher  scale  for  "  packed  parcels,"  that  is,  parcels  enclosing 
smaller  parcels,  collected  by  the  consigning  carrier,  from  different  persons, 
and  consigned  to  a  single  agent  for  distribution  among  other  persons.  Parker 
V.  Gt  W.  Ry.  Co.,  7  M.  &  Gr.  253  ;  Grouchy.  Gt  N.  Ry.  Co.,  9  Exch.  556 ;  23 
L.  J.,  Ex.  148  ;  Id.  v.  Id.,  11  Exch.  742  ;  25  L.  J.,  Ex.  137  ;  Piddington  v. 
K  E.  R\i.  Co.,  5  C.  B.,  N.  S.  HI  ;  27  L.  J.,  C.  P.  295  ;  Button  v.  Gt  W.  Ry. 
Co.,  3  H.  &  C.  800  ;  35  L.  J.,  Ex.  18  ;  L.  R.,  4  H.  L.  226  ;  Baxendale  v,  L. 
lb  S.  W.  Ry.  Co.,  L.  R.,  1  Ex.  139.  But  if  the  packed  parcels  are  separately 
directed,  so  as  to  give  more  trouble  on  delivery,  a  higher  charge  is  justifiable. 
Baxendale  v.  E.  Counties  Ry.  Co.,  4  C.  B.,  N.  S.  63  ;  27  L.  J.,  C.  P.  137.  A 
railway  company  charged  a  through  rate,  including  collection  and  delivery 
as  well  as  conveyance,  which  rate  was  charged  whether  the  goods  were 
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collected  and  delivered  by  the  company  or  not.    They  chained  the  plaintiff, 
who  collected  and  delivered  the  goods,  the  fidl  amount,  as  if  they  had  done 
8o  ;  it  was  hcVl  that  he  could  recover  such  overcharge  in  an  action  for  money 
had  and  receivetl.     BaxeiidaU  v.  Gt,  JV.  By.  Co,,  14  C.  B.,  N.  S.  1 ;  32  L.  J., 
C.  P.  225  ;  16  C.  B.,  N.  S.  137  ;  33  L.  J.,  C.  P.  197,  Ex.  C?h.  ;  see  Pickford 
V.  Grand  Junction  Ry,  Co.,  10  M.  &  W.  399  ;  Parker  v.  Gt.  W.  Ry,  Co.,  7  >1. 
&  Gr.  253  ;  Gartm  v.  Bristol  A  Exeter  Ry.  Co.,  1  B.  &  S.  112  ;  30  L.  J.,  Q.  B. 
273  ;  Baxendale  v.  Gt.  W.  Ry.  Co.,  5  C.  B.,  N.  S.  309 ;  28  L.  J.,  C.  P.  81 ; 
Branley  v.  S.  E.  Ry.  Co.,  12  C.  B.,  N.  S.  63 ;  31  L.  J.,  C.  P.  286  ;  Baxend"k 
V.  L.  d;  S.  IF.  Ry.  Co.,  L.  R.,  1  Ex.  137 ;  and  Eversfied  v.  L.  A  N.  W.  % 
Co.,  2  Q.  B.  D.  254 ;  3  Q.  B.  D.  134,  C.  A. ;  3  Ap.  Ca.  1029,  D.  P.  The  speciar 
acts  of  railway  companies  generally  authorize  higher  charges  for  small  parcel 
sent  in  separate  packages,  and    sometimes   provide  that  lar|^e  ag^re^te 
qimntities  of  goods  sent,  in  several  small  parcels  at  the  same  time,  shall  be 
suhject  to  a  tonnage  charge  on  the  aggregate,  and  not  to  the  higher  rate,  a^ 
upon  small  separate  packages.      SeeParA;«r v.  Gt.  W.  Ry.  Co.,  6  E.  &  B. 77; 
25  L.  J.,  Q.  B.  209.     But  the  decisions  on  all  these  acts  would  be  out  of 
place  in  a  work  of  this  kind,  and  are  therefore  omitted.      In  order  to  show 
a  breach  by  the  railway  company  of  the  equality  clauses,  it  may  be  proved 
that  it  was  well  known  in  the  tntde  and,  inferentially,  to  the  company,  that 
mercantile  houses  were  in  the  habit  of  despatching  packed  parcels  by  the 
company,  and  that  the  company  charged  less  for  these  parcels  than  for  the 
packed  jMircels  of  the  plaintiff,  a  carrier.      Sutton  v.  Gt.  TV.  Ry.  Co.,  ante, 
p.  563.     Evidence  that  the  agent  and  traffic  manager  of  the  company  vrere 
present  at  a  reference  between  another  carrier  and  the  defendants,  wliere 
facts  of  this  sort  were  proved  in  their  hearing,  is  also  admissible  to  prove 
that  the  defendants  knew  the  usage  of  the  mercantile  houses  above  stated, 
and  knowingly  charged  the  plaintiff  a  higher  rate   tlian   others  for  the 
carriage  of  like  pack^  parcels.    S.  C. 

By  the  Reguktion  of  Railways  Act,  1868,  31  &  32  Vict  c.  119,  s.  16, 
equality  is  secured  to  all  persons  using  steamers  worked  by  railway 
companies  ;  and  by  sect.  17  railway  companies  are  now  bound,  on  apph*«i- 
tion,  to  deliver  particulars  of  the  charge  for  the  conveyance  of  goods  on  their 
railway,  distinguishing  how  much  is  for  conveyance  and  how  much  for 
loading  and  other  expenses.     Vide  post,  p.  574. 

AVhen  a  railway  company  undertakes  to  carry  goods,  from  a  station  ofl 
their  railway,  to  a  place  on  another  distinct  railway,  in-ith  which  it  com- 
municates, this  is  evidence  of  a  contract  \sdth  them  for  the  whole  distance,  aod 
the  other  railway  company  will  be  regarded  as  tJieir  agents,  and  not  as  con- 
tracting with  their  original  bailor.'     Musclwmp  v.  Lancaster,  d'C.  Ry.  Co.,  ^ 
M.  &  AV.  421  ;  Jl^ehbe^'  v.  Ot.  W.  Ry.  Co.,  3  H.  &  C.  771 ;  34  L.  J.,  Ex.  170; 
4  H.  &  C.  582,  £x.  Ch.    And  the  same  position  obtains  in  the  case  of  l^as- 
sengers.     Vide  post,  p.  580.     But  the  first  railway  Company  might,  br  * 
H]Yecial  contract,  evidenced  by  the  terms  of  the  receipt  note  or  otherwise, 
restrain  their  own  liability,  as  carriers,  to  the  limits  of  their  own  rail,  where 
they  expressly  act  as  agents  for  the  other  company  ;  Foxcles  v.  Gt.  JV.  Bjf' 
Co.,  7  Exch.  699  ;  22  L.  J.,  Ex.  76 ;  finch  a  condition  embodied  in  a  notice, 
signed  by  the  consignor,  has  been  held  just  and  reasonable  'within  the  mean- 
ing of  the  Railway  and  Canal  Traffic  Act,  and,  therefore,  to  protect  th« 
company  (assuming  they  would  be  otherwise  liable)  beyond  their  own  line ; 
Aldridye  v.  Gt.  IV.  Ry.  Co.,  15  C.  B.,  N.  S.  582  ;  33  L.  J.,  C.  P.  161 ;  and  that 
that  act  does  not  apply  at  all  to  the  carriage   of  goods  over  lines  no' 
worked  by  the  company.    Zunz  v.  S.  E.  Ry.  Co.,  L.  R.,  4  Q.  B.  639.    Wliew 
X.  Railway  Co.  unctertook  to  carry  goods  over  X.  and  Y.  railways,  whicJ* 
were  damaged  on  Y.  railway,  and  the  contract  with  X.  excluded  liability 
/or  dnmage  done  on  Y.,  it  was  held  that  company  Y.  could  not  be  sued  for 
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it,  for  there  was  no  contract  with  Y.  Caxon  v.  Gt.  JF,  Ru,  Co,,  5  H.  &  N.  274  ; 
29  L.  J.,  Ex.  165.  Plaintiff,  a  passenger,  took  a  ticket  from  a  place  on 
railway  X.,  to  a  place  on  railway  Y.,  in  the  Railway  Act  for  X.  the  commny 
was  made  not  liable  for  ordinary  passengern'  luggage  ;  on  railway  Y.  there 
'ivas  no  such  provision  ;  plaintiffs  luggage  was  lost  on  railway  Y.  ;  it  was 
held  that  the  Y.  company  was  not  mole,  the  contract  being  with  X. ;  and, 
seitible,  X.  company  was  not  liable  by  reason  of  their  statutable  exemption. 
Mytton  V.  Midlajid  By.  Co.,  4  H.  &  N.  615  ;  28  L.  J.,  Ex.  385  ;  see  Bristol 
d:  Exeter  By,  Co.  v.  Cdlim,  7  H.  L.  C.  194  ;  29  L.  J.,  Ex.  41.  A  receipt 
note  by  railway  A.  for  goods  ''to  he  sent"  to  a  place  on  another  railway  and 
there  ^*  delivers, "  for  one  entire  sum,  is  one  entire  contract  with  railway  A. 
for  tlie  whole  distance,  and  a  subsequent  company  cannot  be  sued  for  loss  on 
their  railway.  S.  C.  But  the  effect  of  such  special  acceptances,  and  of  the 
conditions  contained  in  them,  when  the  contract  involves  an  undertaking  to 
cause  goods  to  be  conveyed  over  successive  portions  of  distinct  railways 
forming  a  continuous  line,  has  been  the  subject  of  much  difference  of 
opinion  amon^  the  judges;  and  it  cannot  be  taken  as  yet  settled  how  far 
conditions  or  hmitations  inserted  in  the  receipt  note,  and  therein  confined  to 
he  carriage  of  the  goods  while  on  the  railway  of  tlie  fu'st  company,  can  be 
considered  as  accomxMinying  the  goods  throughout  the  whole  distance  ; — or, 
whether  the  company  is  to  be  considered  as  carrying  with  the  onlinary 
ccmimon  law  liability  of  carriers  when  beyond  its  own  limits  ;— or,  on  the 
conditions  and  limitations  which  mav  be  legally  in  force  on  each  successive 
railway.  The  principle  to  be  adduce(f  from  the  above  cases  is,  that  in  respect 
of  any  cause  of  action,  arising  out  of  the  contract  of  carriage  of  goods,  the 
contracting  party  can  alone  sue  the  Ciirrier.  The  owner  of  the  goods  how- 
ever, although  not  a  party  to  the  contract,  may  sue  for  a  tort,  which  would 
have  been  actionable,  apart  from  the  terms  of  the  contract.  Martin  v.  Gt, 
Indian  Peninsular  By,  Co.,  3  Ex.  9,  14,  per  Bramwell  &  Channell,  BB.  As 
to  the  rules  applicable  to  passengers  and  their  luggage,  vUle  post,  p.  581. 
AVliere'a  railway  comimny  A.,  contract  to  carry  over  their  own  Ime,  and  that 
of  another  company,  B.,  and  enter  into  such  contract,  as  agents  for  the 
company  B.,  the  company  B.  may  be  sued  for  an  accident  on  their  line. 
GiU  V.  Manchester,  dx.  By.  Co.,  L.  R,  8  Q.  B.  186.  Where  there  has  been 
a  general  acceptance  by  company  A.  to  convey  goods  over  another  railway 
B.  to  C,  the  bJEiilor  may  countermand  the  bailment  while  in  the  hands  of 
company  B.,  and,  if  the  goods  ai*e  lost  in  consequence  of  the  inattention  to 
the  countermand  and  delivery  at  C,  he  may  sue  A.  for  the  loss.  Scothom 
V.  S.  Staffordsliire  By.  Co.,  8  Exch.  341 ;  22  L.  J.,  Ex.  121.  The  plaintiff 
sent  goods  to  a  carrier,  X.,  to  be  carried  from  A.  to  D.  by  thi*ee  inde])endent 
cariiers,  X.,  Y.,  Z. ;  there  being  an  arrangement  between  X.,  Y.,  Z.  that  X. 
should  carry  from  A.  to  B.,  Y.  from  B.  to  C,  and  Z.  from  C.  to  D. ;  X. 
received  the  freight  for  the  whole  journey,  and  paid  over  to  Y.  and  Z.  their 
proportion,  after  notice  that  the  ^^oods  were  lost  before  aniving  at  B.  :  held, 
that  X.  was  not  liable,  in  an  action  for  money  had  and  received,  to  repay 
the  sums  he  had  so  mid  over.  Greeves  v.  W.  India,  d-c.  S.  Shij)  Co.,  20 
L.  T.,  N.  S.  912,  T.  T.  1869,  Ex.  Ch.,  ex  relatione  amici,  revers.  S.  C.  in 
Q.B. 

A  railway  company  is  liable  on  its  contract,  whether  the  transit  be  over 
other  railways,  or  partly  by  sea,  or  partly  bv  coach,  and  whether  payment 
for  the  whole  be  before  or  after  delivery  to  tlie  consignee  ;  and  where  a  rail- 
way company,  receives  a  parcel  directed  to  a  place  beyond  its  line,  without 
objection  or  special  contract,  there  is  an  imphed  contract  of  carriage  over  the 
entire  distance,  although  the  consignor  may  have  pointed  out  a  route, 
different  from  the  one  usuallv  adoptS  by  the  company.  JFilby  v.  JV,  Com- 
wall  By,  Co.,  2  H.  &  N.  703 ;  27  L.  J.,  Ex.  181.      A  condition  that  the 
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company  will  not  be  responsible  for  loss  or  injiuy  in  recelTiiig,  &c.,  Ht* 
stock,  if  occasioned  by  the  restiveness  of  the  animals,   does  not  exoner^* 
them  from  injury  proximately  caused  through  the  negligence  of  tke  compasT. 
Gill  V.  Manaiester  Ac,  Ry.  Co.^  ante,  p.  565. 

When  the  carrier^s  receipt  for  the  goods  is  offered  in  e\ndence  in  order  tr> 
prove  the  contract,  the  necessity  for  an  agreement  stamp  dependj*  on  tt? 
amount  payable  for  the  can-iage,  and  not  on  the  value  of  the  goods  ;  Lath*" .' 
V.  Rutle\u  Ky.  &  M.  13  ;  if  the  sum  ])ayable  amoimt  to  5/.,  a  stamp  h  nuw 
required,  vide  anUy  p.  221 .  The  receipt  in  the  case  of  an  inland  canier  i? 
exempt  from  duty  as  a  delivery  order,  or  warrant  for  gooda^  riile  a*-'. 
p.  239,  but,  where  the  goods  are  exported  or  carried  coostmrise,  it  become^  a 
mil  of  lading,  and  must  be  stamped  as  such,  vide  antTf  p.  2^.  A  rect- j;^ 
under  the  Carriera  Act,  s.  3,  posty  p.  567,  is  exempt  from  duty. 

Though  a  cab  driver  is  not  a  conmion  carrier,  yet  if  chai^ged  on  an  implicl 
contract  to  carrv  a  passenger's  luggage,  "  safely  and  securely,*  it  is  ot* 
variance ;  for  this  shall  be  taken  to  mean  such  obligation  to  use  ordinary 
care  as  arises  out  of  the  relation  between  a  bailee  for  him  and  his  bailor,  anJ 
not  the  mere  extended  liability  of  a  conmion  carrier.  Ross  v.  Hili,  2  C.  B. 
877.  As  to  the  liability  of  the  proprietor  of  a  metropolitan  cab  for  a  los^ 
occasioned  by  the  driver,  see  Powtes  v.  Hider,  6  £.  &  B.  207  ;  25  L.  J.» 
Q.  B.  331 ;  and  cases  cited  post,  pp.  682, 683.  A  canier,  even  without  rewanh 
is  liable  for  gross  neglect.     Beauchamp  v.  Pmpley,  1  M.  &  Rob.  38. 

AVhere  the  action  is  for  refusing  to  carrj',  the  plaintiff  need  not  aver  or 
prove  a  strict  tender  of  the  fare  ;  it  is  enough  that  he  was  i*ea<ly  to  par- 
FiM>rd  V.  Gd,  Junction  Ry.  Co,,  8  M.  &  W.  372.  But  where  the  carrier 
has  limited  his  liability  unless  a  certain  chai]^  be  paid,  payment  or  tender 
of  that  charged  must  be  proved.      IVyld  v,  Pickfora,  Id.  443, 

A  contract  to  undertake  sea  risk  for  additional  freight  or  otherwise,  is, 
under  30  &  31  Vict.  c.  23,  s.  12,  ante,  p.  248,  a  contract  for  sea  insuran^ 
and  must  comply  with  the  stamp  and  other  provisions  of  that  statute,  vidt 
ante,  p.  247,  et  seq. 

Carriers  Act,  11  Geo,  4  db  1  Will.  4,  c.  68.]     This  act  and  the  act««  next 
following  (pp.  570, 573,  575)  govern  almost  all  the  cases  which  now  come 
before  the  courts,  so  far  as  regards  the  liability  of  carriers,  by  land  orhycim'i^ 
navigation,  and  it  has   therefore  been  tliought  superfluous  to  insert  the 
numerous  cases  decided  before  the  passing  of  them  upon  the  efficacy  of 
general  notices  issued  by  such  carriers  in  order  to  restrain  liability.    For  the 
same  reason  manv  of  the  cases  before  the  Railway  and  Canal  Tramc  Act,  m 
which  the  special  contracts  of  railway  companies  have  been  held  suflfici^* 
to  exempt  them  from  the  consequences  of  tlieir  own  negligence,  arc  omitted- 
See  Carr  v.  La/ncashire,  d-c.  Ry,  Co.,  7  Exch.  707 ;  Amtin  v.  Manchester,  dr. 
Ry.  Co.,  10  C.  B.  454 ;  21  L.  J.,  C.  P.  179,  and  other  cases. 

By  Stat  11  Geo.  4  &  1  WiU.  4,  c  68,  s.  l,*no  common  carrier  hy  land  w^ 
hire  shall  be  liable  for  the  loss  of  or  injury  to  any  articles  of  the  descriptions 
following ;  (that  is  to  sav,)— gold  or  silver  coin  of  this  realm  or  of  unyfoKiff^ 
state,  or  any  gold  or  silver  in  a  manufactui*ed  or  unmanufactured  state,  or 
any  j>recious  stones,  jewelleiy,  watches,  clocks,  or  time-pieces  of  any  ^^ 
Bcription,  trinkets,  bills,  notes  of  the  governor  and  company  of  the  ban**  ^^ 
England,  Scotland,  and  Ireland  respectively,  or  of  any  other  bank  in  Gre^ 
Britain  or  Ireland,  orders,  notes,  or  securities  for  payment  of  money,  Engli^i 
or  foreign,  stamps,  maps,  writing,  title  deeds,  paintings,  engravings,  pictoie^ 
gold  or  silver  plate  or  plated  articles,  glass,  chma,  silks  in  a  manufactnreil  or 
unmanufacturad  state,  and  whether  wrought  up  or  not  wrought  up  ^^ 
other  materials,  fun,  or  lace  (not  machine-made,  28  &  29  Vict,  c  94^  or  *ny 
of  them, — contained  in  any  parcel  which  shall  have  been  delivered,  either 
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to  be  carried  for  hire,  or  to  accompany  the  person  of  any  passenger  in  any 
mail  or  stage  coach  or  other  public  conveyance,  when  the  value  of  such  article  i 
contained  in  such  parcel  or  package  shall  exceed  102. — uiUess  at  the  time  of  the 
deliver]!  Ihereof  at  the  office,  warehonse,  or  receiving-house  of  such  common 
carrier,  or  to  his  book-keeper,  coachman,  or  other  servant,  for  the  purpose  ot* 
being  carried  or  of  accompanying  the  person  of  any  passenger,  the  value  and 
^u^ture  of  such  articles  shall  have  been  declared  by  the  person  sending  or 
delivering  the  same,  and  the  increased  chai-ge  hereinafter  mentioned,  or  an  v 
engagement  to  })ay  the  same,  be  accepted  by  the  person  receiving  such 
parcel  or  package. 

Sect.  2  authorises  the  demand  of  an  increased  rate  of  charge  for  such 
articles,  notified  by  a  notice  publicly  affixed  in  the  carrier's  office,  which  all 
X>eT8ons  sending  parcels  are  to  be  Dound  by  without  further  proof  of  the 
same  having  come  to  their  knowledge. 

Sect.  3  provides  "  that  when  the  value  shall  have  been  so  declared,  and 
the  increased  rate  of  charge  paid,  or  an  engagement  to  pay  the  same  shall 
have  been  accepted,  as  hereinbefore  mentioned,  the  person  receiving  such 
increased  rate  of  charge  or  accepting  such  agreement,  shall,  if  thereto 
reauired,  sign  a  receipt  for  the  package  or  parcel  acknowledging  the  same 
to  have  been  insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty  ; 
and  if  such  receipt  sliall  not  be  given  when  required,  or  such  notice  as 
aforesaid  shall  not  have  been  affix^,  the"  ....  carrier  ....  "shall  not 
have  or  be  entitled  to  any  benefit  or  advantage  under  this  act,  but  shall  be 
liable  and  responsible  as  at  the  common  law,  and  be  liable  to  refund  the 
increased  rate  of  chari^e.'' 

By  sect  4,  no  pMic  notice  or  declaration  heretofore  made,  or  hereafter  to 
be  made,  shall  be  deemed  or  construed  to  limit  or  in  anywise  affect  the 
liability  at  common  law  of  any  such  public  common  carriers  in  respect  of 
any  articles  or  goods  to  be  carried  by  them ;  but  all  such  common  carriers 
shall  be  liable,  as  at  the  common  law,  to  answer  for  the  loss  of  or  injury  to 
any  articles  and  goods,  in  respect  whereof,  they  may  not  be  entitled  to  the 
benefit  of  the  act,  any  public  notice  or  declaration  by  them  made  and  given 
contrary  thereto,  or  in  any  wise  limiting  such  liability,  notwithstanding. 

By  sect.  5,  for  the  purposes  of  the  act,  every  office,  warehouse,  or  receiving 
house,  used  or  appointed  Dy  such  common  carrier  for  receiving  parcels,  slmll 
be  taken  to  be  tne  receiving  house  or  office  of  such  carrier ;  ana  any  one  or 
more  carriers  may  be  sued  without  joining  their  co-proprietors. 

By  sect.  6,  nothing  in  the  act  shall  be  constniea  to  annul  or  affect  any 
special  contract  between  such  common  carrier  and  any  other  parties  for  the 
conveyance  of  goods  and  merchandises. 

By  sect  7,  a  person  who  has  insured,  as  above,  may  recover  back  the 
extra  charge  as  well  as  the  value  of  the  goods  lost  or  damaged. 

By  sect  8,  nothing  in  the  act  shall  be  deemed  to  protect  any  common 
carrier  for  hire,  from  liability  to  answer  for  loss  or  injury,  to  any  goods  what- 
soever arising  from  the  felonious  act*  of  any  coachman,  guard,  book-keeper, 
porter,  or  other  servant  in  his  employ,  nor  to  protect  anv  such  coachman, 
&c.,  from  liability  for  any  loss  or  injury,  occasioned  by  tiLs  own  personal 
neglect  or  misconduct 

By  sect  9,  common  carriers  shall  be  liable  to  pay  only  the  actual  value, 
as  proved,  not  exceeding  the  declared  value,  together  with  the  increased 
charges  paid  by  the  owneri 

Wnere  a  carrier  makes  one  contract  to  cany  by  land  and  sea,  and  goods 
are  lost  on  the  land  journey,  the  carrier  is  within  the  protection  of  the  act. 
Pianciani  v.  L.  <h  S.  IV.  Ry.  Co.,  18  C.  B.  226 ;  Le  Conteur  v.  Jrf.,  L.  R.,  1 
Q.  B.  64;  Baxendale  v.  Gt.  E.  By.  Co.,  L.  R.,  4  Q.  B.  244,  Ex.  Ch. 

Under  sect.  1,  articles  more  for  ornament,  than  use,  have  been  considered 
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"  trinkets,**  08  bracelets,  shirt  pins,  rings,  brooches,  ornamental  purses,^, 
scent  bottles ;  but  not  a  plain  metal  fusee  box.  So  silk  made  into  articW 
as  watch-guanls  is  within  it ;  silk  hose,  gold  chains  for  eye-glassct^,  &c 
Bernstein  v.  BaxencUde^  6  C.  B.,  N.  S.  261 ;  28  L.  J.,  C.  P.  265;  and  caA> 
cited,  Id,  So  is  a  silk  dress  made  up  for  wearing.  Floicers  v.  S.  K.  B^.  C<', 
16  L.  T.,  N.  S.  329,  £•  T.  1867,  Ex. ;  overruling  Davey  v.  Mason,  Car.  &  M. 
45.  Hand-painted  designs  of  carpets,  are  not  within  the  term  '*  paintingN" 
which  is  to  Ije  used  in  its  ordinary  sense,  as  meaning  works  of  art.  If*^ 
tcard  v.L,  <i'  N.  IK  Ry,  Co,,  3  Ex.  D.  121.  Whether  an  article  is  of  tk 
dei»cription  mentioned  in  this  section,  is  a  question  of  fact  for  the  jurv.  S. 
C.  following  Brunt  v.  Midland  By.  Go,,  2  H.  &  C.  889 ;  33  L#.  J.,  Ex.  187. 
A  bknk  acceptance  for  11/.,  lost  by  the  earner,  before  delivery,  and  befoiv 
the  drawer's  name  has  been  inserted,  is  not  a  bill  nor  a  -writin^j  of  the  valat* 
of  10/.  within  sect.  1 ;  Stoessiger  v.  S.  E,  By,  Co,,  3  E.  &  B.  649;  23  L.  J, 
Q.  B.  293. 

The  act  extends  to  all  the  articles  enumerated  in  sect.  1 ,  altliough  not 
(within  the  words  of  the  preamble)  "  an  article  of  great   value  in  small 
compass."    To  entitle  a  party  to  recover  for  loss  or  injury  to  any  article  of 
such  description,  he  must  give  express  notice  to  the  carrier  of  the  value  and 
nature  of  the  ai^ticle.    A  looking-glass  exceeding  the  value  of  10/.,  tW'^ 
packed  up  in  a  case,  and  sent  to  the  carrier's  office,  to  be  conveyed  frooi 
London,  to  a  house  near  Lymington :  a  notice  was  fixed  up  in  the  office, 
pursuant  to  sect.  2 :  the  words  "looking-glass,"  "  keep  this  ed^  upwanU," 
were  written  on  the  case,  but  no  declaration  was  made,  of  the  nature  and 
value  of  the  article,  and  no  increased  rate  of  caniage  paid  :  the  parcel  was 
conveyed  from  Lymington  to  its  destination  in  the  usual  ivay :  it  was  held 
that  the  carrier  was  not  liable  for  breakage  of  the  glass.     Otcen  v.  Burmit, 
2  Cr.  &  M.  353 ;  4  Tyr.  133.    A  packed  wa^on  sent  for  carriage  bv  the 
defendants,  containing  enumerated  articles,  is  a  parcel  or  package  within 
sect  1.     JFhaite  v.  Lancashire  <fc  Yorkshire  By,  Co.,  L.  R.,  9  Ex.  67.     The 
expi-esseil  opinion  of  the  carrier,  as  to  its  real  value,  will  not  supersede  the 
necessity  of  a  formal  declaration  of  it.    Boys  v.  PM,  8  C.  &  P.  361.    The 
packing-case,  in  which  goods  mentioned  in  sect.  1,  are  contained,  in  usaally 
considered  as  accessory  to  them.     TFyld  v.  Pickford,  8  M.  &  W.  443.    &», 
the  frame  of  a  framed  picture  is  accessory  to  it,  and  within  the  act    Hen- 
derson  v.  L,  d-  S,  }V,  By,  Co,,  L.  R,  6  Ex.  90.     But,  where  the  packing-case 
contains  articles,  some  within  the  statute  and  some  not,  the  value  of  the 
case,  and  of  the  articles  not  witliin  the  statute,  mav  be  recovered  .separate?/. 
Treadwin  v.  Gt,  E.  By,  Co,,  L,  R.,  3  C.  P.  308. 

The  declaration  re([uired  by  sect.  1  must  be  given  at  the  time  of  deliverr, 
whether  that  be  at  the  carrier's  office,  or  to  a  carter  sent  to  the  cueUfOter'^ 
house  to  collect  parcels,  or  on  the  road,  or  elsewhere ;  the  carrier  may  then 
demand  the  increased  charge  as  publicly  notified  in  his  office  under  sect  2, 
and  on  pavment  thereof  he  is  to  give  the  receipt  if  required,  under  sect  3. 
If  no  suet  declaration  is  made  by  the  bailor  on  delivery,  the  carrier  is  pro- 
tected by  sect  1  in  respect  of  the  specified  articles,  except  in  cases  of  felony 
referred  to  in  sect.  8.    HaH  v.  BaxendaU,  6  Exch.  769;  21  L.  J.,  Ex.  123, 
Ex.  Ch.    But  by  sect  3,  if  no  notice  has  been  affixed  under  sect.  2,  the 
carrier  is  not  protected,  even  though  no  declaration  has  been  made.    ^ 
Baxendale  v.  Hart,  6  Exch.  769,  778  ;  20  L.  J.,  Ex.  338,  340,  per  ciir.    In 
Hart  V,  Baxendale,  supra,  which  is  cited  in  many  text  books  in  suppj^rt  of 
the  contrary  proposition,  the  court  decided  that  there  had  been  a  fxjtcknt 
notice  imder  sect  2,  and  the  exception  to  the  ruling  of  Pollock,  C.B.,  at  the 
trial  being  allowed  on  that  hyi>othesis,  the  effect  on  the  carrier's  liabilitv»oi 
the  absence  of  a  notice,  did  not  dii-ectly  arise  in  the  Exch.  Cham.    T^^^re 
the  plaintiff  sent  a  valuable  picture,  by  a  railway,  and  declared  its  nature 
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aind  value,  at  the  time  of  its  delivenr  to  the  carrier,  and  the  earner  did  not 
<leiiiaxid.  any  increased  rate,  to  which  he  was  entitled  under  sect.  2,  and  only 
the  ortlinary  charji^e  was  paid,  the  carrier  was  held  not  to  be  protected  by 
tlie  statute  from  his  coniniou  law  liability,  for  an  injury  which  liappened  to 
the  picture  on  its  journey.     Behretis  v.  Gt  N,  Ry,  Co,,  7  H.  &  N.  9q0,  953 ; 
31  L.  J.,  Ex.  299,  300,  Ex.  Ch.     "  Thei-e  is  nothing  in  the  statute  which 
protectH  the  carrier  from  liability,  if,  after  the  value  is  declaivd,  to  be  such 
as  'would  entitle  him  to  demand  an  inci^eased  rate  of  charge,  he  chooses  to 
ivccept  the  goods  to  \te  carried  without  making  any  demand  of  such  increased 
itite  or  i-equiring  it  to  be  either  paid  or  pi-omised  ;"^ier  cwr.,  S.  C.     The 
**  loss"  provided  for  by  sect.  1  means  loss,  uy  the  earner  or  his  servant,  so 
that  the  i>arcel  cannot  be  delivered ;  it  protects  the  carrier  against  liability, 
for  damage  caused  by  delay  in  delivery,  in  conse(]^uence  of  a  tempoiuiy  loss. 
MUlen  V.  Brascli,  10  Q.  B.  D. ,  142,  C.  A.     But  m  the  case  of  a  tem}K>rary 
lo8»,  the  earner  will  be  liable  for  detention  of  the  goods,  beyond  a  reason- 
able time  after  they  have  been  found.     Heam  v.  L.  <(;  S.  1v,  Ry.  Co.,  10 
Exch.  793  ;  24  L.  «f.,  Ex.  180 ;  an  injury  d(me  to  goocb^  sent  beyond  their 
destination,  is  within  the  protection  of  sect.  1.     Morritt  v.  iV.  E.  Ry,  Go,^ 
1  Q.  B.  D.  302,  C.  A. 

Where  an  innkeeper  had  no  express  authority  from  the  defendants  to 
take  iu  parcels,  and  used  his  diBci*etion  in  sending  them  by  the  defendant's 
mail  or  any  other  coach  ;  though  he  kept  no  regular  b<K)king-office,  it  was 
held,  that,  for  the  purpose  of  taking  in  a  ])ai*cel,  the  inn  was  a  receiving- 
house  of  the  defendants  within  sect.  5.     Syms  v.  Vliaplinj  6  Ad.  &  £• 

e34. 

Since  this  act,  if  articles  mentioned  in  sect.  1  are  sent  without  declaration 
of  value  and  payment  of  the  increased  charge,  carriers  who  have  complied 
in  the  requirements  of  the  act  are  not  liable,  though  the  loss  be  occasioned 
by  the  gi'oss  negligence  of  their  servants.    Hinton  v.  JJibbin,  2  Q.  B.  646 ; 
Morritt  v.  N.  E,  Ry,  Co.,  supra.    And  it  seems  that  thei-e  \a  no  distinction 
between  the  negligence  of  themselves  or  their  servants ;  but  wilfid  mig- 
ftasance  would  come  under  a  different  considemtion.     See  S.  CC.     By  sect. 
6,  where  the  loss  is  by  the  felojiy  of  the  carrier's  servants,  the  act  d(jes  not 
protect.    Metcalfe  v.  L,  d:  Brighton  Ry.  Co.,  4  C.  B. ,  N.  S.  307  ;  27  L.  J., 
C.  P.  205.    The  servants  of  a  common  carrier,  employed  by  a  railway  com- 
pany, to  forward  goods  to  their  destination,  are  servants  of  the  company 
within  that  section ;  Machu  v.  L.  <k  S,  W,  Ry,  Co.,  2  Exch.  415 ;  accord. 
JJoolan  V.  Midlatid  Ry,  Co,,  2  Ap.  Ca.  792,  D.  P. ;  but  the  company  are  not 
estopped  from  denying  that  the  thief  is  their  servant,  and  mar  show,  tliat 
though  he  represented  hunself  as  being  one  of  the  servants  of  the  carrier, 
employed  by  the^  compmy,  he  was  not  so  in  fact.     JVay  v.  Gt.  E,  Ry.  Co., 
1  Q.  B.  D.  692.     Where,  to  a  defence  founded  on  sect  1,  that  the  value  of 
the  goods  had  not  been  declared,  the  plaintiff  replies  under  sect.  8,  allying 
a  felony  by  the  defendant's  servants,  the  plaintiff  nmst  prove  facts  which 
show  not  meitily  that  somebody  must  have  stolen  them  while  tliey  were  in 
traiidtti,  but  also  that  it  is  more  likely  that  they  were  stolen  by  the  de- 
fendant's servants  than  any  one  else.    Met^fe  v.  L,  db  Brighton  Ry,  Co,,  4 
C.  B.,  N.  S.  311 ;  27  L.  J.,  G.  P.  333 ;  Gt.  JV,  Ru,  Co,  v.  RimnuiU,po8t,  p.  670. 
It  is  not  sufficient  to  show  merely  that  they  had  greater  opportunity  of  com- 
mitting the  theft;  M'Qiuen  y.  G.  TV,  Ry,  Co.,  L.  B.,  10  Q.  B.  569;  although 
it  is  not  necessary  to  give  evidence  which  would  fix  any  one  servant  of  the 
company  with  the  felony.    Vaughton  v.  L.  A  N.  JF,  Ry,  Co.,  L.  B.,  9  Ex.  93. 
See  s^Kirkstall  Bretcery  Co.v,  Fumess  Ry,  Co,,  L.  R,  9  Q.  B.  468.  Where 
the  carrier  carries  on  a  special  contract,  exempting  him  from  Lability  for 
loss,  unless  the  goods  are  declared,  and  extra  chuge  paid,  felony  by  hia 
serrant  will  not  deprive  him  of  this  pi'otection,  unless  there  be  also  grofla 


570  Actions  a^uist  Comnum  Oarriers, 

negligence;  seniMe,  Butt  v.  Gt.  TV.  Ry.  Co.,  11  C.    B.    140;  20  L.  J..  0. 
241.    This  case  is  explained  in  Gt.  IF.  Ry,  Go.  v.  Himmelly  18  O.  B.  3" 
27  L.  J.,  C.  P.  201  ;  and  in  Metcalfe  v.  L.  d:  Brightort  Ry.  Co,y  4  C.  B.,  N  ^ 
307;  27  L.  J.,  C.  P.  205,  as  not,  in  fact,  being  a  case  under  the  Carriers  I 
at  all ;  negligence  is  the  material  point,  when  there   is  a  special  contn^* 
felony,  when  the  statute  is  set  up  aa  a  defence  ;  S.  CC. 

A  specific  notice  repudiating  liability  in  certain  cases,  and  served  on  t - 
customer,  as  to  which  see  further  anit^  pp.  562,  563,  is  not  a  public  not 
or  declaration,  within  sect  4,  and  it  may,  if  he  assent  to  it,  or  does  s/. 
dissent,  amount  to  a  sjyecial  contract,  or  be  evidence  of  one  for  the  jsrr, 
within  sect.  6.  IFalker  v.  York  cfc  N.  Midland  Ry.  Oo.,  2  E.  &  B.  750 ;  -3 
L.  J.,  Q.  B.  73.  But  it  has  been  recently  said,  that  sect.  6  applies  onljto 
contracts,  the  provisions  of  which  are  inconsistent  "writli  the  exempns. 
claimed  by  the  carriers  under  sect.  1.  Baxendale  v.  Gi.  E,  Ry.  Co.,  L.  R.,  ^ 
Q.  B.  244,  Ex.  Ch. 

RaUivay  and  Canal  Traffic  Act,  1854,  17  tfe  18  Vict.  c.  31.]     By  thi-»  A«t 
very  important  provisions  are  made  i-especting  the  traffic  on  railway*  acJ 
canals.    They  include  as  well  lessees  and  contractors  -working'  jrailway?  *s 
canals,  as  the  companies  or  owners,  and  all  navigations  whereon  tolls  art" 
levied  by  act  of  parliament ;  sect.  1.     The  Act  provides  agednst  neglect  J 
any  compiny  to  afford  facilities  for  traffic,  or  undue  preference  being  shown 
by  such  company,  in  favour  of  certain  persons  or  traffic  ;  sect.  2  ;  and  gave 
certain  special  remedies  by  application  to  the  Court  of  C.  P.  in  case  (« 
alleged  breach  of  the  enactment ;  sect*.  3-5  ;  but  nothing  therein  is  to  take 
away  any  right,  remedy,  or  privilege  of  any  person  against  such  company ; 
sect.  6.     The  proA-inions  of  the  act  liave  been  extended  by  the  ItegnUtion 
of  Railways  Act,  1868,  s.  16,  poftt,  p.  574,  and  Id.  1871,  s.  12,j)0gt,  j).  575, 
to  the  steam  vessels  worked  by  railway  companies  and  the  traffic  carried  "ff 
thereby,  and  to  traffic  they  procure  to  be  carried  in  ships  not  beZonginj?  to 
them,  subject  to  a  power  to  limit  their  liability  as  to  sea  and  water  risks. 
The  Regulation  of  Railways  Act,  1873,  36  &  37  Vict  c.  48,  as.  11,  et^-, 
further  extends  the  provisions  of  the  Act ;  and  sect.  6  transfers  the  juris- 
diction of  the  C.  P.  above  mentioned  to  the  Railway  Commissioneni  appointed 
under  sect  4. 

By  17  &  18  Vict  c.  31,  s.  7,  every  company,  &c.,  shall  be  liable  for  loss  of 
or  injury  done  to  any  horses,  cattle,  or  otner  animals,  or  to  any  articles, gf^oos 
or  things,  in  receiving,  forwanling  or  delivering  thereof,  occasioned  iff  ^^ 
neglect  or  default  of  the  company  or  its  servants,  notwithstanding  any 
notice,  condition  or  declaration,  made  and  given  by  such  company  contrary 
thereto,  or  in  anywise  limiting  such  liability  ;  and  every  puch  notice,  con- 
dition, or  declaration  is  declared  to  be  null  and  void.    Provided  that  nothing 
therein  shall  be  construed  to  prevent  such  companies  from  making  ««* 
conditions  with  resj^ect  to  recei>ang,  forwarding  and  delivering  such  anunaW 
articles,  &c.,  as  shall  he  adhidged  by  the  court  or  judge,  before  whom  any  gws^w^ 
relating  thereto  shall  be  tried,  to  be  just  and  reasonMe.     The  section  fmther 
provides  certain  limits  to  damages  recoverable  for  loss  or  injury  to  any  *j' 
such  animals  (namely,  a  horse  50/. ;  neat  cattle,  15^  each  ;  sheep  and  pig!*i  ^' 
each),  unless  the  pei-son  sending  or  delivering  the  same  to  the  company  ^Iwft 
at  the  time  of  delivering,  have  declared  them  to  be  of  higher  value,  in  which 
case  the  company  may  charge  a  reasonable  per-centage  on  the  excess  of  valiw 
above  the  limited  sum,  to  be  paid  in  addition  to  the  ordinary  chai*ge^  ^^^ 
percentage  to  be  notified  in  the  manner  prescribed  by  the  Carriers  Act,^J 
{aniSf  p.  567),  and  to  be  binding  on  the  company  as  therein  mentioned. 
Proof  of  the  value  and  amount  of  injury  is  to  lie  on  the  claimant     No  «j*^ 
ecniraet  between  the  company  and  the  other  parties  respecting  the  receiviDgf 
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.   :f  orwarding,  or  delivering  of  any  goods,  &c.,  shall  be  binding  on  or  affect  such 

jMirty,  unless  it  be  signed  by  him  or  the  person  delivering  the  goods  for 

carriage.      Nothing  in  the  act  is  to  alter  or  affect  the  rights  or  liabilities  of 

:     tb.e  company  under  the  Carriers  Act,  with  respect  to  the  articles  mentioned 

h     in  tliat  act  \anie^  p.  566). 

Tlie  language  of  sect.  7  differs  much  from  that  of  the  Carriers  Act      The 

'word  **  public  '*  is  not  inserted  before  the  word  "  notice,"  but  it  is  now  settled 

that  **  General  notices  to  limit  the  liability  shall  be  null  and  void  ;  but  the 

parties  may  make  special  contracts  witli  the  companies,  provided  tliose  con- 

'  tracts  are  adjudged  by  the  court  to  be  just  and  ixiasonable,  and  provided 

they  be  signed  by  the  parties."    Simons  v.  Gt.  W,  By.  Co.y  18  C.  B.  805,829 ; 

26   L.  J.,  0.  P.  25,  32,  per  Jervis,  C.J.    Accord,  M^Maniui  v.  Lancashire,  Ac, 

Ry.  Co.,  Ex.  Ch.,  infra,  and  Peek  v.  N,  Staffordsliire  By,  Co.,,  D.  F.,post,  p. 

572.     The  section  only  applies  to  carriage  of  goods  over  lines  which  the 

conapany  are  working  themselves,  and  not  to  contracts  by  the  company  to 

carry  over  other  lines.      Zunz  v.  S,  E.  By,  Co.,  L.  R.,  4  Q.  B.  539.      But, 

where  the  company  contract  to  carry  over  their  own  as  well  as  other  lines, 

they  must  prove  that  the  loss  did  not  occur  on  their  line,  in  order  to  avail 

*  themselves  of  a  condition  of  non-liability.  Kent  v.  Midland  By,  Co.,  L.  R, 
;  10  Q.  B.  1.  See  also  Flowers  v.  S,  E.  By,  Co.,  16  L.  T.,  N.  S..  329, 
;         E.  T.  1867,  Ex. 

In  Simons  v.  Gt.  W,  By.  Co.,  supra,  the  court  held  that  a  condition  exempt- 

J"         ing  a  company  from  liability  for  loss,  detention,  or  damage,  if  gcxxls  were 

improperly  packeil,  was  imreasonable.      Accord.  Garton  v.  Bristol  d:  Exeter 

By.  Co.,  1  B.  &  S.  112  ;  30  L.  J.,  Q.  B.  273,  where  an  action  was  held  to  lie 

for  refusing  to  carry  unless  the  plaintiff  signed  that  condition.      But  a  com- 

.  jMiny  may  stipulate  not  to  be  liable  for  loss  or  damage,  '*  however  caused," 

in  a  contract  to  carry  at  a  special  or  mileage  rate.     Svnums  v.  Gt.  W.  By. 

^  Co,,  supra.    The  act  makes  the  cniestion  of  reasonableness  one  of  law,  and 

*  not  of  fact ;  per  cur,,  S.  C.  If  the  particular  condition  relied  on  by  the 
'  company  to  ])rotect  them  in  the  particular  case  is  a  reasonable  one,  the  un- 

*  reasonaoleness  of  other  conditions  in  the  contract,  not  relied  on,  is  not 
material;  per  cur,,  S.  C. 

■  A  special  contract  professing  to  protect  a  company  from  damage  to  horses, 

f  "  however  occasioned,*'  isJiot  reasonable ;  M'Manus  v.  Lancashire  th  Yorkshire 

By.  Co.,  4  H.  &  N.  327  ;  28  L.  J.,  Ex.  353,  Ex.  Ch.  ;  M'Cance,  v,  L.  «t  N,  W. 
By.  Co.,  7  H.  &  N.  477  ;  31  L.  J.,  Ex.  65  ;  3  H.  &  C.  343  ;  34  L.  J.,Ex.  39  ; 
'  Askendon  v.  L,  Brighton  db  S,  Coast  By.  Co.,  5  Ex.  D.  190.     Conditions,  an- 

nexed by  a  railway  company  to  their  "cattle  tickets,"  that  the  company 

*  should  not  be  liable  for  damage  to  cattle  from  any  cause  whatever,  "  it 
^  being  agreed  that  the  animals  are  to  lie  carried  at  the  owner's  risk,  and  that 
^  the  owner  of  the  cattle  is  to  see  to  the  efficiency  of  the  waggon  before  his 

*  stock  is  placed  therein  ;  complaint  to  be  made  in  writing  to  the  company's 
\  officer  before  the  waggon  leaves  the  station,**  are  not  reasonable  ;  Gregory  v. 
i  W,  Midland  By.  Co.,  2  H.  &  C.  944 ;  33  L.  J.,  Ex.  155  ;  even  though  the 

*  owner  is  allowed  a  free  pass  for  a  man,  to  take  care  of  the  cattle.  ISh)^  v. 
^  N.  E,  Ry,  Co.,  L.  R,  2  Ex.  173.  But,  a  declaration  in  such  a  contract  that 
(  the  horses  sent  thereunder  did  not  exceed  101,  in  value,  binds  the  sender. 
f  M^Cance  v.  L,  db  N.  IV,  By,  Co,,  supra,     A  railway  company  gave  the 

plaintiff  a  printed  notice,  that  they  would  only  carry  marbles,  subject  to  the 
^  conditions  therein  stated,  one  of  which  was  that  they  would  not  be  respon- 

'  sible  for  any  loss  or  injuiy  unless  the  marbles  were  declared  and  insured 

I  according  to  their  value.     With  knowledge  of  these  conditions  the  nlaintiff 

instructed  the  company  by  letter,  to  forward  them  "  not  insured,"  which 
f  they  did,  and  the  marbles  were  injured, — it  was  held,  though  there  was  no 

'  wilful  default  or  neglect  found,  that  the  company  were  liable,  and  that  the  con- 
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dition  w&s  neither  just  nor  reasonable,  for  the  effect  of  such  a  condition  -vroiild 
be  to  exempt  the  compauv  from  responsibility  for  injury,  however  caussed, 
whether  by  their  own  negligence,  or  even  by  fraud  or  dishonesty  on  the  paj-t  of 
their  sei-vants.      Peek  v.  N.  Staffordshire  Ry,  Co,,  10  H.  L.  C.  473  ;  32  L.  J-, 
Q.  B.  241.     The  conditions  must  be  embodied  in  a  special  contract  signcfd  by 
the  party,  otherwise  they  will  not  bind  him.     Thus  the  above  letter  wa»  held 
not  to  constitute  a  special  contract  in  writing,  tlie  words  **  not  insured " 
being  insufficient,  either  expressly  or  by  reference,  to  embody  the  above 
condition.     8.  C.    Whei-e,  however,  the  defendants  have  been  in  the  liabit 
of  conveying  the  plaintiffs  goods  on  certain  printed  conditions  exempting 
the  defeudiints  from  liability,  and  known  as  "  owner's  risk,"  a  memorandoju 
signed  by  the  ])laintiff,  "  Please  receive  and  forward,**  &c. ;  "  owner's  riisk,'' 
is  a  sufhcient  contmct,  and  evidence  of  the  terms  is  admissible.       Lcu^is  v. 
GL  W.  Rij.  Co,,  3  Q.  B.  D.  195,  C.  A.      Where  an  agent  who  is  employed 
to  deliver  cattle  to  be  sent  by  a  railway  com^HUiy  signs  the  consignment 
note,  he  mu^t  be  taken  to  have  known  the  contents  and  thereby  binds  hm 
principal.    Kirhj  v.  Gi.  IV.  %.  Co.,  18  L.  T.,  N.  S.  658,  Martin  B. 

Where  a  special  contract  provided  that  the  company  should  not  be  liable 
for  damage  to  horses  conveved,  and  a  horse  w&s  injui'ed  in  consequence  of 
i\a  being  left  without  food  all  ni^ht  in  a  box  at  the  station,  their  bein<;  no 
one  to  receive  it  on  its  arrival ;  Held,  that  the  company  was  not  liable  ;  and 
sembk,  the  damage  being  the  fault  of  the  sender  or  the  consignee,  in  not  pro- 
viding for  tlie  reception  of  the  horse,  the  defendants  would  not  be  responj^ible, 
independently  of  the  special  contract.      JFise  v.  Gt.  W.  Ry.  Co.  1  H.  &  N. 
63 ;  25  L.  J.,  £x.  258.       A    condition    exempting    the    company    from 
liability  "  in  respect  of  any  loss  or  detention  of  or  injury  to  cattle  ^  in  the 
receiving,  forwarding,  or  deliveiy  thereof,  except  in  proof  that  it  arose  from 
the  wilful  misconduct  of  the  company's  servants,  does  not  pi-otect  the  com- 
pany, from  liability  for  a  wrongful  detention,  at  the  end  of  the  transit  under 
a  mistaken  claim  for  unpaid  freight      Gordmi  v.  Gt  W,  Ry.  Co.,  8  Q.  B.  D. 
44.    Where  cattle  wei'e  accidentally  smothered  by  the  fall  of  the  Hd  of  a 
van  in  which  they  wei'e  carried  on  a  railway,  and  the  van  was  not  objected 
to  by  the  drover,  who  was  allowed  a  free  pass  to  accompany  the  cattle,  it 
was  held,  that  a  special  conti'act  exempting  the  company  fi-om  liability  for 
loss  or  damage  from  suffocation,  or  any  other  cause,  was  reasonable,  and 
would  protect  them  ;  and  semhle,  even  without  such  contract,  the  company 
woidd  not  be  liable  under  the  above  circumstances.     Pardingtony.  S.  JrcUes 
Ry.  Co.,  1  H.  &  N.  392  ;  26  L.  J.,  Ex,  105.      On  sending  fish  the  plaintiff 
signed  a  condition,  that,  as  to  fish,  the  company  should  not  be  responsible 
under  any  circumstances  for  loss  of  market,  or  other  loss  or  injury  arising 
from  delay,  or  detention  of  trains,  or  from  any  other  cause  whatever,  other 
than  gross  rugUct  or  fraud ;  the  fish  anived  too  late  for  the  market  they 
were  intended  for,  but  the  cause  of  the  delay  was  not  shown  ;  it  was  helil 
that  the  condition  was  reasonable,  and  protected  the  defendants ;  Beat  t. 
S,  Devon  Ry.  Co.,  5  H.  &  N.  875  ;  29  Ia  J.,  Ex.  441.     The  decision  was 
affirmed  in  Ex.  Ch.,  3  H.  &  C.  337  ;  the  court  holding  the  condition  reaaon- 
able,  as  it  left  the  company  liable  in  all  cases  where  carriers  are  liable  for 
gross  neglijgence,  that  is,  for  want  of  reasonable  care,  skill,  and  expedition. 
So,  a  condition  that  the  company  should  not  as  to  meat,  &c.,  be  liable  for 
loss  of  market,  provided  they  were  delivered  within  a  reasonable  time,  was 
held  reasonable.      Lord  v.  Midland  Ry.  Co.,  L.  R.,  2  C.  P.  339  ;  see  also 
JVhite  v.  Gt,  IF.  Ry.  Co.,  2  C.  B.,  N.  S.  7  ;  26  L.  J.,  C.  P.  158.    But,  a  con- 
dition  that  the  company  should  not  be  answerable  for  any  consec^uences 
arisinc  from  over-carriage,  detention,  or  delav  in  the  conveying  or  delivering 
of  cattle,  Iwwever  caused,  was  held  unreasonable.    Allday  v.  Gt.  W.  Ry,  Co.^  5 
B.  &  S.  903  ;  34  L.  J.,  Q.  B.  5. 
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In  determining  whether  a  condition  is  reasonable,  the  courts  consider 

'  -^lietKer  any^  rea^^onable  alternative  is  oflfered  to  the  customer,  as  of  sending 

stt  a  legal  higher  rate,  not  subject  to  the  condition.      In  such  case  even 

although   the  condition  relieve  the  company  from  all  liability,  there  is 

''  stron<^  primd  facie  ground  for  holding  it  to  be  reasonable.    Brottni  v.  Man- 

Chester  etc.,  i??/-  Co.,  8  Ap.  Ca.  703,  D.  P.,  cited  ante,  p.  563.    See  further 

Lewis  V.  GL  JF,  Ry,  Co.,  3  Q.  B.  D.  195,  C.  A. 

A  condition  as  to  risk  of  luggage  on  a  passenger*8  ticket  is  within  sect.  7. 

'    Colien  V.  S.  E,  Ry,  Co.,  1  Ex.  D.  217  ;   2  Ex.  D.  253,  C.  A.,  overruling 

'    ^terpart  v.  L.  d:  N.  W.  Ry.  Co.,  3  H.  &  C.  135  ;  33  L.  J.,  Ex.  199.       Sect  7 

iloes  not  apply  if  the  railway  company  do  not  receive  the  goods  in  the 

capacity  ot  carriers,  as  where  luggage  was  left  at  the  defendants'  cloak-room 

by  a  i>er3on  who  had  l>een  a  pa**senger  by  the  railway.      Van  Toll  v.  S.  E, 

Ry,  Co,,  12  C.  B.,  N.  S.  75  ;  31  L.  J.,  C.  P.  241  ;  and  other  cases  cited 

-     post,  pp.  577,  583. 

Most  of  the  above  cases  are  cases'  i-elating  to  injury,  which  have  happened 

after  the  contract  for  carriage  has  been  completely  made  ;  but  the  statute 

goes  further.     Sect.  7,  ante,  p.  570,  in  terms,  applies  to  injuries  in  the 

receiving,  forwarding,  or  delivering,  and  protects  railway  companies,  beyond 

a  certain  amount,  unless  the  value  of  the  animid  is  declared.      Where 

injury  was  done  to  a  horse  at  a  railway  station  by  the  negligence  of  the 

company,  before  the  declaration  of  value  had  been  made,  or  ticket  taken,  or 

fare  demanded,  it  was  held  that  this  was  an  injury  in  the  receiving,  and  the 

owner  could  not  recover  more  than  50^,  even  though  it  was  the  usual 

practice  to  put  horses  in  their  l)ox  before  declaring  their  value  or  paying  the 

fare.     Hodgman  v.  TV.  Midland  Ry.  Co.,  5  B.  &  S.  173  ;  33  L.  J.,  y.  B.  233  ; 

Ex.  Ch.,  6  B.  &  S.  560  ;  35  L.  J.,  Q.  B.  85. 

A  railway  company  cannot  repudiate  a  special  contract  on  the  groimd  that 
it  has  not  been  signed  by  the  consignor  :  the  proviso  in  sect.  7  only  applies 
to  cases,  where  the  company  seek  to  relieve  tnemselves  from  liabilitv,  by 
reason  of  there  being  a  special  contract  Baxendale  v.  Gt,  E,  Ry.  Co.,  L.  R.^ 
4  Q.  B.  244. 

To  entitle  the  company  to  demand  the  percentage  under  sect.  7,  the 
sender  must  make  a  decLiration  of  the  value  with  the  intention  of  jmying 
the  percentage  ;  but  the  company  is  bound  to  carry  at  the  ordinary  rate 
without  increased  risk  if  the  sender  re(iuii-e  it,  even  though  the  company 
have  notice  of  the  higher  value  of  the  animals.  Robinson  v.  L.  <D  S.  Jr.  Ry, 
Co.,  19  C.  B.,  N.  S.  51  ;  34  L.  J.,  C.  P.  234.  The  reasonableness  of  the 
})ercentage  is  a  question  for  the  jurv.  Harritfon  v.  L.  Brighton  <t  S.  C.  Ry.  Co., 
2  B.  &  S.  152,  167 ;  31  L.  J.,  Q.  6.  113,  119,  per  Erie,  C.  J.,  in  Ex.  Ch. 
The  principle  is  not  what  profit  it  may  be  reasonable  for  the  company  to 
make,  but  what  is  reasonable  to  charge  the  party  cliaiged.  See  Canada 
SoutJiernRy.  Co.,  v.  International  Bridge  Co.,  8  Ap.  Ca.  723,  P.  C. 

Tilt  Begidation  of  Raibcays  Act,  1868,  31  tt-  32  Vict.  c.  119,  Part  IL]  The 
iiiteri)retation  clause,  sect.  2,  is  as  follows  . — 

"  The  term  *  railway '  melius  the  whole  or  any  portion  of  a  railway  or 
tramway,  whether  worked  by  steam  or  otherwise. 

*'  Tlie  term  *  company '  means  a  company  incorporated  either  before  or 
after  the  passing  of  this  act  for  the  purpose  of  constructing,  nuiintaining,  or 
working  a  railway  in  the  United  Kingdom  (either  alone  or  in  conjunction 
with  any  other  purpose)  ;  and  includes,  except  when  otherwise  expressed, 
any  individual  or  individuals  not  incorporated,  who  arc  owners  or  lessees 
:  of  a  railway  in  the  United  Kingdom,  or  parties  to  an  agreement  for  working 

A  railway  in  the  United  Kingdom." 

"  The  term  *  person '  includes  a  body  corporate." 
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Bj  sect.  14,  where  a  comfanv,  by  thrr»iii^h  b<H'kixi^,  emitracts  to 
animals,  lu^^j:i;!e  or  p>0(U  froiu  place  to  place,  pazllT-  hy  Eailwar  aod 


by  sea,  or  )>artly  by  canal  and  partly  by  sea,  a  contlition.  excmplin^  tb- 

«iiimii;  :1: 


jiany  fn)iii  liability  for  any  loss  or  dama^  which 

riii;«'e  of  -uch  aniiiuiU,  &c.,  by  sea,  fn»ni  the  act  of  i.^od,  the  kiii^*;^  ec-:.. 
fire,  acci'Unts  fn^ni  machinery,  bi»ilers  and  s^team,  aji«l  all  and  eTezr  :.•: 
dan^.'frH  and  arcideiits  of  the  se&<,  rivers,  and  naTi;r«Lt ion.,  of  whalevrr  li:. 
and  kind  ^^o^^ver,  Miall,  if  publishcNl  in  a  conspicuoixs  maimer  in  thr  t  - 
where  such  throiuih  lMX>kiiig  is  etfecteiL,  and  if  pnnteil  in  a  legiUe  qui-' 
on  the  re€eii>t  or  fiviglit  note  which  the  company  ^ves  for  such  aTiT...\ 
&c.,  Ix:  valid  <is  jiail  of  the  contract  lietween  tlie  consijgnor  o(  y^- 
animals,  i^c.,  and  the  company,  in  the  same  manner  as  if  the  aun^^i-y 
had  si^^eil  and  delivered  to  the  con>iini«*r  a  bill  of  lading  coDfciT.ii. 
such  condition.  For  the  parp<i6es  of  this  section  the  wroni  ^^ company] 
incliuli^  the  owners,  lessees  or  managen^  of  any  canal  or  other  inlti^ 
navi^^tion. 

By  sect.  15,  railway  companies  are  to  exhibit  in  their  bookiiig  oflices  i 
table  of  the  fiires  of  pa.>^n<rers  by  the  trains  inclade<l  in  the  time  tabled  ■: 
the  comi>any,  from  that  station  to  every  place  for  which  pasaaiger  UdOi 
are  thei'e  ij>.sued. 

By  !(ect  16,  ^  where  a  company  is  authorized  to  bniltl,   or  hiqr,  or  bin*. 
and  to  use,  maintain,  and  work,  or  to  enter  into  arrangement^t  for  a.^c.'. 
maintaining,  or  working  steam  vessels  for  the  purpoe^of  carrying  on  ao^Dr 
munication  between  any  towns  or  ])Oits,  and  to  take  tolls  in  respect  offO^ 
steam  vessels,  then  and  in  every  sach  ca.<e,  tolls  shall  be  at  all  times  dui|?^ 
to  all  persons  ei|nally,  and  after  the  same  rate,  in  respect  of  passengers  o^n- 
veyed  in  a  like  vivsel,  ])assing  between  the  ^^aine  places  under  like  dreum- 
stance^  and  no  reduction  or  advance  in  the  tolls  snail  be  made  in  fav«»ur  oC 
or  against,  any  person  mting  the  steam  vessels  in  con^iequence  of  his  havii^ 
travelled,  or  beiug  about  to  travel,  on  the  whole  or  any  part  of  the  camptnti 
i-ailway,  or  not  ha\ing  traveUed  or  not  being  about  to  travel,  on  any  psit 
thereoif^  or  in  favour  of  or  again><t  any  person  Ui^in^  the  railway,  in  ci«- 
8e<juence  of  his  having  used  or  being  al)out  to  use,  or  his  not  liavfog  used  or 
not  l^ein;:  al>out  to  ase,  the  steam  vessels  ;  and  where  an  aggregate  sum  n 
charged  by  the  company  for  conveyance  of  a  passenger  by  a  steam  vessel  and 
on  the  railway,  the  ticket  shall  have  the  amount  of  toll  chaiged  for  cimvej- 
unce  by  the  steam  vessel  distinguished  from  the  amount  chaiged  for  con- 
veyance on  the  railway." 

"The  1 1  m  visions  of  the  Railway  and  Canal  Traffic  Act,  1854,  so  fiir  asthe 
same  are  applicable  shall  extend  to  the  steam  vessels  and  to  the  traffic 
carried  on  thereby." 

By  sect.  17,  "where  any  charge  shall  have  been  made  by  a  company  ^ 
respiect  of  the  conveyance  of  goods  over  their  railwav,  on  application  in 
wi-iting  within  one  week,  after  pa3anent  of  the  said  chaige,  made  to  the 
(secretary  of  the  company,  by  the  person  by  whom  or  on  whose  account  the  f9B» 
has  been  paid,  the  company  <hall  within  fourteen  days,  render  an  aocouot^ 
the  person  so  applying  for  the  same,  distinguishing  how  much  of  the  saw 
charge  is  for  the  conveyance  of  the  said  goods  on  the  railway,  including 
therein  tolls  for  the  use  of  the  railway,  for  the  use  of  carriages  «d^  ^ 
locomotive  power,  and  how  much  of  sudi  chaige  is  for  loading  and  nnlotf- 
ing,  coven ng,  collection,  delivery,  and    for  other  expenses,  but  without 
particularizing  the  several  items  of  which  the  last-mentioned  portion  of  tbe 
charge  may  consist" 

By  sect.  1 8,  "  where  two  railways  are  worketl  by  one  company,  then  m 
the  calculation  of  tolls  and  charges,  for  any  distances  in  respect  of  twlfic 
(whether  passengers,  animals,  goods,  carriages,  or  vehicles),  conveyed  ^ 
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ootK  railwaye,  the  distances  traversed  shall  be  reckoned  contmuously  on 
sucli  railways,  as  if  they  were  one  railway." 

Tlie  e(£uality  clauses  did  not,  under  the  previous  act,  extend  to  steamers 
-worlvetl  Dy  railway  companies.  BraiiUy  v.  S,  E.  Ry,  Co,,  12  C.  B.,  N.  S.63 ; 
31  L..  J.,  C.  P.  286. 

I        The  lietjidatimi  of  Raihoays  Act,  1871,  34  &  35  Vict.  c.  78.]     By  s.  12, 

^  ^vliere  railway  companies  under  contract  to  carry  passengers  or  goods  by 

«ea,  prt>cure  the  same  to  be  carried  in  a  vessel  not  belonging-  to  them,  they 

aire  liable  for  loss  or  damage  to  the  same  extent  as  though  the  vessel  had 

belonged  to  them. 

This  section  extends  the  provisions  of  31  &  32  Vict.  c.  119,8.  16,  ante, 

^    p.  574,  and  therefore  of  17  &  18  Vict.  c.  31,  a  7,  antey  p.  570,  to  the  carriage 

"    of  goods  which  the  company  contract  to  carry,  but  procure  to  be  carried  in 

fthips  not  belonging  to  them.     Doolan  v.  Midland  Ry,  Co,,  2  Ap.  Ca.  792, 

D.P. 

^'^  JVho  sJwiUd  he  plaintiff.]     The  proper  person  to  sue,  as  plaintiff,  is  the 

IMjrson  in  whom  the  property  was  vested,  when  lost  or  damaged.     Hence, 

^  the  consignee  is  usually  the  proper  plaintiff,  beaiuse  delivering  of  goods  to 
the  carrier  commonly  vests  the  property  in  the  consignee.  Dmdop  v.  Zatn- 
hert,  6  CI.  &  F.  600  ;  Fra^am  v.  Long,  4  B.  &  C.  219 ;  Dawes  v.  Peck,  8  T.  E. 
330.  But  where  there  is  a  special  contract,  between  the  consignor  and 
carrier,  the  consignor  may  be  plaintiff,  and  the  ownership  is  immateriid. 
Dnnlop  v.  Lainbert,  8upra.     If  the  consigmnent  does  not  change  the  pro- 

*  pei-ty,  as  where  goods  are  sent  on  approval,  the  consignor  should  sue  ;  Stoain 
^  V.  Slieplierd,  1  M.  &  Rob.  223  ;  or  wnere  the  sale  is  insufficient  to  bind  tide 
^        vendee  under  the  Stat,  of  Frauds.     Coats  v.  CJuiplin,  3  Q.  B.  483 ;  Coinnls 

v.  Bristol  d:  Exeter  Ry,  Co.,  3  H.  &  N.  510 ;  27  L.  J.,  Ex.  401.     See  cases 

'        cited,  ante,  p.  469,  et  seq,,  sub,  tit.  Action  for  not  accepting  goods.    On  the 

other  hand,  where  there  is  a  contract  between  the  consignee  and  the  carrier, 

60  that  the  former  is  liable  to  the  latter  for  the  freight,  the  consignee  may 

'   sue.    Mead  v.  S.  E.  Ry.  Co.,  18  W.  R.  735,  E.  T.,  1870,  C.  P. 

Where  a  single  box  containing  the  neparate  property  of  A.  and  B.  is  deli- 
«         vered  to  the  carrier  by  a  joint  agent,  A.  and  B.  may  join  in  the  action. 

*  MeUalfe  v.  L,  dc  Brighton  Ry.  Co.,  4  C.  B.,  N.  S.  317;  27  L  J.,  C.  P.  333.  A 
special  property  is  sufficient  to  support  the  action.  Thus,  a  laundress  mav 
sue  a  carrier  employed  by  her,  who  loses  the  linen  returned  by  her  througK 
him.    Freeman  v.  Birch,  3  Q.  B.  492,  n. 

Where  the  contract  is  made  with  one  railway  company,  for  carriage  of 
goods  over  the  lines  of  several  other  companies,  vide  ante,  p.  56$. 

Proof  of  delivery  to  defendant.]  In  an  action  against  the  proprietor  of  a 
stage-coach  for  the  loss  of  a  parcel,  it  is  sufficient  to  prove  the  delivery  of 
the  parcel  to  the  driver.     IVilliams  v.  Cranston,  2  Start  82.     A  delivery  of 


goods 

at  the  quay  or  beach,  or  sends  his  bout  for  them,  tlie  shipowner's  respon- 
sibiUty  commences  with  the  receipt ;  Abbott  on  Shipping,  10th  Ed.,  p.  268, 
citing  MoUoy,  B.  2.  c.  2,  s.  2  ;  unless  it  appears  that  the  consignee  does  not 
intend  to  trust  the  shipowner  with  the  custody,  as  where  he  sends  his  own 
servant  in  charge  of  the  goods,  who  has  the  exclusive  management  of  them. 
E,  Mia  Co.  V.  Pullen,  1  Str.  690.  Where  the  only  proof  of  delivery  was, 
that  the  ^oods  were  left  at  an  inn-yard  where  defendant  and  other  curriers 
put  up,  it  was  held  to  be  insufficient.    Seltcay  v.  Holloxcay,  1  Ld.  Raym.  46 
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So,  leaving  goods  at  a  wharf  piled  up  among  other  goods,  without  commu- 
nication with  any  one  there,  is  not  a  delivery  to  the  wharfinger.  Buckman 
V.  Levi,  3  Camp.  414.  Where  the  ordinary  coiwse  of  business,  at  a  railway 
office,  was  to  accept  goods,  with  a  special  limitation  of  liability,  in  uniting, 
and  this  was  known  to  the  plaintiff,  who,  nevertheless  caused  his  goods  to 
Ije  left  witli  a  i-ailwav  porter  at  the  station,  without  complying  with  the 
regular  coiuse,  and  the  porter  received  them,  and  they  were  lost  :  held, 
that  the  company  was  not  liable  as  on  contract,  the  delivery  not  being 
in  due  course,* and  the  porter  not  being  shown  to  have,  or  to  have  pro- 
fessed to  have,  power  to  contract  with  the  plaintiff  otherwise  than  in 
the  ordinary  course.  Ulim  v.  Gt,  N.  Eij,  Go,,  14  C.  B.  647;  23  L.  J.,  C.  P. 
166. 

Proof  of  non-deUvery  by  defe7ulant]    Very  slight  evidence  of  non-delivery 
is  sufficient  to  call  upon  the  defendant  to  prove  delivery.     GriffiHis  v.  Lee,  1 
C.  &  P.  110 ;  Haivkes  v.  Smithy  Car.  &  M.  72.    Whether  the  carrier  is  bound 
to  deliver  at  the  residence  of  the  consignee,  seems  to  depend  on  the  circum- 
stances of  each  particular  case.     In  the  absence  of  any  express  contract  or 
usage,  carriers  by  land  are  bound  to  deliver  the  goods  to,  or  at  the  house  of^ 
the  consignee.     See  Hyde  v.  Trent  and  Mersey  Navigation  Go,,  5  T.  R.  389  ; 
Storr  V.  Crowley,  M*C1.  &  Y.  129  ;  Dujt  v.  BiMj  3  B.  &  B.  182,  citing  Bo- 
denham  v.  Bennett,  4  Price,  31.     And,  if  it  be  the  carrier's  course  of  trade 
to  deliver  goods  at  the  consignee's  residence,  he  is  clearly  bound  to  do  so. 
Golden  V.  Maiming,  2  W.  Bl.  916.     Where  goods  are  conveyed  by  sea,  it 
seems  to  be  sufficient  for  the  captain,  to  deposit  them  in  some  place  of 
safety,  and  give  notice  to  the  consignee.      See  Hyde  v.  Trent  ana  Mersey 
Navigation  Co.,  5  T.  R.  397.     And,  he  is  bound  to  keep  them  a  reasonable 
time  luitil  fetched,  and  is  liable  during  that  time.     Bourne  v.  Grotliffe,  3  M. 
&  Gr.  643  ;  7  M.  &  Gr.  850,  D.  P.    Although  the  consignor  of  goods  directs 
the  carrier  to  deliver  them  at  a  certain  place,  the  carrier  may  deliver  them 
wherever  he  and  the  consignee  agree  ;  L,  d:  N.  TV.  Ry,  Go,  v.  BartUtt,  7  H. 
&  N.  400 ;  31  L.  J.,  Ex.  92  ;  and  in  such  a  case  the  carrier  is  not  liable  to 
an  action  by  the  consignor  for  not  delivering  at  such  place,  as  the  non- 
delivery was  pursuant  to  the  orders  of  the  consignee.     S.  C. ;  Cork  Distil- 
leries Co,  V.  (ft.  S.  £  W,  Ry.  Go.,  L.  R.,7  H.  L.  269.    But  sernble,  where  there 
is  a  special  contract  between  the  carrier  and  the  consignor,  he  may  sue  the 
carrier  for  breach  thereof.    S.  C.     If  the  carrier  deliver  the  goods  at  the 
place  directed,  in  accordance  with  the  ordinary  usage,  he  has  fulfilled  his 
obligation,  although  he  has  delivered  them  to  a  person  the  sender  did  not 
intend.     M*Kean  v.  M*Ivor,  L.  R.,  6  Ex.  36.     If  the  consignee  refuse  to 
receive  the  goods,  and  the  carrier  puts  them  into  his  warehouse,  he  is  not 
bound  as  a  carrier  to  give  notice  to  the  consignor  of  the  refusal ;  it  is  a  * 
question  for  the  jury  "  whether  the  carrier  has  done  what  is  reasonable 
under  the'circumstances."    HmUon  v.  Baxendale,  2  H.  &  N.  575  ;  27  L.  J., 
Ex.  93.     Quatre,  if  the  carrier  is  bound  to  keep  possession  of  them  after 
refusal.     S.  C.     In  an  action  for  non-delivery  of  a  parcel,  it  appeared  that, 
on  refusal  of  the  plaintiff,  the  consignee,  to  pay  the  carriage,  the  company 
bad  sent  it  back  forthwith  to  a  distent  terminus  where  it  had  been  finrt; 
delivered  to  them,  and  took  no  fiu'ther  step.    Held,  that  they  ought  to  have 
kept  it  for  the  consignee  a  reasonable  time,  and  that,  on  tender  of  the 
charges  the  next  day,  plaintiffs  might  sue  defendants.     Grouch  v.  Gt.  W.  Ry, 
Co.,  2  H.  &  N.  491 ;  26  L.  J.,  Ex.  418  ;  Ex.  Ch.,  3  H.  &  N.  183;  27  L.  J., 
Ex.  345.    Where  the  consignee  makes  default  in  receiving  the  goods,  the 
carrier  is  entitled  to  recover  from  him  the  expenses  reasonably  incurred 
in  taking  care  of  the  goods.     Gt,  N.  By.  Go,  v.  Stoaffield,  L.  R.,  9  Ex. 
132. 
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The  liability  of  a  carrier  continues  till  he  delivers  the  goods  or  ceases  to 
liold  them,  qud  carrier.  Therefore  where  goods  are  destroyed  by  fire  after 
t^liey  are  deposited  in  the  defendant's  wharf,  and  before  a  reasonable  time 
lias  elaped  for  the  plaintiff  to  fetch  them,  the  defendant  is  liable.  Boutm 
V.  Gatliffe,  ante,  p.  576.  And  where  the  qaestion  is,  whether  the  goods 
liave  been  delivered  by  the  defendant  at  London,  evidence  is  admissible  to 
^how  what  constitutes  a  delivery  in  London,  according  to  the  usage  of  that 
X>ort ;  and  former  dealings  between  the  plaintiff  and  defendant  are  evidence 
of  such  usage.     S.  C. ;  and  see  ante,  pp.  429,  430,  575. 

Wliere  there  has  been  a  delivery  by  the  carrier,  actual  or  constructive, 
though  the  goods  remain  on  his  premises,  he  Ib  no  longer  liable  as  carrier, 
but  only  as  warehouseman,  or  on  any  special  terms  of  oailment  whic;h  he 
may  choose  to  impose  on  the  customer.     See  Mitchell  v.  Lancashire  ds 
Yorkshire  Ry,  Co,,  L.  R,  10  Q.  B.  256.     Thus  where  cattle  sent  by  railway 
were  kept  at  the  arrival  station,  by  the  direction  of  the  owner's  servant, 
until  they  could  be  removed  accoraing  to  the  police  regulations,  the  com- 
pany were  held  not  liable  as  carriers.    Shepherd  v.  Bristol  db  Exeter  Ry.  Co.^ 
Lu  K.,  3  Ex.  189.    So  where  goods  are  carried  "  to  be  left  till  called  for," 
and  the  carrier  does  not  know  the  consignee's  address,  and  the  consignee 
<loes  not  call  for  the  goods  within  a  reasonable  time,  the  carrier  becomes  an 
involuntary  bailee,  and  is  liable  onlyfor  negligence.  Chapmanv,  Gt.  W.  Ry,  Co., 
5  Q.  B.  D.  278.    So  after  refusal  of  the  goods  at  the  consignee's  address,  Heugh 
V.  L,  d:  N.  IV,  Ry,  Co.,  L.  R.,  5  Ex.  51.  As  to  the  liability  of  a  railway  company 
in  respect  of  goods  deposited  at  a  cloak-room  at  its  station,  vide  post,  p.  584. 

The  declarations  ot  the  coachman  respecting  the  loss  of  a  parcel  are  evi- 

<lence  against  the  coach  proprietor.    Mayhew  v.  Nelson,  6  0.  &  P.  58.    So, 

where  in  an  action  for  not  aelivering  a  parcel  sent  by  ndl  to  V.,  the  plain- 

ti^  to  a  plea  of  the  Carriers  Act,  repliea  felony  of  the  company's  servants : 

the  statements  of  the  station-master  at  V.  to  the  superintendent  of  police, 

with  reference  to  the  loss,  and  to  the  absconding  of  the  parcel  porter  at  V., 

are  admissible  in  evidence.    Kirkstall  Brewery  Co,  v.  Fumess  Ry,  Co,,  L.  R., 

9  Q.  B.  468.     But,  the  statements  of  a  night  inspector  at  a  railway  station, 

as  to  the  detention  of  goods,  which  would  pass  through  the  station,  and 

there  be  under  the  inspector's  charge,  were  held  to  be  inadmissible  against  the 

company.     Gt,  W,  Ry.  Co.  v,  WUIU,  18  C.  B.,  N.  S.  748  ;  34  L.  J.,  C.  P.  196. 

If  the  carrier  delivers  the  goods  to  a  wrong  person,  he  is  liable  in  trover. 

Stephenson  v.  Hart,  4  Bing.  476 ;  aliter,  if  omy  lost ;  Ross  v.  Johnson,  5 

Buir.  2825. 

Damages,]  Where  goods  are  sent  from  A.  to  B.  and  are  lost,  the  consignee 
is  entitled  to  their  value  at  B.,  as  distinguished  from  the  place  where  uiey 
were  delivered  to  the  carrier.  Rice  v.  Baxendale,  7  H.  &  N.  96  ;  30  L.  J., 
Ex.  371.  And  in  such  case  the  measure  of  damages  is,  in  general,  the 
market  value  of  the  goods,  at  the  place  and  time,  at  which  they  ought  to 
have  been  delivered  ;  and  if  there  is  no  market,  for  the  sale  of  such  goods 
at  the  place,  the  jury  must  ascertain'their  value,  by  taking  their  price  at  the 
place  of  manufacture,  together  with  the  cost  of  carriage,  and  a  reasonable 
i?um  for  importer's  profits.  CHanlan  v.  Gt,  W,  Ry,  Co,,  6  B.  &  S.  484  ;  34 
L  J.,  Q,  B.  154. 

The  damages  recoverable  are  either  '*  such  as  may  fairly  and  reasonably 
be  considered  arising  naturally,  i.e,,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties,  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it."  Hadley  v.  Baxendale, 
9  Exch.  341 ;  23  L.  J.,  Ex.  179  ;  see  also  Gory  v.  Thames  Iron  Works  Co,, 
L.  R.,  3  Q.  B.  161,  and  EUnnger  Aetien-Gesellschafft  v.  Arm^rong,  L.  R.,  9 

VOL.  I.  •  F  p 
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Q.  B.  473.  Plaintiff  being  under  contract  to  delirer  coals  at  a  certain  time 
in  a  distant  colony,  engaged  defendant  to  convey  them,  defendant  being 
aware  of  the  contract :  held  that,  on  failure  oi  the  defendant,  he  was 
liable  to  the  extra  expense  of  conveyance  by  other  means,  incurred  by 
plaintiff,  as  special  damage.  Prior  v.  n'ilson,  8  W.  R.  260,  H.  T.  1860, 
Q.  B.  And  even  where  plaintiff  was  under  no  contract  to  deliver,  a  rise  in 
price  of  coal  at  the  pit's  mouth,  between  the  times  when  the  defendant'^ 
ship  should  have  been  ready  to  take  the  coals  on  board,  and  when  the  plain- 
tiff could  obtain  another  ship  to  carry  them,  was  held  to  he  prima  facie 
recoverable  in  addition  to  extra  freight ;  as,  by  the  custom  of  the  colliery 
trade,  the  plaintiff  was  not  able  to  secure  a  cargo,  till  he  had  vessels  to  carry- 
it.  Featlierstan  v.  jyHkinson,  L.  R.,  8  Ex.  122.  Where,  owing  to  the  delay 
of  a  month,  in  the  delivery  of  cloth  by  the  defendants,  which  the  plaintiff 
wanted  immediately  to  make  up  into  caps,  tlie  plaintiff  lost  the  season,  it 
was  held  that  he  could  not  recover,  as  damages,  the  loss  of  the  profit  he 
would  have  made  l)y  the  sale  of  the  caps,  but  that  he  could  recover  the 
amount  of  depreciation  in  the  market  value  of  the  cloth  owing  to  the  lap!«e 
of  the  season.  Wilson  v.  Lancashire,  <tc.  Ry,  Co,,  9  C.  B.,  Js.  S.  632  ;  30 
L.  J.,  C.  P.  232  ;  see  also  Gt  W.  Ry.  Co.  v.  Redmayne,  L.  R.,  1  C.  P.  329. 
So,  the  plaintiff  may  recover  the  difference  between  the  market  price  of 
hops,  on  the  day  when  they  ought  to  have  been  delivered,  and  tne  price 
when  they  were  available  for  sale,  owing  to  delay  and  damage  caused  by  the 
defendants.  CoUard  v.  S.  E.  Ry.  Co.,  7  H.  &  N.  79  ;  30  L.  J.,  Ex.  393  ;  see 
aJso  Gee  v.  Lanccuhire,  d-c.  Ry.  Co.,  6  H.  &  N.  211 ;  30  L.  J.,  £x.  11.  In  an 
action  for  not  delivering  samples  in  time  for  exhibition  at  a  show,  it  was 
held  that  damages  were  recoverable  for  loss  of  estimated  profits  by- 
reason  of  their  not  being  exhibited,  without  evidence  of  the  prospect  of 
Srofits  at  the  particidar  show.  Simpton  v.  L.  <£?  N.  W.  Ry.  Co.,  1  Q. 
1.  D.  274. 

In  order  to  recover  damages  for  non-sale,  owing  to  delay  in  carrying, 
there  must  have  been  an  actual  contract  to  buy  for  a  price  ;  Hart  v.  Baxen- 
daU,  16  L.  T.,  N.  S.  390,  Martin,  B.  Loss  of  a  beneficial  sub-contract 
cannot  be  recovereil  iK-itliout  notice  to  the  carrier  of  the  special  terms 
thereof ;  Home  v.  Midland  Ry.  Co.,  L.  R,  7  C.  P.  583 ;  Ex.  Ch.,  L.  R.,  8 
C.  P.  131;  and  it  seems  that  a  mere  notice  of  such  sub-contract,  will  not  be 
sufficient,  unless  it  be  ^iven  imder  such  circumstances  as  to  make  it  a  tenii 
of  the  contract  that  tue  carrier  will,  on  breach  thereof,  be  liable  for  such 
loss.  S.  C,  L.  R,,  8  C.  P.  139,  141, 145  ;  Bntiek  Columbia,  do.  Satmnill  Co. 
V.  NettlesJiip.  L.  R.,  3  C.  P.  499,  509,  per  Willes,  J.  So,  loss  of  hire  of 
goods,  sent  for  hire,  cannot  be  recovered  unless  the  carrier  had  notice  that 
they  were  sent  for  that  purpose.  Hales  v.  L.  d  N.  TV.  Ry.  Co.,  4  B.  &.  S, 
66  ;  32  L.  J.,  C.  P.  292.  The  plaintiffs  delivered  to  the  defendants  machi- 
nery intended  for  the  erection  of  a  saw-mill  at  Vancouver's  Islimd ;  the 
defendants  knew  generally  of  what  the  shipment  consisted  ;  ])art  was  lost, 
so  that  the  null  could  not  be  erected,  and  the  plaintiffs  had  to  send  to 
England  to  replace  the  loss  :  held,  that  the  measure  of  damages  Nvas  tlie 
cost  of  replacement  in  Vancouver's  Island,  with  interest  at  5  per  cent,  upon 
the  amount  until  judgment.  British  Columbia,  dc.  SatcmiU  Co.  v.  Nettle- 
ship,  supra.  But  in  the  case  of  the  carriage  of  goods  by  ship,  damages  for 
loss  of  market  are  not  recoverable,  although  the  delay  was  occasioned  by 
defecto  in  the  ship,     llie  Parana,  2  P.  D.  118,  C.  A. 

Where,  by  reason  of  a  refusal  to  carry,  or  of  non-delivery,  or  delay  by  a 
railway  company,  a  carrier,  who  uses  the  railway  for  his  parcels,  is  injuml 
in  his  own  business  as  a  carrier,  such  injury  is  too  remote  to  be  considered 
in  damages.  Semh.  Crouch  v.  Gt.  N.  Ry.  Co.,  11  Exch.  742  ;  25  L.  J.,  Ex. 
137.    So  the  hotel  expenses  of  the  plaintiff,  a  commercial  traveller,  while 
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he  was  waiting  for  the  goods,  which  the  de&ndants  ought  to  have  delivered, 
were  held  to  be  too  remote  to  be  recovered.  Woodger  v.  Gt  W,  Ry,  Co,, 
L.  R.,  2  C.  P.  318.  See  further,  post,  p.  582.  A  carrier  B.  contracted  with 
A.,  to  cany  A-'s  goods,  and  B.  sent  them  by  an  independent  carrier  C,  who 
injured  them  in  transit,  whereby  B.  was  compelled  to  pay  damages  in  an 
action  brought  against  him  by  A.  B.  gave  notice  to  C.  of  the  claim  and  action, 
but  C.  declined  to  interfere.  It  was  held  that  B.  could  not  recover  from  C. 
the  costs  of  that  action.  Baxendale  v.  L.,  Chatham,  d:  Dover  Ry.  Co,,  L.  R.,  10 
Ex.  35,  Ex.  Ch.  Where  bales  of  rags  were  sent,  for  carriage,  without  notice 
to  the  carrier  that  they  were  damp,  and  in  consequence  oi3y,  of  their  being 
damp,  delay  in  carriage  caused  tnem  to  heat  and  become  worthless ;  the 
carrier  was  held  liable  to  nominal  damages  only.  Baldvnn  v.  Id,,  9  Q.  B. 
D.  582. 

The  cases  on  the  measure  of  damages  are  collected  and  discussed  in  the 
notes  to  Vicars  v.  WUcocks,  2  Smith's  Lead.  Ca.s.,  8th  ed.,  805. 

When  the  plaintiff  has  made  a  false  declaration  of  the  value  of  horses,  in 
order  to  induce  a  railway  company  to  carry  them  on  lower  terms,  and  they 
are  injured  by  the  company's  negligence,  he  cannot  recover  more  than  the 
declared  value.  M'Cance  v,  L,  d)  N,  W,  Ry,  Co,,  7  H.  &  N.  477  ;  31  L.  J., 
Ex.  65 ;  3  H.  &  C.  343  ;  34  L.  J.,  Ex.  39,  Ex.  Ch.  The  defendants  had  in 
this  case  admitted  liability  by  payment  into  court ;  but  qiuere  if  they  were 
liable  at  all  ?    See  cases  collected,  infra, 

CosU,']  As  to  the  effect  of  the  County  Courts  Act,  1867,  s.  5,  with  refer- 
ence to  costs  in  actions  against  carriers,  vide  ante,  p.  277. 


Defence, 

By  Rules,  1883,  O.  xix.,  r.  15,  the  defendant  must  plead  specially  all 
facts  not  previously  stated  on  which  he  relies,  and  must  raise  all  such 
fm>unds  of  defence  as  if  not  pleaded  would  be  likely  to  take  the  plaintiff 
by  surprise  ;  and  r.  17  provides  that  the  defendant  shall  not  deny  generally 
the  allegations  in  the  statement  of  claim.  By  r.  20  a  bare  denial  denies  the 
making  of  the  contract  in  point  of  fact  only,  and  not  its  sufficiency  in  point 
of  law.  See  the  rules  cited  ante,  pp.  282,  et  seq.  A  defence  arising  under 
the  Carriers  Act,  s.  1,  ante,  p.  566,  must  theiefore  be  specially  pleaded. 
Syrns  v.  Chaplin,  5  Ad.  &  E.  634.  A  carrier  may,  by  his  defence,  set  up  the 
title  of  a  third  person  who  has  claimed,  and  retaken  the  goods.  Sheridan  v. 
New  Quay  Co.,  4  C.  B.,  N.  S.  649,  650  ;  28  L.  J.,  C.  P.  58.  See  Chugh  v. 
L,  <t  N,  IV,  Ry,  Co.,  L.  R.,  7  Ex.  26,  Ex.  Ch.  As  to  right  of  master  of  ship 
to  sell  cargo  in  case  of  necessity,  vide  ante,  p.  429. 

Loss  by  plaintiff* 8  own  default,']  It  is  questionable  how  far,  and  under 
what  circumstances,  it  is  a  defence  that  a  parcel  was  lost  by  the  default  of 
the  plaintiff  himsel£  It  has  been  considered  that  where*  the  gist  of  the 
action  is  negligence  and  non-perfonnance  of  duty,  so  as  to  be  founded  on 
tort,  rather  tiian  contract,  this  may  be  a  defence.  See  Webb  v.  Page,  6  M. 
&  Gr.  196  ;  MaHin  v.  Qt.  N,  Ry,  Co,,  16  C.  B.  179  ;  24  L.  J.,  C.  P.  209  ; 
and  Burrows  v.  March  Gas  Co,,  L.  R,  6  Ex.  67  ;  Ex.  Ch.,  L.  R.,  7  Ex.  96. 
Qoods  that  are  brittle,  or  liable  to  injury,  must  be  safely  packed  by  the  con- 
signor, or  the  carrier  will  not  be  liable  for  injury  done  to  tbem  in  cairiage, 
if  ne  have  used  due  care.  Hart  v.  Baxendale,  16  L.  T.,  N.  S.  390,  Martin,  B. 
See  also  Baldwin  v.  L,,  Chatham,  d:  Dover  Ry,  Co,,  supra,  and  cases  cited 
ante,  p.  562.  If  the  consignor  has  fraudulently  concealed  the  value  and 
risk  from  the  carrier,  in  oraer  to  pay  a  lower  rate  of  freight,  he  can  main- 

p  p  2 


580        Action  against  Letter  Carriers^  and  Pauenger  Carriers. 

tain  no  action  for  a  loss  thus  occasioned  by  his  own  fault.  Gibbon  v.  Paytv- 
ton,  4  Burr.  2298  ;  Bradley  v.  Waterlwuse,  3  C.  &  P.  318 ;  M.  &  M.  154  ; 
Batson  v.  Donovan,  4  B.  <&  A.  21 ;  see  Sleat  v.  Fogg,  5  B.  &  A.  347,  per 
Abbott,  C.  J.,  and  M'Cance  v.  L.  db  iST.  JV,  By.  Co,,  cited  ante,j^,  579.  So, 
although  the  consignor,  is  not  in  general  bound  to  volunteer  information,  as 
to  the  nature  of  the  goods,  yet,  if  he  intentionally  make  false  answers  to  the 
carrier's  inquiries,  there  is  fraud  wliich  avoids  the  contract  Walker  v. 
Jackson,  10  M.  &  W.  168, 169,  per  Parke,  B.  In  cases  where  this  is  a  defence, 
the  fact  should  be  specially  pleaded,  unless  the  particular  issue  taken,  be  such, 
as  to  make  the  evidence  relevant  to  it. 


Letter  Carriers, 

The  postmaster-general  is  not  a  common  carrier,  and  he  is  not  liable  for 
the  neglect  or  default  of  his  subordinate  officers.  Lane  v.  Cotton,  1  Ld. 
Raym.  646  ;  1  Salk.  17  ;  JVhitfield  v.  Le  Despencer,  Ld.,  Cowp.  754.  But, 
the  postmaster  and  his  servants  are  each  of  them  liable  for  tneir  own  per^ 
sonal  negligence.    S.  CC. 

Where  a  postmaster  detains  letters  until  the  payment  to  him  of  more 
than  the  legal  postage,  an  action  for  money  had  and  received,  for  the  money 
so  illegally  extorted,  may  be  maintained  against  him ;  Smith  v.  Dennis^ 
Lofft,  763 ;  Barnes  v.  FoUy,  4  Burr.  2149 ;  5  Id.  2711 ;  Smith  v.  Powditch, 
Cowp.  182  ;  or,  an  action  on  the  case  for  such  detention.  Rowning  v.  Good- 
child,  3  Wils.  443  ;  2  W.  Bl.  906 ;  Stock  v.  Harris,  5  Burr.  2709. 


Passenger  Carriers. 

Carriers  of  passengers  stand  on  a  different  footing  from  carriers  of  goods. 
They  are  not  msurers  of  the  person,  and  are  responsible  only  for  want  of 
due  care.  Christie  v.  Griggs,  2  Camp.  81 ;  2  Kent  Com.  600  ;  Readhead  v. 
Midland  By.  Co.,  L.  R.,  4  Q.  B.  379,  Ex.  Ch.  Hence  they  do  not  warrant 
that  their  carriages  are  roadworthv,  and  they  are  not  liable  to  a  passenger 
for  an  accident  caused  by  hidden  aefect  in  the  carriage,  which  could  not 
be  guarded  against,  in  the  process  of  construction,  or  by  subsec^uent  observa- 
tion. S.  C.  They  are,  however,  liable  for  defects  in  the  carnage  caused  by 
the  negligence  of  their  sub-contractors.  See  Francis  v.  Cockrell,  L.  R.,  5 
Q.  B.  184  ;  Id.  501,  Ex.  Ch.  As  to  their  liability  for  an  accident,  caused  by 
the  defects  in  a  carriage  of  another  company,  sent  for  transit  over  their  line, 
see  Richardso7i  v.  Gt.  E.  By.  Co.,  1  0.  P.  D.  342,  C.  A.  If  a  railway  com- 
pany choose  to  contract  to  carry  passengers,  not  only  over  their  own  line, 
but  also  over  the  line  of  another  company,  either  in  whole  or  in  part,  the 
company  so  contracting  incurs  all  the  liability  which  would  attach  to  them, 
if  they  had  contracted  solely  to  carry  over  uieir  own  line  ;per  Cockbum, 
C.  J.,  in  Gt.  W.  By.  Co.  v.  Blake,  7  H.  &  N.  991  ;  31  L.  J.,  Ex.  346  ;  Bux- 
ton V.  N.  E.  By.  Co.,  L.  R,  3  Q.  B.  549  ;  Thomas  v.  Wiyw-ney  By.  Co.,  L.  R», 
5  Q.  B.  226  ;  Ex.  Ch.,  L.  R.,  6  Q.  B.  266.  See  also  John  v.  Bacon,  L.  R.,  5 
C.  P.  437  ;  and  cases  cited,  ante,  pp.  564,  565.  The  issuing  by  a  railway 
company  of  a  through  ticket  is  evidence  of  such  contract,  with  the  first  com- 
pany. S.  CC.  But  they  are  not  liable  for  the  neglifjence,  or  wrongful  act 
of  third  persons,  over  whom  they  have  no  control,  trright  v.  Midland  By. 
Co.,  L.  R.,  8  Ex.  137.  A  pa.ssenger  may  contract  to  be  carried  at  his  own 
risk,  and  the  carrier  will  not  then  be  liable  for  injury  even  though  caused 
by  negligence  ;  McCawleyv.  Fumess  By.  Co.,  L.  R.,  8  Q.  B.  57  ;  Gallin  v. 
L.  d:  jN.  if.  By.  Co.,  L.  R.,  10  Q.  B.  212  ;  and  the  condition  wiU  exonerate 
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from  liability,  any  company  on  whose  line  the  passenger  is  carried  in  the 
course  of  the  journey.  HaU  v.  N,  E.  By,  Co,,  L.  R,  10  Q.  B.  437.  But  a 
passenger  who  has  no  notice  of  a  condition,  printed  on  the  back  of  a  ticket, 
taken  bv  him  in  the  usual  way,  and  which  has  no  reference  thereto  on  the 
face  of  it,  is  not  boimd  thereby.  Hendenon  v.  Stevenson^  L.  R.,  2  H.  L.  Sc  470. 
Where,  however,  the  ticket  consisted  of  a  book  of  paper  coupons,  with  condi- 
tions inside,  which  would  have  been  seen  on  opening  the  book,  it  was  held 
that  the  whole  book  was  the  contract,  and  the  plaintiff  could  not  reject  the 
conditions  although  he  did  not  know  of  them.  Burke  v.  S.  E,  By,  Co.y  5 
C.  P.  p.  1.  See  a&o  Watkins  v.  BymiUy  10  Q.  B.  D.  178.  See  further  as  to 
conditions  on  tickets,  cases  cited  pott,  p.  584. 

Where  a  master  takes  a  ticket  for  his  servant  the  contract  is  with  the 
master  ;  and  he  can  sue  the  carrier  for  not  carrying  the  servant  within  a 
reasonable  time.  Jennings  v.  Gt,  N,  By,  Co.,  L.  R.,  1 Q.  B.  7  ;  where,  how- 
ever, the  servant  takes  the  ticket  for  a  journey  by  himself,  although  on  his 
master's  service,  the  contract  is  with  the  servant  and  the  master  cannot  sue. 
Becker  v.  Gt.  E.  By,  Co.,  L,  R.,  5  Q.  B.  241,  mde  infra. 

In  the  case  of  passengers  a  duty  arises  on  the  part  of  the  carrier  to  convev 
them  with  due  care  even  although  the  contract  of  carriage  was  made  with 
another  person.  Austin  v.  Gt.  W.  By.  Co.,  L.  R.,  2  Q.  B.  442  ;  post,  p.  681. 
So  with  respect  to  the  luggage  of  the  passenger.  Marshall  v.  York  db  Neuf' 
castle  By.  Co.,  11  C.  B.  655  ;  21  L.  J.,  C.  P.  34  ;  MaHin  v.  Gt.  Indian  Penin- 
sular By.  Co.,  L.  R.,  3  Ex.  9.  But  no  person  not  a  party  to  the  contract 
other  tnan  the  passenger  himself  can  sue.  Alton  v.  Midland  By.  Co.,  19 
C.  B.,  N.  S.  213  ;  34  L.  J.,C.  P.  292 ;  Becker  v.  Gt.  E.  By.  Co.,  supra,  unless 
for  a  pure  tort  independent  of  contract.  Berringer  v.  Gt.  E.  By.  Co.,  4 
C.  P.  I>.  163,2)o«f,  p.681. 

The  reason  of  the  difference  between  the  above  rules  and  those  relating 
to  the  carriage  of  goods,  vide  ante,  p.  565,  may  be  that  the  bailor  of  the 
goods,  if  they  be  injured,  may  sue  for  their  value,  as  trustee  for  the  owner, 
whereas  unless  the  passenger  could  sue,  notliing  could  be  recovered  for  his 
loss  by  injury  ;  ana  passengers'  luggage,  as  an  accessory  to  the  passenger, 
follows  the  rule  which  applies  to  him.  The  cases  relating  to  personal  injury 
to  passengers  are  collected  vcader  Action  for  negligence,  post,  pp.  680  and  697, 
et  seq. 

The  mere  taking  of  a  passeuger*s  ticket  from  A.  to  B.  is  evidence  of  a 
contract  to  convey  the  passenger  within  a  reasonable  time  from  A.  to  B., 
but  not  that  the  train  shall  arrive  at  the  time  it  is  expected  ;  Hurst  v.  Gt. 
W.  By.  Co.,  19  C.  B.,  N.  S.  310 ;  34  L.  J.,  C.  P,  264  ;  but  the  publication 
of  the  time  bills  of  the  company  will  amount  to  a  promise  that  a  train  will 
leave  A.  for  B.  as  advertised,  for  the  conveyance  of  any  person  who  regu- 
larly applies  for  a  ticket  and  tenders  the  proper  fare,  although  part  of  the 
line  of  railway  belongs  to  a  different  company  ;  such  publication  will  also 
render  the  company  nable  for  damages  occasioned  to  the  plaintiff  by  the 
representation,  if  such  train  do  not  in  fact  run  ;  Denton  v.  Ut.  N.  By.  Co.,  5 
E.  &  B.  800;  25  L.  J.,  Q.  B.  129  ;  or  if  there  be  not  room  in  the  train  for 
the  plaintiff  to  whom  the  company  have  issued  a  ticket.  Ot.  N,  By.  Co.  v. 
Havxroft,  21  L.  J.,  Q.  B.  178.  Where  the  time-tables  state  that  **  every 
attention  will  be  paid  to  insure  punctuality  so  far  as  it  is  practicable  ;  but 
the  departure  or  arrival  of  the  trains  will  not  be  guaranteed,  nor  will  the 
company  hold  themselves  responsible  for  delay  or  any  conseciuences  arising 
therefrom/'  there  is  a  contract  to  use  due  attention  to  keep  the  times  speci- 
fied as  far  as  reasonably  possible,  having  regard  to  all  the  circumstuices. 
Le  Blandte  v.  L.dcN.fT.  By.  Co.,  1  C.  P.  D.  286,  C.  A. 

If  the  company  justify  their  breach  of  a  contract  to  carry  on  the  ground 
that  the  passenger  has  not  complied  with  the  conditions  of  a  bye-law,  they 
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must  show  that  they  have  strictly  observed  the  bye-law  on  their  part 
Jennings  v.  Gt,N,  Ry.  Co.^ante^  p.  581. 

An  allegation  that  an  omnibus  plies  between  D.  and  C.  is  not  supported 
by  evidence  which  shows  that  the  omnibus,  though  running  from  D.  to  C, 
yet  starts  from  a  point  beyond  D.,  and  runs  to  a  point  beyond  C.  Marshall 
V.  Matson,  15  L.  T.,  N.  S.  514,  Bramwell,  B. 

There  does  not  appear  to  be  any  obligation,  apart  from  contract,  on  a  pas- 
sen^r  carrier  to  receive  passengers,  even  thougn  there  is  adequate  accom- 
moaation.  But  see  2  Kent,  Com.  601,  contra.  The  point  was  not  decided 
in  Benett  v.  Peninsular^  dx.  Steam  Boat  Co..  6  C.  B.  775.  Even  if  there  be 
such  obligation,  special  cii*cumstances  might  warrant  the  rejection  of  a  pai* 
senger ;  tus  misconduct,  refusal  to  comply  with  reasonable  regulations,  over- 
loading, &c.     Kent,  supra. 

Passenger  ships  on  voyages  beyond  Europe  are  regulated  by  stat.  18  &  19 
Vict.  c.  119,  which  particularly  applies  to  the  transport  of  emigrants  beyond 
seas.  This  act  has  been  amended  by  26  &  27  Vict.  c.  51.  See  also  35  &  36 
Vict.  c.  73,  s.  5,  and  37  &  38  Vict.  c.  88,  s.  54. 

Damages.'X  If,  in  consequence  of  the  wrongful  delay,  or  erroneous  infor- 
mation, of  the  carrier,  a  pa.ssenger  is  reasonably  obliged  to  hire  another  con- 
veyance, or  stop  a  night  on  the  road,  the  expenses  may  be  recovered ;  but 
the  jury  cannot  give  general  damages  for  consequent  derangement  or  loss  of 
business,  trouble,  or  inconvenience.  Gt.  N,  Ry.  Co.  Y.Ha\tcroft;  Denton  v. 
Gt.  N.  Ry.  Co.y  cited  ante^  p.  581;  Hanilin  v.  Gt.  N.  Ry,  Co.,  1  H.  &  N. 
408  ;  26  L.  J.,  Ex.  20.  See  Woodger  v.  Gt.  W.  Ry.  Co.,  L.  R.,  2  C.  P.  318, 
ante,  p.  579.  To  determine  whether  the  expenditure  so  incurred  bjr  the 
plaintiff  is  reasonable,  one  test  is  to  consider  wnether  a  person  in  the  position 
of  the  plaintiff  would  have  been  likely  to  incur  it,  if  the  delay  had  been 
occasioned  by  his  own  fault  and  not  by  that  of  the  companv.  Le  Blanche  v. 
L.  cfc  N.  JK  Ry.  Co.,  1  C.  P.  D.  286,  313,  C.  A.  per  Mellisfi,  L.  J.  In  this 
case  the  cost  of  a  special  train  hired  by  the  plaintiff  was  held  not  recover- 
able. Where  a  railway  company  instead  of  conveying  the  plaintiff  to  the 
station  to  which  she  had  booked,  turned  her  out  on  a  wet  night,  where  she 
could  get  no  accommodation  or  conveyance,  and  in  consequence  she  had  to 
walk  four  miles  home,  whereby  she  was  made  ill,  and  was  hindered  in  her 
business,  it  was  held  that  she  was  entitled  to  recover  damages  for  the  incon- 
venience she  suffered  ;  but  not  for  the  illness,  or  its  consequences,  as  these 
were  too  remote.  Hobbs  v.  L.  d;  S.  W,  Ry,  Co.,  L.  R,  10  Q.  B.  111.  See, 
however,  as  to  these  damages  being  too  remote,  the  observations  in 
McMalion  v.  Fuild,  7  Q.  B.  D.  591,  C.  A. 

PoMengers*  luggage.]  As  respects  a  passenger's  personal  luggage,  given 
into  the  care  of  the  company  for  carriage,  under  their  control,  it  seems  that 
a  carrier  of  passengers  is  liable  to  the  ordinary  obligations  of  common  car- 
riers, though  there  may  be  no  distinct  contract  for  it.  2  Kent,  Com.  600 ; 
Richards  v.  L.  Brighton  d'  S.  C,  Ry.  Co.,  post,  p.  583  ;  Mocrotc  v.  Gt.  W,  Ry. 
Co.,  L.  R.,  6  Q.  B.  612,  618.  per  cur. ;  Cohen  v.  S.  E,  Ry.  Co.,  2  Ex,  D.  253, 
259,  per  Mellish,  L.  J.  This  has,  hotv^ever,  been  doubted ;  and  in  Stewart  v.  L, 
d:  N.  JV.  Ry.  Co.,  3  H.  &  C.  135  ;  33  L.  J.,  Ex.  199,  Pollock,  C.  B.,  said  that 
a  carrier  undertakes  no  responsibility,  in  respect  of  the  goods  of  a  passenger, 
beyond  that  which  he  unaertakes,  with  respect  to  the  passenger  himself. 
And  in  respect  of  luggage  which  a  railway  passenger,  by  his  request,  takes  in 
the  carriage  with  him,  tne  company  ai-e  liable  for  their  negligence  or  wilful 
misconduct  only,  and  whether  the  passenger  has,  or  has  not,  himself  been 

uilty  of  negligence.    Bergheim  v.  Gt.  E,  Ry.  Co,,  3  C.  P.  D.  221,  C.A. ; 

'aUey  v.  Gt.  IV,  Uy,  Co,,  L.  it.,  6  C.  P.  44.     But  the  company  are  bound,  at 
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the  request  of  the  passenger,  to  take  charge  of  his  personal  luggage,  and  to 
convey  it  at  their  o^vn  risk.  Mumter  v.  S,  E,  R\j,  Co,j  4  C.  fi!,  N.  S.  676  ; 
27  L.  J.,  C.  P.  308.  "Where  the  company  provides  servants,  to  assist  pas- 
fiengers  to  discharge  their  luggage  on  arrival,  the  liability  of  the  com- 
pany continues,  until  the  servants  nave  done  their  duty;  therefore,  where  a 
passenger  took  articles  with  him  into  a  railway  carria^,  and  on  getting  out 
put  them  in  charge  of  a  railway  porter  to  carry  to  a  cat)  for  him,  it  was  held 
that  the  companv  s  duty  as  carriers  continued  until  they  were  placed  in  a 
cab.  Richards  v.  L.  BrifjhUn  d-  S.  C,  Ry.  Co,,  7  C.  B.  839  ;  Williams,  J., 
dubUante,  So,  where  the  plaintiff  held  his  bag  in  his  hand,  and  delivered 
it  to  a  porter  on  the  platform  to  take  to  a  cab.  Butcher  v.  L,  <t  S,  W,  Ry. 
Co.,  16  C.  B.  13  ;  24  L.  J.,  C.  P.  137,  The  company's  duty  is  to  have  lug- 
gage given  into  their  caix»,  for  carriage  under  their  control,  ready  at  the  usual 
place  of  delivery  till  the  passenger  can  in  the  exercise  of  due  diligence  call 
iind  receive  it;  the  passenger's  duty  is  to  do  so  in  a  reasonable  time. 
FaUcheidner  y.  Gt  W.  Ry.  Co.,  3  Ex.  D.  153. 

As  to  the  right  to  sue  for  loss  of  luggage  of  a  passenger,  when  his  ticket 
has  been  taken  by  another  person,  see  Marshall  v.  York  2?  Newcastle  Ry.  Co.; 
Martin  v.  Gt.  Indian  Peninsular  Ry.  Co.,  ante,  i>.  581;  where  see  also  the 
principle  to  be  deduced  from  these  cases. 

A  carrier  of  passengers  is  liable  only  for  the  personal  luggage  of  the  pas- 
senger, and  not  for  merchandise ;  and  where  a  passenger  bv  a  railway, 
carries  merchandise  as  pei'sonal  luggage,  the  coni|)any  is  not  liable  for  the 
loss,  imless  it  be  carried  openly,  so  that  its  nature  is  obvious,  and  no  objec- 
tion has  been  made  by  the  company's  servants.  Gt.  N.  Ry.  Co.  v.  Shepherd, 
8  Exch.  30;  21  L.  J.,  Ex.  114,  286.  In  this  last  case  there  was  no  special 
contract,  nor  any  limit  imposed  by  the  company's  regulations  except  as  to 
weight  If  a  passenger  who  knows,  that  by  tne  reguhitions  of  the  company, 
he  is  only  entitled  to  take  personal  lugga^^e,  take  merchandise  without  notice 
to  the  company,  he  cannot  afterwards  claim  to  be  compensated  in  respect  of 
its  loss  ;  but  if  the  company  choose  to  take  merchandise  as  luggage,  it  does 
not  lie  in  their  mouth,  if  an  article  be  lost,  to  say  it  is  exempt  m)m  liability 
on  the  ground  of  the  article  being  merchandise  and  not  luggage.  S.  C. ; 
CaJUU  V.  L.  <t'  N.  W.  Ry.  Co.,  13  C.  B.,  N.  S.  818  ;  31  L.  J.,  C.  P.  271,  Ex. 
Ch.;  Belfast  tt  Ballymena  Ry.  Co.  v.  Keys,  9  H.  L.  C.  556.  The  mere  fact 
that  a  packet  lo(jks  like  merchandise,  and  is  marked  glass,  Ls  not  enough  to 
fix  the  company  with  knowledge  that  it  is  in  fact  merchandise,  and  so  to 
make  them  responsible  ;  S.CO.  "  Personal  or  ordinary  lu^age,''  means 
that  class  of  articles  which  are  ordinarily  or  usually  carried  by  passengers 
as  their  luggage.  Hudston  v.  Midland  Ry.  Co.,  L.  R.,  4  Q.  B.  336  ;  Macrow 
V.  Gt.  W.  Ry.  Co.,  L.  R,  6  Q.  B.  612.  Sketches  and  drawings  carried  by  an 
artist  among  his  personal  luggage,  are  not  within  the  term  **  ordinary  lug- 
cage  "  of  a  certain  weight,  usually  carried  free  of  charge  on  railwavs  ; 
Mytton  V.  Midland  Ry.  Co.,  4  H.  &  N.  615  ;  28  L.  J.,  Ex.  385  ;  nor  are  title 
deeds  and  money  for  use  in  certain  causes,  in  which  the  pb.intiflT  was  engaged 
as  a  solicitor ;  Plielps  v.  L.  d:  N.  JV.  Ry.  Co.,  19  0.  B.,  N.  S.  321 ;  34  L.  J., 
O.  P.  259 ;  nor  l>eading  for  the  use  of  the  plaintiffs  household,  when  he 
shall  have  provided  himself  with  a  home.  Macrow  v.  Gt.  W.  Ry.  Co., 
supra.  Where  a  servant  takes,  aa  his  ordinary  luggage,  that  of  his  master, 
the  latter  cannot  sue  for  loss  of  it.  Becher  v.  Gt.  E.  ny.  Co.,  L.  K,  5  Q.  B. 
241. 

The  Railway  and  Canal  Traffic  Act,  1854,  s.  7,  and  the  Regulation  of 
Railways  Act,  1868,  s.  16,  apply  to  passengers'  luggage.  Cohen  v.  S.  E.  Ry. 
Co.,  1  Ex.  D.  217;  2  Ex.  D.  253,  C.A.,  overruling  SUwaH  v.  L.  d:  N.  JV. 

a,  Co.,  3  H.  &  C.  135  ;  33  L.  J.,  Ex.  199,  vide  ante,  p.  573.    If  a  j^assen^er 
e  a  ticket,  for  carriage,  at  a  fare  below  the  ordinary  rate,  on  condition 
that  he  take  no  luggage,  he  must  pay  for  any  luggage  he  takes,  although 
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the  private  act  of  the  company  allows  passengers  to  take  a  fixed  amount. 
Bumtey  v.  N,  E.  By.  Co,,  14  C.  !B.,  N.  S.  641  ;  32  L.  J.,  C.  P.  244. 

The  plaintiff,  on  arriving  by  a  railway  at  the  terminus,  deposited  her 
bag,  value  20^.,  in  the  cloak-room,  and  paid  2d.,  and  received  a  ticket  for  it^ 
on  the  back  of  which  was  printed,  *'  The  company  will  not  be  xesponfiiblt? 
for  any  package  exceeding  the  value  of  lOZ.";  it  was  held  that  the  compoQj^ 
were  not  liable  for  its  loss,  though  caused  by  their  negligence,  as  the  plaiii- 
tiff  was  bound  by  the  condition.     Van  Toll  v.  S,  E.  By.  Co,  12  C.  B.,  N.  S. 
75  ;  31  L.  J.,  C.  P.  241 ;  Harris  v.  Gt.  W.  By,  Co.,  1  Q.  B.  D.  515.     Where 
the  depositor  knows  generally  that  there  are  conditions  on  the  back  of  the 
ticket,  out  does  not  know  wliat  they  are,  he  is  bound  by  the  conditionsw 
S.  C;  Parker  v.  S.  E,  By.  Co.,  2  C.  P.  D.  416,  C.  A.     If  he  knew  that  there 
was  writing  on  the  ticket  but  did  not  know  or  believe  it  contained  condi- 
tions, the  question  for  the  jury  is  whether  the  defendants  have  done  what 
was  reasonably  sufficient  to  give  him  notice  of  the  conditions.    S.  C.      But 
if  he  did  not  Imow  there  was  any  writing  on  the  ticket  he  is  not  bound  bj 
the  conditions.     S.  C;  Hendersmi  v.  Steve^ison,  2  H.  L.  Sc.  470,  ante,  p.  581. 
See  further,  Burke  v.  S.  E.  By.  Co.,  5  C.  P.  D.  1,  cited  ante,  p.  581,  and 
Wathins  v.  Bymill,  10  Q.  B.  D.  178.    The  condition  protects  the  company 
from  liability  not  only  for  los8,  but  for  delay  in  delivering  it,  at  least 
where  the  delay  is  caused  by  no  wilful  act  or  default  of  the  company,  and 
without  their  privity  or  knowledge.     Pepper  v.  S.  E.  By.  Co.,  17  L.  T., 
N.  S.  469,  H.  T.,  1868,  Q.  B.     See  further,  ante,  pp.  562,  563, 581. 


ACTIONS  AGAINST  COMMON  INNKEEPERS. 

This,  like  the  action  against  carriers,  may  be  treated  as  founded  on  tort 
or  on  contract  It  is  geneitdly  an  action  ez  contractu  for  some  breach  of  the 
contract,  express  or  implied,  which  the  innkeeper  has  entered  into,  or  pro- 
fesses to  be  ready  to  enter  into,  with  his  guest,  in  relation  to  his  personal 
entertainment. 

An  innkeeper  at  common  law  is  answerable  for  the  safe  keeping  of  the 
goods  of  a  guest.  Calye^s  case,  8  Eep.  32  ;  1  Smith's  Lead.  Ca. ;  but  it  is 
only  in  respect  of  the  goods  of  a  guest  that  he  is  so  liable.  Strauss  v. 
County  Hotel,  dx.  Co.,  12  Q.  B.  D.  27.  Loss  of  a  guest's  goods  is  prima 
facie  evidence  of  liability  on  the  part  of  the  innkeeper.  Dawson  v.  Uham- 
Tuy,  5  Q.  B.  164 ;  2  Kent,  Com.  592  ;  Story  on  Bailments,  ss.  470-1 ; 
Morgan  v.  Bavey,  infra.  He  may  be  exonerated  by  the  negligence  of  the 
guest.  Thus  where  money  is  lost,  the  ostentatious  display  oi  it  in  a  public 
room  at  an  inn,  and  leavmg  it  there  in  an  insecure  box,  is  evidence  of 
negligence  conducing  to  the  loss.  Armistead  v.  Wilde,  17  Q.  B.  261  ;  20 
L.  J.,  Q.  B.  524 ;  so,  where  the  guest  has  taken  the  goods  into  his  own  cus- 
tody, and  leaves  the  door  of  the  room  unlocked.  Burgess  v.  Clements,  4  M. 
&  S.  306.  The  omission  by  the  guest  to  leave  valuable  articles  with  the 
innkeeper,  or  to  fasten  his  bedroom  door  at  night,  is  not  necessarily  such 
neglijjence.  Morgan  v.  Bavey,  6  H.  &  N.  265 ;  30  L.  J.,  Ex.  131.  The 
question  for  a  jury  will  be,  whether  the  loss  would  or  would  not  have 
happened  if  the  guest  had  used  the  ordinary  care  that  may  reasonably 
be  expected  from  a  prudent  man.  Cashill  v.  IVright,  6  £.  &  B.  891 ; 
Oppenheim  v.  IVhite  Lion  Hotel  Co.,  L.  K.,  6  C.  P.  515.  It  is  not  enough 
to  ask  if  the  guest  had  been  *' grossly  negligent."  The  obligation  of  the 
innkeeper  extends  to  the  horses  and  carriages  of  the  guest.  Caly^s  case, 
supra;  Jones  v.  Tyler,  1  Ad.  &  E.  522  ;  Bather  v.  Day,  2  H.  &  C.  14  ^ 
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32  L.  J.,  Ex.  171.  Where  the  giiest,  intending  to  return,  had  gone 
leaving  his  home,  and  after  the  day  of  his  intended  return,  his  horse 
was  injured  by  being  driven  in  a  carriage  by  the  innkeeper^s  servant,  it 
was  held  that  the  innkeeper  was  liable  as  such  for  the  injury.  S.  C. 
But  he  is  not  liable  for  the  injury  to  a  horse  by  a  kick  from  another  horse  if 
negligence  in  him  and  his  servants  is  disproved.  Dawson  v.  Chamney, 
ante,  p.  584.  As  to  the  care  he  is  bound  to  exercise  towards  the  goods  of  his 
guest  of  which  he  retains  possession  by  virtue  of  his  lien,  see  Angus  v. 
McLaehlany  23  Ch.  D.  330.  The  real  innkeeper  is  the  person  liable,  and 
not  a  manager  in  whose  name  the  licences  have  been  taken  out.  Dixon  v. 
Birch,  L.  R.,  8  Ex.  135. 

By  26  &  27  Vict.  c.  41,  s.  1,  no  innkeeper  shall  be  liable  to  make  good  to 
any  guest,  any  loss  or  injury  to  property,  brought  to  the  inn  (not  being  a 
horse,  or  other  live  animal,  or  any  gear  appertaining  thereto,  or  any  carriage)^ 
to  a  greater  amount  than  302.,  except  in  tne  following  cases :  (1)  Where  the 
property  shall  have  heen  stolen,  lost  or  injured,  through  the  wilful  act, 
default,  or  neglect  of  the  innkeeper  or  any  servant  in  his  employ  ;  (2) 
Where  the  property  shall  have  been  deposited  expressly  for  safe  custody 
with  the  innkeeper.  Provided  that,  in  case  of  sucii  deposit,  the  innkeeper 
may  require  as  a  condition  to  his  liability,  that  the  property  be  deposited  in 
a  box  or  other  receptacle,  fastened  and  s^ed  by  the  person  depositing  the 
same.  By  sect.  2,  if  an  innkeeper  shall  refuse  to  receive  for  safe  custody 
any  property  of  his  guest,  or  if  the  guest  shall,  through  any  default  of  the 
innkeeper,  be  unable  to  deposit  his  property,  the  innkeeper  shall  not  be 
entitlea  to  the  benefit  of  the  act  in  respect  of  such  property.  By  sect.  3^ 
every  innkeeper  is  to  cause,  at  least  one  copy  of  sect.  1  ot  the  act,  printed  in 
plain  type,  to  be  exhibited  in  a  conspicuous  part  of  the  hall  or  entrance  of 
nis  inn,  and  is  to  be  entitled  to  the  benefit  of  the  act  in  respect  of  such  pro* 
perty  only,  as  shall  be  brought  to  his  inn  while  such  copy  is  so  exhibited. 
By  sect.  4,  "  inn  "  means  any  hotel,  inn,  tavern,  publichouse,  or  other  place 
of  refreshment,  the  keeper  of  which  is  by  law  responsible  for  the  property 
of  his  guest ;  *'  innkeeper  "  means  the  keeper  of  any  such  place. 

It  has  been  held  that "  wilful  **  in  sect.  1,  supra,  must  be  read  with  "  act  '* 
only,  and  not  also  with  "  fault  or  neglect."  Squire  v.  Wlieeler,  16  L.  T.^ 
N.  8.  93,  Byles,  J.  A  material  error  in  the  copy  exhibited  under  sect.  3, 
will  exclude  the  innkeeper  from  the  protection  of  the  statute,  e.g,,  where 
the  copy  omits  the  word  "  act,"  in  sect.  1  (1).  Spice  v.  Bacon,  2  Ex.  D.  463,. 
C.  A. 

An  innkeeper  by  the  common  law  is  bound  to  receive  travellers  who 
present  themselves  as  guests,  if  he  has  accommodation.  R,  v.  hens,  7  C. 
&  P.  213  ;  Laiie  v.  Cotton,  12  Mod.  484,  per  Holt,  C.J. ;  Whites  case,  2  Dyer, 
158.  See  FeU  v.  Kiiight,  8  M.  &  W.  276.  He  is,  however,  at  liberty  to  set 
up  an  inn  for  the  reception  of  particular  classes  of  people,  and  is  then  only 
lx>und  to  do,  what  he  publicly  professes  to  do  in  this  respect.  See  j^er  Parke^ 
B.  in  Jofinson  v.  Midland  By,  Co,,  4  Exch.  371,  373.  An  innkeeper  is  not 
l)ound  to  receive  persona  who  are  not  travellers.  iJ.  v,  Luellin,  12  Mod. 
445  ;  R.  v.  Rymer,  2  Q.  B.  D.  136.  Keepers  of  coffee-houses  and  taverns 
(not  professing  to  lodge  their  guests),  are  not  common  innkeepers ;  S.  C. ; 
nor  are  the  keepers  of  lodging  or  boarding  houses,  for  these  do  not  profess 
to  entertain  and  lodge  all  travellers ;  see  cases  cited,  2  Kent,  Com.  595-6  ,*  and 
TJiompson  v.  Lacy,  3  B.  &  A.  283.  If,  however,  they  did  so  profess,  they 
would  be  in  the  same  position  as  a  common  innkeeper.  S.  C.  As  to  the 
right  of  an  innkeeper  to  refuse  a  guest  because  he  is  accompanied  by  dogs, 
see  R,  V.  Rymer,  supra. 

The  lien  of  innkeepers  is  treated  of  hereafter  under  Action  for  conversion 
of  goods. 
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DEFENCES  IN  ACTIONS  ON  SIMPLE  COXTRACTS. 

In  no  part  of  the  system  of  pleading  have  the  J.  Acts,  and  the  rules  pro- 
mulgated under  them,  produced  a  greater  revolution  than  iwritli  reference  to 
the  manner  in  which  defences  are  to  be  raised. 

All  pleas  and  defences  in  abatement  are  abolished  ;  Rules,  1883,  O-  xxL 
r.  20  ;  and  all  such  defences  as  could  foi-merly  have  been  set  up,  in  aetiovs 
of  contract,  by  reason  of  the  non-joinder  or  misjoinder  of  parties  have  aL«o 
been  swept  away  by  Rules,  1883, 0.  x\i.,  rr.  1,  4, 11,  and  any  objection 
arising  from  any  non-joinder,  ^ill  be  remedied  by  the  extensive  powers  of 
amendment,  given  for  this  purpose  by  r.  11,  vide  atiU,  p.  86w  The  prin- 
cipal rules  which  govern  the  present  system  of  pleading  are  contained  in  0. 
xix.,  and  will  Ije  found  ante,  pp.  282,  et  teq. 

The  following  rules  also  relate  specially  to  defences : — 

Order  xxL  r.  1.  **  In  actions  for  a  debt  or  liquidated  demand  in  money 
comprised  in  O.  iii.  r.  6,  a  mere  denial  of  the  debt  shall  be  inadniissiWe." 

These  liquidated  demands,  see  O.  iiL  r.  6,  arise  "  (A.)  upon  a  contract, 
express  or  implied  (as,  for  instance,  on  a  bill  of  exchange,  promis»ory  note, 
or  cheque,  or  other  simple  contract  debt)  ;  or  (B,),  on  a  bond  or  contrart 
imder  seal  for  payment  of  a  liquidated  amount  of  money  ;  or  (C),  on  a 
i«tatute,  where  the  sum  sought  to  be  recovered  is  a  fixed  sum  of  nioiiey>  or, 
in  the  nature  of  a  debt,  other  than  a  penalty ;  or  (DX  on  a  guaranty, 
whether  under  seal  or  not,  where  the  claim  against  tne  principal  is  in 
respect  of  a  debt  or  liquidated  demand  only :  or  (E.),  on  a  trust." 

It  will  be  seen  that  O.  xxi.  r.  1,  is  to  same  effect  as  R.  PI.  T.  T.  1853, 
r.  1 1  ;  which  was  annulled  bv  Rules,  1883,  preamble,  and  App.  O. 

R.  2.  "  In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques, 
a  defence  in  denial  must  deny  some  nuitter  of  feict ;  e.g,,  the  drawiujcp 
making,  endorsing,  accepting,  presenting,  or  notice  of  dishonour  of  the  bill 
or  note." 

This  rule  is  to  the  same  effect  as  R.  PI.  T.  T.  1853,  r.  7,  vide  mpra. 

R.  3.  "  In  actions  comprised  in  0.  iii.  r.  6,  classes  (A.)  and  (B.)"  (rirf^ 
3upray  a  defence  in  denial  must  deny  such  matters  of  fact,  from  which  the 
liability  of  the  defendant  is  alleged  to  arise,  as  are  disputed ;  e.^.,  in  actions 
for  goods  bargained  and  sold,  or  sold  and  delivered,  the  defence  must  deo/ 
the  order  or  contract,  the  delivery,  or  the  amount  claimed ;  in  an  action  for 
money  had  and  received,  it  must  deny  the  receipt  of  the  money,  or  the 
existence  of  those  facts,  which  are  alleged  to  make  such  receipts  by  the 
defendant  a  receipt  to  the  use  of  the  plaintiff." 

This  rule  is  to  the  same  effect  as  R.  PL  T.  T.  1853,  r.  6,  vide  supra. 

R.  4.  "  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed  or 
their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases, 
unless  expressly  admitted." 

R.  5.  "  If  either  party  wishes  to  deny  the  right  of  any  other  party  to 
claim  as  executor,  or  as  trustee,  whether  in  bankruptey  or  otherwise,  or  in 
any  representative  or  other  alleged  capacity,  or  the  aUeged  constitution  of 
any  TMuiinership  firm,  he  shall  deny  the  same  specifically. 

This  rule  is  founded  on  R.  PL  T.  T.  1853,  r.  5. 

The  rules  relating  to  Set-off  and  Counterclaim  will  be  found  poffy 
pp.  626,  626 
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The  Rules,  1883,  require  a  defence,  that  the  contract  contained  a  material 
provision  or  condition,  not  mentioned  in  the  statement  of  claim,  or  was  in 
the  nature  of  an  escrow,  e.a.,  dependent  on  the  approval  of  a  third  person 
before  it  operated,  should  be  specially  pleaded. 

A  defence  denying  the  contract  raises  any  objection  that  can  be  taken 
under  the  Stamp  Acts.  Vide  anteyV.  209.  But  0.  xix.,  rr.  15, 20  (ante,  p.  283) 
require  the  defence  of  the  Stat,  of  Frauds  to  be  pleaded  specially.  Clarke  v. 
Callowy  46  L.  J.,  Q.  B.  53,  C.  A. 

Where  allegations  in  the  statement  of  claim  hare  been  traversed  in  the 
statement  of  defence  in  a  more  general  manner  than  is  allowed  by  0.  xix., 
rr.  17, 19,  ante,  p.  283,  the  judges  in  the  Chancery  Division  have,  in  many 
instances,  treated  the  case  as  tliough  there  were  no  defence  pleaded,  and 
refused  the  defendants  leave  to  amend.  Thorp  v.  Holdsicorih,  3  Ch.  D.  637; 
Byrd  v.  Nunn,  5  Ch.  D.  781 ;  7  Ch.  D.  284,  C.  A. ;  TildesUy  v.  Harper,  Id. 
403 ;  Harris  v.  Gamble,  Id.  877.  See  also  Crowe  v.  Bamicot^  6  Ch.  D.  753. 
It  must,  however,  be  observed  that  the  practice  which  the  above  cases 
threatened  to  introduce  would,  in  fact,  amount  to  a  return  to  the  worst 
abuses  of  the  system  of  special  pleading,  which  was  abolished  by  the  C.  L. 
P.  Act,  1852.  The  refusal  of  Fry,  J.,  in  Tildedeyv.  Harper,  supra,  to  allow 
an  amendment,  was,  however,  reversed  with  costs  by  the  C.  A.,  10  Ch.  D. 
393,  vide  anU,  p.  272. 

If  the  defence  is  that  the  contract  was  with  A.,  and  not  with  the  jtlaintiff, 
the  fact  of  payment  by  the  defendant  to  A.  is  not  impertinent,  as  evidence, 
to  the  issue  ;  lor  it  shows  that  the  defence  is  a  baiut  fide  one,  and  not  a  pre- 
text to  avoid  payment  of  the  debt.     GerisJi  v.  Chartier,  I  C.  B.  13. 

If  the  defendant  is  entitled  to  a  verdict  on  the  ground  that  no  contract 
exists,  he  must  have  a  verdict  against  him  on  inconsistent  defences  which 
assume  the  existence  of  one ;  as  payment ;  accord  and  satisfaction,  &c. 
Grwson  v.  Ruck,  4  Q.  B.  737. 

The  following  defences  to  actions  on  simple  contract  are  arranged  in 
alphabetical  order. 


Accord  and  Satisfaction, 

Accoid  and  satisfaction  after  breach  must  be  specially  pleaded,  and  the 
evidence  I'equired  in  support  of  it  depends  on  the  allegations  in  the  defence, 
and  the  reply  to  it. 

In  order  to  be  a  good  discharge  of  the  cause  of  action,  an  accord  must  be 
executed,  that  is,  performed  by  the  defendant  and  accepted  by  the  plaintiff, 
before  it  can  be  pleaded ;  but  the  plaintiff  may  accept  a  valid  executory 
agreement  in  satisfaction ;  Evans  v.  Fowls,  1  Exch.  601 ;  Hall  v.  Flockto7i, 
14  Q.  B.  380  ;  16  Q.  B.  1039  ;  20  L.  J.,  Q.  B.  208,  Ex.  Ch.  ;  and  it  will  be 
a  question  for  the  jury  whether  the  agreement,  and  not  the  vetf ordnance  of  it, 
was  accepted  in  lieu  and  satisfaction.  S.  C.  The  defendant  pleaded  the 
pendency  of  certain  disputes,  and  an  i^reement  respecting  them  between 
the  plaintiff  and  defendant,  entered  into  in  satismction,  &c. ;  the  plain- 
tiff denied  the  agreement :  held,  that  the  pendency  of  the  disputes  was 
admitted  on  the  record.  Hey  y.  MoorJiouse,  6  N.  C.  52.  Accord  and  satis- 
faction made  by  a  stranger  on  behalf  of  the  defendant,  and  adopted  by  the 
Slaintiff,  will  be  a  defence.  Jones  v.  Broadhurst,  9  C.  B.  193  ;  Randall  v. 
f(ww,  12  C.  B.  261 ;  21  L.  J.,  C.  P.  226. 

If  one  of  several  joint  creditors  accept  a  satisfaction  from  the  debtor,  this 
isa  ^ood  defence  to  the  action,  without  proof  of  any  authority  from  the  co- 
creditors  to  accept  the  satisfaction,  ft^allace  v.  Kelsall,  7  M.  &  W.  264  ; 
Smith  y.  Lovell,  10  C.  B.  6 ;  20  L.  J.,  C.  P.  37.     So,  if  satisfaction  be 
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accepted  after  breach,  it  is  a  good  defence.  Blak^s  cote,  6  Rep.  43  b;  Biillen 
and  Leake  on  Pleading,  3rd  ed.,p.  479.  The  acceptance  in  satisfaction,  a« 
well  as  the  agreement  to  accept,  or  the  accord^  must  be  shown.  Ba^eyY. 
Homany  3  N.  C.  920  ;  Hardnian  v.  Bellhouse.  9  M.  &  W.  596.  It  is  not 
sufficient  that  the  defendant  was  always  ready  and  willing  to  cany  out  his 

5 art  of  the  agreement.     CoUingboume  v.  Mantell,  5  M.  &  W.  289  ;  Wray  ▼. 
fiUstojie,  5  M.  &  W.  21  ;  Allies  v.  Probun,  2  C.  M.  &  R.  408.  I 

Where  a  sum  of  money  has  been  paid  to  the  plaintiff  in  satisiaction  of 
unliquidated  damages,  and  a  discharge,  not  under  seal,  in  full  si^med,  the  | 

question  for  the  ^vny  is  whether  the  plaintiff's  mind  went  with  tne  terms 
of  the  paper  he  signed,  and  was  he  aware  of  its  effect  1  If  not,  the  diftrharge 
would  not  bind  him ;  Bideal  v.  GL  W.  By.  Co.,  1  F.  &  F.  706 ;  cor.  Erie, 

C.  J.,  cited  by  Mellish,  L.  J.,  in  Lee  y.  Lancasliire  db  Yorkshire  By.  Co.,  L.  13L, 
6  Ch.  527,  537,  where  the  cases  are  collected. 

An  acceptance  of  a  less  sum,  in  satisfaction  of  a  debt  of  a  lai^r  liqoi- 
dated  amount  is,  by  itself,  no  good  accord  ;  Cumber  v.  Wane,  1  Str.  426  ;  I 

Beer  v.  Foakes,  11  Q.  B.  D.  221,  C.  A.;  but  if  there  be  some  additional  ' 

benefit  or  legal  possibility  of  benefit  to  the  creditor  thrown  in,  it  may  be  a 
discharge  ;  see  notes  to  Cumber  v.  JVane,  in  I  Smith's  L.  C.  Thus  the 
acceptance  of  a  n^otiable  security  for  a  less  amount,  e.g.,  a  cheque  payable 
on  demand,  will  be  a  good  accord  and  satisfaction.  Goddard  v:  &BrieH,  9 
Q.B.D.  37.  And  on  this  ground,  compositions  with  creditors,  accepted 
by  them,  or  by  several  of  them  under  an  agreement,  are  pleadable  hj  way 
of  accord ;  for  in  cases  of  doubtful  solvency,  the  agreement  of  a  creditor  to 
give  up  a  part  in  consideration  that  others  will  do  so,  is  valid  as  against 
him,  and  will  bind,  although  all  the  creditors  have  if  ot  consented.  Norman  v. 
Thompson,  4  Exch.  755.  But  if  the  agreement  is  signed  only  aa  an  escrow, 
and  on  the  understanding  that  certain  others  are  to  sign  it,  it  is  no  accord 
unless  the  others  also  agree.  Boyd  v.  Hind,  1  H.  &  N.  938 ;  26  L.  J.,  Ex. 
164,  Ex.  Ch.,  where  Norman  v.  Thompson,  supra,  is  correct^  and  explained. 
Where  the  demand  is  not  liquidated,  as  where  it  is  claimed  on  a  quantum 
meruit,  acceptance  of  a  less  sum  in  satisfaction  is  an  answer.  Cooper  v. 
Parker,  15  C.  B.  822 ;  24  L.  J.,  C.  P.  68. 

An  oral  agreement  to  accept  something  as  a  satisfaction,  followed  by  per- 
formance and  acceptance,  Ib  a  good  defence  by  way  of  accoid  and  satisfaction, 
notwithstanding  that  the  substituted  agreement  is  not  in  writing,  and  could 
not,  therefore,  nave  been  enforced  by  reason  of  the  Stat,  of  Frauds,  s.  4. 
Lavery  v.  Turley,  6  H.  &  N.  239 ;  30  L.  J.,  Ex.  49.  But  the  mere  accept- 
ance of  an  invalid  agreement  in  satisfaction  would  not  be  a  defence,  (kise 
v.  Barber,  T.  Raym.  450 ;  Noble  v.  Ward,  L.  R.,  2  Ex.  135,  Ex.  CL,  ante, 
p.  28. 

As  to  a  composition  entered  into  by  debtor  with  his  creditors,  under  the 
Bankruptcy  Act,  1883,  vide  post,  Part  III.,  sub  tit,  Action  against  debtor  uho 
lias  maae  a  compositioyi  with  his  creditors. 

An  agreement  to  refer  to  arbitration  is  not  an  accord  and  satisfaction,  nor 
will  it  oust  the  jurisdiction  of  the  court,  except  where  the  reference  is  made 
by  the  contract  itself,  a  condition  precedent  to  the  right  of  action.  Scott  y. 
Avery,  5  H.  L.  C.  811 ;  6  H.  &  N.  239 ;  25  L.  J.,  Ex.  308 ;  EUioU  v.  R.  Exch, 
Assur.  Co.,  L.  R.,  2  Ex.  237 ;  Edxcards  v.  Aberayron,  dx.  Insur,  Soc.,  1  Q.  B. 

D.  563,  Ex.  Ch. ;  CoUins  v.  Locke,  4  Ap.  Co.  674,  P.  C. ;  and  Dawson  v. 
Fit::gerald,  and  Babbage  v.  Coulbuni,  cited  ante,  p.  315. 

Alteration. 

This  defence  was  formerly  raised  under  a  denial  of  the  contract,  where  the 
instrument  was  declared  on  in  its  altered  form     Wavgh  v.  Bussell  5  Taunt. 


Alteration,  589 

707 ;  Hirschman  v.  Buddy  L.  R«,  8  Ex.  171 ;  but  where  it  was  declared  on 
in  its  unaltered  form,  or  the  altered  part  did  not  appear  in  the  declaration, 
it  was  necessary  specially  to  plead  tne  alteration.  Hemmiiig  v.  TrenerVy  9 
Ad.  &  K  926.  In  either  case  the  defence  must  now  be  specially  pleaded. 
Rules,  1883,  0.  xix.,  r.  15,  ardCy  p.  283. 

The  leading  case,  Pigofa  case,  infra,  on  thi^  defence,  was  decided  on  a 
deed,  and  so  also  were  some  other  of  the  cases  cited  below,  for  the  law  is 
the  same  in  the  case  of  a  deed  and  of  a  simple  contract;  Davidson  v. 
Cooper,  infra;  and  both  kinds  of  contracts  are  therefore  here  considered 
together. 

In  Pigot^s  case,  11  Rep.  26  b,  it  was  held  (1)  that  an  immaterial  alteration 
by  a  stranger  does  not  avoid  a  deed;  but  (2),  if  made  by  a  party  interested, 
tne  alteration  will  avoid  it  as  against  him,  whether  material  or  not ;  and  (3) 
a  material  alteration  by  a  stranger  avoids  it.  Thus  a  guarantee  was  held  to 
be  avoided  by  alteration  while  in  the  hands  of  the  plaintiff  by  attaching 
ee&h,  so  as  appai'ently  to  make  it  a  deed,  without  the  defendant's  knowledge 
or  assent,  although  the  plaintiff  sued  on  it  as  a  simple  contract  only; 
Davidj^pn  v.  Cooper,  13  M.  &  W.  343,  Ex.  Ch. ;  and  it  will  make  no  difference, 
that  the  rights  of  the  parties,  actuaUy  in  dispute,  are  not  thereby  affected. 
MoUett  v.  IVa^Jcerharih,  5  C.  B.  181.  But,  an  alteration,  even  though  made 
by  the  plaintiff,  which  has  no  effect  on  the  liability  of  either  party,  as 
Atated  in  the  contract,  will  not  vitiate  the  instrument ;  AMous  v.  Comwell, 
L.  R.,  3  Q.  B.  573,  dissenting  from  the  second  resolution  in  PigoVs  case, 
supra  ;  unless  it  be  proved,  that  the  x>art  altered,  is  material  for  the  purposes 
for  which  the  instrument  was  created,  in  which  case  the  instrument  wul  be 
avoided.  Suffell  v.  Bank  of  Enaland,  9  Q.  B.  D.  555,  C.  A.,  cited  ante,  p. 
361.  Obligee  sued  obligor  on  a  bond  conditioned  for  performance  of  cove- 
nants in  a  deed  of  sale  to  the  defendant,  of  certain  trees  which  defendant 
was  to  cut  down  1)efore  August,  1684.  Plaintiff  afterwards  altered  the 
deed  in  his  possession  by  erasmg  1684,  and  writing  1685 :  held  no  answer ; 
for  the  erasure  was  in  a  place  not  material,  and  to  the  advantage  of  the  de- 
fendant Darcy  v.  Sharpe,  1  Leon.  282.  In  Adsetts  v.  Hives,  33  Beav.  52, 
it  was  held  that  a  mortgage  deed  was  not  made  void,  by  the  fact  that  the 
date  of  the  day  of  payment  in  the  proviso  for  redemption,  and  the  names  of 
the  tenants  in  the  parcels,  had  been  filled  in  by  tne  mortgagee  after  the 
execution  of  the  deed.  See  also  Andrevjs  v.  Lawrence,  19  C.  B.,  N.  S.  768, 
Ex.  Ch.  It  has  also  been  denied  that  a  material  alteration  by  a  stranger 
will  avoid  an  instrument ;  see  2  Sugd.  Powers,  193,  citing  Henfree  v.  Bromley, 
6  East,  310 ;  and  Alderson,  B.,  in  HiUchins  v.  Scott,  2  M.  &  W.  814.  This 
would  probably  depend  on  whether  or  no  the  plaintiff  were  the  person  re- 
sponsible for  the  safe  custody  of  the  instrument.  If  he  were  so,  then  the 
alteration  by  a  stranger  would  vitiate  the  instrument,  though  it  was  made 
without  the  knowledge  of  the  plaintiff.  Croockexcit  v.  Fletcher,  1  H.  &  N. 
893 ;  26  L.  J.,  Ex.  153.  See  also  Bank  of  Hindostan  v.  Smith,  36  L.  J.,  C. 
P.  241.  If,  however,  the  alteration  were  made  by  a  stranger  at  a  time  when 
the  plaintiff  was  not  responsible  for  its  safe  custody,  it  has  never  been  held 
that  it  could  be  relied  on  as  a  defence. 

As  to  the  degree  of  diligence  to  be  exercised  by  the  person  having  the 
instrument  in  his  custody  there  may  be  some  doubt.  It  would  seem 
from  Shep.  Touch.  69,  Argoll  v.  Cheney,  Palm.  402,  and  Bolton  v.  Carlisle, 
Bp.  of,  2  B.  BL  259,  that  he  is  not  absolutely  in  the  position  of  an  insurer, 
and  may  show  that  the  alterations  arose  from  accident ;  but  in  CroockewU 
V.  Fletcher,  supra,  Martin,  B.,  makes  use  of  language  almost  strong  enough 
to  make  him  so.  The  cancellation  of  the  acceptance  on  a  bill  of  exchange 
can  be  shown  to  have  been  done  by  mistake.  Raper  v.  Birkbeck,  15  East, 
17  ;  Wilkinson  v.  Johnson,  3  B.  &  C.  428  ;  Novdli  v.  Rossi,  2  B.  &  Ad.  757. 


5  90  Defences  in  Actions  on  Simple  Contracts, 

See  further  as  to  the  effect  of  alteration,  notes  to  Master  v.  Miller ,  1  Smith's 
L.  Cases.  The  alleged  alterations  cannot  be  proved  by  the  declarations  of 
a  deceased  attesting  witness.  Stobart  v.  Dryden,  1  M.  &  W.  615.  WTiere  a 
deed  appears  to  have  erasures  and  interlineations,  the  presumption  is  that 
they  were  made  before  execution.  Doe  d.  Taium  v.  Catomorey  16  Q.  B.  745; 
20  L,  J.,  Q.  B.  364.     The  rule  is  different  in  wills,  vide  ante,  p.  135. 

If  both  parties  agree  to  an  alteration,  then,  unless  it  be  made  simply  for 
the  purpose  of  correcting  an  error,  the  old  contract  is  rescinded,  and  a  new 
one  substituted.  The  new  agi-eement  will  in  general  require  a  fresh  stamp, 
and  if  it  is  one  that  cannot  be  stamped  after  its  execution,  it  cannot  be  used 
in  evidence.     Vide  Stamps,  ante,  pp.  230,  231,  249,  250. 

See  cases  on  the  effect  of  alteration  as  to  bills  and  notes,  p.  360,  et  seq. ; 
as  to  bought  and  sold  notes,  pp.  480,  481.  A  material  alteration  does  not 
avoid  the  instrument  altogether,  and  where  the  plaintiff's  claim  arises  on  an 
instrument  which  the  defendant  has  altered,  the  plaintiff  must  nevertheless 
sue  on  the  instrument.    Pattinson  v.  Lnddeyy  L.  K,  10  Ex.  330. 


Banhruptey, 
See  posty  Part  III.,  svh  tit,,  A  ctions  hy  and  against  Bankrupts, 

Counterclaim. 
See  Set-off  and  Counterclaimy  post,  p.  625,  et  seq. 

Coverture. 
See  post,  Part  III.,  sub  tit,,  Actions  hy  and  against  married  women. 


Fraud. 

*"  The  proof  of  fraud  in  the  party  seeking  to  enforce  a  contract  is  a  good 
defence;. but  it  must  be  specially  pleaded.  Bules,  1883,  O.  xix.,  rr.  6,  15, 
ante,  p.  283.  And  the  allegation  of  fraud  must  be  specific.  IVaUingford 
v.  Mutual  Society^  5  Ap.  Ca.  686,  697,  per  Ld.  Selbome,  C.  As  the  law  is 
the  same  whether  the  contract  is  under  seal  or  not,  the  cases  in  reference  to 
these  two  kinds  of  contract  are  for  convenience  here  collected  together.  The 
fraud  must  be  some  concealment  or  deception,  practised  by  the  plaintiff  wiUi 
respect  to  the  very  transaction  in  question ;  the  illegality  of  the  transaction, 
by  reason  of  usury  or  other  causes,  is  not  sufficient.  Green  v.  Gosden,  3  M. 
&  Gr.  446.  Where  a  fraudulent  representation  constitutes  the  alhged  fraud, 
it  must  be  on  a  hiatter  which,  in  a  case  of  simple  contract,  was  substantially 
the  consideration  for  the  agreement;  per  Erie,  J.,  in  Mallalieu  v.  Hodgson, 
16  Q.  B.  712;  20  L.  J.,  Q.  B.  339;  Panama,  <fcc.  Mail  Co.  v.  Kennedy,  L.  R, 
2  Q.  B.  580.  But  a  false  statement,  to  the  defendant,  of  the  state  of  accounts 
between  the  plaintiff  and  his  debtor,  will  prove  the  allegation  of  fraud,  in  an 
action  against  the  defendant  as  surety  for  the  debtor ;  Stone  v.  Compton,  6 
N.  C.  142 ;  but  see  Mason  v.  Ditchboume,  1  M.  &  Rob.  460 ;  2  C.  M.  &  R. 
720,  n. ;  I/Aranda  v.  Houston,  6  C.  &  P.  511 ;  and  Way  v.  Heam,  13  C.  B., 
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N.  S,  202;  32  L.  J.,  C.  P.  34;  see  further,  ante,  p.  434.  Where  a  surety, 
being  sued  on  his  bond,  pleads  that  it  was  procured  by  the  fraud  and 
collusion  of  the  plaintiff  and  the  principal,  it  is  not  enough  to  show  fraud 
by  the  principal,  unless  the  plaintiff  was  a  party  to  it.  Spencer  v.  HandUy^ 
4  M.  &  Gr.  414.  Where  the  owner  of  a  house  sued  the  defendant  for  not 
taking  the  house  according  to  agreement,  it  was  held  (Ld.  Abinger,  C.B., 
di89ent%ente)y  that  the  nlea  of  fraud  was  not  supported  by  proof,  that  the 
plaintiff's  agent  had  clenied  the  existence  of  a  nuisance,  of  which  he,  the 
agent,  was  ignorant,  but  which  the  plaintiff  himself  knew  of ;  for  though 
this  was  a  misstatement,  it  was  no  fraud.  Cornfoot  v.  Foiake,  6  M.  &  W. 
358.  But,  generally,  the  fraud  of  the  agent,  in  the  course  of  his  principal's 
business,  is  the  fraud  of  the  principal ;  per  Parke,  B.,  Murray  v.  Mann,  2 
Exch.  538 ;  Barwick  v.  English  J(nnt  Stock  Bank,  L.  R,  2  Ex.  259,  Ex.  Ch. ; 
Mackay  v.  Commercial  Bank  of  New  Brunswick,  L.  R.,  5  P.  C.  394;  Swire 
V.  FranciSy  3  Ap.  Ca.  106,  P.  C.  See  also  IF.  Bank  of  Scotland  v.  Addie,  L. 
R,  1  H,  L.  So,  145,  and  Central  By.  Co.  of  Venezuela  v.  Kisch,  L.  R,  2  H. 
L.  99.  Any  surreptitious  dealing  between  one  principal  to  a  contract  and 
the  agent  of  the  other  principal  is  a  fraud.  Panumaj  dec.  Telegraph  Co,  v. 
India  Rubber,  dx.  Co.,  L.  R,  10  Ch.  515.  It  seems  that  a  fraudulent  mis- 
representation as  to  the  effect  of  a  deed,  may  be  relied  on  as  a  defence  to  an 
action  on  the  deed.  Hirschfeld  v.  L.  Brighton  d:  S.  C.  By.  Co.,  2  Q. 
B.  D.  1. 

Fraud  in  this  defence  means  moral  fraud,  and  not  merely  an  innocent 
misrepresentation.  Moens  v.  Heyworth,  10  M.  &  W.  147  (dissentiente,  Ld. 
Abinger) ;  Panama,  dx.  Mail  Co.  v.  Kennedy,  ante,  p.  590.  But  it  should 
be  observed,  that  where  a  contract  is  based  on  a  statement  made  by  the 
plaintiff,  innocently,  but  which  is  in  fact  untrue,  specific  performance 
will  not  be  ordered ;  New  Brunswick  da  Canada  By.  Co.  v.  miiggeridge,  4 
Drew.  686 ;  30  L.  J.,  Ch.  242 ;  and  the  defendant  is  entitled  to  have  the 
contract  set  aside.  Redgrave  v.  Hurd,  20  Ch.  D.  1,  C.  A.  See  further  cases 
cited  ante,  p.  297,  et  sea.  If  the  plaintiff  has  fraudulently  represented  a 
fact  to  be  true  of  which  lie  knows  nothing,  and  which  is  untrue,  it  will  be 
a  defence.  Evans  v.  Edmoiids,  13  C.  B.  777 ;  22  L.  J.,  C.  P.  211 ;  S.  C. 
per  Maule,  J. ;  Behn  v.  Bumess,  3  B.  &  S.  751;  32  L.  J.,  Q.  B.  204,  Ex.  Ch. 
See  also  Mostyn  v.  JV.  Mostyn  Coal  ds  Iron  Co.,  1  C.  P.  D.  145.  See  further 
generally,  post,  Action  for  Deceit.  In  on  action  by  vendee  of  a  term  against 
vendor  for  not  assigning,  it  is  a  defence  that  the  defendants'  term  was  not 
assignable  except  by  consent  of  the  lessor,  who  was  willing  to  accept  a  re- 
spectable assignee,  and  that  defendant  was  induced  to  make  the  agreement 
by  the  fake  and  fraudulent  representation  of  the  plaintiff  that  one  J.  M., 
for  whose  benefit  the  purchase  was  made,  was  a  respectable  person,  whereas 
he  was  not  respectable.  Canham  v.  Bairy,  15  C.  B.  597 ;  24  L.  J.,  C.  P. 
100. 

The  fraud  may  consist,  in  permitting  a  party  to  labour  under  error.  Thus, 
where  the  defendant  erroneously  supposed  that  a  picture  had  been  in  the 
possession]  of  an  eminent  collector,  and  purchased  it  from  the  agent  of  the 
plaintiff,  who  was  aware  of  the  defendant's  error,  but  did  not  undeceive 
him,  Ld.  Ellenborough  held  that  the  sale  was  void,  the  price  being  probably 
enhanced  by  the  error.  Hill  v.  Gray,  1  Stark.  434.  So,  where  a  vendor 
knowingly  permits  the  vendee  to  buy  under  a  false  representation  by  a 
stranger.  Pilmore  v.  Hood,  5  N.  C.  97.  But,  mere  concealment  by  the 
plaintiff  of  a  defect  in  a  chattel,  will  not  avoid  the  contract,  where  he  is 
under  no  obligation  to  divulge  it.    Smith  v.  Hughes,  L.  R.,  6  Q.  B.  597. 

Where  goods  are  falsely  described  as  "  the  property  of  a  gentleman  de- 
ceased," or  "  to  be  sold  by  executors,"  it  is  fraud,  tor  such  property  is  likely 
to  be  sold  without  reserve  ;  per  Ld.  Mansfield ;  Bexwell  v.  Christie,  Cowp. 
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395.  So  where,  at  a  sale  by  auction,  the  owner  of  the  goods  employ* 
puffers  to  bid  for  him,  and  the  buyer  has  no  notice  of  such  employment,  it 
18  a  fraud,  and  the  seller  cannot  recover  the  price.  Crowdcr  v.  Ausiiny  3 
Bing.  368  ;  WhteUr  v.  Collier,  M.  &  M.  126.  The  employment  of  a  single 
puffer  when  the  sale  is  to  be  to  the  highest  bidder,  is  evidence  of  liaucL 
Green  v.  Baverstock,  14  C.  B.,  N.  S.  204;  32  L.  J.,  C.  P.  181.  Now  see  30 
&  31  Vict,  c  48,  88.  4,  6,  6,  ante,  p.  299. 

If  the  maker  of  a  chattel  make  it  with  such  a  defect  as  to  render  it 
worthless,  but  the  defect  is  patent,  and  the  persons  for  whom  it  is  made 
have  an  opportunity  of  inspecting  it  before  it  is  delivered,  the  maker  is  not 
guilty  of  a  fraud  if  he  do  not  point  out  the  defect.    HorsfaU  v.  Thomas,  1 
H.  &  C.  90 ;  31  L.  J.,  Ex.  322.    See,  however,  observations  on  this  case  in 
Smith  V.  Hughes^  L.  R.,  6  Q.  B.  605,  ner  Cockbum,  C.J.     Fraud  will  not 
Avoid  a  contract  whereby  an  estate  in  land  has  passed  to  the  defendant^  for 
the  defendant  must  have  disaffirmed  the  contract,  in  order  to  avail  himself 
of  the  defence  (see  Dawes  v.  Harness^  L.  R,  10  C.  P.  166),  and  he  cannot  by 
such  disaffirmance  revest  the  estate  in  the  plaintiff!,    See  Feret  v.  HiUy  15 
C.  B.  207 ;  23  L.  J.,  C.  P.  185. 

A  bribe  given  to  an  a^ent  to  induce  him  to  enter  into  a  contract  on  be- 
half of  his  principal,  will  render  the  contract  so  entered  into  voidable  at 
the  option  of  the  principal.  Smith  v.  Sorbij,  3  Q.  B.  D.  552,  n.  See  also 
Harrington  v.  Victoria  Gracing  Dock  Co.^  Id,,  549,  cited  ante,  p.  529. 

See  luitherpost,  sub  tit  Action  for  deceit  and  misrepresentatum. 

See  as  to  concealment  in  the  case  of  insurance,  ante,  p.  404,  et  seq,  ;  in 
the  case  of  a  guarantee,  p.  434.  And  see  as  to  frauds  by  vendors,  p.  297, 
€t  seq. 

As  to  frauds  by  companies  or  their  directors,  whereby  persons  have 
been  induced  to  take  shares,  being  a  defence  to  an  action  for  calls,  see  posf. 
Part  III.,  Actions  by  and  against  Companies. 


Frauds,  Statute  of 

The  Rules,  1883,  0.  xix.,  r.  20,  ante,  p.  283,  now  require  that  the  in- 
sufficiency of  anv  contract  by  reason  of  the  Stat  of  Frauds,  should  be  pleaded 
specially.  Clarke  v.  Callow,  46  L.  J.,  Q.  B.  53,  C.  A.  As  to  when  such, 
defence  is  admissible^  vide  ante,  p.  285,  et  seq,,  and  468,  et  seq. 
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Where  a  contract  is  illegal  or  immoral,  it  cannot  be  enforced :  but  such 
defence  must  be  specially  pleaded.  Potts  v.  Sparrow,  1  N.  C.  594.  So,  a 
defence  that  the  contract  was  a  wagering  one,  and  void  by  8  &  9  Vict.  c. 
109,  s.  18,  ante,  p.  550,  must  be  pleaded  specially.  Vamey  v.  Hickman,  5 
C.  B.  271.    And  see  Rules,  1883,  0.  xix.,  r.  15,  anie,  p.  283. 

The  maxim,  **  In  pari  delicto  potior  est  conditio  defendenJtis,^  is  important 
to  be  observed  when  the  defence  or  reply  raises  a  question  of  illegality. 
The  true  test  for  determining  whether  or  not  the  plaintiff  and  the  defendant 
were  in  pari  delicto,  is  by  considering  whether  plaintiff  could  make  out 
his  case,  otherwise  than  through  the  medium  and  by  the  aid  of,  the  iU^al 
transaction,  to  which  he  was  himself  a  party.  Taylor  v.  Chester,  L.  R.,  4  Q.  B. 
309,  314. 

Some  cases  of  illegality  have  been  already  noticed  luder  the  bead  of 
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• 
Action  for  money  had  and,  received,  ante,  pp.  550,  551.    The  facts  must  be 
stated  specially  on  the  record,  and  the  issues  joined  sufficiently  point  out 
the  required  evidence.    Rules,  1883,  0.  xix.,  r.  15,  ante,  p.  283. 

In  an  action  for  work  and  labour,  the  illegality  of  the  transaction  will  be 
a  defence.  A  party  will  not  be  permitted  to  recover  either  for  work  and 
labour  done,  or  materials  provided,  where  the  whole  combined  forms  one 
entire  subject-matter,  made  in  violation  of  the  provisions  of  an  act  of 
parliament.  Bensley  v.  Bignold,  5  B.  &  A.  3.35.  Thus  a  printer,  who  made 
a  false  affidavit  that  he  was  sole  proprietor  of  a  paper,  could  not  sue  the  real 
proprietors  for  the  printing,  or  for  any  matter  connected  with  its  circulation. 
Stephens  v.  Robinsony  2  C.  &  J.,  209  ;  38  Geo.  3,  c.  78,  s.  2.  And  the  pro- 
prietor of  a  newspaper  could  not,  before  the  filing  of  the  affidavit,  directed 
oy  the  statute,  recover  upon  a  contract,  for  the  printing  of  the  paper. 
Houston  V.  MUlSt  1  M.  &;  Rob.  325.  So,  the  printer  of  an  immoral  and 
libellous  book  cannot  maintain  an  action  for  his  bill  against  the  publisher 
who  employed  him.  Poplett  v.  Stockdale,  Ry.  &  M.  337  ;  and  see  Coates  v. 
HatUm,  3  Stark.  61,  and  Clay  v.  Yates,  1  H.  &  N.  73 ;  25  L.  J.,  Ex.  237, 
ante,  "p,  521.  A  promise  to  indemnify  the  plaintiff,  in  consideration  of  the 
plaintiif  having  published  a  libel,  and  defended  an  action  brought  against 
him  for  that  libel,  at  the  defendant's  request,  is  void.  Shackell  v.  Rosier,  2 
N.  C.  634.  A  contract  which  amounts  to  maintenance  is  illegal  and  cannot 
be  enforced.  S.  C. ;  see  Bradla^tgh  v.  Newdegate,  11  Q.  B.  I).  1,  and  cases 
there  cited.  A  promise  by  a  director  of  a  railway  company,  A.,  that  the 
company  would  indemnify  the  promoters  of  another  railway  company  if 
they  failed  in  obtaining  a  bill  in  parliament,  is  illegal,  the  company  A.  having 
no  power  by  its  act  so  to  apply  their  funds,  and  no  action  lies  on  such 
promise.  Macgregor  v.  Deal  db  Dover  Ry,  Co,,  18  Q.  B.  618  ;  22  L.  J.,  Q.  B.  69, 
Ex.  Ch.  But,  an  agreement  by  a  railway  company  with  a  landowner  to  pay 
him  a  sum  of  money  on  the  passing  of  a  bill  for  extending  the  powers  of  the 
company,  if  he  withdrew  his  opposition  to  it,  is  legaL  Taylor  v.  Chichester 
db  Midhurst  Ry,  Co,,  L.  R.,  4  H.  L.  628.  A  contract  with  a  company 
formed  under  the  Company's  Act,  1862,  which  is  lUtra  vires,  is  absolutely 
void.  Riche  v.  Ashbury  Ry,  Carriage,  dbc,  Co,,  L.  R.,  7  H.  L.  653.  A 
company  of  more  than  20  members,  K)rmed  after  Nov.  14, 1862,  having  for 
its  object  the  acquisition  of  gain  by  the  company  or  its  members,  is  illegal, 
unless  registered  under  the  Companies  Act,  1862,  or  unless  formed  under 
some  other  statute  or  letters  patent,  or  it  be  a  mining  company  under  the 
jurisdiction  of  the  Stannaries ;  see  sect.  4  ;  and  no  action  will  lie  in  respect  of 
services,  rendered  in  forming  or  carrying  out,  the  objects  of  such  company  if 
unregistered.  In  re  S,  Jvales  Atlantic  Steamship  Co.,  2  Ch.  D.  763,  C.  A. 
And  a  promissory  note  given  to  such  a  company,  as  security  for  a  loan  made 
by  them,  in  the  course  of  carrying  on  their  busmess,  is  given  for  illegal  con- 
sideration. Shaw  V.  Benson,  11  Q.  B.  D.  563,  C.  A.  A  mutual  marine 
insurance  company,  of  which  persons  become  members  by  effecting  a  mutual 
policy  of  insurance,  is  within  this  section  :  In  re  Padstow  dec,  Assur,  Assoc, 
20  Ch.  D.  137,  C.  A.  So  a  mutual  loan  society.  Shaw  v.  Benson,  supra. 
See  further  hereon  Smith  v.  Anderson,  15  Ch.  D.  247,  C.  A.  An  imregistered 
association  constituted  before  Nov.  1st,  1862,  in  which  there  was  a 
continuous  change  of  members,  was  held  not  to  be  formed  on  each  such 
change,  within  sect.  4.  Shaw  v.  Simmons,  12  Q.  B.  D.  117.  A  person  who 
has  expended  money  for  the  purposes  of  an  unlicensed  theatre  cannot  re- 
cover against  another  at  whose  request  he  expended  the  money,  and  who 
participated  in  the  profits.     De  Beanis  v.  Armistead,  10  Bing.  107. 

Money  paid  by  the  plaintiff  as  the  price  of  a  patent  right,  which  he  knew 
did  not  exist,  but  bought  for  the  purpose  of  reselling  to  a  company  to  be 
formed  by  him,  cannot  be  recovered.    BegUe  v.  Phosphate  Swage  Qk^^  L.  R, 
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10  Q.  B.  491  ;  1  Q.  B.  D.  679,  C.  A.  So,  money  deposited  with  an  a^nt, 
and  expended  by  him  in  illegal  disbursements,  cannot  be  recovered  from 
bim  by  his  principal,  if  the  principal  was  at  the  time  aware  of  the  illegal 
disbursements,  or  assented  to  them.  Bayntun  v.  Cattle^  1  M.  &  Rob.  265. 
Payments  made  by  an  election  agent  or  sub-agent,  other  than  the  expense 
agent  of  a  parliamentary  candidate  A.,  cannot  be  recovered  from  A.,  such 
payments  being  illegal  under  Stat.  26  &  27  Vict.  c.  29,  s.  2.     In  re  Parker^ 

21  Ch.  D.  408,  C.  A.    A  London  broker  cannot  maintain  an  action  for  com- 
mission for  buying. and  selling  stock,  &c.,  unless  duly  licensed  by  the  mayor 
and  aldermen  of  the  city  of  London,  pursuant  to  6  Anne,  c.  68,  (c  16,  Ruff.)  ; 
Co]^e  V.  Bmolandsy  2  M.  &  W.  149 ;  nor  for  sale  of  shares  in  a  companj, 
British  or  foreign  ;  Smith  v,  Lindo^  4  C.  B.,  N,  S.  395  ;  5  C.  B.,  N.  S.  587  ; 
27  L.  J.,  C.  P.  335,  Ex.  Ch.     But,  he  may  recover  money  paid  by  him  to 
the  seller  on  account  of  his  principal,  for  which  the  broker  is,  by  usage,  liable 
as  a  principal ;  Id.      Money  lent  for  the  express  purpose  of  playing  at  an 
illegal  game,  such  as  hazard  ;  M^KinneU  v.  Robinson^  3  M.  &  W .  434  ;  or, 
for  illegally  settling  stock-jobbing  transactions  ;  Cannan  v.  BryUy  3  B.  &  A. 
179;  cannot  be  recovered  back  ;  see,  however,  Pearce  v.  Brooks,  L.  R.,  1 
Ex.  213,  219,  per  Martin,  B. ;  and  Bagot  v.  Amott,  I.  R,  1  C.  L.  1,  C.  P. 
But  money  lent  to  enable  the  borrower  to  pay  a  bet,  already  lost,  is  not  lent 
on  an  illegal  consideration  within  the  Stat.  5  &  6  Will.  4,  c.  41.      £z  pte. 
Pyke,  8  Oh.  D.  754.  C.  A.    Money  paid  at  the  request  of  the  defendant  in 
fiufUment  of  a  wagering  contract  may  be  recovered.      Rosewame  v.  Billing, 
15  C.  B.,  N.  S.  316;  33  L.  J.,  C.  P.  65  ;  Ready.  Anderson,  10 Q.  B.  D.  10(>, 
cited  avie,  p.  530.    A  broker  or  agent  cannot  sue  for  commission  in  respect 
of  a  sale  mentioned  in  an  instrument  made  by  him,  and  not  duly  stamped 
as  required  by  the  Stamp  Act,  1870,  s.  69,  aTUt,  p.  234  ;  nor  can  an  insurance 
broker  recover  brokerage  or  premiums,  in  respect  of  an  unstamped  policy^ 
ante,  p.  248.    As  to  wagers,  see  now  8  &  9   Vict  c  109,  s.  18,  viae  anU, 
p.  550,  and  with  reference  to  sales  of  stock,  vide  aide,  p.'518.    As  to  the 
validity  of  a  bond  given  for  racing  debts,  see  Buhh  v.  Yelverton,  L.  R.,  9 
Ex.  471. 

It  is  an  answer  to  an  action  for  refusing  to  allow  the  plaintiff  to  use  rooms 
pursuant  to  agreement  that  he  intended  to  use  them  for  the  delivery  of 
blasphemous  lectures.  Cowan  v.  MUboum,  L.  R.,  2  Ex.  230.  The  defendant 
is  entitled  to  justify  his  refusal  on  this  ground,  although,  at  the  time  of  the 
breach,  he  assigned  a  different  reason  to  the  plaintiff.    S.  C. 

No  action  lies  for  the  value  of  goods  knowmgly  sold  for  illegal  purposes — 
as  brewers*  drugs  ;  Langton  v.  Miighes,  1  M.  &  S.  693  ;  or  bncks  under 
statutable  size ;  Law  v.  Hodson,  1 1  East,  300.  See  also  Gaslight  6s  Coke 
Co,  v.  Turner,  5  N.  C.  666 ;  6  N.  C.  324,  Ex.  Ch.  A  collateral  security 
given  for  payment  of  the  purchase-money  of  land,  knowingly  sold  for  the 
purpose  ol  re-aale  by  lottery,  is  illegal ;  Fisher  v.  Bridges,  3  E.  &  B.  642  ; 

22  L.  J.,  Q.  B.  270  ;  and  this  though  the  security  be  by  deed  :  Id, 
Where  the  party  seeking  to  enforce  the  contract  has  been  guilty  of  con- 
travening a  law  made  for  uie  purposes  of  the  revenue  only,  it  has  been  held 
that  this  is  not  such  an  illegality  as  will  prevent  him  from  recovering  at 
law  on  the  contract ;  as  where  several  partners  sued  the  defendant  for  the 
price  of  spirituous  liquors  sold,  it  was  held  that  the  omission  of  the  name 
of  one  of  them  in  the  licence  to  carry  on  the  business  of  distillers  was  no 
answer.  Brown  v.  Duncan,  10  B.  &  C.  93,  and  cases  there  cited.  The 
question  is,  whether  the  legislature  has  either  expressly  or  by  implication 
prohibited  the  contract  ?  If  not,  a  breach  of  the  law  regulating  the  vendor's 
trade  may  expose  the  firm  to  penalities,  but  does  not  necessarily  avoid  a 
contract  of  sale  by  him.  Smith  v.  Mawhood,  14  M.  &  W.  452 ;  Bailey  v. 
Harris,  12  Q.  B.  905.     Kon-delivcry  of  a  ticket  to  the  purchaser  of  coals  in 
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London  disables  the  vendor  from  recovering  the  price.     Cundell  v.  Dawion, 
4  C.  B.  376. 

An  agreement  not  to  prosecute  for  a  criminal  offence  is  illegal ;  Keir  v. 
Leeman,  9  Q.  B.  371  Ex.  Ch.  ;  Williams  v.  Bailey,  L.  R,  1  H.  L.  200  ;  but 
unless  given  in  pursuance  of  such  agreement,  securities  given  to  a  creditor, 
bj  a  debtor  whose  debt  has  been  contracted  under  circumstances  that  might 
have  rendered  him  liable  to  a  prosecution,  may  be  enforced.  Flower  v. 
Sadler,  10  Q.  B.  D.  572,  C.  A. 

Where  a  contract  is  made  for  the  performance  of  an  illegal  act,  knowledge 
that  the  act  is  ill^al  is  not  material,  and  the  contract  is  void  ;  but  where 
the  contract  is  capable  of  being  legally  performed,  it  can  only  be  avoided 
by  showing  a  wicKed  intention  to  brea^  the  law  ;  and  for  this  purpose  know- 
ledge of  what  the  law  is  becomes  material.  Waugh  v.  Morris^  L.  B., 
8  Q.  B.  202. 

A  foreigner  selling  and  delivering  goods  abroad  to  a  British  subject  may 
recover  the  price,  although  he  knows  at  the  time  of  the  sale  and  delivery 
that  the  buyer  intends  to  smuggle  them  into  this  country,  provided  he  takes 
no  actual  part  in  the  illegal  adventure,  as  by  packing,  &c.  Pellecat  v. 
Angdly  2  C.  M.  &  R.  311.  A  brewer  delivering  beer  to  an  unlicensed 
keeper  of  the  public-house,  may  maintain  an  action  against  him  for  the 
price.  Brooker  v.  Wood,  5  B.  &  Ad.  1052.  A  municipal  corporation  may 
be  sued  for  money  lent,  though  for  purposes  which  were  'ultra  vires,  and 
though  secured  by  a  covenant  in  a  mortgage,  which  they  had  made  without 
the  consent  of  the  treasury,  as  required  by  stat.  5  &  6  Will.  4,  c.  76.  Payne 
V.  Brecon,  Mayor  o/,  3  H.  &  N.  572 ;  27  L.  J.,  Ex.  495.  So  if  trustees  lend 
their  trust  money  to  A.  they  may  recover  it  from  A.,  although  such  loan 
be  ^dtra  vires.     Coltman  v.  Coltman,  19  Ch.  D.  64,  C.  A. 

If  a  foreigner  contract  abroad  with  an  Englishman  to  do  an  act  legal 
there,  but  illegal  in  England,  as  to  buy  slaves  of  him,  the  foreigner  may  sue 
here  on  the  contract.  Santos  v.  lUidgey  8  C.  B.,  N.  S.  861  ;  29  L.  J.,  C.  P. 
.?48,  Ex.  Ch.  The  principle  of  this  case  seems  to  have  been  overlooked  in 
Eousillon  V.  RousUlonf  14  Ch.  D.  351,  cor.  Fry  J. 

Illegality — Weights  and  Measures  Act,  1878.]  Under  41  &  42  Vict.  c.  49, 
8.  19,  which  came  into  force  (sect.  2)  on  1st  Januarv,  1879,  "  every  contract 
bargain,  sale,  or  dealing,  made  or  had  in  the  United  Kingdom  for  any  work, 
goods,  wares,  or  merchandise,  or  other  thing  which  has  been  or  is  to  be 
done,  sold,  delivered,  carried,  or  agreed  for  by  weight  or  measure,  shall  be 
deemed  to  be  made  and  had  accoixLing  to  one  of  the  imperial  weights  or 
measures  ascertained  bv  this  act,  or  to  some  multiple  or  part  thereof,  and 
if  not  so  made  or  had  shall  be  void,"  and  by  sect.  25,  any  contract,  bargain, 
sale,  or  dealing,  made  by  any  false  weight,  measure,  scale,  &c., 
shall  be  void. 

Illegality. — Sale  of  spirituous  liquors.]  By  the  Tippling  Act  ^24  Geo.  2, 
c.  40),  s.  12,  no  person  shall  maintain  any  action  for  any  sum,  oiebt  or  de- 
mand whatsoever  for  or  on  accoimt  of  any  spirituous  liquors,  unless  such 
debt  shall  have  been  really  and  bond  fide  contracted  at  one  time  to  the  amount 
of  20«.  or  upwards  ;  nor  shall  any  item  in  any  accoimt  or  demand  for  such 
liquors  be  allowed  where  the  liquors  delivered  at  one  time,  and  mentioned 
in  such  item,  shall  not  amount  to  the  full  value  of  209.,  at  the  least,  and 
that  without  fraud  or  covin,  and  where  no  part  of  the  licjuor  so  sold  shall 
have  been  returned,  or  agreed  to  be  returned,  directly  or  mdirectly.  This 
statute  is  repealed,  by  the  25  &  26  Vict.  c.  38,  as  to  *'  Uquors  to  be  consumed 
elsewhere  than  on  the  premises  where  sold,  and  delivered  at  the  residence  of 
the  purchaser  thereof,  in  quantities  not  less  at  any  one  time  than  a  reputed 
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quart."  The  act  extends  to  the  case  of  a  person  who  purchases  liquors  in 
small  quantities  to  retail  them  again  ;  as  the  keeper  of  an  eating-house. 
Hughes  v.  Done,  1  Q.  B.  294.  And  also  to  the  case  of  a  tavern-keeper's  bill 
in  which  there  are  items  for  spirits  supplied  to  the  defendant's  guests. 
Bumyeat  v.  Hutchinson,  5  B.  &  A.  241.  And  a  bill  of  exchange,  part  of  the 
consideration  for  which  is  spirituous  liquor  sold  in  less  quantities  than  of  20s, 
value  was  held  to  be  wholly  void.  Scott  v.  Gillmore,  3  Taunt.  226  ; 
GaitskiU  v.  Greathead,  1  D.  &  Ry.  359.  But,  where  a  bill  for  62.  had  been  ac- 
cepted by  an  officer  in  payment  of  small  quantities  of  spirits,  under  20s.^ 
supplied  for  recruits  under  the  defendant's  command,  the  bill  was  held  valid. 
Spencer  v.  Smith,  3  Camp.  9.  Drunkenness  being  a  punishable  ofTence,  a 
oublican  cannot  recover  for  beer,  furnished  to  the  defendant,  after  he  has 
become  intoxicated  by  drinking  in  his  public-house.  BrancUm  ▼.  Old, 
3  C.  &  P.  440. 

The  County  Courts  Act,  1867,  (30  &  31  Vict.  c.  142),  s.  4,  provides  that  no 
action  shall  "  be  brought  or  be  maintainable  in  any  court  to  recover  any 
debt  or  sum  of  money  aUeged  to  be  due  in  respect  of  the  sale  of  any  ale, 
porter,  beer,  cider,  or  perry  '*....**  consumed  on  the  premises  where  sold 
or  supplied,  or  in  respect  of  any  money  or  goods  lent  or  supplied,  or  of  any 
security  given,  for,  in,  or  towaros  the  obtaining  of  any  such  ale/'  &c. 

Illegality — Sale  on  Sunday.]     By  the  Lord's  Day  Act,  (29  Car.  2,  c.  7), 
s.  1,  ^  no  tradesmen,  artificer,  workniau,  labourer,  or  other  person  whatso- 
ever shall  do  or  exercise  any  worldly  labour,  business,  or  work  of  Uieir 
ordinary  callings,  upon  the  Lord's  day,  or  any  pcurt  thereof,  works  of  necessity 
and  charity  only  excepted."      Upon  this  statute  it  has  been  held  that  a 
horse-dealer   cannot  maintain  an  action  upon  a  contract  for  the  sale  and 
warranty  of  a  horse  made  by  him  upon  a  Sunday.      Fennell  v.  Eidler,  5 
B.  &  C.  408.     But,  where  A.,  not  knowing  that  B.  was  a  horse-dealer  made 
an  oral  barcain  with  him  on  a  Sunday  for  the  purchase  of  a  horse,  and  the 
price,  which  was  above  10/.,  was  then  specified,  and  the  horse  warranted, 
out  it  was  not  delivered  tiU  the  following  Tuesday,  when  the  money  was 
paid,  it  was  held  that  there  was  no  complete  contract  till  the  deliveiy  of  the 
norse,  and  consequently  that  the  contract  was  not  void  imder  the  statute. 
BhxsoTM  V.  Williams,  3  B.  &  C.  232 ;  see  Norton  v.  F&well,  4  M.  &  Gr.  42, 
and  Beaumont  v.  Brengeri,  5  C.  B.  301.    Though  the  contract  was  made  hy 
ah  agent,  and  the  objection  is  taken  by  the  party  at  whose  request  it  was 
entered  into  on  the  Sunday,  it  cannot  be  enforced.    Smith  v.  Sparrow,  4 
Bing.  84.     But,  where  goods  were  bought  on  a  Simday,  and  the  purchaser 
afterwards,  while  the  goods  were  in  his  possession,  made  a  promise  to  pay 
for  them,  it  was  held  that  the  seller  was  entitled  to  recover  on  a  quantufm 
meruit.     fFiUiams  v.  Paul,  6  Bing.  653.    The  statute  does  not  make  every 
work  or  business  done  on  the  Sunday  illegal ;  but  only  carrying  on  trade 
sind  ordinary  callings  on  that  day.    Therefore  the  hiring  of  a  servant  by  a 
farmer  on  a  Sunday  is  good.      R.  v.   Whitnash,  7  B.  &  C.  696  ;  see  also 
Scarfe  v.  Morgan,  4  M.  &  W.  270,  and  Beghie  v.  Levi,  1  C.  &  J.  180.    So  is  a 
guarantee,  given  for  the  faithful  services  of  a  tradesman's  traveller ;  Norton 
V.  Powell,  supra ;  and  a  contract  for  enlisting  a  soldier.      Woltofi  v.  Oavtn^ 
16  Q.  B.  48  ;  20  L.  J.,  Q.  B.  73.    A  farmer  does  not  come  within  the  pro- 
visions of  this  statute.    R.  v.  Silvester,  33  L.  J.,  M.  C.  79,  Q.  B. 

lUegality — Contract  by  bankrupt."]  The  Bankruptcy  Act,  1883,  contains 
no  provisions  avoiding  contracts  made  for  the  payment  of  debts  barred  by 
banJkruptcy,  or  securines  given  to  induce  the  forbearance  of  creditors  pend- 
ing proceedings  in  bankruptcy ;  but  any  agreement  whereby  proceedings  in 
bankruptcy,  or  the  distribution  of  the  assets  is  affected,  is  void  as  against 
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the  policy  of  the  law.  Thus  a  promiflsory  note  given  by  a  third  person  to 
a  creditor  in  order  to  induce  him  to  forbear  from  opposing  an  insolvent's 
petition,  was  void.  Hills  v.  Mitstm^  8  Exch.  751  ;  22  U  J.,  Ex.  273 ;  Hcdl 
V.  Dysony  17  Q.  B.  785  ;  21  L.  J.,  Q.  B.  224.  So,  a  guarantee  given  to  a 
creditor  to  induce  him  to  accept  a  composition ;  McKewan,  v.  Sanderson^ 
L.  K,  20  Eu.  65  ;  or  to  secure  the  payment  of  notes  given  for  the  like  pur- 
pose, is  void.  Clay  v.  Ray^  17  C.  B.,  N.  S.  188 ;  Geere  v.  Mare,  2  H.  &  C. 
339  ;  33  L.  J.,  Ex.  50.  An  agreement  of  this  kind,  otherwise  illegal,  was 
not  the  less  void  because  it  had  been  made  with  the  knowledge  of  the  other 
creditors,  and  sanctioned  by  the  Commissioners  in  Bankruptcy.  Humphreys 
V.  WiUing,  1  H.  &  C.  7  ;  32  L.  J.,  Ex.  33.  See  also  Blackloek  v.  Dohie,  1 
C.  P.  D.  265  ;  Rimini  v.  Van  Praagh,  L.  R.,  8  Q.  B.  1. 

An  agreement  contrary  to  the  policy  of  the  winding-up  acts  is  void. 
Elliott  V.  Richardson,  L.  R.,  5  C.  P.  744. 

Illegality — Contract  in  restraint  of  trade.]  All  restraints  upon  trade  are 
bad  as  being  in  violation  of  public  policy,  unless  they  are  natural  and  not 
unreasonable  for  the  protection  of  the  parties  in  dealing  legEdly  with  some 
subject-matter  of  contract.  The  principle  is  that,  though  every  man  is  to 
remain  at  liberty  to  work  for  himself ;  yet  when  he  has  obtained  something 
he  wants  to  sell,  he  should  be  at  liberty  to  sell  it  to  the  best  advantage, 
and  for  this  purpose,  must  be  able  to  preclude  himself  entering  into  compe- 
tition with  tiie  purchaser.  In  such  case  a  stipulation,  however  restrictive, 
will  be  good  if  the  restriction  is  not,  in  the  judgment  of  the  court,  unreason- 
able, having  regard  to  the  subject-matter  of  the  contract.  Leather  Cloth  Co, 
V.  Lorsont,  L.  R.,  9  Eq.  345,  353,  354,  jwr  James,  V.-C.  Thus  a  contract  to 
restrain  a  man  from  trading  at  all,  or  if  made  without  consideration,  is 
illegal  and  void,  as  against  public  policy ;  but  a  contract  in  which  the 
restraint  is  limited  in  respect  of  time  or  space  is  legal,  if  founded  on  good 
consideration.  Mitchell  v.  Reynolds^  1  P.  Wms.  181 ;  1  Smith's  L.  C.  The 
court  will  not,  however,  enquire  into  the  adequacy  of  the  consideration. 
Pilkington  v.  Scott^  15  M.  &  W.  657,  660,  per  Alderson,  B  ;  CoUins  v.  Locke, 
4  Ap.  Ca.  674,  686,  per  P.  C  Where  the  restriction  is  divisible  and  is  good 
as  to  part,  and  bad  as  to  the  rest,  the  court  will  give  effect  to  the  former 
part  Price  v.  Green,  6  M.  &  W.  346,  Ex.  Ch.  Numerous  cases  are  reported 
as  to  what  contracts  have  been  adjudged  to  be  reasonable  ;  an  enumeration 
of  them  would  be  beyond  the  scope  of  the  present  work  :  they  will  be 
found  collected  in  the  notes  to  Mitchell  v.  Reynolds,  1  Smith's  Lead.  Cas. ; 
see  also  CoUins  v.  Locke,  supra. 

It  may  be  observed  that  in  a  contract  not  to  carry  on  a  trade  within  a 
specified  distance,  the  distance  is  to  be  measured  *'  as  the  crow  flies,"  t.e.,  by 
a  straight  line  on  a  map,  and  not  by  the  nearest  mode  of  practicable  access. 
Mouflet  V.  Cole,  L.  R.,  8  Ex.  32,  Ex.  Ch. 

As  to  trade  unions  see  stat.  34  &  35  Vict,  c  31,  ss.  3, 4,  and  Rigby  v.  Connol, 
14  Ch.  D.  482  ;  and  JVolfev,  Matthews,  21  Ch.  D.  194,  decided  thereon. 

Illegality — Imm/>rality.]  One  who  is  a  party  to  an  immoral  contract 
cannot  enforce  it.  Thus  the  price  of  obscene  and  libellous  prints  cannot  be 
recovered.  Fores  v.  Johnes,  4  Esp.  97.  And  where  an  action  was  brought 
against  the  defendant  for  board  and  lodging,  and  it  appeared  that  she  was  a 
prostitute,  aud  had  boarded  and  lodged  with  the  plaintiff,  who  kept  a  house 
of  ill-fame,  and  partook  of  the  profits  of  her  prostitution,  it  was  held  that 
such  a  demand  could  not  be  supported.  Hoxoard  v.  Hodges,  1  Selw.  N.  P. 
13th  ed.,  80.  But,  a  person  may  recover  for  goods  sold  to  a  prostitute,  not 
being  evidently  sold  to  enable  her  to  carry  on  prostitution.  Bowrv  v.  Bennet, 
I  Camp.  348.  So,  where  the  plaintiff  was  employed  to  wash  clothes  for  a 
prostitute,  knowing  her  to  be  such  and  the  clothes  consisting  principally  of 
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expensive  dresses  and  men's  nightcaps,  it  was  held  that  she  was  entitled  to 
recover.  Lloyd  v.  Johnson,  1  B.  &  P.  340.  So,  for  lodgings  let  to  one,  if  not 
knowingly  let  for  the  purpose  of  prostitution.  Crisp  v.  Churchtllj  cited  1 
B,  &  P.  340  ;  Jennings  v.  TlirogmorUm,  By.  &  M.  251.  But,  after  plaintiff 
has  become  aware  of  the  purpose  for  which  they  were  let,  he  cannot  recover. 
S.  C.  ;  SmiUh  v.  TVTiite,  L.  R.,  1  Eq.  626.  So,  the  hire  ^for  a  brougham 
cannot  be  recovered  from  a  prostitute  where  the  coachmaker  knew  her  to 
be  such,  and  supplied  the  brougham  knowing  it  was  to  be  used  by  her,  as 
part  of  her  display  to  attract  men.  Pearce  v.  Brooks,  L.  R,  1  Ex.  213.  It 
IS  unnecessary  that  the  plaintiff  should  have  looked  expressly  to  the  pro- 
ceeds of  the  defendant's  prostitution,  for  payment.  Id. ;  overruling,  on  this 
point,  Bowry  v.  Bennet,  supra.    See  Taylor  \.  Chester y  L.  R,  4  Q.  ii.  309. 

Where  a  bond  has  been  given,  by  a  man  to  his  concubine,  it  is  not  to  be 
presumed  from  the  subsequent  continuance  of  the  cohabitation,  that  it  was 
given  to  secure  such  cohabitation,  and  therefore  for  an  immoral  considera- 
tion.    Vallance  v.  Blagden,  W.  N.  1884,  p.  60,  Kay,  J. 


Infancy. 

That  the  defendant  was  an  infant  at  the  time  of  the  contract  made,  is  a 
good  defence,  unless  the  action  be  for  necessaries  ;  the  defence  must  be  spe- 
cially pleaded.     Bules,  1883,  0.  xix.,  r.  15,  ante,  p.  283. 

Where  the  action,  though  in  form  ex  contractu,  is,  in  fact,  founded  upon 
tortf  infancy  will  be  no  defence.  Bumand  v.  Haggis,  14  C.  B.,  N.  S.  45  ; 
32  L.  J.,  C.  P.  189.  Thus  an  action  for  money  had  and  received  lies 
against  an  infjEoit  for  money  which  he  has  appropriated  by  fraud  or  embezzle- 
ment. Bristow  V.  Eastman,  1  Esp.  172.  But,  if  the  action  be  founded  on 
mere  fraudulent  representation,  infancy  ia  a  defence.  Johnson  v.  Pye,  1  Sid. 
258  ;  see  also  Liverpool  Adelphi  v.  Fairhurst,  9  Exch.  422,  the  cose  of  a  feme 
covert.  It  seems,  since  the  J.  Act,  1873,  to  be  an  answer  to  the  defence  of 
infancy  that  the  infant  fraudulently  represented  himself  to  be  of  full  age. 
Ez  pte.  Unity  Joint  Stock  Mutual  Banking  Association,  3  D.  G.  &  J.  63  ;  27 
L.  J.,  Bky.  33  :  see  cases  cited  in  Lemprih-e  v.  Lange,  12  Ch.  D.  675. 

In  calculating  age  fractions  of  days  are  disregarded,  thus  a  person  bom 
on  Sept.  3rd,  becomes  of  age  on  Sept  2nd,  21  years  afterwards.  Atum.  cited 
per  Holt,  C.  J.,  1  Ld.  Raym.  480. 

TFhcU  are  necessaries."]  An  infant  may  bind  himself  for  necessaries,  that 
is,  for  meat,  drink,  apparel,  lod^ng,  medicines,  &c.,  and  also  for  his  good 
teaching  or  instruction.  Co.  Litt  172  a ;  Com.  Dig.  Enfant  (B.  5).  The 
question  of  what  are  necessaries  is  to  be  governed  by  the  fortune  and  cir- 
cumstances of  the  infant ;  and  the  proof  of  those  circumstances  lies  on  the 
plaintiff ;  per  Ld.  Kenyon,  C.  J. ;  Ford  v.  FothergiU,  1  Esp.  211  ;  Ryder  v. 
WomhweU,  L.  R.,  4  Ex.  32,  Ex.  Ch.,  reversing  S.  C,  L.  R..  3  Ex.  90.  They 
may  be  necessaries,  without  being  absolutely  requisite  for  bare  subsistence. 
Peters  v.  Fleming,  6  M.  &  W.  42.  It  is  a  mixed  question  of  law  and  fact  to 
be  left  to  the  jury,  subject  to  the  opinion  of  the  court  as  to  the  manner  in 
which  the  jury  have  exercised  their  judgment.  Harrisvii  v.  Fane,  1  M.  & 
Gr.  550,  553  ;  Wharton  v.  Mackenaie,  5  Q.  B.  606.  The  judge  must  decide 
whether  the  case  is  such  as  to  cast  on  the  plaintiff  the  onus  of  proving  that 
the  articles  are  necessaries,  and  then  wnether  there  is  anv  evidence  to 
satisfy  that  onus  ;  if  the  judge  requires  such  evidence,  and  tne  plaintiff  do 
not  produce  any,  the  judge  is  bound  to  nonsuit,  and  ought  not  to  leave  the 
case  to  the  jury.  Byder  v.  WomhvxU,  L.  R,  4  Ex.  40,  per  Ex.  Ch.  An 
infant,  a  captain  in  the  army,  has  been  held  liable  for  a  bvery  ordered  by 
him  for  his  servant ;  but  not  for  cockades  for  the  soldiers  of  nia  company. 
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Hands  v.  Slaney^  8  T.  R.,  578  ;  and  see  Coates  v.  WiUony  5  Esp.  152.  So, 
an  infant  may  contract  to  pay  a  tine  due  upon  his  admission  to  a  copyhold 
estate  ;  Evelyn  v.  Chichester ^  3  Burr.  1717  ;  or,  for  necessaries  supplied  to 
his  wife.  Turner  v.  TrUby^  1  Str.  168  ;  B.  N,  P.  155.  A  fair  contract  for 
work  and  labour  to  be  done  by  him  is  binding.  Wood  v.  Fenwick^  10  M.  & 
W.  195 ;  Cooper  v.  Simmons,  7  H,  &  N.  707  ;  31  L.  J.,  M.  C.  138  ;  Leslie  v. 
Fitzpatrickf  3  Q.  B.  D.  229.  But,  not  if  such  contract  is  inequitable  ;  S.C. ; 
E.  V.  Lord,  12  Q.  B.  757  ;  as  if  his  master  reserves  a  right  to  stop  wages  at 
will ;  S.  C.     See  Meakin  v.  Mtmis,  W.  N.  1884,  Q.  B.  D. 

In  an  action  for  a  trousseau,  supplied  to  a  female  infant  before  her  mar- 
riage, it  was  held  that  the  true  test  of  whether  the  goods  supplied  were 
necessaries,  was  the  real  position  of  the  future  husband  in  society,  and  not 
the  apparent  or  assumed  condition  he  might  take  upon  himsell  Stacy  v. 
Firth,  16  L.  T.,  N.  S.  498,  Lush,  J.  A  female  infan^  who  has  no  property 
of  her  own  to  settle,  may  contract  with  a  solicitor  for  the  expenses  of  a 
marriage  settlement.  Helps  v.  Clayton,  17  C.  B.,  N.  S.  553 ;  34  L.  J.,  C.  P. 
1.  So,  she  may  bind  herself  for  the  expenses  of  her  husband's  funeral, 
though  he  left  no  assets.     Chappie  v.  Cooper,  13  M.  &  W.  252. 

It  13  not  material  to  the  defence  whether  the  infant  was  in  fact  supplied 
by  his  friends  with  an  allowance  sufficient  to  buy  all  necessaries  with  ready 
money.  Burghart  v.  Hall,  4  M.  &  W.  727.  Nor,  is  it  a  condition  precedent 
to  recovery,  that  the  plaintiff  should  have  made  inquiry  as  to  the  necessity 
of  the  articles  sold,  before  he  supplied  them.  Brayshaw  v.  Eaton,  5  N.  C. 
231 ;  S.  C.  7  Scott,  183  ;  JDaltcm  v.  Gib,  5  N.  C.  198.  In  order  to  rebut  the 
evidence  that  the  goods  supplied  to  him  were  necessaries,  the  defendant 
may  show  that  he  was  already  supplied  with  a  sufficiency  of  similar  goods, 
although  this  was  not  known  to  the  plaintiff.  BainOridge  v.  JPuxering, 
2  W.  Bl.  1325  ;  Brayshaw  v.  Eaton,  7  Scott,  183;  Foster  v,  Redgrave,  L.  R, 
4  Ex.  35,  n.,  Q.  B.  In  Ryder  v.  WombweU,  L.  R.,  3  Ex.  90  (diss,  Bramwell, 
B.),  however,  the  Exch.  held  the  evidence  to  be  inadmissiDle,  and  the  Ex. 
Ch.  left  the  point  undecided.  In  Bainhridge  v.  Pickering^  supra,  it  was  held 
that  a  female  infant  residing  with  her  mother,  and  supplied  by  her  with 
necessaries,  could  not  be  liable  at  all,  as  it  was  for  the  mother  to  decide  what 
articles  were  necessaries  for  her  daughter. 

TFhat  are  not  necessaries,']  Although  an  infant  may  enter  into  a  partner- 
ship, he  will  not  be  liable  for  the  contracts  of  the  partnership  made  during 
his  infancy  ;  but  he  will  be  liable  upon  such  contracts  maae  after  his  full 
age,  unless  he  notifies  his  disaffirmance  of  the  partnership.  Ooode  y.  Harri- 
son, 5  B.  &  A.  147,  Ex.  Ch.  An  infant  is  not  liable  upon  an  account  stated, 
even  though  it  appears  to  be  for  necessaries ;  nor  can  the  account  stated  be 
used  as  evidence  by  way  of  admission  on  the  i)art  of  the  defendant  to  show 
that  necessaries  have  been  supplied  to  that  amount.  Ingledew  v.  Douglas,  2 
Stark.  36.  Nor  is  he  liable  for  money  lent,  though  it  has  been  laid  out  in 
necessaries.  Darby  v.  Boucher,  1  Salk.  279  ;  Probart  v.  Knouth,  2  Esp. 
472,  n.  And  now  see  Infants'  Relief  Act,  1874,  s.  1,  post,  p.  600.  He  is  not 
liable  on  a  bill  of  exchange,  though  given  for  necessaries.  Williamson  v. 
IFatts,  1  Camp.  552.  But,  he  is  liable  on  a  bill  accepted  bv  him  after  21, 
though  drawn  before.  Stevens  v.  Jackson,  4  Camp.  16i4.  Where  goods,  not 
being  necessaries,  are  delivered  to  a  carrier  for  an  infant,  the  infant  cannot 
be  charged,  though  the  goods  do  not  reach  him  till  after  he  is  of  age.  Oriffin 
V.  LangfieJd,  3  Camp.  254.  An  infant  cannot  be  sued  on  a  warranty  of 
a  horse.  Howlett  v.  HasweU,  4  Camp.  118.  An  infant  lieutenant  in  the 
navy  is  not  liable  for  the  price  of  a  cnronometer,  he  being  out  of  employ- 
ment at  the  time  of  its  being  furnished  BeroUes  v.  Ramsay,  Holt,  N.  P.  77. 
Dinners,  confectionery,  and  fruit,  supplied  to  an  undergraduate  out  of 
college,  are  not  primd  facie  necessaries.    Brooker  v.  Scott,  11  M.  &  W.  67  ; 
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Wharton  y.  Mackenzie^  and  Cripps  v.  Hills,  5  Q.  B.  606.  And  articles  sup- 
plied cannot  be  considered  as  suitable  necessaries,  if  they  are  merely  of  an 
ornamental  character,  as  gold  rings,  &c. ;  see  Peters  v.  Fleming,  6  M.  &  W. 
42,  per  cur. ;  or  betting  books.  Jenner  v.  Walker,  19  L.  T.,  N.  S.  396,  ear, 
Cockbum,  C.  J.  Cigars  and  tobacco,  cannot  be  necessaries,  in  the  absence 
of  special  circumstances  rendering  them  necessary,  medicinally  or  other- 
ivise,  for  the  infant.  Bryant  v.  Richardson,  L.  R.,  3  £x.  93,  n.,  and  see 
Ryder  v.  Woombwdl,  ante,  p.  598. 

If  issue  is  joined  on  the  goods  being  necessaries,  the  plaintiff  need  not 
prove  that  all  are  necessaries,  but  may  recover  pro  tanto  ;  per  cur.  in  Tapley 
V.  Wainwright,  5  B.  &  Ad.  399. 

Ratification  of  promise  after  full  age,']  A  contract  by  an  infant,  other  than 
for  necessaries,  was  formerly  voidable  only,  not  void,  and  was  therefore 
capable  of  being  ratified  by  him  after  he  had  attained  his  majority ;  but 
now,  by  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62),  a.  1,  "all  con- 
tracts, whether  by  specialty  or  by  simple  contract,  henceforth  entered  into 
by  infants,  for  the  repayment  of  money  lent  or  to  be  lent,  or  for  ^oods  sup- 
plied or  to  be  supplied  (other  than  contracts  for  necessaries),  and  all  accounts 
stated  with  infants,  shall  be  absolutely  void,  provided   always  that  this 
enactment  shall  not  invalidate  any  contract  into  which  an  infant  may,  by 
any  existing  or  futiu«  statute,  or  by  the  rules  of  common  law  or  equity, 
enter,  except  such  as  now  by  law  are  voidable.*'    Such  contracts  are  Uiere- 
fore  no  longer  capable  of  ratification.    And  by  sect.  2,  "  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  promise,  made  after  full 
age,  to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratification 
made  after  full  age  of  any  promise  or  contract  made  during  infancy,  whether 
there  shall   or   shall  not  be  any  new  consideration  for  such  promise  or 
ratification  after  full  age."    This  applies  to  a  ratification  after  the  passing  of 
the  act,  although  the  promise  was  made  before  its  passing.     Ex  pte.  KMU, 
L.  R.,  10  Ch.  373.     it  applies  to  an  infant's  promise  to  marry.     Coschead 
v.  Mullis,  3  C.  P.  D.  439.    See  also  Ditdiam  v.  WorraU,  6  C.  P.  D.  41 0. 
It  extends  to  a  set-off;  see  Bawley  v.  Bmcley,  1  Q.   B.   D.  460,  C.  A., 
decided  on  similar  words  in  9  Geo.  4,  c.  14,  s.  5. 

Infani  Shareholders,"]  The  liability  to  calls  of  infants  holding  shares  in 
joint-stock  and  other  companies  is  considered,  post,  Part  III.  Actions  b^ 
companies,  2 — Special  defences — Infancy, 

If  the  action  oe  on  a  contract  for  the  sale  of  shares  by  the  plaintiff  to  the 
defendant,  a  simple  defence  of  infancy  is  enough,  for  an  infant  is  not  com- 
pellable to  complete  an  agreement  to  buy  them. 

Infancy — how  proved.]  Infancy  may  be  proved  by  calling  any  person 
who  can  speak  as  to  tne  time  of  his  birth  ;  or  by  declarations  of  deceased 
members  of  his  family  mentioning  the  time  of  his  birth,  p  43.  As  to 
whether  a  certificate  of  birth  can  be  used  for  this  purpose,  vide  ante,  p.  120. 
A  certificate  of  baptism  cannot  so  be  used,  ante,  p.  203.  If  the  defendant 
was  of  age  when  tne  action  was  commenced,  the  date  of  the  contract  must 
be  shown,  as  well  as  his  non-age  at  that  date.  But  where  the  defendant 
])leaded  infancy  to  an  action  against  him  as  acceptor  of  a  bill,  it  was  held  ' 
that  the  acceptance,  not  being  dated,  ought  to  be  presumed  to  have  been 
made  shortly  after  the  date  of  the  bill  itself  according  to  the  common 
practice,  the  drawer  and  acceptor  not  living  far  apart ;  therefore,  where  a 
bill  at  four  months  was  dated  9th  November,  1850,  and  the  defendant 
came  of  age  in  March,  1851,  the  jury  rightly  presumed  that  he  was  not 
of  age  when  he  accepted.  Roberts  v.  BetheU,  12  C.  B.  778;  22  L.  J., 
C.  P.  69. 
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Insanity. 

It  is  not  a  good  defence  that  the  defendant,  at  the  time  of  the  contract 
entered  into,  was  of  unsound  mind,  unless  the  plaintifif  knew  of  it,  and  took 
advantage  of  that  circumstance  to  impose  upon  him.  Brovme  v.  Joddrell, 
M.  &  M.  105  ;  Levy  v.  Baker,  Id.  106,  n.  The  inquiry  as  to  the  necessity 
of  the  goods  supplied,  and  their  suitableness  to  the  defendant's  condition, 
may  arise  on  this  plea  as  in  that  of  infancy.  See  Baxter  v.  Fortsnumth,  El. 
of,  5  B.  &  C.  170.  As  to  the  liability  of  a  lunatic  on  an  implied  contract  for 
necessaries  supplied  to  him,  see  In  re  Weaver,  21  Ch.  D.  615,  C.  A.,  and  cases 
there  cited.  A  lunatic  is  liable  for  necessaries  supplied  to  his  wife  ;  Read 
V.  Legard,  6  Exch.  637  ;  20  L.  J.,  Ex.  309,  or  moneys  expended  for  her 
protection.  Williams  v.  Wentworth,  5  Beav.  325.  The  rule  is,  that  the 
contracts  of  a  lunatic,  entered  into  fairly  and  bond  fide  with  a  person, 
ignorant  of  his  incapacity,  where  the  transaction  is  in  the  ordinary  course 
(as  the  nurchase  of  an  annuity),  and  is  wholly  or  in  part  executed,  are 
valid.  Molton  v.  Camroux,  2  Exch.  487  ;  Ex.  Ch.,  4  Exch.  17.  Insanity,  and 
the  probable  knowledge  of  it  by  the  adverse  party,  may  be  proved  by  show- 
ing that  it  existed  and  was  apparent,  either  shortly  after  or  shortly  before, 
the  alleged  contract.  Beavan  v.  McDonnell,  9  Exch.  309 ;  23  L.  J.,  Ex.  326. 
The  mei-e  existence  of  a  delusion  in  the  mind  of  the  defendant,  although 
connected  with  a  contract  made  b^  him,  is  not  sufficient  to  avoid  such 
contract;  it  is  a  question  for  the  jury  whether  the  delusion  affected  the 
contracL  Jenkins  v.  Morris,  14  Ch.  D.  674,  C.  A.  See  further,  fost. 
Action  for  recovery  of  land  by  devisee — Incapacity  from  idiocy  or  non-sane 
tnemory. 

As  to  the  liability  of  a  principal  on  contracts  entered  into  on  his  behalf, 
by  an  agent,  after  the  principal  has  become  insane,  see  Drew  v.  Nunn,  4  Q. 
B.  D.  661,  C.  A.,  cited  ante,  p.  498. 

Intoxication. 

A  contract  entered  into  by  a  person  in  a  state  of  intoxication  is  in  a 
similar  position  to  one  made  by  an  insane  person  ;  see  Molton  v.  Camroux, 
supra ;  it  is  voidable,  not  void  ;  Matthews  v.  Baxter,  L.  R.,  8  Ex.  132.  See 
further  as  to  this  defence.  Gore  v.  Gibson,  13  M.  &  W.  623. 


Limitation,  Statutes  of. 

The  statutes  of  limitation  must  be  specially  pleaded,  Rules,  1883,  0.  xix., 
r.  15,  ante^  p.  283  ;  and  upon  issue  jomed  thereon  the  burden  of  proof  lies 
on  the  plaintiff.  tVilby  v.  Henman,  2  Cr.  &  M.  658.  The  commencement 
of  the  action  is  the  date  of  the  issuing  of  the  original  ^Tit  of  summons. 
Rules,  1883,  0.  ii.,  r.  1 ;  this  date  is  stated  on  the  statement  of  claim;  App. 
C,  sect.  1;  and  would  seem,  subject  to  amendment,  to  be  conclusive 
evidence  thereof ;  see  Harper  v.  Phillipps,  7  M.  &  Gr.  397 ;  Whipple  v. 
Manley,  1  M.  &  W.  432 ;  but  after  the  mpse  of  six  years,  strict  proof  of  the 
regular  continuance  by  other  writs  was  necessary  in  order  to  rebut  this  de- 
fence. Pritdiard  v.  Bagshaw,  11  C.  B.  459;  20  L.  J.,  C.  P.  161.  But  the 
first  writ  is  now  kept  alive  by  renewal  under  Rules,  1883,  0.  viii.,  r.  1. 
Under  this  rule  the  renewal  must  be  made  Avithin  12  months  in  the  case  of 
an  original  writ,  and  six  months  in  the  case  of  a  renewed  writ.  The  day  of 
renewal  is  included  in  such  respective  times  for  renewal.    Anon.,  1  H.  &  C. 
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664 ;  32  L.  J.,  Ex.  88 ;  Fisher  v.  Cox,  16  L.  T.,  N.  S.  397,  Q.  B.,  decided  on 
C.  L.  P.  Act,  1852,  s.  11.  As  it  was  held  unnecessaiy  to  reply  specially, 
the  issuing  and  return  of  successive  writs  under  2  WilL  4,  c.  39  {Hi^gs  v. 
Martimer,  1  Exch.  711),  so  it  seems  to  be  unnecessary  to  reply  the  renewal 
of  the  original  writ  under  the  new  process  now  substituted.  By  Bule?, 
1883,  0.  viii.,  r.  2,  the  production  of  a  writ,  purporting  to  be  marked  with 
the  sefid  of  the  court  showing  the  same  to  have  oeen  renewed  according  to 
rule  1,  shall  be  sufficient  e\adence  of  such  renewal,  and  of  the  commence- 
ment of  the  action,  as  of  the  first  date  of  such  renewed  vrrit  for  all 
purposes. 

A  misdated  writ,  with  its  indorsement,  is  amendable  under  Rules,  1883, 
0.  xxviii.,  r.  12,  antCf  pp.  269,  270,  according  to  the  facts;  though  the  effect 
may  be  to  defeat  the  statute  of  limitations.  See  Cornish  v.  Hocking  1  C  &  B. 
602 ;  22  L.  J.,  Q.  B.  142.  But,  there  is  no  power  to  alter  the  true  date. 
Clarke  v.  Smith,  2  H.  &  N.  753;  27  L.  J.,  Ex.  155. 

The  time  of  limitation  is  to  be  computed  exclusively  of  the  day  on  which 
the  cause  of  action  arose.  Hardy  v.  Eyle^  9  B.  &  0.  603 ;  Freeman  v.  Read^ 
4  B.  &  S.  178 ;  32  L.  J.,  M.  C.  226. 

The  principal  Statutes  of  Limitation  applicable  to  personal  actions  are — 
21  Jac.  1,  c.  16;  4  &  5  Anne,  c.  3  (c.  16,  Ruff.);  9  Geo.  4,  c.  14  (Ld.  Ten- 
terden's  Act) ;  3  &  4  Will.  4,  c.  27,  s.  40;  3  &  4  Will.  4,  c.  42,  ss.  3  to  7: 
19  &  20  Vict.  c.  97  (Mercantile  Law  Amendment  Act,  1856) ;  and  37  &  38 
Vict.  c.  57,  s.  10  (Real  Property  Limitation  Act,  1874),  cited  fost,  p.  639. 

Foreign  Statutes  of  Limitation,  which  bar  the  remedy  only,  and  not  the 
right,  have  no  operation  here.  Huber  v.  Steiner,  2  N.  C.  202;  AUtance 
Bank  of  Simla  v.  Carey,  post,  p.  603  ;  even  after  judgment  for  the  defendant 
in  the  foreign  court  on  a  plea  of  the  foreign  statute;  Harris  v.  Quine,  L.  R.^ 
4  Q.  B.  653. 

By  Stat.  21  Jac.  1,  c.  16,  s.  3,  actions  of  account,  and  on  the  case  (other 
than  concerning  the  trade  of  merchandise  between  merchants  or  their 
factors  or  servants,  and  other  than  for  slander),  actions  of  debt  on  lending 
or  contract  without  specialty,  or  for  rent  arrear,  are  to  Ije  brought  within 
six  years  after  the  cause  of  action,  and  not  after.— Under  the  head  "case'* 
is  here  included  assumpsit  on  promises,  and  the  part  of  the  statute  above 
cited  therefore  includes  all  the  causes  of  action  founded  on  simple  contract, 
whether  expressed  to  be  for  a  debt,  or  on  a  promise  or  contract,  express  or 
implied,  formerly  prosecuted  in  the  form  of  debt  or  assumpsit. 

The  exception  in  this  statute  of  merchants'  accounts  was  held  to  apply 
only  to  actions  of  account,  or,  perhaps,  for  not  accounting ;  or  at  all  events 
only  to  cases  in  which  account  would  lie.  Inglis  v.  Haigh,  8  M.  &  W.  769; 
Cottam  V.  Partridge,  4  M.  &  Gr.  271.  And  by  19  &  20  Vict.  c.  97,  s.  9, 
this  exception  has  been  abolished,  and  all  such  actions  shall  be  commenced 
within  six  years  after  the  cause  of  action,  and  no  claim  in  respect  of  a  matter 
which  arose  more  than  six  years  before  such  action,  shall  be  enforceable  by 
action  by  reason  only  of  some  other  matter  of  claim  comprised  in  the  same 
account  having  arisen  within  six  years  next  before  the  commencement  of 
such  action. 

An  action  of  debt  on  the  bye-law  of  a  chartered  company  is  an  action  on 
a  contract  without  specialty ;  Tobacco  Pipe  Co.  v.  Loder,  16  Q.  B.  765 ;  20  L. 
J.,  Q.  B.  414;  so,  is  an  action  for  calls  by  a  company  established  under  an 
act  of  a  colonial  legislature.  Wetland  By.  Co.  v.  Blake,  6  H.  &  N.  410 ;  30 
L.  J.,  Ex.  161.  But,  an  action  given  by  statute,  as  for  calls  on  a  share- 
holder in  a  company,  under  the  Companies  Clauses  Consolidation  Act,  1845, 
is  founded  on  specialty.  Cork  dc  Bandon  By.  Co.  v.  Goode,  13  C.  B.  826 ;  22 
L.  J.,  C.  P.  198.  The  liability  of  a  member  or  contributory  of  a  joint-stock 
company  incorporated  under  the  Companies  Act,  1862,  to  pay  calls^  ib. 
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under  sects.  16,  75,  76,  a  debt  in  the  nature  of  a  specialty  debt;  whereby 
the  heirs  are  bound.  Buck  v.  Robsouj  L.  R.,  10  Eq.  629.  So,  where  an  un- 
registered company  is  wound  up  under  that  act.  In  re  Mnggeridge^  Id,  443, 
Where  the  liaoility  of  the  members  of  a  non-corporate  co-partnership  is 
fixed  by  a  deed  of  settlement,  the  liability  is  a  specialty  aebt.  Heloy^s, 
Stokes^^  and  Horsey^s  cases,  L,  R.,  2  Eq.  167.  An  instrument  under  seal,  ex- 
ecuted in  India,  is  here  treated  as  a  specialty,  although  by  Indian  law 
specialty  debts  have  no  greater  efficacy  than  simple  contract  debts,  and  both 
are  barred  by  the  lapse  of  three  years.    Alliance  Bank  of  Simla  v.  Carey.  5 

C.  P.  D.  429. 

The  Stat.  21  Jac.  1,  c.  16,  s.  3,  am>te,  p.  602,  having  been  construed  some- 
what strictly  so  as  to  exclude  cases  which  were  not,  when  it  passed,  regarded 
as  contracts,  the  stat  3  &  4  Will.  4,  c.  42,  s.  3,  enacted  that  actions  of  debt 
on  an  award  (where  the  submission  is  not  by  specialty),  or  for  copyhold 
fines,  or  an  escape,  or  money  levied  on  a  fi.  fa.,  should  be  brought  within 
six  years  after  the  cause  of  action. 

As  to  the  application  of  the  Statutes  of  Limitation  in  actions  by  and 
ag^nst  executors,  vide  post.  Part  III.,  svh  tit,  Actions  by  and  against 
Executors. 

The  Statutes  of  Limitation  applicable  to  money  charged  on,  or  payable 
out  of  land,  and  also  to  rent,  wiU  be  found  post,  pp.  638,  et  seq. 

By  the  J.  Act,  1873,  s.  25  (2),  ''no  claim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  held  on  an  express  trust,  or  in  respect  of  any  breach 
of  such  trust,  shall  be  held  to  be  barred  by  any  Statute  of  Limitations." 
As  to  the  meaning  of  "  express  trust,**  see  Banner  v.  Berridge,  18  Ch.  D.  254, 
and  cases  there  cited.  But  where  a  remedy  in  equity  was  correspondent  to 
the  remedy  at  law,  the  Court  of  Equity  acted  hv  analogv  to  the  Statute  of 
Limitations,  and  imposed  on  the  remedy  it  am>rded,  tne  same  limitation 
that  would  be  imposed  on  the  proceedings  at  law.  Knox  v.  Gye,  L.  K,  5 
H.  L.  656,  674;  Metropolitan  Bank  v.  Heiron,  5  Ex.  D.  319,  C.  A.,  and  the 
statutes  now  apply  to  actions  for  all  such  claims  as  fall  within  them  in 
whatever  divisions  of  the  High  Court  the  action  may  be  brought.  Bray  v. 
Tofield,  18  Ch.  D.  551,  554 ;  GMs  v.  Guild,  9;  Q.  B.  D.  59,  64,  67.  And 
now  see  also  the  Real  PropCTty  Limitation  Act,  1874  (37  &  38  Vict.  c.  57), 
8.  10,  cited  post,  p.  639. 

Claims  chargeable  against  the  separate  estate  of  a  married  woman  are  not 
barred  by  the  Statute  of  Limitations.     Hodgson  v.  Williamson,  15  Ch. 

D.  87. 

JVTien  the  statute  begins  to  run.]  The  statute  begins  to  run  from  the  time 
of  the  breach  of  promise  or  contract,  and  not  the  discovery  of  it.  There- 
fore in  an  action  against  a  solicitor  for  neglecting  his  duty  six  years  before, 
the  statute  was  held  a  bar,  though  the  omission  were  only  discovered  within 
the  six  vears ;  Short  v.  APCarthy,  3  B.  &  A.  626  ;  Battley  v.  Faulkner,  Id. 
288  ;  Colvin  v.  BucUe,  8  M.  &  W.  680  ;  and  formerly  at  law,  this  was  the 
rule  although  the  defendant  had  fraudulently  concealed  the  cause  of  action. 
Imperial  Gas  Co.  v.  London  Gas  Co.,  10  Exch.  39  ;  23  L.  J.,  Ex.  303.  But 
the  rule  of  equity  which  now  prevails  (see  J.  Act,  1873,  s.  25,  (l\),  ante, 
p.  282),  at  any  rate  in  a  case  in  which  a  court  of  equity  would  liave  had 
concurrent  jurisdiction,  is  that  in  the  case  of  fraudulent  concealment  of  the 
cause  of  action,  the  statute  runs  from  its  discovery  only ;  Brooksbank  v. 
Smith,  2  Y.  &  C.  Ex.  58  ;  Ecclesiastical  Commissioners  y.'N.  E.  By.  Co.,  4 
Ch.  D.  845  ;  Metropolitan  Bank  v.  Heiron,  supra/  Gibbs  v.  Guild,  9  Q.  B.  D. 
59,  C.  A. ;  unless  the  plaintiff  by  reasonable  diligence  might  have  discovered 
it  Boonev-  Denys  v.  Shuckburgh,  4  Y.  &  C.  Ex.  42.  See  further  Story,  Eq. 
Jur.  §  1521.    Where  a  contract  to  deliver  goods  is  once  broken,  the  statute 
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runs,  and  a  subsequent  refusal  to  deliver  after  the  loss  of  the  goods,  dniii^ 
an  inquiry  touching  the  first  breach  will  not  re^dve  the  lighL  E.  Ma 
Co,  V.  Paid,  7  Moo.  P.  C.  85.  Upon  promises  to  indemnify,  the  statute  ruii< 
from  the  time  of  damnification.  Huntley  v.  Sanderson,  1  Cr.  &  M.  467 ; 
Reynolds  v.  Doyle,  1  M.  &  Gr.  753.  Where  a  bill  of  exchange  is  drawn, 
payable  at  a  future  time,  for  a  simi  of  money  lent  by  the  payee  to  the  drawer, 
at  the  time  of  drawing  the  bill,  the  payee  may  sue  for  money  lent,  at  any 
time  within  six  years  from  the  time  when  the  money  was  to  be  repaid ;  i.t^ 
when  the  bill  became  due,  and  not  from  the  time  of  the  loan.  JVitter^in, 
V.  Carlisle,  Cs.  of,  1  H.  Bl.  631 ;  Wheatley  v.  JViUiams,  1  M.  &  W.  53a 
Where  a  loan  is  made  by  the  plaintiff  to  the  defendant  by  a  cheque,  the 
statute  does  not  begin  to  run  tul  the  payment  of  the  cheque  by  the  plain- 
tiff's bankers.  Garden  v.  Bruce,  L.  K.,  3  C.  P.  300.  Where  a  bill  is  not 
accepted,  and  the  holder  gives  notice  thereof  to  the  drawer,  the  statute 
begins  to  run  against  him  ;  and  he  does  not  acauire  a  fresh  right  of  action 
against  the  drawer  on  the  non-payment  when  aue.  WkiteheadL  v.  Waiker, 
9  M.  &  W.  506.  The  defendant  drew  a  bill,  due  in  May,  1843,  payable  to 
the  plaintiff,  who  indorsed  it  for  the  acceptor's  accommodation,  to  C. :  C. 
sued  the  plaintiff  on  the  dishonoured  bill  in  1847,  and  received  the  amonnt 
from  him  in  1850 :  the  plaintiff  then  sued  the  defendant  on  the  biU :  it 
was  held  that  the  action  was  barred.  Webster  v.  Kirk,  17  Q.  B.  944 :  21 
L.  J.,  Q.  B.  159.  The  acconmiodation  acceptor  of  a  bill  of  exchange  was 
sued  upon  it  by  the  holder,  whereupon  he  paid  it  and  sued  the  person  for 
whose  accommodation  he  accepted,  for  money  paid  to  his  use  ;  it  was  held 
that  he  might  do  this  within  six  years  after  payment  of  the  bill,  though 
more  than  six  years  after  the  bill  became  due.  An^row  v.  Tippeti^  11  L.  T., 
N.  a  708 ;  H.  T.  1865,  Q.  B. 

A  note,  payable  on  demand,  is  payable  inmiediately,  and  the  statute 
begins  to  run  from  that  date.     Christie  v.  Fonsic,  I  Selw.  N.  P.  13th  ed. 
301  ;  Norton  v.  Ellam,  2  M.  &  W.  461.     But,  where  a  note  is  made  payabl*; 
so  many  months  after  demand,  the  cause  of  action  does  not  accrue  until 
that  number  of  months  after  demand  made.     Thorp  v.  Booth,  Ry.  &  M.  388. 
So,  where  the  note  is  payable  after  sight,  the  statute  runs  only  from  the 
time  of  presentment    Holmes  v.  Kerrison,  2  Taunt  323  ;  and  see  Sayaqe  v. 
Aldren,  2  Stark.  232.    Where  the  cause  of  action  does  not  arise  until  after 
request  made,  the  statute  will  only  run  from  the  time  of  such  request. 
Gould  V.  Johnsmi,  2  Salk.  422  ;  2  Wms.  Saund.  63  c,  d,  (6).    So,  where  S. 
gave  a  promissory  note  to  a  bank,  payable  on  demand^  together  with  a 
written  agreement  stating  that  the  note  was  deposited  with  the  bank  9^ 
security  ^r  any  balance  due  to  them  from  C,  who  was  iibout  to  open  aii 
account  with  them ;  it  was  held  that  the  note  and  agreement  must  be  con- 
strued together,  and  that  the  statute  did  not  run  on  the  mere  existence  of 
a  debt  from  C.  to  the  bank,  without  a  balance  having  been  struck  or  a 
demand  made  on  S.   HaHland  v.  Jukes,  1  H.  &  C.  667  ;  32  L.  J.,  Ex-  16^« 
Where  the  plaintiff,  an  attorney,  was  to  look  primarily  for  his  costs  to  a 
fund  in  court,  and  if  it  were  insufficient  C.  was  to  pay  them,  the  statute  was 
held  not  to  run  till  the  amount  of  the  fund  was  ascertained.    Hunter  y. 
Hunter,  1.  R.,  3  C.  L.  138.    Where  the  defendant  promised  to  pay  a  bill 
of  exchange  barred  bv  the  statute  "  when  able,*'  the  statute  was  held  to  run 
from  the  time  of  his  being  able,  though  the  plaintiff  did  not  know  when  this 
was,  and  made  no  demand.     Waters  v.  Thanst,  EL  of,  2  Q.  B.  757  ;  Ham- 
mond V.  Smith,  33  Beav.  462  ;  vide  post,  p.  614.    See  also  In  re  Kentingiof^ 
Station  Act,  L.  R.  20  Eq.  197. 

Money  deposited  with  a  banker  is  money  lent  to  him,  and  the  statute 
runs  from  the  deposit ;  Pott  v.  Clegg,  16  M.  &  W.  321  ;  see  Foley  v.  HiU, 
H.  L.  C.  28;  but  gy.  if  this  is  so  with  money  deposited  with  a  private 
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person ;  see  Poth.  Contr.  by  Evans,  vol.  2,  p.  126 ;  and  an  agent  who 
Htands  in  a  fiduciary  position  to  his  principal  connot  set  up  the  Statute  of 
Limitations.  Burdick  v.  Garrick,  L.  R.  5  Ch.  233 ;  FhtcrofVs  case,  21 
Ch.  D.  519,  C.  A.  A  solicitor  is  not  ordinarily  in  the  position  of  trustee  for 
his  client  in  respect  of  moneys  received  for  him.  tVaison  v.  JFoodman, 
L.  R.  20  Eq.  721 ;  nor  does  a  mortgagee  hold  the  proceeds  of  the  sale  of 
mortgaged  property  on  an  express  txust  for  the  mortgagor.  Banner  v.  Ber- 
riflge,  18  Ch.  D.  254. 

The  contract  by  a  solicitor  to  conduct  a  suit  is  entire,  so  that  if  the  suit 
has  ended  within  six  years,  the  Statute  of  Limitations  is  not  a  bar  to  so 
much  of  the  demand  as  is  for  business  relating  to  the  suit  not  actually 
transacted  within  the  six  years ;  Harris  v.  Osbourn,  2  Cr.  &  M.  629 ; 
Martindale  v.  Faulkner,  2  C.  B.  706  ;  Harris  v.  Quine,  L.  R.,  4  Q.  B.  653  ; 
for  the  solicitor  cannot  sue  for  his  costs  while  the  suit  is  progressing, 
although  he  may  refuse  to  proceed  for  want  of  funds.  IFTiitehead  v.  Lord, 
7  Exch.  691  ;  21  L.  J.,  Ex.  239.  See,  however,  In  re  Hall  <b  Barker,  9  Ch. 
D.  638. 

Disahilities.]  The  act  21  Jac  1,  c.  16,  s.  7,  provides  that,  if  the  plaintiff 
be  an  infant,  covert,  non  compos,  in  prison,  or  beyond  seas  (as  to  which  now 
vide  infra),  when  the  action  accrues,  the  six  years  shall  run  from  the  re- 
moval of  the  disability,  or  from  his  return  from  beyond  seas,  as  the  case 
may  be.  In  the  case  of  a  defendant  beyond  seas  at  the  time  of  action 
accrued  the  action  may  be  brought  within  six  years  after  his  return,  by  stat. 
4  &  5  Anne,  c.  3,  (c.  16  Ruff.),  s.  19.  In  both  eases  a  special  reply  Ls 
necessary. 

By  3  &  4  WilL  4,  c.  42,  s.  4,  if  a  person  entitled  to  any  action  mentioned 
in  that  act  [ante,  p.  603]  is,  at  the  time  of  the  accruing  of  the  cause,  under 
age,  covert,  non  compos,  or  beyond  seas  {vide  infra),  he  may  bring  it  within 
six  years  after  coming  of  age,  &c. ;  and  if  a  person  against  whom  the  action 
accrues  shall  then  be  beyond  seas,  the  action  may  be  brought  within  six 
years  after  his  return.  By  sect  7,  no  part  of  the  United  Kingdom,  the  Isle 
of  Man,  or  the  Channel  Islands,  being  dominions  of  the  Queen,  shall 
be  deemed  beyond  seas  within  the  meaning  of  this  act,  or  of  the  stat 
21  Jaa  1,  c  16. 

But  now  by  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict. 
c  97),  s.  10,  no  person  shall  be  entitled  to  any  further  time  by  reason  only 
that  such  person,  or  one  or  more  of  such  persons,  was  beyond  seas  or  was  in 
prison  when  the  cause  accrued.  This  section  is  retrospective,  and  bars 
those  causes  of  action  falling  within  its 'provisions,  whicn  accrued,  but  on 
which  no  action  was  commenced,  prior  to  the  passing  of  the  act.  Pardo  v. 
Bingham,  L.  R.  4  Ch.  735,  following  Comill  v.  Hudson,  8  E.  &  B.  429  ;  27 
L.  J.,  Q.  B.  8.  By  sect  11,  in  the  case  of  joint  debtors,  the  statutes  will 
now  run  as  to  such  as  are  not  beyond  seas,  though  some  of  the  debtors  may 
be  beyond  seas ;  but  a  judgment  recovered  in  such  cases  will  not  per  se  be 
u  bar  to  another  action  against  the  absent  debtor  after  his  return.  It  would 
appear  from  the  terms  of  this  section  that  the  case  of  a  judgment  recovered 
against  one  of  the  joint  debtors,  who  was  beyond  the  seas  at  the  time  the 
cause  of  action  accrued,  is  not  within  its  remedial  operation,  and  that  such 
a  judgment  would. still  be  a  bar  to  a  subsequent  action  against  any  other  of 
the  joint  debtors.  Sect  12  enacts  that  no  part  of  the  United  Kindom, 
nor  the  Isle  of  Man,  nor  the  Channel  Islands,  being  dominions  of  the 
Queen,  shall  be  deemed  beyond  seas  within  either  4  &  5  Anne,  c.  3,  or  of 
this  act  This  section  is  not  retroactive.  Flood  v.  Paterson,  29  Beav.  295 ; 
30  L.  J.,  Ch.  486. 

The  proviso  in  case  of  persons  beyond  seas  extends  as  well  to  pezsona 
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reeident  abroad  as  to  the  natives  of  England,  and  the  word  **  return "  is 
the  acts  does  not  imply  that  they  must  have  been  in  tliis  country  befort. 
Lafond  v.  Ruddock,  13  C.  B.  813  ;  22  L.  J.,  C.  P.  217  ;  I^ardo-v,  Bingha^ 
ante,  p.  605. 

As  to  the  meaning  of  "beyond  the  seas  "in  21  Jac.  1,  c.  16,  s.  7,  see 
Ruchmaboye  v.  Mottichund,  8  Moo.  P.  C.  4. 

When  the  statute  once  begins  to  run,  no  subsequent  disability  will  pre- 
vent its  operation.  See  CoUerell  v.  Button,  4  Taunt.  826  ;  and  Rhodu  r. 
Smethurst,  6  M.  &  W.  351. 

Subsequent  acknoioledgment,]    The  effect  of  the  Statute  of  Limitatioa'i 
may  be  avoided  by  proof  of  an  unqualified  acknowledgment  of  the  debt 
within  six  years,  which  is  evidence  of  a  new  promise  to  pay  the  debt,  and 
not  a  mere  revival  of  the  original  promise.     Heyling  v.   JTastings,  1  Ld. 
Raym.  421  ;  Hurst  v.  Parker,  1  £.  &  A.  93.    An  oral  promise  was,  be/ore 
Ld.  Tenterden's  Act,  held  sufficient  to  revive  even  a  written  guarantee,  not 
under  seal.     Gibbons  v.  M^Casland,  1  B.  &  A.  690.    The  rule  was  that  a 
subsequent  promise  was  admissable,  imder  a  denial  of  the  plea,  to  defeat  the 
statute,  when  it  proved,  or  was  evidence  of  the  promise  or  other  contiact 
of  the  defendant  as  stated  in  the  declaration.     It  seems,  however,  that  if  the 
plaintiff  relies  on  an  acknowledgment  to  rebut  a  defence  of  the  statute  be 
must  state  it  in  his  claim  or  reply,  as  the  omission  would  be  calculated  to 
take  the  defendant  by  surprise.  See  Rules,  1883,  0.  xix.,  r.  15,  ante,  p.  2S3. 

By  the  9  Geo.  4,  c.  14,  s.  1,  in  actions  of  debt,  or  upon  the  case  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise  by  avoids  only 
shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract  wherehr 
to  take  any  case  out  of  the  operation  of  the  stat.  21  Jac  1,  c.  16,  or  to  de- 
prive any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby ;  and  that  where  there  shall  be  two  or  more 
joint  contractoi-s,  or  executors,  or  administrators  of  any  contractor,  no  such 
joint  contractor,  &c.,  shall  lose  the  benefit  of  the  said  enactments,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written  acknowledgment  or 
promise,  made  and  signed  by  any  other  or  others  of  them  ;  provided  always, 
that  nothing  herein  contained  shall  alter  or  take  away  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by  any  person  whatsoever ; 
provided  also,  that  in  actions  against  two  or  more  such  joint  contractors, 
<&c.,  if  it  shall  appear  at  the  trial,  or  otherwise  that  the  plaintifiT  though 
barred  by  the  stat.  21  Jac.  1,  c.  16,  or  this  act,  as  to  one  or  more  of  such 
joint  contractors,  &c.,  shall  nevertheless  be  entitled  to  recover  against  any 
other  or  others  of  the  defendants  by  virtue  of  a  new  acknowledgment,  or 
promise,  or  otherwise,  judgment  may  be  given  and  costs  allowed  for  the 
plaintiff  as  to  such  defendant  or  defendants  against  whom  he  shall  recover, 
and  for  the  other  defendant  or  defendants  against  the  plaintij£ 

By  sect.  3,  "  no  indorsement  or  memorandum  of  any  payment,  written 
or  made  after  the  time  appointed  for  this  act  to  take  effect,  upon  any  pronwV 
sory  note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party 
to  whom  such  payment  ooall  be  made,  shall  be  deemed  sufficient  proof  of 
such  payment,  so  as  to  take  the  case  out  of  the  operation  of  either  of  tLe 
said  statutes.'' 

By  sect.  4,  the  stat.  21  Jac.  1,  c.  16,  ^  and  this  act  shall  be  deemed  and 
taken  to  apply  to  the  case  of  any  debt  on  simple  contract  alleged  by  way 
of  set-off,  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  other- 


wise." 


The  most  material  change  in  the  law  made  by  this  act  is  the  requiring 
of  an  acknowledgment  or  promise  in  writing  signed  by  the  party  chai^j'e- 
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able.  No  alteration  is  introduced  in  the  language  of  the  required  acknow- 
ledgment or  promise,  or  with  regard  to  the  ^irty  to  whom  it  is  to  be  made. 
See  Haydon  v.  WiUiams^  7  Bing.  163,  166.  No  particular  form  is  specified : 
a  paper  signed  by  the  defendant,  though  without  date,  address,  or  amount 
due,  may  be  sufficient :  Hartley  v.  Wharton,  11  Ad.  &  E.  934 ;  and 
although  it  was  formerly  held  that  it  must  appear  what  debt  is  intended  ; 
Kenneit  v.  Milbank,  8  Bing.  38  ;  this  principle  is  now  disregarded,  see 
Green  v.  Humphreys,  23  Ch.  D.  207,  and  cases  cited  post,  p.  611.  But 
an  acknowledgment,  to  take  the  case  out  of  the  statute,  must  still  be 
Buch  as  implies  a  definite  promise  to  pay.  Brigstocke  v.  Smith,  1  Cr. 
&  M.  483. 

An  oral  statement  of  an  account  within  six  years,  and  a  promise  to  pay 
the  balance,  takes  the  original  debt  out  of  the  statute  by  giving  a  new  cause 
of  action  on  the  account  stated,  provided  there  are  really  items  of  account 
on  both  sides.  Smith  v.  Forty,  4  C.  &  P.  126 ;  Askby  v.  James,  6  M.  &  W. 
642.  See  per  Alderson,  B.,  in  Hopkins  v.  Logan,  11  M.  &  W.  248.  But  a 
mere  oral  statement  of  an  antecedent  debt  without  any  new  contract  or 
consideration,  made  within  six  years,  does  not  constitute  a  sufficient  new 
caase  of  action  to  prevent  the  operation  of  the  statute.  Jones  v.  Ryder,  4 
M.  &  W.  32. 

Acknmcledgment  by  part  payment.]  Part  payment  of  the  debt  is  an 
acknowledgment  of  its  existence,  and,  as  such,  has  always  been  held  to  take 
a  case  out  of  the  statute,  as  evidence  of  afresh  promise  to  pay  the  debt ;  and 
as  Ld.  Tenterden's  Act  leaves  the  effect  of  payment  as  before,  the  cases 
relating  to  part  payment  are  still  to  be  consiaered  as  authority.  The  pay- 
ment must  be  such  as  to  warrant  the  jury  in  inferring  an  intention  to  pay 
the  rest ;  thus,  if  the  defendant,  on  paying  a  part.  Bays  that  ^'  he  owes  the 
money,  but  will  not  pav  it,"  this  will  not  entitle  the  plaintiff  to  a  verdict, 
unless  the  jury  think  that  the  latter  words  were  spoken  in  jest  Wainman 
V.  Kynman,  1  Exch.  118.  It  must  anpear  that  the  payment  was  on  account 
of  the  debt  for  which  the  action  was  Drought,  and  that  it  was  made  as  part 
payment  of  a  greater  debt.  Tippets  v.  Heane,  1  C.  M.  &  R.  252.  There- 
fore, payment  of  a  dividend  by  the  assi^ee  under  the  Insolvent  Act  did 
not  take  the  debt  out  of  the  statute  ;  Vavies  v.  Edwards,  7  Exch.  22 ;  21 
L.  J.,  Ex.  4 ;  nor  does  such  a  payment  by  the  inspectors  of  the  debtor's 
inspectorship  deed ;  Ex  pte.  Topping,  34  L.  J.,  Bky.  44  ;  nor,  payment 
under  a  judgment  in  a  defended  county  court  action.  Morgan  v.  Rowlands^ 
L.  R.  7  Q.  B.  493.  But,  payment  of  interest  on  a  mortgage  debt  by  a  re- 
ceiver of  the  estate  appointed  by  order  of  the  court  has  been  held,  imder 
3  &  4  WilL  4,  c.  27,  s.  40,  to  prevent  that  statute  from  operating  as  a  bar. 
Chinnery  v.  Evans,  11  H.  L.  C.  115,  and  see  Oronin  v.  Dennehy,  I.  R.,  3 
C.  L.  289.  See  Action  on  specialty,  Statutes  of  Limitation,  post,  p.  639.  It 
has  been  said  that  a  jmrt  payment  where  there  are  two  debts,  without  any 
appropriation  of  it,  is  insufficient  to  take  either  out  of  the  statute.  Bum  v. 
Boulton,  2  C.  B.  476  ;  MUU  v.  Fowkes,  6  N.  C.  455.  But  Martin,  B.,  seems 
to  doubt  this  in  Collinsony.  Margesson,  27  L.  J.,  Ex.  305.  Audit  is  otherwise 
if  the  debts  consist  of  supplies  of  the  same  nature ;  and  even  where  the 
debts  are  unconnected,  it  may  be  proper  to  leave  the  payment  to  the  jury 
as  evidence  of  a  payment  on  account  of  all  of  them,  fralker  v.  Butler,  6 
E.  &  B.  506 ;  25  L.  J.,  Q.  B.  377  ;  and  see  Evans  v.  Davies,  4  Ad.  &  E.  840. 
An  appropriation  of  one  payment  by  the  creditor,  without  the  debtor's 
knowledge  or  assent,  is  not  per  se  enough  to  take  any  particular  debt  out  of 
the  statute  ;  and  it  seems  that  where  a  debtor  on  two  separate  notes  pays 
interest  on  account  generally,  after  one  had  been  barred  oy  the  statute,  it 
ought  to  be  taken  primd  facie  as  paid  on  account  of  the  note  not  barred, 
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and  not  to  be  applied  exclusively  by  tbe  credit  to  the  note  tbat  is  barred  ; 
per  Ld.  Cranworth,  Nask  v.  Hodgson,  6  D.  M.  &  G.  474,  482  ;  25  H  J^  Ch. 
186,  188.     Payment  into  court  as  to  part  of  a  debt  will  not,  it  ^ivould  seem, 
take  tbe  case  out  of  the  statute  raised  as  a  defence  to  tbe  rest.     See  Long  v, 
Grtville,  3  B.  &  C.  10  ;  Reid  v.  Dickons,  5  B.  &  Ad.  499.     Part  payment  in 
goods  taken  as  money  will  be  an  answer  to  the  statute.    Hart  v.  y^tuSu,  'i 
C.  M.  &  R.  337  ;  Hooper  v.  Stevens^  4  Ad.  &  E.  71.     Payment  of  interest  on 
a  note,  due  more  than  six  years  ago,  will  take  the  note  out  of  the  statute. 
Bealy  v.  Greensladey  2  C.  "&,  J.  61  ;  Furdon  v.  Purdon,  10  M.  &  W.  562. 
Part  payment  may  be  by  bill  or  note,  and  this  will  rebut  the  statute  if  so 
made  as  to  imply  a  promise  to  pay  the  rest,  although  the  bill  or  note  may 
never  be  in  fact  paid.     Turwsy  v.  DodxoeU,  3  K  &  B.  136  ;  23  L.  J.,  Q.  K 
137.     And  the  delivery  of  a  bill  in  part  payment  operates  from  the  delivery, 
and  not  from  the  falling  due  of  the  bill.    Irving  v.  Veitck,  3  M.  &  W.  90. 
To  constitute  a  payment  of  interest  sufficient  to  take  a  debt  out  of  the 
statute,  it  is  not  necessary  that  money  should  pass  between  the  debtor  and 
creditor,  provided  the  transaction  amounts  to  such  a  payment     Maber  v. 
Maber,  L.  R.,  2  Ex.  153  ;  and  see  Amos  v.  Smith,  1  H.  &  C.  238  ;  31   L.  J., 
Ex.  423. 

Where  a  payment  of  part  is  made,  as  and  for  a  payment  of  the  whole  that 
the  defendant  admits  to  be  due,  such  payment  will  not  take  the  rest  out  of 
the  statute.  JVaugh  v.  Cope,  6  M.  &  W.  824.  A  payment  made  to  the 
creditor  to  the  use  of  his  debtor  by  a  third  paity,  cannot  be  appropriated  by 
the  creditor  so  as  to  bar  the  statute.  tVaMer  v.  Lacy,  1  M.  &  Gr.  54. 
Where  the  defendant  authorised  an  agent  to  offer  the  plaintiff  a  part  of  his 
debt  in  discharge  of  the  whole,  and,  on  the  plaintiff's  refusal  so  to  accept  it, 
the  agent  exceeded  his  authority  and  paid  the  sum  offered  in  part  dischai^e, 
it  was  held  that  this  was  not  a  part  payment  to  bar  the  statute.  Linsell  v. 
Bonsor,  2  N.  C.  241.  But,  generally,  payment  by  an  authorised  agent  is 
pavment  bv  t^e  principal,  and  the  authority  is  a  question  for  the  jury. 

Where  A.,  B.,  and  C.,  overseers,  borrowed  money  for  the  parish,  and 
gave  promissory  notes,  signed  by  them  as  overseers,  for  the  amount,  pay- 
ment of  interest  by  the  vestrv  or  overseers  for  the  time  being,  was  held  to 
bar  the  statute  in  a  suit  on  tne  notes  against  the  drawers.     Rew  v.  Pettei, 
1  Ad.  &  E.  196 ;  Jones  v.  Hughes,  5  Exch.  104.     The  trustees  of  certain 
legatees  lent  to  the  defendant  part  of  the  trust  money  upon  a  promissory 
note,  describing  themselves  as  such  trustees ;  a  payment  of  the  principal 
and  interest  to  one  of  the  legatees  within  six  years  was  held  to  take  the  case 
out  of  the  statute.    Megginson  v.  Harper,  2  Cr.  &  M.  322  ;  4  Tyr.  94.     A. 
gave  B.  a  pronussoiy  note  in  order  to  get  an  advance  on  it  from  B.'s  banker ; 
B.  indorsed  it  to  his  banker,  who  cr^ited  him  with  the  amount :  it  was 
held  that  a  payment  of  interest  by  B.  to  his  banker  within  six  years  did  not 
keep  alive  the  liability  of  A.  to  the  banker  on  the  note.     Harding  v.  Edge-- 
cumbe,  28  L.  J.,  Ex.  313.    Payment  on  a  note  to  an  administrator,  who 
had  neglected  to  take  out  administration  in  the  diocese  in  which  the  note 
was  bonum  notabUe,  was  held  sufficient  to  bar  the  operation  of  the  statute 
as  against  a  subsequent  administrator  de  bonis  non,    Clark  v.  Hooper^  10 
Bine.  480. 

Notwithstanding  several  decisions,  beginning  with  WUlis  v.  Newham^ 
3  Y.  &  J.  518,  to  t{ie  contrary,  it  is  now  settled  that  a  part  payment  within 
six  years,  though  proved  only  by  an  oral  or  unsigned  aomission  of  the 
defendant,  will  take  a  case  out  of  the  statutes.  Cleave  v.  Jones,  6  Exch.  5711, 
But,  such  admission  cannot  be  proved  by  the  production  of  a  book  by  the 
plaintiff,  confidentially  intrusted  to  him  as  the  defendant's  attorney  in  the 
course  of  business,  in  which  book  payment  of  interest  by  the  defendant  to 
the  plaintiff  within  six  yean  was  entered.     Cleave  v.  Jones,  7  Exch.  421  ; 
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20  L.  J.,  Ex.  238,  Ex.  Ch.  An  answer  to  a  bill  in  chancery  against  the 
defendant,  admitting  the  payment  of  certain  sums,  but  denying  that  they 
were  paid  as  interest  on  the  alleged  debt  due  to  the  plaintiff,  is  enough  to 
take  the  debt  out  of  the  statute,  if  the  jury  are  satished  by  other  evidence 
that  they  were  in  fact  so  paid ;  Baildon  v.  WaUon,  1  Exch.  617.  As  to  the 
use  of  admissions  made  in  the  book  of  a  testator  of  the  receipt  of  interest 
by  him,  to  rebut  the  statute  when  set  up  against  his  executor,  see  BracUey 
V.  James,  13  C.  B.  822  ;  22  L.  J.,  C.  P.  193 ;  and  ante,  pp.  52,  66,  57. 

The  9  Geo.  4,  c.  14,  s.  1  {ante,  p.  606),  prevents  an  acknowledgment  or 
promise  by  one  of  several  co-contractors  irom  taking  the  case  out  of  the 
statutes,  but  part  payment  was  unaffected  by  that  act  Whitcomh  v. 
Whiting,  2  Doug.  652;  1  Smith's  Leading  Cases,  But  now,  by  the 
Mercantile  Law  Amendment  Act,  1856,  s.  14,  when  there  are  several  co- 
contractors  or  co-debtors  bound  or  liable  jointly  only,  or  jointly  and  seve- 
rally, or  executors  or  administrators  of  any  contractor,  no  such  co-con- 
tractor, &c.,  shall  lose  the  benefit  of  the  Statute  of  Limitations,  so  as  to  be 
chargeable  by  reason  only  of  pa3rment  of  any  principal,  interest,  or  other 
money,  by  any  other  co-contractor,  co-debtor,  executor,  &c.  As  to  the  effect  of 
such  payment  by  a  co-executor,  or  by  a  surviving  co-contractor,  or  by  the 
executor  of  a  deceased  co-contractor  before  the  last  act,  see  SkUery,  Lawson, 

1  B.  &  Ad.  396  ;  Scholey  v.  JVaUon,  12  M.  &  W.  610  ;  Atkins  v.  Tredgold, 

2  B.  &  C.  23.  Sect.  14  of  the  last  act  is  not  retrospective,  and  payment  of 
a  co-contractor  before  the  act  still  prevents  the  operation  of  the  Statute  of 
Limitations.  Jackson  v.  TFoolky,  8  E.  &  B.  784  ;  27  L.  J.,  Q.  B.  448  ;  Ex. 
Ch.,  reversing  the  judgment  below ;  and  overruling  Thompson  v.  Waith- 
man,  3  Drew.  628 ;  26  L.  J.,  Ch.  134.  The  statute  applies  even  if  the 
payment  be  made  with  the  knowledge  and  consent  of  the  defendant,  the 
co-debtor ;  per  Crompton,  J.,  Jackson  v.  WooUey,  8  E.  &  B.  783,  784  ;  27 
L.  J.,  Q.  B.  182.  Payment  by  a  continuing  partner  does  not  bar  the  statute 
as  against  one  who  has  retired.  Watson  v.  Woodman,  L.  B.  20  Eq.  721  ; 
semble,  contra  as  to  an  existing  partner.    S.  C. 

Acknowledgment — by  whom,"]  Since  9  Geo.  4,  c.  14,  an  acknowledgment 
signed  by  an  agent  in  the  name  of  the  principal,  and  with  his  assent,  was 
held  insufficient  in  Hyde  v.  Johnson,  2  N.  C.  776.  But  now,  by  19  &  20 
Vict.  c.  97,  s.  13,  an  acknowledgment  or  promise  made  in  a  writing,  signed 
by  an  agent  of  the  party  chargeable  therebv,  dulv  authorized  to  make  it, 
has  the  same  effect  as  if  signed  by  the  party  himself.  An  acknowledgment 
made  by  an  agent  since  the  passing  of  this  last  Act  is  sufficient  to  bar  the  statute 
in  the  case  of  a  debt  contracted  before  the  Act.  Ldand  v.  Murphy,  16  Jr. 
Ch.  Rep.  600,  M.  R. 

Even  before  Ld.  Tenterden's  Act  it  was  held  that,  as  against  an  executor, 
a  mere  acknowledgment  is  not  sufficient  to  take  the  case  out  of  the  statute, 
but  there  must  be  an  express  promise.  Tullock  v.  Dunn,  Ry.  &  M.  416  ; 
Scholey  v.  Walton,  supra.  Where  an  action  was  brought  against  A.,  B.,and 
C,  the  wife  of  B.,  upon  a  joint  promissory  note  made  by  A.  and  C.  before 
the  marriage  of  the  latter,  and  the  Statute  of  Limitations  was  pleaded,  it 
was  held  that  an  acknowledgment  of  the  note  by  A.,  after  the  inter-maniage 
of  B.  and  C,  was  not  evidence  to  support  the  issue.  Pittam  v.  Foster,  1  8. 
&  C.  248.  An  admission  by  a  bankrupt  in  his  balance-sheet  will  not  take 
the  debt  out  of  the  statute  as  against  his  trustee.  Pott  v.  Clegg,  16  M.  & 
W.  321  ;  Ex  pte.  Topping,  34  L.  J.,  Bky^.  44.  An  acknowledgment,  b^  an 
infant  under  age,  of  a  debt  for  necessaries  supplied  to  him,  is  an  answer  to 
adefence  of  the  statute.     WUlins  v.  Smith,  4  £.  &  B.  180  ;  24  L.  J.,  Q.  B.  62. 

As  to  acknowledgment  of  debt  on  behalf  of  a  joint-stock  company,  see 
Lowndes  v.  Gametty  dec.  Gold  Mining  Co.,  33  L.  J.,  Ch.  418. 

VOL.  I.  BE 


610  Defences  in  Actions  <m  Simple  CorUraets, 

The  9  Qeo.  4,  c  14,  s.  1,  expressly  provided  that,  in  futurey  a  promise  hy 
one  of  several  debtors  shall  not  deprive  the  rest  of  the  benefit  of  the  statute. 
ArUey  p.  606. 

An  agreement  stamp  is  not  necessary  on  instroments  given  in  evidoice 
as  acknowledgments  ;  9  Geo.  4,  c.  14,  s.  8,  and  vide  ante  p.  221 ;  but  an  un- 
stamped promissory  note  cannot  be  used  for  this  purpose,  for  the  section 
does  not  exempt  such  au  instrument  from  requiring  a  note  stamp.  Jona 
V.  Eyder,  4  M.  &  W.  32  ;  Parmiter  v.  ParmUer,  2  D.  F.  &  J.  526  ;  30  L.  J., 
Ch.  508  ;  vide,  cmte,  p.  230. 

Acknowledgment — to  whom,"]  Before  the  case  of  Tanner  v.  Smart,  6  B.  & 
C.  603,  post,  p.  611,  there  was  a  good  deal  of  confusion  as  to  the  nature  of 
the  acknowledgment  w^ch  was  necessary  to  take  a  case  out  of  the  Statute 
of  Limitations.  It  was  always  considered  that  the  acknowledgment  must 
be  made  for  the  benefit  of  the  person  who  relied  upon  it,  and  must  corre- 
spond with  the  promise  in  the  count ;  therefore,  in  an  action  by  an  executrix, 
a  statement  by  the  defendant  to  her,  that  "  the  testator  always  promised 
never  to  distress  him  for  it,'*  was  held  to  be  no  evidence  of  a  promise  to  pay 
made  to  the  testator  within  six  years.  Ward  v.  Hunter,  6  Taunt.  210.  So,  an 
acknowledgment  by  the  acceptor  of  a  bill,  that  he  was  indebted  on  it  to  the 
payees,  but  that  he  was  not  indebted  to  the  drawer,  there  being  no  consider- 
ation for  the  bill,  was  held  not  sufficient  in  an  action  by  the  drawer. 
Easterly  v.  Pullen,  3  Stark.  186. 

There  are,  however,  several  older  authorities  to  show  that  an  admission 
to  a  third  party,  for  the  benefit  of  the  creditor,  is  enough,  at  least  under  the 
Stat.  21  Jac.  1,  c  16.    Thus,  an'  acknowledgment  made  to  a  stranger  that 
the  debt  is  owing  to  the  plaintiff,  has  been  neld  sufficient.    Peters  v.  Brown, 
4  £sp.  46.    So,  an  acknowledgment  in  a  deed,  between  the  defendant  and 
third  persons,  of  the  existence  of  a  debt  due  to  the  plaintiffs,  who  are 
strangers  to  the  deed.    Mountstephen  v.  Brooke,  3  B.  &  A.  141  ;  and  see 
Clark  V.  Hougham,  2  B.  &  C.  149  ;  HaUiday  v.  Wardy  3  Camp.  32  ;  Clark 
v.  Hooper^  10  Bing.  481.    So,  since  Lord  Tenterden's  Act,  an  answer  and 
inventory  in  the  Ecclesiastical  Court  made  on  the  citation  of  the  next  of 
kin,  statmg  the  debts  due  fron\  the  estate  of  the  deceased,  and  simied  by  the 
administrator,  has  been  held  to  rebut  a  plea  of  the  Statute  of  Limitations. 
Smith  V.  Poole,  12  Sim.  17. 

On  the  other  hand,  it  has  been  doubted  whether  a  promise  made  by  the 
maker  of  a  note  to  the  payee,  while  it  was  in  his  hands,  will  be  available  in 
a  suit  bv  an  indorsee  against  the  maker ;  Cripps  v.  Davis ^  12  M.  &  W. 
159  ;  and,  with  respect  to  the  other  cases  cited  atx>ve,  it  is  to  be  observed 
that  they  were  mostly  decided  before  the  effect  of  an  acknowledgment,  as 
an  answer  to  the  statute,  had  been  put  on  its  right  footing  ;  and  the  better 
opinion  is  that  an  admission  of  a  debt,  made  to  a  mere  stranger,  can  only 
repel  the  statute  when  it  can  be  properly  left  to  the  jury  as  equivalent  to, 
or  implying  a  promise  to,  the  plaintiff  to  pay  him.  See  Everett  v. 
Rohertion^  and  Ex  pte.  Topping,  cited  post,  p.  614 ;  HowctUt  v.  Bonser, 
jBLud  Forsyth  v.  Bristowe,  post,  p.  640,  and  JVUby  v.  Elgee,  L.  R,  10 
C.  P.  497. 

Acknowledgment — What  sufficierUJ]  ''The  legal  effect  of  an  acknowledg- 
ment of  a  debt  barred  by  the  Statute  of  Limitations  is  that  of  a  promise  to 
pay  (he  old  debt,  and  for  this  purpose  the  old  debt  is  a  consideration  in 
law.  In  that  sense,  and  for  that  purpose  the  old  debt  may  be  said  to  be 
revived.    It  is  revived  as  a  consideration  for  a  new  promise.    But  the  new 

Sromise  and  not  the  old  debt  is  the  measure  of  the  creditor's  rignt.    If  a 
ebtor  simply  acknowledges  an  old  debt,  the  law  implies  from  that  simple 
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acknowledgment  a  promise  to  pay  it ;  for  which  promise  the  old  debt  is  a 
sufficient  consideration.  Hut,  if  the  debtor  promises  to  pay  the  old  debt 
when  he  is  able,  or  by  instalments,  or  in  two  years,  or  out  of  a  particular 
fund,  the  creditor  can  claim  nothing  more  than  the  promise  gives  him." 
Pct- Wigram,  V.C.,P^i7tp»  V.  Philips.S  Hare, 281, 299,300.  This  was,in  eflfect, 
the  law  laid  down  in  Tanner  v.  Smart,  6  B.  &  C.  603,  which  overruled  many 
previous  cases.  Accord.  Buchnaster  v.  Russell,  10  C.  B.,  N.  S.  745,  per 
Williams,  J. ;  Ghasem/ore  v.  Turnery  infra.  See  also  In  re  River  Steamer  Co., 
L.  R,  6  Ch.  822, 828. 

But,  the  reports  still  show  considerable  difference  of  opinion  as  to  the 
effect  of  the  words  on  which  the  creditor  relies  for  proof  of  the  supposed 
promise.  A  mere  admission  of  the  debt,  without  any  expressions  as  to  the 
intention  or  ability  to  pay,  may  be  sufficient.  See  the  observations  ia  Hart 
V.  Prendergast,  14  M.  &  W.  741,  742,  746.  But,  if  the  admission  be  so  qua- 
lified as  to  show  present  inability  to  pay,  and  only  the  hope  of  coming  to 
^'  some  satisfactory  arrangement,"  in  event  of  increased  means,  it  is  insuffi- 
cient, though  coupled  with  a  disclaimer  of  any  wish  to  rely  on  the  statute. 
Rackham  v.  Marriott,  2  H.  &  N.  196  ;  26  L.  J.,  Ex.  316,  Ex.  Ch. ;  see  Gas- 
sidy  v.  Firman,  L  R.,  1  C.  L.  9,  Ex.  Such  expressions  in  a  letter  as  "you 
will  certainly  be  repaid ;  "  "  wait  a  little,  and  all  will  be  right ; "  amount 
to  a  promise,  though  the  letter  may  also  explain  the  source  from  which  the 
writer  expects  to  obtain  funds;  Collis  v.  Stadc,  1  H.  &  N.  605  ;  26  L.  J., 
Ex.  138.  So,  "  I  will  try  to  pay  you  a  little  at  a  time  if  you  will  let  me  ; 
I  am  sure  I  am  anxious  to  get  out  of  your  debt.  I  will  endeavour  to  send 
you  a  little  next  week ;  "  Lee  v.  Wilmot,  L.  R.,  1  Ex.  364  ;  and  "  the  old 
account  between  us  which  has  been  standing  over  so  long  has  not  escaped 
our  memory,  and  as  soon  as  we  can  get  our  affairs  arranged  we  will  see  you 
are  paid  ; "  Chasemore  v.  Turner,  L.  R.,  10  Q.  B.  600,  Ex.  Ch.,  were  held  to 
be  sufficient  promises.  See  also  Godwin  v.  GvXUy,  4  H.  &  N.  373  ;  Gom- 
f(yrth  V.  Smithard,  6  H.  &  N.  13  ;  29  L.  J.,  Ex.  228,  where  Pollock,  C.B., 
intimates  that  stronger  words  would  be  required  to  re-establish  a  debt 
alreadv  barred,  than  to  keep  aUve  a  debt  before  it  is  barred.  It  has  been 
held  tnat  a  letter  containing  a  request  "  to  send  in  your  account,"  is  suffi- 
cient ;  Quincey  v.  Sharpe,  1  Ex.  D.  72 ;  see  also  Banner  v.  Berridge,  18 
Ch.  D.  254  ;  even  though  coupled  with  a  denial  of  the  correctness  of  the 
amount.  Sheet  v.  Lindsay,  2  Ex.  D.  314  ;  see,  hojvever,  Spong  v.  Wright, 
9  M.  &  W.  629,  post,  p.  612.  And  a  general  admission  of  some  debt 
being  due,  coupled  with  evidence  to  prove  the  amount,  is  sufficient. 
Gheslyn  v.  Dolby,  4  Y.  &  C.  238 ;  Waller  v.  Lacy,  1  M.  &  Gr.  54.  But, 
without  such  evidence,  damages  can  only  be  nominal.  Dickinson  v.  Hat- 
field, 1  M.  &Rob.  141. 

There  are  many  reported  cases  in  which  particular  letters  and  other 
written  communications  have  been  held  sufficient  to  prove  a  promise  ;  but 
the  language  in  each  varies,  and  is  not  likely  to  be  exactly  repeated  in  other 
cases,  so  that  a  collection  of  them  is  of  little  use  a?  a  guide  to  the  decision 
of  such  points  when  they  arise  at  Nisi  Prius  ;  nor  can  any  reported  cases  on 
this  head  be  relied  upon  before  the  case  of  Tanner  v.  Smart,  suprc^  A 
promise  to  pay  a  proportion  of  a  joint  debt  has  been  held  sufficient  to  en- 
title the  plaintiff  to  such  proportion,  though  no  sum  is  specified ;  the 
plaintiff  may  prove  the  amount  by  other  evidence.  Lechmere  v.  Fletcher,  1 
Cr.  &  M.  623  ;  3  Tyr.  450  ;  Bird  v.  Gammon,  3  N.  C.  883.  Where  a  pro- 
missory note  given  to  two  payees,  A.  and  B.,  his  wife,  was  barred  by  the  sta- 
tute, and  the  maker,  after  tHe  death  of  A.,  indorsed  his  name  and  the  date 
on  the  note,  this  has  been  held  a  sufficient  acknowledgment.  Bourdin  v. 
Greenwood,  L.  R.,  13  Eq.  281. 
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Acknowledgment — what  not  sufficient,']  A  paper  admitting  the  debt,  aixl 
signed  by  the  defendant  on  the  occasion  of  an  agreement  that  it  should  be 
extinguished  by  an  existing  set-off,  cannot  be  used  to  show  a  promise  t** 
pay ;  for  it  did  not,  in  fact,  contemplate  any  future  payment  at  all.  C  np;*' 
V.  Davis,  12  M.  &  W.  159.  Where^  in  answer  to  a  letter  from  the  plaintiff's 
solicitor,  the  defendant  wrote,  ^'  As  soon  as  I  am  able  to  attend  to  my  con- 
cerns, I  will  wait  on  Captain  C.  (tlie  plaintiif ),  whom  I  shall  be  able  to 
satisfy  respecting  the  misunderstanding  which  has  occurred  between  us;' 
Gibbs,  C.«f.,  thought  it  not  sufficient  to  take  the  case  out  of  the  statute 
Craig  v.  Cox,  Holt,  N.  P.  380.  So  where,  in  answer  to  a  demand  for  charges 
relative  to  the  grant  of  an  annuity,  the  defendant  said  he  thought  it  had 
been  settled  at  the  time  the  annui^  was  granted  ;  that  he  had  been  in  so 
much  trouble  since,  that  he  could  not  recollect  anything  about  it.  Mellingi 
V.  Shaw,  1  B.  Moore,  340 ;  7  Taimt.  611.  So,  where  the  defendant,  having 
denied  the  existence  of  the  debt,  said,  on  beins  requested  to  look  at  doca- 
ments  in  proof  of  it,  "It  is  no  use  for  me  to  Took  at  them,  for  I  have  no 
money  to  pay  it  now."  Snook  v.  Mears,  5  Price,  636.  So,  where  the  de- 
fendant referred  the  plaintiflf  to  his  attorney,  "  who  was  in  possession  ofhi^ 
determination  and  ability."  Bicknell  v.  Keppel,  1  N.  R.  20.  Where  A 
admits  a  debt  due  to  B.  only  on  the  understanding  that  a  cross  claim  is  to 
be  also  allowed,  and  the  arrangement  goes  off,  this  is  no  admission  by  A  to 
bar  the  statute.  Francis  v.  Sawkesley,  1  JE.  &  E.  1052  ;  28  L.  J.,  Q.  B. 
370 ;  Goate  v.  Goate,  1  H.  &  N.  29.  See  also  In  re  Eiver  Steamer  Co,,  L.  R., 
6  Ch.  822. 

Where  the  debtor  stated  in  writing  that  arrangements  had  been  making 
to  enable  him  to  discharge  the  account,  that  funds  had  been  appointed  of 
which  B.  was  trustee,  to  whom  he  had  handed  the  account,  and  that  B.  had 
authorized  him  to  refer  the  plaintiff  to  him  ;  this  was  held  not  sufficient  to 
take  the  case  out  of  the  statute ;  the  debtor  not  charging  himself  by  the 
acknowledgment  Whippy  v.  Hillary,  3  B.  &  Ad.  399.  So,  if  the  debtor 
merely  refers  the  creditor  to  certain  funds  in  the  hands  of  others,  and  tells 
him  to  **  pay  himself"  out  of  them,  this  is  no  promise  charging  hiniseif. 
Routledge  v.  Ramsay,  8  Ad.  &  E.  221. 

Where  the  acknowledgment  was,  "  I  cannot  afford  to  pay  my  new  debts, 
much  less  my  old  ones,"  it  was  held  to  be  insufficient.    Knott  v.  Farren,  4 
D.  &  By.  179.    "  So,  I  will  see  my  attorney,  and  tell  him  to  do  what  is 
right."    MUUr  v.  Caldwell,  3  D.  <&  Ry.  267.      So,  where  the  defendant,  on 
being  arrested,  said,  "  I  know  that  I  owe  the  money,  but  the  bill  I  gave 
was  on  a  3(i.  receipt  stamp,  and  I  will  never  pay  it ; "  the  acknowledgment 
was  held  insufficient.     A^Court  v.  Cross,  3  Bing.  329.    The  following  letter 
from  the  defendant  to  plaintiff's  attorney  was  held  not  sufficient :  "  Since 
the  receipt  of  your  letter  (and  indeed  for  some  time  previously),  I  have  been 
in  almost  daily  expectation  of  being  enabled  to  give  a  satisfactory  reply  to 
your  application  respecting  the  demand  of  Messrs.  M.  against  me.  1  propose 
being  m  Oxford  to-morrow,  when  I  will  call  upon  you  on  the  matter." 
Morrtll  V.  Frith,  3  M.  &  W.  402.    "  Send  me  your  bill,  and,  if  just,  I  vill 
not  cive  you  the  trouble  of  going  to  law,"  is  not  sufficient,  as  it  contains  no 
admission  of  any  debt.     Spong  v.  Wright,  9  M.  &  W.  629 ;  see  however, 
Quincey  v.  Sliarjte,  1  Ex.  D.  72,  and  Sheet  v.  Lindsay,  2  Ex.  D.  314,  ante, 
p.  6 1 1 .    The  writing  must  import  an  unquali tied  acknowledgment  of  a  debt, 
from  which  a  promise  may  be  inferred  by  the  court.    Feam  v.  jUutw,  6 
Bing.  349  ;  Williams  v.  Griffith,  3  Exch.  335.  And  mere  general  expressions 
of  a  hope  that  the  debtor  may  be  in  a  condition  to  pay  at  a  future  day  ar^ 
not  sumcient.    Hart  v.  Prendergasty  14  M.  &  W.  741 ;  Smith  v.  TTtome,  1^ 
Q.  B.  134  ;  21  L.  J.,  Q.  B.  199,  Ex.  Ch. 
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Where  the  defendant  acknowledges  the  debt,  but  inBists  that  it  is  paid  or 
dii»charged,  the  whole  of  his  admission  must  be  taken  together,  and  the  case 
will  not  be  taken  out  of  the  statute.  Thus,  where  the  defendant  said,  "  I 
have  paid  the  debt,  and  will  send  you  a  copy  of  the  receipt,"  but  such  a  ^ 
copy  was  never  sent,  Lord  Ellenborough  held  the  acknowledgment  insuffi-  ' 
cient.  Birk  v.  Guy,  4  Esp.  184;  Anon.,  cited  Holt,  N.  P.  381.  Where  the 
acknowledgment  was,  "  i  ou  owe  me  more  money  ;  I  have  a  set-off  against 
it,"  it  was  held  not  suflScient.  Swann  v.  Sowell,  2  B.  &  A.  759.  "  I  acknow- 
ledge the  receipt  of  the  money,  but  the  testatrix  gave  it  me,''  was  also  held 
not  sufficient     Owen  v.  Wolley,  B.  N.  P.  148. 

Wliere  the  defendant,  in  his  acknowledgment,  rests  his  discharge  upon 
a  written  instrument  to  which  he  refers  with  precision,  evidence  of  that  in- 
strument has  been  admitted  to  show  that  it  does  not  operate  as  a  le^l  dis- 
charge. Partington  v.  Butcker,  6  Esp.  66  ;  Hellings  v.  Shaw,  1  B.  Moore, 
344  ;  ^7  Taunt.  608.  But,  the  doctrine  is  adverted  to  by  the  court  with 
expressions  of  doubt  in  Beale  v.  Nind,  4  B.  &  A.  568,  and  can  only  be  sup- 
ported on  the  assumption  that  such  an  acknowledgment  amounts  to  a  con- 
ditional promise. 

The  following  acknowledgnient,  "  I  have  sent  you  a  note  for  the  money 
due  to  you,  which  your  mother  left  for  you,'*  sent  with  a  promissory  note, 
on  a  receipt  stamp,  was  held  insufficient  without  the  promissory  note,  and 
that  not  being  properly  stamped,  could  not  be  looked  at.  Parmiter  v.  Par- 
miUr,  2  D.  F.  &  J.  526  ;  30  L.  J.,  Ch.  508. 

Where  the  expressions  of  the  defendant  are  ambiguous,  it  was  formerlv  held 
to  be  a  question  of  fact  for  the  jury  whether  they  amounted  to  an  acknow- 
ledgment of  the  debt.  Lloyd  v.  Mannd,  2  T.  R.  760  ;  and  see  Linsell  v. 
Bonsor,  2  N.  C.  241.  But,  this  has  been  questioned  in  later  cases,  and  it  has 
been  since  decided  that  the  construction  of  a  doubtful  document,  given  in 
evidence  to  defeat  the  statute,  is  for  the  court  and  not  for  the  jury ;  though, 
if  intrinsic  facts  are  adduced  in  explanation,  these  facts  are  for  the  conside- 
ration of  the  jury.  Morrell  v.  Frith,  3  M.  &  W.  402  ;  Rmitledge  v.  Ramsay, 
8  Ad.  &  E.  221 ;  Smith  v.  Thome,  18  Q.  B.  134 ;  21  L.  J.,  Q.  B.  199, 
Ex.  Ch. 

An  acknowledgment  since  action  brought  is  not  sufficient.  Bateman 
V.  Binder,  3  Q.  B.  574,  ovenmling  Yea  v.  Fouraker,  2  Burr.  1099. 

A.  and  B.  were  joint  and  several  makers  of  a  promissory  note,  and  A., 
having  made  an  assignment  for  the  benefit  of  his  creditors,  B.  gave  to  the 
payee  of  the  note  the  following  memorandum  : — "  I  hereby  consent  to  your 
receiving  the  dividend  under  A.'s  assignment,  and  do  agree  that  your  doing 
so  shall  not  prejudice  your  claim  on  me  for  the  same  debt."  It  was  held 
that  this  was  insufficient  as  against  B.  CockriU  v.  Sparkes,  1  H.  &  C.  699  ; 
32  L.  J.,  Ex.  118.  Where  there  were  disputed  accounts,  and  the  parties 
agreed  to  refer  them  to  an  arbitrator  "  to  ascertain  the  amount  due,''  the 
amount  to  be  paid  "at  such  times  and  in  such  proportions  as  the  arbitrator 
may  appoint ; "  it  was  held  to  be  insufficient.  Hcues  v.  Stevenson,  11  W.  R. 
33,  M.  T.  1862,  Q.  B.  ;  Ex.  Ch.,  11  W.  R.  952,  T.  T.  1863.  In  Bush  v. 
Martin,  2  H.  &  C.  311  ;  33  L.  J.,  Ex.  17,  the  claim  was  for  work  and 
labour  as  an  attorney  against  commissioners  under  a  local  improvement 
act.  The  conmiissiouei-s  appointed  a  committee  to  inquire  into  the  state 
of  their  finances,  and  the  committee  delivered  a  signed  report,  in  which 
the  sum  claimed  was  shown  to  be  due  to  the  plaintiff.  The  commis- 
sioners adopted  the  report,  and  ordered  a  rate  to  be  levied  in  accord- 
ance with  the  recommendation  of  the  committee  to  defray  the  sums 
therein  found  to  be  due.  This  was  held  not  to  be  sufficient ;  Pollock, 
0.  B.,  relying  on  Emery  v.  Day,  1  C.  M.  &  R.  245,  where  a  somewhat  similar 
Acknowledgment  was  attempted  to  be  set  up ;  but  no  decision  was  there 


G14  LitnUationf  StatuUi  of, — Acknowledgment, 

given  as  to  whether  or  no  the  acknowledgment  was  sufficient,  because 
Vie  plaintiff  &iled  to  produce  it 

where  the  defendant  had  presented  a  petition  for  arrangement  with  Iil« 
creditors  under  the  7  &  8  Vict,  c  70,  and  had  inserted  in  his  account 
the  debt  on  which  the  action  was  brought,  and  thereby  proposed  to 
assign  all  his  property  to  trustees  "  for  the  future  payment  or  compro- 
mise of  such  debts  and  engagements/'  this  was  held  to  be  insnfiicient 
Everett  v.  Robertson,  1  E.  &  E.  16  ;  28  L.  J.,  Q.  B.  ^3.  So,  the  insertion  of 
a  debt  in  the  schedule  to  a  deed  of  inspectorship  for  administering  the 
estate  of  the  debtor  will  not  take  the  debt  out  of  the  statute,  though  the 
schedule  be  verified  by  the  debtor's  oath.  Ex  pte.Topping^  34  L.  J.,  Bky. 
44.    This  case  overrules  Ekhe  v.  Nokes.  1  M.  &  Hob.  359. 

A  letter  written  "  without  prejudice,"  cannot  be  relied  on  -when  the  tenns 
it  proposes  have  not  been  accepted.  In  re  River  Steamer  Co.,  L.  R,  6  CJl 
822  ;  and  vide  ante,  p.  60. 

Acknowledgment — conditional.]  When  the  promise  relied  upon  is  con- 
ditional, the  plaintiff  must  show  the  condition  performed;  in  re  Rii^ 
Steamer  Co.,  tujrra;  thus,  where  the  defendant  promised  to  pay  the  debt 
when  he  was  able,  it  was  ruled  that  the  plaintiff  was  bound  to  show 
that  the  defendant  was  then  of  suffi^cient  ability  to  pay.  Davie*  v. 
Smith,  4  Esp.  36 ;  Besford  v.  Saunders,  2  H.  Bl.  116.  So,  wiiere  the  promise 
was,  *'  I  cannot  pay  the  debt  at  present ;  but  I  will  pay  it  as  soon  as  I  can,'' 
it  was  held  necessary  for  the  plamtiff  to  show  the  defendant's  ability  to  paj. 
Tanner  v.  Smart,  6  B.  &  C.  603.  If  the  debtor  promises  to  pay  the  old  debt 
"  when  he  is  able,"  or  "  by  instalments,"  or  **  in  two  years,"  or  out  of  a 
certain  fund,  the  creditor  can  claim  nothing  more  than  the  new  promise 
gives  him.  Per  Wigram,  V.C.,  in  Philips  v.  Philips,  3  Hare,  281,  2^9,  atUe, 
pp.610,611,cited  in  Smith  y.Thome,l8  Q.  B.  139;  21  L.J.,Q.  B.  199,Ex.Ch. 
See  also  Chasefnore  v.  Turner,  L.  R,  10  Q.  B.  600,  Ex.  Ch.,  and  Meiferhoff 
V.  Froehlich,  3  C.  R  D.  333 ;  4  C.  P.  D.  63,  C.  A.  And  the  statute  runs 
from  the  time  of  becoming  able  to  pay,  though  the  plaintiff  had  no  notice 
of  the  ability,  and  nuide  no  demand.  Waters  v.  Thanet,  EL  of,  2  Q.  B.  757; 
Hammond  v.  Smith,  33  Beav.  452. 

A  doubt  has  existed  whether  the  plaintiff  is  boimd  to  daim  specially  on 
such  qualified  promise,  or  can  show,  under  the  reply  taking  issue  on  the 
defence  of  the  statute,  tnat  the  promise  has  become  absolute  by  the  perform- 
ance of  the  condition ;  but  it  seems  to  be  dow  settled  that  tne  conditional 
promise  may,  after  performance  of  the  condition,  be  shown  under  issue 
taken  on  a  aefence  of  the  statute ;  per  Parke,  B.,  in  Hart  v.  Pretidergast, 
M.  &  W.  743,  745 ;  Smith  v.  Thome,  18  Q.  B.  134, 143 ;  21  L.  J.,  Q.  B.  199, 
14  Ex.  Gh. ;  and  such  is  the  practice,  though  cases  may  occur  of  a 
promise'  so  qualified  as  to  require  a  special  claim,  as  to  pay  in  a  particular 
manner. 

Whether  the  promise  be  qualified  or  not,  is  a  question  of  construction  for 
the  court  and  not  for  the  jury,  except  where  extrinsic  evidence  affects  the 
construction.    RoutUdge  v.  Ramsay,  8  Ad.  &  £.  221. 

Mutual  accounts,  <i:c>]  Before  the  9  Qeo.  4,  c.  14,  it  was  held  that,  where 
there  had  been  mutual  current  and  unsettled  accounts  between  the  paities, 
and  any  of  the  items  are  within  six  years,  such  items  were  evidence  (under 
the  replication  that  the  defendant  did  promise,  &c)  as  an  admission  of  an 
open  account  so  as  to  take  the  case  out  ot  the  statute,  like  any  oUier  acknow- 
ledgment Catling  v.  Skouldina,  6  T.  R  189 ;  2  Wms.  Saund.  127  (6).  But 
since  that  statute,  there  must  be  part-payment,  or  something  equivalent  to 
it,  or  a  distinct  ^litten  acknowledgment,  to  have  this  effect.     IVilliam  v 
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Griffiths,  2  C.  M.  &  R.  45 ;  Mills  v.  F(ywJces,  5  N.  C.  456 ;  CoUam  v.  Partridge, 
4  M.  &  Qr.  271.    See  also  as  to  mercliants'  accounts,  ante,  p.  602. 

Lirmtation  of  actions  in  special  eases.]  There  are  certain  cases  in  which 
the  limitation  of  actions  is  governed  by  special  acts.  The  following  are 
some  of  these.  Thus,  the  stat  35  Qeo.  3,  c.  125,  ss.  7,  8,  9,  prescribes  the 
formalities  required  before  a  debt  becomes  recoverable  from  an  neir-apparent 
to  the  crown,  who  has  a  separate  establishment,  and  limits  the  period  for  its 
recovery. 

The  Highway  Act  (5  &  6  Will.  4,  c.  50),  s.  109,  provides  that  no  action 
shall  be  commenced  against  any  person  for  anything  done  in  pursuance  of^ 
or  under  the  authority  of  the  act,  after  three  calendar  months,  next  after  the 
fact  committed,  for  which  such  action  shall  be  brought.  This  section  applies 
to  the  recovery  of  money  bond  fde  received  by  the  defendants  from  the 
plaintiffs  as  surveyors  of  highways,  but  under  an  illegal  rate.  See  Selmes 
V.  Judge,  L.  R.,  6  Q.  B.  724.  So  the  Public  Health  Acl^  1875,  s.  264, 
which  is  somewhat  similar  in  terms,  and  limits  the  pemod  of  action  to  6 
months,  applies  to  an  action  for  money  paid  to  a  local  board,  under  a  mistake 
of  fact.  Midland  By.  Co.  v.  WithingUm  Local  Board,  11  Q.  B.  D.  788,  C.A. 
See  further  jHMt,  Part  III.,  Actions  against  constables,  officers,  dec. 

The  Stat  22  &  23  Vict  c.  49,  s.  1,  imposes  a  limitation  in  the  case  of 
actions  for  debts  contracted  by  Poor  Law  Boards.  See  B,  v.  Stepney  Union, 
Guardians  of,  L.  R.,  9  Q.  B.  383. 


Merger, 

Where  a  debtor  gives  his  creditor  a  higher  security  for  the  debt  due,  and 
co-extensive  with  it,  the  debt  is  merged  i}j  operation  of  law,  irrespectively 
of  the  intention  of  the  parties.  Prtce  v.  Moulton,  10  C.  B.  561 ;  20  L.  J., 
C.  P.  102.  But,  if  the  security  so  given  is  not  co-extensive  with  the  debt, 
the  latter  will  exist  as  a  collateral  security,  and  there  will  be  no  merger. 
Hobnes  v.  Bdl,  3  M.  &  Gr.  213 ;  Bell  v.  Banks,  Id.  258 ;  Norfolk  By.  Co.  v. 
M'Namara,  3  Exch.  628  ;  Ansell  v.  Baker,  15  Q.  B.  20 ;  BoaUr  v.  Mayor, 
19  C.  B.,  N.  S.  76  ;  34  L.  J.,  C.  P.  230. 

If  a  bond  be  given  for  rent  due,  even  on  a  parol  demise,  this  does  not 
operate  as  a  merger,  for  rent  is  a  debt  of  equal  degree  with  a  debt  by 
specialty.  Newport  v.  Godfrey,  2  Vent.  184 ;  3  Lev.  267  ;  4  Mod.  44 ; 
Gage  v.  Acton,  1  Salk.  325  ;  Davis  v.  Gyde,  2  Ad.  &  £.  623 ;  1  Roll.  Abr. 
Dett,  (Extinguishment),  A.  pL  2,  p.  605, 1.  1. 

See  further  as  to  meiger,  ante,  pp.  535,  536. 

Payment, 

Payment  must  be  specially  pleaded.  Rules,  1883,  0.  xix.,  r.  15,  ante,  p. 
283 ;  and  without  a  defence  of  payment,  it  cannot  be  given  in  evidence, 
though  only  for  the  purpose  of  showing  that  interest  is  not  due  on  the  debt 
demanded,  the  debt  itself  being  admitted  by  payment  into  court  Adams 
V.  Palk,  3  Q.  B.  2. 

Payment  cannot  be  shown  under  a  set-off;  LinUy  v.  Polden,  3  DowL 
780 ;  and  see  Lewis  v .  Samuel,  8  Q.  B.  685.  It  is,  however,  sometimes 
difficult  to  say  whether  a  receipt  or  retainer  of  money  by  a  creditor  amounts 
to  a  payment  or  a  set-off ;  see  Thomas  v.  Cross,  7  Excn.  728  ;  21  L.  J.  Ex. 
251.  But,  probablv,  if  the  effect  of  the  transaction  were  wrongly  stated,  a 
judge  woida  amend  in  such  a  case.  In  an  action  against  one  of  two  joint 
and  several  guarantors,  the  reduction  of  the  defendant's  liability  by  tho 
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payment  by  the  other  guarantor  of  part  of  the  amount^  cannot  be  set  up 
without  a  defence  of  payment  pleaded.  Laurie  v.  Scholefield,  L-  R.,  4  C.  T. 
622.    In  this  case  the  court  allowed  the  plea  to  be  adde^  upon  tenn& 

It  is  difficult  to  understand  the  reasoning  upon  which  the  decision  in  one 
case,  and  an  alleged  dictum  in  another  is  foimded  that,  where  goods  are  sold 
for  ready  money,  and  the  delivery  in  exchange  for  money  takes  place  imme- 
diately, no  debt  arises,  and  that  consequently,  in  an  action  for  goods  sold 
and  delivered,  in  such  a  case  it  was  not  necessary  to  plead  payment,  but 
that  the  ilature  of  the  transaction  might  be  shown  under  the  plea  of  never 
indebted.    Of  course,  if  this  view  be  taken  of  the  transaction^  there  is, 
strictly  speaking,  no  payment,  for  when  there  is  no  debt  there  can  be  no 
payment.    But  it  is  scarcely  possible  to  suppose  a  case   of   exchange  of 
goods  for  money,  which  is  not  preceded  by  a  prior  offer  and  acceptance,  and 
it  is  upon  the  contract  thus  made,  and  which  the  defence  of  payment  con- 
fesses and  avoids,  that  the  action  is  brought.    The  ruling  in  Bussey  v. 
Bartiett,  9  M.  &  W.  312,  which  is  usually  relied  on  for  the  doctrine  under 
discussion,  seems  to  be  contrary  to  the  opinion  of  Parke,  B.,  in  Goodchiid  v. 
Pledge,  1  M.  &  W.  363.     It  was  also  disputed  in  LUtleckOd  v.  Banks,  7 
Q.  B.  739  ;  and  in  Smith  v.  Winter,  12  C.  B.  487  ;  21  L.  J.,  C.  P.  158,  was 
said  to  have  gone  to  "  the  very  verge  of  the  law.^*    In  Timmins  v.  Oibbins, 
18  Q.  B.  726  ;  21  L.  J.,  Q.  B.  403,  Ld.  Campbell  said,  that "  where  moper 
is  paid  over  the  counter  at  the  time  of  sale,  tnere  must  be  a  moment  of  time 
when  the  purchaser  is  indebted  to  the  vendor."    It  is  said,  however,  that  a 
similar  opmion  was  again  expressed  by  the  court  in  Wood  v.   Blelc^^r,  4 
W.  R.  566,  E.  T.  1856,  Ex.     In  Smith  v.  Winter,  supra,  in  debt  for  work 
and  labour,  it  was  held  that  where  work  was  to  be  done  by  a  debtor  for  his 
creditor,  as  a  set-off  against  the  debt,  that  in  an  action  for  work  and  labour 
this  might  be  shown  under  the  general  issue.    But,  this  is  obviously  an 
entirely  different  case. 

An  account  stated  between  plaintiff  and  defendant,  and  payment  of  the 
balance,  is  evidence  under  a  defence  of  pavment,  though  it  may  be  specially 
pleaded  according  to  the  facts.  Callander  v.  Howard,  10  C.  B.  290;  19 
L.  J.,  C.  P.  312. 

Where,  in  answer  to  a  claim  for  10?.  13«.  4d,,  the  defendant  sent  a  bank 
bill  for  lOL,  which  the  plaintiff  said  he  should  not  accept  in  dischai^  of 
his  claim,  but  nevertheless  retained,  it  was  held  that  thei'e  was  evidence  of 
payment.     Caine  v.  Coultmi,  1  H.  &  C.  764  ;  32  L.  J,  Ex.  97. 

Where  the  plaintiff's  particulars  admit  a  payment,  he  can  recover  only 
the  amount  by  which  his  claims,  as  proved,  exceed  the  payment  as  alleged. 
Rowland  v.  Blaksley,  1  Q-  B.  403 ;  see  also  Price  v.  Hees,  1 1  M.  &  W.  576. 
And  if  it  gives  credit  thus,  "Cr., — by  bills  of  exchange,  l,500i.,"  this  will 
be  taken  to  be  a  payment  by  the  defendant,  and  the  plaintiff  cannot  show 
that  it  was  a  payment  by  another  person,  for  which  the  defendant  is  not 
entitled  to  credit.    Smethurst  v.  Taylor,  12  M.  &  W.  646.    But,  the  plaintiff 
may  explain  that  the  payment,  for  which  the  particulars  give  cr^t,  was 
not  made  on  account  of  the  balance  he  claims.    Mercy  v.  Galot,  3  Exch. 
851.     In  this  case  the  plaintiff  seems  to  have  included  in  the  particulars 
items  which  he  could  not  have  recovered,  but  which  had  been  paid  by  the 
defendant.    In  another  case,  the  particulai-s  claimed  a  balance  of  29/.  for 
goods  sold,  and  gave  credit  for  920/.  paid  ;  the  plaintiff  proved  a  claim  of 
949/.  for  goods  sold ;  it  appeared  that  84/.  wortn  of  the  goods  had  been 
taken  bacK,  and  defendant  insisted  at  the  trial  that  this  sum,  added  to  the 
sum  credited,   left  nothing  for  the  plaintiff  to  recover :  held,  that  the 
plaintiff  might  turn  the  balance  in  his  favour  by  showing  that  he  had  given 
credit  for  84/.  as  part  of  the  payment    Lamb  v.  Mickldhuxttt,  1  Q.  B.  400. 
Where  credit  is  given  for  a  sum  paid,  whether  before  or  after  action,  a 
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defence  of  payment  applies  only  to  the  latanctj  and  proof  of  payment  of 
that  amount  is  sufficient.  EaMwick  v.  Harman,  6  M.  &  W.  13.  Where 
the  plaintiff  proceeded  in  his  particnlars  for  a  "  balance"  of  37^.,  and  the 
particulars  stated  sales  to  the  amount  of  lOOZ.,  and  gave  no  credit  for  spe- 
eiiic  payments,  and  the  defendant  pleaded  and  proved  a  set-off  of  5/.,  with, 
other  pleas,  it  was  held  that  the  defendant  was  not  nece^isarily  entitled  to 
deduct  the  set-off  from  37Z.  ;  but  the  jury  might  find  that  sum  to  be  the 
"  balance"  after  deducting  the  5^     Townson  v.  Jackson,  13  M.  &  W.  375. 

Where  a  creditor  directs  his  debtor  to  transmit  money  or  a  bill  in  pay- 
ment by  the  post,  and  it  is  lost  (without  default  of  the  debtor^  the  creaitor 
must  bear  the  loss  ;  Warwicke  v.  Noakes,  1  Peake,  98  ;  and  wnere  no  direc- 
tions are  given  about  the  mode  of  remittance,  yet  if  tliis  be  done  in  the 
usual  way  of  business  between  the  parties,  it  seems  that  the  debtor  is  dis- 
charged.   Id.,  per  Ld.  Kenyon,  C.  Jl  ;  vide  post,  pp.  621,  et  seq. 

As  to  payment  of  bills  or  notes,  see  ante,  pp.  367,  et  seq, 

A  usual  way  of  proving  payment  is  by  the  pi-oduction  of  a  receipt  signed 
by  the  plaintiff  or  nis  agent.  Vide  Admissions;  Eeceipts;  anUj  p.  63  ;  and 
Stamps,  ante,  p.  251. 

As  to  proof  of  payment  of  legacies,  see  Stamps,  ante,  p.  252. 

Payment  to  ageiiL^  Payment  to  an  authorized  agent  is  sufficient.  Good- 
land  V.  Blewith,  1  Camp.  477  ;  Coates  v.  Lewes,  Id,  444  ;  Owen  v.  Barrow, 
1  N.  R.  101.  Thus,  payment  to  the  solicitor,  while  an  action  is  subsisting, 
is  cood ;  Anon,,  1  Dowl.  173  ;  but  not  to  his  clerk,  who  shows  no  other 
authority  than  his  master's  order  to  receive  it ;  per  Ld.  Kenyon,  C.  J.,  Coore 
v.  CaUaway,  1  Esp.  115.  The  solicitor's  authority  to  receive  seems  to  con- 
tinue as  lon|^  as  the  retainer ;  and  this  is  presumed  to  continue  after 
judgment  untu  payment,  voluntarily,  or  imder  execution.  Bevins  v.  Hulme, 
15  M.  &  W.  88,  96.  Payment  to  the  solicitor's  agent  in  the  country  is  not 
good.  Yates  v.  Freckkton,  2  Doug.  623.  But  payment  to  a  person  found  in 
a  merchant's  counting-house,  and  appearing  to  be  entrusted  with  the 
conduct  of  the  business  there,  is  a  g(X)d  jwyinent  to  the  merchant,  though 
the  person  was,  in  fact,  not  employed  by  him  ;  Barrett  v.  Deere,  M.  &  M. 
200  ;  and  see  PFilmott  v.  Smith,  Id,  238.  But,  this  is  on  the  assumption 
that  the  payment  relates  to  the  merchant's  business ;  for  if  it  be  payment  in 
respect  of  a  private  debt  due  to  him,  as  a  mortgage  debt,  or  a  legacy,  it  will 
not  be  sufficient.  Sanderson  v.  Bell,  2  Cr.  &  M.  304,  313.  So,  if  a  shop- 
man, authorized  to  receive  cash  over  the  counter,  obtains  payment  elsewhere 
in  another  way,  and  does  not  pay  over  the  amount  to  his  principal,  this  is 
not  a  discharge.  Kaye  v.  Brett,  5  Exch.  269.  An  agent  employed  to  sell 
land  has  no  authority,  as  such,  to  receive  payment.  Mynn  v.  Joliffe,  1 
M.  &  Rob.  326.  So,  an  auctioneer,  though  he  is  authorized  to  receive  the 
deposit,  has  no  general  authority  to  receive  the  purchase  money  ;  Sykes  v. 
Giles,  5  M.  &  W.  645  ;  and,  generally,  an  agent  for  taking  a  bond,  or  for 
negotiating,  or  concluding  a  contract,  has  no  implied  authority  to  receive 
money  due  under  it.  Story  on  Agency,  s.  98.  Even  the  possession  of  the 
instrument,  as  the  possession  by  the  agent,  of  a  conveyance  to  secure  a  loan 
of  money  negotiated  by  the  agent,  is  no  authority  to  receive  the  principal, 
although  the  creditor  may  have  sometimes  permitted  the  agent  to  receive 
interest.  IVilkinson  v.  Candlish,  5  Exch.  91.  So,  possession  of  an  executed 
conveyance,  with  a  receipt  indorsed  by  vendor  or  mortgagor,  was  no  sufficient 
authority  to  the  solicitor  of  vendor  or  mortgagor  to  receive  the  purchase- 
money  or  loan.  Viney  v.  Chaplin,  2  De  G.  &  J.  468  ;  27  L.  J.,  Ch.  434  ; 
Ex  parte  Sidnbanks,  11  Ch.  D.  525,  0.  A.  This  is  now  otherwise  under  the 
Conveyancing  and  Law  of  Property  Act,  1881,  44  &  45  Vict  c.  41,  s.  56. 
The  effect  of  this  section  is  however  only  to  dispense  with  the  necessity  for 
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a  written  authority  from  the  vendor,  to  pay  the  money  to  the  solicitor,  and 
does  not  apply  to  those  cases  in  which  the  authority  could  not  be  given.  1%  n 
Bellamy  and  Metrop,  Board  of  Works,  24  Ch.  D.  386,  C.  A.,  diss,  Baggallay,  LJ. 
Possession  of  a  negotiable  security  is  evidence  of  authority  to  receive  paymenL 
Story  on  Agency,  s.  104,  citing  Owen  v.  Barrow,  1  N.  K.  -103.  See  further, 
as  to  payment  of  a  bill  of  exchange,  cheque,  or  promissory  note,  the  Bills 
of  Exchange  Act,  1882,  s.  69,  ante,  p.  367.  Payment  to  the  factor  who  sold 
the  goods,  and  who  was  known  to  sell  as  such,  is  good  against  the  principal, 
though  made  prematurely.  Fish  v.  Kempton,  7  C.  B.  687.  A  special  defence 
of  payment  to  agent  D.,  of  whom  the  plaintiff  bought  the  goods,  helie^-iDg 
him  to  be  the  principal,  must  state  that  D.  was  ostensible  owner  of  the 
goods  by  permission  of  the  plaintiff.    Drakeford  v.  Piercy,  7  B.  &  S.  515. 

As  a  general  rule,  when  a  person  employs  an  agent  to  receive  a  debt  he 
must  receive  it  in  money,  and  if  the  agent  sets  it  off  against   a  debt  from 
himself,  the  creditor  cannot  rely  on  tliis  as  payment    Barker  v.  Greenwood^ 
2  Y.  &  C,  Ex.  418  ;  Scott  v.  Irving,  IB.  &  Ad.  605  ;  Bweetinq  v.  Fearot,  7 
C.  B.,  N.  S.  449  ;  29  L.  J.,  C.  P.  265  ;  9  C.  B.,  N.  S.  534  ;  30  K  J.,  C.  P. 
109,  Ex.  Ch. ;  Pearson  v.  Scott,  9  Ch.  D.  198 ;  though  if  the  principal 
knew  that  there  was  a  general  usage  of  the  trade  or  market,  in  which  the 
transaction  took  place,  that  debts  idiould  be  set  off  in  this  way,  and  he  did 
not  object  to  it,  he  would  be  taken  to  be  bound  by  the  usage.     Stewart  v. 
Aherdein,  4  M.  &  W.  211,  cited  ante,  p.  407,  and  Sweeting  v.  JPearce,  supra. 
So,  where  goods  are  bought  through  a  broker,  and  the  purchaser  pays  for 
them  by  an  advance  on  his  general  account  with  the  oroker,  hefore  the 
delivery  of  the  goods,  it  is  a  question  for  the  jury  whether  by  the  custom 
of  the  trade  such  payment  is  good  as  against  the  principal.     OcUteraU  v. 
HindUfL,  R.,  2  C.  P.  368,  Ex.  Ch.    So,  payment  to  a  clerk  or  servant  by 
cheque,  bill,  or  note,  is  good,  if  it  be  in  the  usual  course  of  business  ;  Tko- 
rold  V.  Simth,  11  Mod.  87,  88  ;  or,  if  the  cheque,  &c.,  is  subsequently  paid  ; 
Bridges  v.  Garrett,  L.  R.  5  C.  P.  456,  Ex.  Ch.,  per  Blackburn,  J.  ;  and  see 
JVilliams  v.  Svana,  L.  R,  1  Q.  B.  362,  354  :  even  though  the  payment  was 
by  cheque  payable  to  order,  which  the  clerk  cashed  at  the  bankers  by 
forging  the  indorsement ;  for  the  payment  by  the  banker  is  protected  by 
16  &  17  Vict.  c.  59,  s.  19,  and  Bills  of  Exchange  Act,  1882,  s.  60,  anU,  p.  371. 
Charles  v.  Blackwell,  2  C.  P.  D.  151,  C.  A.  The  defendant  having  purchased 
copyhold  land  was  admitted  by  his  solicitor  C,  who  had  been  appointed 
by  the  steward  of  the  manor  as  his  deputy  to  admit  the  defendant.     The 
defendant  gave  C.  a  cheque,  crossed  by  C.s  request,  to  C.'s  bankers,  for  the 
amount  of  the  lord's  fine,  steward's  fees,  and  C.'s  charges  as  his  solicitor. 
The  amount  of  the  cheque  was  duly  paid  to  C.'s  bankers,  who  retained 
the  money  in  discharge  of  a  debt  due  to  them  by  C.    It  was  held  a 
good  payment  of  the  fine  by  the  defendant  as  against  the  lord.    Bridges 
V.  Garrett,  L.  R,  5  C.  P.  451,  Ex.  Ch.    But,  payment  to  a  particular  agen^ 
e.g,,  an  auctioneer,  must  not  be  made  by  bill.     IVilliams  v.  Evans,  supra; 
and  see  Sykes  v.  Giles,  5  M.  &  W.  645.    As  to  the  form  in  whicli  a  bill 
given  to  an  agent  should  be  drawn,  see  Hogarth  v.  JVherley,  L.  R.,  10  C.  P. 
630. 

A  payment  to  one  of  several  persons  who  have  deposited  money  in  a 
bank,  and  who  are  not  partners,  is  not  good  as  against  the  others.  Innes  r. 
Stephenson,  1  M.  &  Rob.  145  ;  Stewart  v.  Lee,  M.  &  M.  158.  But,  a  payment 
to  one  partner  is  payment  to  all ;  and  a  receipt  by  one.  is  prima  facie 
evidence  of  payment  against  all ;  but  it  ma^r  be  rebutted  oy  proof  that  it 
was  given  m  fraud  ot  the  other  partners  in  order  to  defeat  the  action. 
Farrar  v.  Hvichinson,  9  Ad.  &  E.  641. 

Payment  by  agent]    Payment  by  an  agent  will  support  an  averment  d 


Paffment  by  Agent, — Appropriation  of  Payments.  619 

payment  by  the  principal,  though  the  latter  has  not  in  fact  repaid  the  agent. 
A^aams  v.  Dansey,  6  Binj?.  606. 

Payment  by  one  of  several  partners  is  payment  by  all ;  but  where  one  of 
several  partners  paid  a  sum  ot  money  to  a  creditor,  in  consideration  that  the 
creditor  would  assign  the  debt  to  atrustee  for  the  partner,  it  was  held  that,  in  an 
action  brought  by  the  trustee,  in  the  name  of  the  creditor,  against  the  partner- 
ship, the  above  facts  did  not  support  a  plea  of  payment.  M^Intyre  v.  Miller, 
13  M.  &  W.  726.  Where  it  was  ajjreed  between  A.,  B.,  and  C,  that  A.  should 
advance  money  to  B.  in  anticipation  of  money  of  B.  that  was  coming  into 
A. 'a  hands,  and  on  receiving  in  the  meantime  the  security  of  C.'s  acceptance, 
\vhich  was  to  be  satisfied  out  of  such  money ;  it  was  hela  that,  on  receipt  of 
B.'b  money  by  A.,  it  might  be  relied  on  by  C.  as  payment  by  him,  in  an 
action  against  him  by  A.  on  the  acceptance.  HilU  v.  Mesnard,  10  Q.  B.  266. 
In  an  action  against  the  surety  of  A.,  a  bankrupt,  there  was  a  plea  of  pay- 
ment by  A.,  and  acceptance  in  satisfaction  by  the  plaintiff :  held,  on  issue 
taken  on  the  plea,  that  a  payment  by  A.  to  the  plaintiff,  which  was  re- 
covered back  by  A.'s  assignees  as  a  fraudulent  preference,  would  not  support 
the  plea,  and  that  the  verdict  and  judgment  of  the  assignees  was  evidence, 
but  not  conclusive,  for  the  plaintiff  to  show  that  the  payment  was  illusory. 
Pritchard  v.  Hitchcock,  6  M.  &  Gr.  151.  See  ako  Petty  v.  Cooke,  L.  R, 
6  Q.  B.  790. 

Payment  b^  a  third  person,  if  made  on  behalf  of  the  defendant,  accepted 
by  the  plaintiff,  and  adopted  by  the  defendant,  is  a  good  defence,  Sinwson 
V.  Eggtngton,  10  Exch.  845  ;  24  L.  J.,  Ex.  312  ;  BeUhaw  v.  Bush,  11  0.  B. 
191 ;  22  L.  J.,  C.  P.  24  ;  Kemp  v.  Balls,  10  Exch.  607  ;  24  L.  J.,  Ex.  47. 
But,  where  payment  is  made  by  an  unauthorized  agent,  the  creditor 
and  agent  may,  before  the  debtor  has  affirmed  the  payment,  rescind 
the  transaction,  and  the  creditor  repay  the  money,  ana  the  payment  is 
then  at  an  end  ;  Walter  v.  James,  L.  K.,  6  Ex.  124.  So,  payment  by  a 
third  person,  without  the  debtor's  knowledge,  and  not  on  behalf  of  the  de- 
fendant, but  as  an  advance  for  the  creditors  convenience,  is  no  payment, 
though  pleaded  as  such  by  defendant  Lucas  v.  IVilkinson,  1  H.  &  N.  420  ; 
26  L.  J.,  Ex.  13. 

Appropriation  of  Payments.]  In  general,  the  party  who  pays  money  has 
a  right  to  direct  the  application  of  it ;  but  where  money  is  paid  to  a  creditor 
generally,  without  any  specific  appropriation  by  the  party  paying,  and  the 
creditor  has  several  demands  against  the  party  paying,  he  may  &PPly  the 
money  paid  to  whichever  of  those  demands  he  pleases.  Hall  v.  frood,  14 
East,  243,  n.  ;  Clayton's  case,  1  Mer.  572. 

The  appropriation  by  the  debtor  need  not  be  express  ;  it  may  be  inferred 
from  concluct  or  circumstances  indicating  his  intention.  S.  C. ;  Neurmarch 
V.  Clay,  14  East,  239.  The  intention  of  the  debtor  ought  to  be  notified  at  or 
before  the  time  of  pavment  Mayfield  v.  Wadsley,  3  B.  &  C.  357.  But,  the 
creditor  need  not  apply  it  to  any  particular  demand  at  the  moment  of  pay- 
ment ;  he  has  arigntto  maJte  the  application  at  any  subsequent  period  ;  nor 
will  an  entry  in  ms  private  books  applying  it  to  a  particular  demand,  but 
ncit  communicated  to  the  party  paying,j)reclude  him  from  applying  it  after- 
wards to  another  demand,  ^rason  v.  liighaTii,  2  B.  &  C.  65 ;  see  also  Grigg 
v.  Cocks,  4  Sim.  438.  The  creditor,  in  such  cases,  might,  even  before  the 
Judicature  Acts,  have  applied  the  payment  to  the  dischai^  of  a  prior  and 
purely  ecjuitable  demana,  and  have  sued  his  debtor  at  law  for  the  subsequent 
legal  debt.  Bosanquet  v.  ^Tray,  6  Taunt.  597.  But,  this  could  only  be  done  if 
the  equitable  debt  were  of  agreed  and  ascertained  amount ;  for  it  was  not  com- 
petent for  the  creditor  to  apply  it  in  satisfaction  of  some  equitable  demand, 
the  amount  of  which  coidd  only  be  ascertained  by  an  account  in  equity  or 
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general  settlement  of  partnership.      Goddard  v.  Hodges^  1  Cr.  &  M.  33.      I: 
seems,  however,  that  the  Judicature  Acts  have  now  abolished  the  dis^dncti  i 
between  a  legal  and  an  equitable  demand,  though  in  some  cases  it  caxn^^i 
be  ascertained  if  the  latter  exists  until  an  account  has  been  taken.      Tl*- 
creditor  may  apply  it  to  a  debt  barred  by  the  Statute  of  Limitations  ;  thoccii 
we  have  seen  that  part  payment,  so  appropriated  by  the  payee  only,  irill  n-- 
fer  se  take  the  whole  deot  out  of  the  statute.     MUls  v.  Fowkes,  6  5^.  C.  45j. 
See  antCy  pp.  607,  608.    Where  the  party  paying  is  indebted  to  the  party  i*- 
ceiving  for  a  sum  due  from  his  wife,  extern  <oto,  and  also  on  another  demanJ, 
the  party,  receiving  may  apply  the  money  to  the  first  demand.      Oodda^ 
V.  Cox,2Str.  1194. 

In  some  instances,  and  in  the  absence  of  any  proof  of  special  appropriati'.-n. 
the  law  will  direct  or  presume  the  application  of  money  paid  ceneraily.    Uf 
this  nature  are  accounts  current  witn  bankers  and  others,  where  there  ai\: 
various  items  of  debt  on  one  side  and  credit  on  the  other,  occurring  at  di&r- 
ent  times,  and  no  special  appropriation  is  made  by  the  parties  ;  succe«>iTe 
payments  will  then  be  applied  to  the  discharce  of  antecedent  debts  in  th« 
order  of  time  in  which  they  stand.      Story,  iSj.  Jurisp.  §  469,  b.  ;  Kinnaird 
V.  Webster^  10  Ch.  D.  139.     Such  cases  stand  on  the  presumed  intention  d 
the  debtor,  or  of  both  parties,  arising  out  of  the  nature  of  the  dealings  be- 
tween them.     Thus,  where  one  of  several  partners  dies  while  the  jiartner- 
ship  is  in  debt,  and  the  surviving  partners  continue  their  dealings  with  a 
particular  creditor,  who  joins  the  transactions  of  the  old  and  new  firm  in 
one  entire  account,  the  payments  made  from  time  to  time  by  the  eurviving 
partners  will  be  applied  to  the  old  debts  ;  yer  Bay  ley,  J.,  Simson  v.  Ingham, 
2  B.  &  C.  72  ;  Clayton's  rase,  1  Mer.  572  ;  Brooke  v.  Enderby,  2  B.  &  B.  71 ; 
Hooper  v.  Keay^  1  Q.  B.  D.  178  ;  Accord,  L,  db  County  Bank  v.  Ratcliffr,  6 
Ap.  Ca.  722,  D.  P.    So,  payments  by  a  debtor,  from  time  to  time,  to  surviv- 
ing partners,  upon  one  geneml  account,  including  an  old  debt  due  to  the 
former  firm,  will  be  applied  in  the  tirst  place  to  such  old  debt.      Bodenham 
V.  PurchaSf  2  B.  &  A.  39.      But,  where  the  old  debts  are  not  brought  into 
the  new  account,  geneml  payments  on  the  account  are  not  to  be  considered 
as  made  in  discharge  of  an  old  debt.     Simson  v.  Ingham^  2  B.  &  C.  65. 
When  the  circumstances  rebut  the  presumption  as  to  the  intention  of  the 
debtor  the  rule  above  laid  down  as  to  appropriation  of  payments  will  not 
apply.    Thus  where  a  person  in  a  fiduciary  capacity,  though  not  strictly  a 
trustee,  draws  out,  for  his  own  private  purposes,  sums  from  a  mixed  fund  of 
his  own  and  of  trustee  moneys,  it  is  presumed  that  he  draws  out  his  own 
moneys  only,  as  otherwise  he  would  commit  a  fraud.     KnatchbuU  v.  Hallett, 
13  Ch.  D.  696,  C.  A.,  diss,  Thesiger,  L,  J.    Where  there  are  distinct  demands, 
one  against  persons  in  partnership,  and  another  against  one  only  of  the 
partners,  if  tne  money  paid  be  the  money  of  the  partners,  the  creditor  is  not 
at  liberty  to  apply  it  to  the  debt  of  the  individual.     Thompson  v.  Brmcn,  M. 
&  M.  40.    Where  goods  are  from  time  to  time  supplied  to  a  mining  company, 
conducted  on  the  cost-book  principle,  and  a  pa}Tnent  is  made  on  account 
of  these  goods  to  the  seller  generally,  he  is  entitled  to  apply  these  payments 
in  satisfaction  of  items  of  his  claim,  which  accrued  due  before  a  fresh  partner 
entered  the  firm,  although  the  payment  was  made  after  that  event     Choke 
V.  Jackson,  36  L.  J.,  C.  P.  108. 

In  the  absence  of  special  application  by  either  party,  there  is  no  rule  by 
which  a  general  payment  is  applied  on  anv  principle,  grounded  on  the  coni- 

Sarative  burden  of  difterent  debts,  or  with  reference  to  the  interest  of  the 
ebtor  or  of  his  sureties.  Mills  v.  Fowkes,  swpra.  Thus  the  law  will  not, 
in  favour  of  a  surety,  direct  the  application  oi  money,  paid  generally,  to  the 
discharge  of  the  debt  secured,  without  some  circumstances  to  show  that  it 
was  so  intended  ;  Plomer  v.  Long,  1  Stark.  153  ;  Williams  v.  Batdiimn,  3 
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Sing.  71  ;  and  where  a  surety  joined  in  a  money  bond  to  secure  advances  by 

a  bank  to  liis  principal,  and  it  appears  that  the  security  was  intended, 

tliough  not  expressed,  to  be  a  continuing  one,  payments  will  not  be  applied 

to  tlie  extinction  of  the  bond  in  preference  to  later  debts.      Henniker  v. 

JVifjg^  4  Q.  B.  792  ;  OUy  Discownt  Go.  v.  McLean,  L.  R.,  9  C.  P.  692,  Ex. 

Ch.       The  case  of  Marryatts  v.  WTiite,  2  Stark.  101,  occasionally  cited  in 

proof  of  the  doctrine  that  payment  will  be  applied  in  favour  of  sureties,  is 

one  in  which  the  evidence  tended  to  show  that  the  payments  were,  in  fact, 

made  by  the  debtor  in  relief  of  the  surety,  and  not  on  account  of  an  earlier 

debt,  to  which  creditor  claimed  to  apply  it.      See  also  Kinnaird  v.  WebsUr, 

10  Gh.  D.  139.    The  surety,  on  a  promissory  note  given  to  secure  a  loan  to 

a  member  of  a  money  club,  cannot  rely  on  the  monthly  subscriptions  and 

premiums  paid  by  his  principal,  as  payments  in  reduction  of  his  liability 

on  the  note.     Wright  v.  HictdiTig,  L.  R.,  2  C.  P.  199. 

When  A.  has  a  demand  against  B.'s  wife  as  executrix,  and  also  another 
demand  against  B.  in  his  o^vn  right,  and  B.  makes  a  general  payment,  A. 
cannot  apply  it  to  the  former  demand  ;  for  the  obligation  to  pay  it  depends 
on  whether  or  no  there  are  assets.    Goddard  v.  Gox,  2  Str.  1194.      Where 
there  are  two  demands,  one  legal  and  the  other  illegal,  and  a  general  pavment 
is  made,  the  law  will  apply  it  to  the  discharge  of  the  legal  demand.   Wright 
V.  Laing,  3  B.  &  C.  165.      But,  the  party  receiving  money  may  himself 
apply  it  to  a  demand  for  spirituous  liquors  supplied  in  quantities  not  amount- 
ing to  20s.  at  a  time,  for  the  stat.  24  Geo.  2,  c.  40,  ante,  p.  595,  only  pre- 
vents the  seller  from  maintaining  an  action  therefor.      Cndckshanks  v.  nose, 
1  M.  &  Rob.  100,  cor,  Ld.  Tenterden,  C.  J.   And  in  such  a  case,  the  creditor 
may  apply  the  payment  to  the  demand  for  spirituous  liquors,  although  his 
particulars  claim  the  whole  demand  :  and  he  may  make  the  appropriation 
at  any  time  before  the  matter  comes  before  the  .iury.      Philpott  v.  Jones,  2 
Ad.  &  E.  41.    The  same  principle  would  seem  to  apply  to  a  demand  for 
beer,  &c.,  falling  within  the  provisions  of  the  County  Courtar  Act,  1867,  (30 
&  31  Vict.  c.  142),  8.  4,  ante,  p.  696. 

Payment  by  a  hill  or  note.'^    If  a  bill  or  note  payable  to  bearer  is  delivered 

without  indorsement,  a  distmction  has  been  drawn  between  the  cases  in 

which  it  has  been  given  in  exchange  for  goods  or  other  securities,  sold  at  the 

time,  and  those  in  which  it  has  been  given  in  pa3rment  of  a  pre-existing 

debt.    The  former  transactions  amount,  it  is  saiu,  to  a  barter  of  the  bill, 

with  all  its  risks.   Fenn  v.  Harrison,  3  T.  R.  757,  759  ;  Ex  pte,  ShuttletvortJi, 

3  Ves.  368  ;  Gamidge  v.  Allenby,  6  B.  &  C.  373,  381.      But,  when  the 

security  is  delivered  in  payment  of  a  pre-existing  debt,  the  delivery  does 

not  operate  as  payment,  unless  the  transferee  make  the  security  his  own  by 

laches  (as  to  wnich  vide  post, -pip,  622,  623) ;  JFard  v.  Evans,2  Ld.  Raym.  928  ; 

Camidge  v.  Allenhy,  supra.      Bank  notes,  other  than  those  of  the  bank  of 

England,  seem  to  fall  within  this  rule.      S.  CC. ;  Moore  v.  Warren,  1  Str. 

415  ;  Turner  v.  Stones,  1  D.  &  L.  122  ;  Rohson  v.  OlUver,  10  Q.  B.  704  ;  Tim- 

mins  V.  Gihbins,  18  Q.  B.  722 ;  21  L.  J.,  Q.  B.  403 ;  Lichfield  Union  v.  Greeyie, 

1  H.  &  N.  884  ;  26  L.  J.,  Ex.  140  ;  see  Byles  on  BQls,  12th  ed.,  pp.  159,  et 

seq. ;  Chitty  on  Bills,  11th  ed.,  pp.  369,  370. 

The  legal  effect  of  accepting,  on  account  of  a  debt,  a  bill,  or  note,  not 
treated  as  cash,  is  that  of  a  conditional  payment.  It  implies  an  agreement 
to  suspend  the  remedy  on  the  original  ctemand  during  the  currency  of  the 
bill  or  note ;  GriffitJi^  v.  Otoen,  13  M.  &  W.  58, 64 ;  Belsliaw  v.  Bush,  infra ; 
except  in  the  case  of  specialty  debts,  or  rent,  in  which  last  cases  no  such  im- 
plication is  held  to  arise  ;  Davis  v.  Gyde,  2  Ad.  &  E.  623  ;  Worthington  v. 

Wigky,  3  N.  C.  454 ;  Belshaw  v.  Budi,  11  C.  B.  191,  204  ;  22  L.  J.,  C.  P. 
24,  29  ;  Bramwell  v.  EglinUm,  5  B.  &  S.  39  ;  33  L.  J.,  Q.  B.  130.      A  bill 


622  Defences  in  Actions  on  Simple  Contracts. 

given  by  a  stranger  and  received  by  the  creditor  on  account  of  the  debt  L-- 
the  same  effect  as  one  given  by  the  debtor,  if  such  payment  be  adopted  by  hk. 
Belshaw  v.  Bush,  ante,  p.  621 ;  Constable  v.  Andrew,  2  Cr.  &  M.  298.    Takiu- 
a  bill  '^  for  and  on  account,  and  in  pa}'ment  of  the  price,^  is  not  a  sad- 
faction  of  the  debt,  but  onlv  a  conditional  payment.      BoUomley  v;  Ka^n''. 
5  C.  B.,  N.  S.  122  ;  28  L.  J.,  C.  P.  119  ;  Keay  v.  Fenwick^   1  C.  P.  D.  74--. 
C.  A.     Where  a  purchaser  gives  the  seller  an  order  upon  a  third  peiBOu  en- 
titling him  to  receive  cash,  instead  of  which  the  vendor  electa  to  take  a  biii. 
in  such  case,  though  the  bill  is  dishonoured,  the  purchaser  is  dischaigrxL 
Venum  v.  Boverie,  2  Show.  296  ;  Smith  v.  Ferrand,  7  B.  &  C.  19.       But,  ir 
is  otherwise  if  the  order  is  upon  the  purchaser's  agent,  and  the  seller  takes 
from  him  a  cheque  which  is  dishonoured.      Everett  v.  Collins,  2  Csuiip.  515. 
Where  the  master  of  a  vessel  took  from  the  freighter's  agent  abroad,  wb> 
was  furnished  with  funds  to  pay  him  the  freight,  a  bill  upon  a  tbiid  pei>cir^ 
which  was  dishonoured,  it  was  held  by  Gi1)bs,  0. J.,  that  the  freighter  Vi.- 
not  thereby  discharged.    Marsh  v.  Pedder,  4  Camp.  257. 

There  may  be  some  difficulty  in  saying  precisely  what  is  the  duty  of  a 
creditor  to  whom  a  cheque  is  sent  by  his  debtor  in  dischaige  of  the  debt. 
The  question  is,  whether  the  debtor  has  the  right  to  throw  on  his  creditor 
the  burden  of  accepting  the  cheque  as  payment,  or  sending  it  back,  and 
this  would  in  some  cases  depencL  on  the  usages  of  trade  and  the  previous 
dealings  between  the  parties.  If  there  were  no  such  right,  then  the  sending 
the  cheque  would  go  lor  nothing  ;  if  there  were  any  such  right,  then  the 
creditor,  by  retaining  the  cheque,  might  reasonably  be  presumed  to  have 
accepted  it  in  discharge  of  the  deot.  The  whole  is  a  question  of  fact^  which 
is,  perhaps,  best  left  to  the  decision  of  the  jury  ;  see  Pearce  v.  Davis,  I  M.  & 
Rob.  365  ;  Bosmll  v.  Smith,  6  C.  &  P.  60  ;  Hough  v.  May,  4  Ad.  &.  E.  954. 
Vide  ante,  p.  617. 

Proof  that  bills  have  been  given  for  a  debt  (and  qy,  that  the  billa  are  due) 
is  primd  facie  evidence  of  payment,  without  showing  that  such  bills  were 
in  fact  paid,  and  it  is  for  the  plaintiff  in  an  action  lor  goods  sold  to  show 
that  they  have  been  dishonoured.    Hehden  v.  Hartsink,  4  Esp.  46  ;  Stedman 
V.  Gooch,  1  Esp.  4.    So,  if  a  cheque  be  received  as  cash,  this  is  evidence  of 
payment  at  the  time  it  was  so  received  without  showing  that  it  was  sub- 
sequently honoured  Carmarthen  <k  Cardigan  Ry,  Co,  v.  Manchester  d;  MUford 
Ry.  Co.,  It.  R.,  8  C.  P.  685,  cited  ante,  p.  529.   The  vendor  of  goods  received 
an  acceptance  of  the  vendee,  and  returned  it  with  a  request  to  make  it  pay- 
able at  a  banker's  ;  but  the  vendee  kept  the  bill ;  it  was  held  that  there  «^ 
no  defence  to  an  action  for  goods  sold.      Widders  v.  Gorton,  1  C.  B.,  N.  S. 
576  ;  26  L.  J.,  C.  P.  165. 

By  the  Bills  of  Exchange  Act,  1882,  46  &  46  Vict.  c.  61,  s.  80,  (replacing 
the  Crossed  Cheques  Act,  1876,  39  &  40  Vict  c  81,  s.  9),  cited  anU,  p.  374, 
"  where  the  banker  on  whom  a  crossed  cheque  is  drawn  in  good  faith  and 
without  negligence  pays  it  if  crossed  generally,  to  a  banker,  and  if  crossed 
specially,  to  the  banKer  to  whom  it  is  crossed,  or  his  agent  for  collection 
being  a  banker,  the  banker  paying  the  cheque  and,  if  the  cheque  has  come 
to  the  hands  of  the  payee,  the  drawer,  shall  respectively  be  entitled  to  the 
same  rights,  and  be  placed  in  the  same  position,  as  if  payment  of  the  cheque 
had  been  made  to  the  true  owner  thereof." 

Where  a  negotiable  bill  or  note  has  been  received  by  the  creditor  and 
ai'terwards  lost,  this  is  an  answer  to  an  action  on  the  original  consideiation. 
Croioe  V.  Clay,  9  Exch.  604  ;  23  L.  J.,  Ex.  150,  Ex.  Ch.  See  also  thecajk?, 
ante,  pp.  324, 325,  and  Charles  v.  BlackweU,  2  C.  P.  D.  151,  C.  A.,  ante, p.  618. 

If  tne  value  of  the  security  be  diminished  by  the  creditor's  laches  or 
misconduct,  it  is  made  his  own,  and  operates  as  payment  of  the  debt  Al- 
deraon  v.  LangdaU,  3  B.  &  Ad.  660, 663 ;  Camidge  v.  Allenby,  Lichfield  Union 
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V.  Greene,  ante,  p.  621.  A  vendor  took  from  his  vendee,  as  collateral  secu- 
rity, a  bill  accepted  by  a  third  person,  indorsed  by  the  drawer  and  payee  to 
the  vendee ;  the  bill  was  dishonoured,  but  no  notice  thereof  was  given  by 
the  vendor  ;  it  was  held,  in  an  action  for  goods  sold,  that  the  laches  of  the 

?laintiff  operated  bo  as  to  make  the  bill  payment  pro  tanto.  Peacock  v. 
^ursseU,  14  C.  B.,  N.  S.  728 ;  32  L.  J.,  C.  P.  266.  See  also  Ygleeias  v. 
River  Plate  Bank,  3  C.  P.  D.  60,  330,  C.  A.  So,  a  creditor  who  tf^es  from 
his  debtor's  a<;ent  on  account  of  the  debt,  the  cheque  of  the  agent,  is  bound 
to  present  it  for  payment  within  a  reasonable  time,  and  if  he  fail  to  do  so, 
ana  by  his  delay  alter  for  the  worse  the  position  of  the  debtor,  the  debtor 
is  discharged,  although  the  latter  was  not  a  party  to  the  cheque.  Hopking 
V.  Ware,  L.  K,  4  Ex.  268.  See  also  Smith  v.  Mercer,  L.  R.,  3  Ex.  51. 
Pearse's  Claim,  L.  R.,  8  Eq.  506,  decided  by  Stuart,  V.  C.,  is  hardly  recon- 
cilable with  these  cases.  The  defendant  gave  the  plaintiff  a  cheque  on  his 
bankers  in  payment  of  a  claim,  and  the  cneque  was  dulv  presented  by  post 
by  the  plaintiffs  bankers  to  the  defendant's  bankers,  who  neither  remitted 

was  held 
428. 
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the  amount  nor  returned  the  cheque  till  after  their  stoppage :  it 
that  there  was  no  payment    Heywood  v.  Pickering,  L.  R,  9  Q.  B. 


Other  kinds  of  payment,]  A  payment  may  be  made  by  the  mere  transfer 
of  figures  in  an  account  without  any  money  passing.  Eyles  v.  Ellia,  4  Bing. 
112  ;  Bodenham  v.  Purchas,  2  B.  &  A.  39. 

In  an  action  on  a  bill  of  exchange  the  defendant  pleaded  payment.  It 
appeared  that  the  plaintiff  had  sold  shares  for  A.  on  credit,  but  that  A., 
bemg  in  the  want  of  money,  obtained  an  advance  from  the  plaintiff  of  the 
amount  due  for  the  shares,  the  defendant  giving  his  acceptance  also  for  the 
amount  as  further  security ;  but  it  was  agreed  between  the  plaintiff  and  de- 
fendant and  A.  that  the  plaintiff  should  apply  the  proceeos  of  the  sale  of 
the  shares,  when  paid,  in  pavment  of  the  bill.  The  plaintiff  received  the 
proceeds  :  it  was  held  that  these  facts  constituted  payment  Hills  v.  Mes- 
nard,  10  Q.  B.  266. 

If  a  debtor  pays  a  sum  of  money  to  a  third  person,  by  direction  or  with 
the  assent  of  his  creditor,  in  discharge  of  a  liability  of  the  creditor,  it  is  the 
same  as  if  the  money  were  paid  into  the  creditors  own  hands.  WaUer  v. 
Andrews,  3  M.  &  W.  312  ;  iBramston  v.  Eobivis,  4  Bing.  11 ;  Chit.  Contr. 
10th  ed.  684. 

If  goods  be  accepted  in  satisfaction  of  a  debt  this  constitutes  payment. 
Cannan  v.  Wood,  2  M.  &  W.  465  ;  Hooper  v.  Stephens,  4  Ad.  &  E.  71.  In 
neither  of  these  cases  did  the  c[uestiQn  arise  upon  a  plea  of  payment,  but  it 
seems  that  giving  goods  in  satisfaction  might  be  proved  under  that  defence. 

Eelease. 

A  release  must  be  specially  pleaded.  Rules,  1883,  0.  xix.,  r.  15,  ante,  p. 
283;  and  the  evidence  depends  on  the  reply.  After  breach,  a  con- 
tract can  only  be  discharged  by  a  release  under  seal,  or  by  accord  and  satis- 
faction ;  but  before  breach  it  may  be  discharged  by  paroL  Ante,  p.  28. 
The  defence  should  state  specifically  that  the  release  was  by  deed,  otherwise 
it  would  be  supported  by  proof  of  a  parol  discharge.  Harris  v.  Goodvjyn,  2 
M.  &  Gr,  405.  See,  however,  Thames  Haven  Dock  v.  Brymer,  5  Exch.  696, 
711,  712 ;  which  has  been  recently  followed  by  Young  v.  Austen^  L.  R.,  4 
C.  P.  553  ;  and  Abrey  v.  Crux,  L.  K.,  5  C.  P.  37,  cited  ante,  p.  366. 

As  to  proof  of  deed,  vide  ante,  pp.  123,  et  seq,,  and  post,  p.  636. 

As  to  effect  of  cancelled  deed,  vide  post,  p.  636. 

As  to  effect  of  alteration  of  deed,  vide  ante^  pp.  588,  et  seq. 

Where  there  were  cross  debts,  and  the  plaintiff  sued  for  Uie  whole  of  his 
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debt,  and  defendant  pleaded  a  release  of  the  whole,  it  appeared  that  plaimiC 
had  signed  a  composition  deed  releasing  the  defendant  firom  any  debts  o«  iz.z 
to  the  plaintiff ;  tne  deed  left  the  amount  of  debt  released,  in  blank ;  and  :Lr 
blank  had,  after  execution,  but  without  the  plaintiffs  authority,  been  ^IWi 
up  ^\^th  the  ichoU  amount  of  the  debt  sued  for  ;  held  that,  on  a  fmding  Lj 
the  jury  that  the  debt  meant  to  be  released  was  the  difference  between  tlia 
plaintiffs  debt  and  a  set-off  of  less  amount,  the  plaintiff  was  entitled  to  a 
verdict  on  the  issue  of  non  est  factum  replied  to  the  release.     JFazakerlv  r. 
McKniqht,  6  E.  &  B.  795  ;   26  L.  J.,  Q.  B.  30.     Semh,  the  defendant  should 
have  pleaded  the  set-off  and  a  release  of  the  difference.     See  Bnllen  and 
Leake  on  Pleading,  3rd  ed.  671. 

A  release  of  one  of  two  joint,  or  joint  and  several,  debtors,  is  a  discharge 
of  all.  NicJwlson  v.  ReviUy  4  Ad.  &  E.  675.  But  although  a  release  of  th-- 
whole  debt,  given  to  one  of  two  joint,  or  joint  and  several,  contractors,  en- 
sures to  the  benefit  of  both,  yet  recei\dng  a  portion  of  a  debt  and  putting  sn 
end  to  an  action  against  one  of  them,  is  not  a  release  of  the  other.  Wahir< 
V.  Smith,  2  B.  &  Ad.  889.    And  a  release  to  one  of  several  contractors  if 

?[ualified, — as  a  release,  reserving  the  right  to  join  the  releasee  in  a  suit 
or  the  purpose  of  recovering  against  the  others, — is  not  pleadable  as  a 
release  of  all.  Solly  v.  Forbes j  2  B.  &  B.  38.  So,  a  release  of  one  co-debtor 
reserving  remedies  against  the  other  ;  Willis  v.  De  Castro,  4  C.  B.,  X.  S- 
216  ;  27  L.  J.,  C.  P.  243;  or  a  release  of  the  principal  debtor,  r^^servinir 
rights  against  a  surety  ;  Kearsley  v.  Cole,  16  M.  &  W.  128  ;  Price  v.  Barker, 
4  E.  &  B.  760  ;  24  L.  J.,  Q.  B.  130  ;  Green  v.  JFynn,  L.  R,  4  Ch.  204  ;  Bateau 
V.  Gosling,  L.  K,  7  C.  P.  9  ;  amount  only  to  a  covenant  not  to  sue,  and  not 
to  a  release,  and  are  not  pleadable  by  the  co-debtor.  So,  where  the  original 
contract  reserves  to  the  creditor  the  right  of  giving  a  release  to  the  princi- 
pal debtor,  without  discharguig  the  surety,  a  release  granted  to  the  debtor 
IS  not  pleadable  by  the  surety.  Cmvper  v.  Smith,  4  M.  &  W.  519  ;  Union 
Bank  of  Manchester  \,  Beech,  3  H.  &  C.  672  ;  34  L.  J.,  Ex.  133.  But,  where 
the  right  is  not  reserved  in  the  ori^nal  contract  or  release  itself,  oral  evi- 
dence of  the  reservation  cannot  be  given.  Cocks  v.  Nash,  9  Bing.  341.  See 
further,  ante,  p.  435. 

An  unqualified  covenant  not  to  sue  has  the  effect  of  a  release  on  the 
ground  of  avoiding  circuity  of  action ;  2  Wms.  Saund.  47  gg;  Id,  150,  (2) ; 
Ford  V.  Beech,  11  Q.  B.  853  ;  but,  a  covenant  by  one  of  several  joint  credi- 
tors not  to  sue  the  defendant,  is  not  pleadable  as  a  release,  to  an  action  by 
all.    WaVmesleyv,  Cooper,  11  Ad.  &  E.  216.     And,  a  covenant  not  to  Bnefor 
a  certain  time  was  at  law  inoperative  as  a  bar.    2  Wms.  Saund.  47  g^,  48  ; 
Id,  150,  (2) ;  Thimhlebyy,  Barron,  3  M.  &  W.  310  ;  Fordr.  Beech, su^.     If, 
however,  such  a  covenant  is  founded  on  valuable  consideration,  it  would 
seem  that,  on  equitable  principles,  it  would  now  form  a  bar  to  an  action 
brought  within  the  time.    And  it  was  so,  even  at  common  law,  if  there 
were  a  proviso  that  it  should  be  pleadable  in  bar  to  any  action  brought 
within  the  time.     Gibbons  v.  Vouillony  8  C.  B.  483  ;  JFaUcer  v.  Nemll,  3  H. 
&  C.  403  ;  34  L.  J.,  Ex.  73  ;  Comer  v.  Sweet,  L.  R.,  1  C.  P.  456. 

The  discharge  in  bankruptcy  of  A.  does  "  not  release  any  person,  who  at 
the  date  of  the  receiving  order,  was  a  partner  or  co-trustee  with  the  bank- 
rupt, or  was  jointly  bound,  or  had  made  any  joint  contract  with  him,  or  any 
person  who  was  surety,  or  in  the  nature  of  a  surety  for  him  ; "  Bankruptcy 
Act,  1883,  8.  30  (4).  And  "  the  acceptance  by  a  creditor,  of  a  composition 
or  scheme,  shall  not  release  any  person  who,  under  this  act,  would  not  be 
released  by  an  order  of  discharge,  if  the  debtor  had  been  adiudged  bank- 
rupt ; ''  sect.  18  (15).  So  in  the  case  of  a  joint  and  several  liability,  a  com- 
position accepted  by  the  joint  creditors  does  not  affect  the  several  liabihty. 
Simpson  v.  Henning,  L.  K.,  10  Q.  B.  406,  Ex.  Ch. 
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Fraud  practised  on  the  releasor  must  be  replied,  if  relied  upon.  Wild  v. 
JVilliams,  6  M.  &  W.  490  ;  and  where  the  clerk  of  the  defendant's  attorney 
procured  a  cunningly-worded  release  from  an  illiterate  plaintiff,  this  was 
held  evidence  of  fraud.  Sargent  v.  JVedlake,  11  C.  B.  732.  As  to  fraud,  vide 
ante,  p.  690. 

Fraud  can  only  be  relied  on  in  reply  to  a  release,  contained  in  a  contract, 
Tvheu  the  plaintiif  can  disatfirm  the  contract,  and  remit  the  defendant  ^o  his 
former  state.     UrquJiart  v.  Macplierson,  3  Ap.  Ca.  821,  P.  C. 


Rescission, 

Before  breach  a  simple  contract  may  be  rescinded  and  discharged  by  a 
mutual  oral  agreement.  Milton  v.  Edgeicorthy  6  Bro.  P.  0.  587,  and  see 
cases,  ante,  p.  28.  To  a  declaration  on  a  general  breach  of  contract  to  deliver 
goods  weekly  for  a  year,  it  was  pleaded  that  the  contract  was  rescinded 
oefore  breach.  It  was  held  that  if  there  was  a  single  breach  before  rescis- 
sion, the  plea  failed  in  toto.    Burgess  v.  De  Lam,  27  L.  J.,  £x.  154. 

Where  there  is  an  agreement  good  under  the  Statute  of  Frauds,  an 
invalid  oral  a^ement  to  vary  the  terms  does  not  openite  by  way  of 
rescission  of  the  original  agreement.  Nobk  v.  JVard,  L.  R.,  2  Ex.  135, 
Ex.  Ch. 

The  defence  is  sometimes  pleaded  in  the  form  of  exoneration  and  dis- 
charge, but  tlie  defendant  must  prove  a  proposition  to  exonerate  on  the 
pai*t  of  the  plaintiff,  acceded  to  by  himself,  which  is  to  effect  a  rescinding  of 
the  contract  previously  made.    King  v.  Gillett,  7  M.  &  W.  55,  59. 

As  to  rescission  of  contract  of  marriage,  see  Davis  v.  Bomford,  6  H.  &  N. 
245 ;  20  L.  J.,  Ex.  139,  cited  anU,  p.  446. 


Set-off  and  Counter-claim, 

The  plea  of  set-off  was  first  given  by  2  Geo.  2,  c.  22,  s.  13,  &  8  Geo.  2, 
c.  24,  ss.  4,  5,  wliich  enabled  mutual  debts  to  be  set  off  between  the  plain- 
tiff and  the  defendant;  this  right  is  now  very  much  extended,  for,  by 
Rules  1883,  0.  xLx.,  r.  3,  "  A  defendant  in  an  action  may  set  off,  or  set  up 
by  way  of  cotmter-claim  against  the  claims  of  the  plaintiff,  any  right  or 
claim,  whether  such  set-off  or  counter-claim  sound  in  damages  or  not,  and 
such  set-off  or  counter-claim  shall  have  the  same  effect  as  a  cross  action  so 
as  to  enable  the  court  to  pronounce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross-claim.  But  the  court  or  a  judge  may, 
on  the  application  of  the  plaintiff  before  trial,  if  in  the  opinion  of  the 
court  or  judge  such  set-off  or  counter-claim  cannot  be  conveniently  disposed 
of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse  permissioii  to 
the  defendant  to  avail  himself  thereof.'*  By  0.  xxi.,  r.  10,  "  Where  any 
defendant  seeks  to  rely  upon  any  grounds,  as  supporting  a  right  of  counter- 
claim he  shall,  in  his  statement  of  defence,  state  specifically  that  he  does  so  by 
way  of  coimter-daim.'^  By  r.  16,  although  the  action  of  the  plaintiff  is  stayed, 
discontinued,  or  dismissed,  the  coimter-daim  may  nevertheless  be  proceeded 
with ;  and  by  r.  17,  ante,  p.  273,  the  court  may  give  judgment  for  the  de- 
fendant for  any  balance  found  in  his  favour.  Under  0.  xix.,  rr.  15,  et  seq.^ 
ante,  p.  283,  aU  matters  in  answer  to  a  counter-claim  or  set-off  must  be 
pleaded  in  the  same  way  as  if  it  were  a  statement  of  claim,  and  by  0.  xxiiL, 
r.  4,  ^  where  a  counter-claim  is  pleaded,  a  reply  thereto  shall  be  subject  to 
the  rules  applicable  to  statements  of  defence.''    0.  xvi.,  r.  3,  provides  that 
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the  improper  or  unnecessary  joinder  of  a  co- plaintiff  sliall  not  defeat  a  aet-off 
or  counter-claim,  if  the  defendant  prove  it  against  the  other  plaintifik  The 
nature  of  a  counter-claim  was  much  considei-ed  by  the  C.  A,  in  McGowan 
V.  Middleton,  11  Q.  B.  D.  464. 

A  counter-claim  must  contain,  in  itself,  a  specific  statement  of  the  facts 
on  which  relief  is  claimed,  and  it  is  not  sufficient  tliat  those  facts  are  stated 
in  the  defence,  which  forms  with  it  one  document  in  consecutive  paragraphs, 
unless* they  are  incorporated  in  the  counter-claim  by  reference.  HoUmnaif 
V.  York,  25  W.  R  627,  M.  R. ;  Crowe  v.  Bamicot,  6  Ch.  D.  763.  In  these 
cases  leave  to  amend  the  counter-claim  was  refused.  It  is  sufficient,  how- 
ever, if  the  counter-claim  refer  to  facts  previously  stated  in  the  pleadings, 
without  repeating  them  in  extensoj  Birmingham  Estates  Co,  v.  Smith,  13 
Ch.  D.  506.  And  it  is  not  necessarj'  that  the  counter-chdm  should  Le 
separately  headed  as  such.    Lees  v.  Patterson,  7  Ch.  D.  866. 

As  to  the  delivery  of  particulars  of  set-off  and  their  effect,  vide  antt^  pp. 
84,  et  seq. 

The  distinction  between  a  set-off  and  counter-claim  is  still  material  for 
some  purposes,  and  especially  with  reference  to  costs,  vide  ante^  p.  275.    A 
set-off  alleges  a  liquidated  demand  due  from  the  plaintiff  to  the  defen- 
dant, which  balances  the  liquidated  claim  of  the  plaintiff,  and  shows  that 
on  the  whole  account,  between  the  plaintiff  and  the  defendant,  nothing  is 
due  ^o.  the  plaintiff.    A  set-off  to  an  amount  equal  to  the  plaintiff's  clum 
is  therefore  a  defence  to  the  action.    As  to  what  constitutes  such  liquidated 
demand,  vide  post,  p.  627.    A  counter-claim,  which  is  a  creature  of  the  J. 
Acts,  vide  ante,  p.  625,  is,  on  the  other  hand,  in  the  nature  of  a  cross  action 
by  the  defendant,  which  may  be  made,  although  in  respect  of,  or  against 
a  claim  for  unliquidated  damages.     Stooke  v.  Taylor,  5  Q.  B.  D.  576,  et  seq., 
per  Cockbum,  C.  J. ;  Baines  v.  Bromley,  6  Q.  B.  D.  694,  per  Brett,  L.  J. 
See  also  Gatliercole  v.  Smith,  7  Q.  B.  D.  626,  C.  A.     Mattere  are  sometimes 
raised  by  counter-claim  which  amount  to  a  defence  to  the  action  ;  see  Love 
v.  Holme,  10  Q.  B.  D.  286.     As  to  costs  generally  in  the  case  of  a  set-off  or 
counter-claim,  vide  an^e,  pp.  274, 275.   As  to  the  effect  of  the  County  Courts 
Act,  1867,  8.  5,  and  the  J.  Act,  1873,  s.  67,  vide  ante,  pp.  276,  277. 

Where  the  defendant  has  been  obliged  to  finish  work  which  the  plaintiff 
had  contracted  to  do,  and  for  which  he  seeks  to  recover  a  general  money 
claim,  the  amount  laid  out  by  the  defendant  is  not  a  set-off,  but  matter  of 
deduction  on  a  denial  of  the  debt.  Turner  v.  Diaper,  g.  M.  &  Gr.  241.  So, 
if  the  defendant  tind  materials  for  work  done  by  the  plaintiff  for  him,  he 
may  deduct  the  value  of  such  materials  in  an  action  for  the  work,  without 
a  set-off.  Newton  v.  Forster,  12  M.  &  W.  722.  So,  where  there  are  no 
cross  demands,  but  the  nature  of  the  employment  or  dealings  necessariJy 
constitutes  an  account  consisting  of  receipts  and  payments,  debts  and 
credits,  the  balance  only  is  the  debt.  See  Greeii  v.  Farmer,  4  Burr.  2221 ; 
Le  Loir  v.  Bristow,  4  Camp.  134. 

If  the  defendant  put  in  evidence,  to  prove  a  set-off,  an  account  rendered 
by  the  plaintiff,  he  must  take  both  sides  of  the  account,  even  where  the 
plaintiff*  was  an  attorney,  and  the  other  side  of  the  account  consisted  of  the 
plaintiff's  bill  of  costs,  and  no  signed  bill  had  been  delivered  by  the  plain- 
tiff under  the  statute.  Harrison  v.  Turner,  10  Q.  B.  482.  It  has  been  held 
that  a  solicitor's  bill  may  be  set  off  without  any  previous-  delivery  of  a 
signed  bill ;  for  the  6  &  7  Vict.  c.  73  f cited  ante,  p.  450),  only  prevents 
a  solicitor  from  bringing  "  any  action '  before  such  delivery.  Brown  v. 
Tibhits,  lie.  B.,  N.  S.  855 ;  31  L.  J.,  C.  P.  206  ;  in  which  the  decisions  under 
the  old  acts,  3  Jac.  1,  c.  7,  and  2  Geo.  2,  c.  23,  which  were  not  uniform,  are 
reviewed.  See,  however,  Rawley  v.  Rawley,  1  Q.  B.  D.  460,  C.  A.,  decided 
on  similar  words  in  9  Geo.  4,  c.  14,  s.  5. 
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In  Original  Hartlepool  Collieries  Co.  v.  Gihhy  5  Ch.  D.  713,  Jessel,  M.R. 
held  that  a  cross  claim,  on  a  counter-claim,  must  have  been  complete  at  the 
<late  of  the  writ,  on  the  ground  that  such  proceeding  was  in  lieu  of  a  cross 
action  brought  at  the  sanie  time  as  the  plaintiff's  action.  In  BMall  v.  Mait- 
land,  17  Ch.  D.  174,  however,  Frv,  J.,  gave  relief  on  a  counter-claim  in  respect 
<if  a  cause  of  action  accrued  to  the  defendant  after  writ  issued  ;  and  in  Toke 
V.  Andrews,  8  Q.  B.  D.  428,  the  plaintiff  was  allowed,  in  answer  to  such  a 
counter-claim,  to  claim  a  debt  which  accrued  due  after  writ  issued.  And 
A  pecuniary  set-off  which  has  arisen  since  action  brouglit,  may  be  so  pleaded 
under  Rules  1883,  0.  xxiv.,  r.  1.  Ellis  v.  Munson,  35  L.  T.,  N.  S.  585,  C.  A. 
Where  a  counter-claim  is  founded  on  a  continuing  cause  of  action,  damages 
jire  now,  under  Rules,  1883,  0.  xxxvi.  r.  58,  ante,  284,  assessed  down  to  the 
time  of  assessment.  The  rule  was  formerly  otherwise.  See  Original  Hartlepool 
Collieries  Co.  v.  Gibb,  supra.  In  order  to  reply  the  Statute  of  Limitations 
with  effect,  it  must  appear  that  the  set-off  was  barred  before  action  Walker 
V.  ClementSy  15  Q.  B.  1046.    This  principle  will  applv  to  a  coimter-claim. 

As  to  set-off  to  action  brought  by  assignee  of  dwse  in  action^  vide 
yosty  p.  629. 

By  the  Truck  Act,  (1  &  2  WilL  4,  c.  37),  s.  5,  in  an  action  for  wages  of 
an  artificer  or  workman  in  certain  trades,  a  plea  of  set-off  for  goods  supplied 
by  the  employer  cannot  be  pleaded.  See  also  37  &  38  Vict.  c.  48,  s.  5. 
But  a  special  reply  of  these  statutes  would  be  necessary. 

Where  the  issues  in  the  claim  and  counter-claim  are  the  same,  the  plaintiff 
is  not  entitled  to  adduce  fresh  evidence,  to  contradict  the  defendant's  evi- 
dence.    Green  v.  Hevin,  13  Ch.  D.  589. 

Nature  of  the  debt  set  off,  and  of  tlie  debts  against  whicli  it  is  set  of.]  As 
^bove  observed,  it  is  still  sometimes  necessary  to  determine  whetiier  the 
<lefendant  has  a  strict  right  of  set-off  as  distinguished  from  a  counter-claim, 
xmd  for  this  purpose  the  follo^dng  principles  and  decisions  may  be  found 
iisefuL  The  debt  set  off  may  now  oe  either  a  legal  or  an  equitable  debt. 
Agra  and  Maat^rnian^s  Bank  v.  Leightan,  L.  R.,  2  Ex.  56.  So,  the  defendant 
can  now  set  off  a  bond  given  by  the  plaintiff  to  a  third  party  and  assigned 
to  the  defendant.  Cochrane  v.  Green,  9  C.  B.,  N.  S.  448  ;  30  L.  J.,  C.  P. 
^7.  So,  a  set-off  may  be  met  by  a  reply  that  the  plaintiff  is  suing  as 
trustee  only,  and  that  the  defendant  had  had  notice  of  the  assignment  of 
the  debt.  Watson  v.  Mid  Wales  Rtj.  Co.,  L.  R.  2  C.  P.  593 ;  and  see 
Wilson  V.  Gabriel,  4  B.  &  S.  243.  Thus,  where  bonds  are  issued  by  a 
-company,  with  the  intention  that  they  should  be  negotiable,  it  cannot,  as 
against  the  equitable  assignee  of  the  bond,  set  off  a  debt  due  to  the  company 
from  the  obligee  of  tlie  bond  in  whose  name  the  action  is  brought.  Dick- 
son V.  Swansea  Vale,  cbc.  Ry.  Co,,  L.  R.,  4  Q.  B.  44  ;  Higgs  v.  Northern 
Assam  Tea  Co.,  L.  R.,  4  Ex.  387  ;  In  re  Nortliern  Assam  Tea  Co,,  L.  R.,  10 
Eq.  458 ;  In  re  Imperud  Land  Co.  of  Marseilles,  L.  R.,  11  Et^.  478  ;  In  re 
Hercules  Insur,  Co.,  L.  R.,  19  Eq.  302.  See  further  as  to  the  principles  on 
which  a  set-off  was  allowed  in  equity,  Middleton  v.  Pollock,  L.  R.,  20  Eq. 
29.  A  joint  and  several  note  of  the  plaintiff  and  others  to  defendant  may 
be  set  off  against  a  debt  due  from  defendant  to  plaintiff  alone.  Otre?i  v. 
Wilkinson,  5  C.  B.,  N.  S.  526  ;  28  L.  J.,  C.  P.  3.  But  a  debt  due  from  the 
plaintiff  to  the  defendant  and  another  jointly,  cannot  be  set  off  against  a 
<lebt  due  to  the  plaintiff  from  the  defendant  alone.  Bowyear  v.  Pawson,  6 
Q.  B.  D.  540.  The  two  debts  must  be  mutual  and  due  in  the  same  right. 
Arnold  v.  Bainbrigge,  9  Exch.  153  ;  23  L.  J.,  Ex.  59.  Where,  on  A.'s  death, 
a,  banker,  B.,  transferred  the  balance  of  A.'s  account  to  the  account  of  "  C, 
executor  of  A.,"  C.  being  also  residuary  legatee  ;  held,  that  this  balance 
might  be  set  off  against  other  overdrawn  accounts  of  C.  with  B.,  the  lega- 
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tees  not  having  given  B.  any  notice  of  claim  on  the  balance.     Bailey  x. 
Finch,  L.  R,  7   Q.  B.  34.     See  also   Taylor  v.  Taylor,  L.  R.,  20  Eq.  ir^. 
But  where  A.  had  a  sepanite  account  with  a  banker  C,  which  was  over- 
drawn, and  A.  and  B.  had  also,  as  executors  of  D.,  a  joint  account  with  C, 
A.  bein^  residuary  legatee  of  D.,  and  A.  and  B.  jointly  liable  for  some  un- 
X)aid  claims  ;  it  was  held  that  one  accoimt  could  not  be  set  oif  against  tht- 
other,  l>ecau8e  a  Court  would  not,  without  any  tenus,  or  any  further  inqniri-, 
compel  B.  to  transfer  the  joint  account  to  A.  alone.    Ex  pte,  Morier^  12 
Ch.  D.  491,  C.  A.    A  set-oif  is  not  an  equity  which  runs  with  a  bill  or 
note  indorsed  when  overtlue ;  and  therefore  a  set-off  between  the  maker  an»I 
indorser,  of  such  a  note,  cannot  be  set  up  against  the  indorsee.     IVTiiUkea*^ 
V.  IValhar,  10  M.  &  W.  696 ;  (hdds  v.  Harrison,  10  Exch.  572;  24  L.  J., 
Ex.  66  ;  JEx  pte.  Sim^i,  L.  B.,  6  E(j.  344.    An  antecedent  debt  cannot  be  set 
off  against  an  instalment  of  a  pension  which  is  by  statute  not  transferable. 
Gathercole  v.  Smith,  17  Ch.  D.  1  C.  A.  ;  7  Q.  B.  D.  626,  C.  A. 

A  judgment  might  1x5  pleaded  by  way  of  set-off  though  a  writ  of  error  be 
pending  thereon.  Reynolds  v.  Beerlivg,  cited  3  T.  R  188  ;  see  Curling  v. 
Lines,  2  H.  Bl.  372  ;  and,  where  in  an  action  on  a  promissory  note  for  30/., 
the  plaintiff  took  a  verdict  for  the  whole  sum,  and  the  defendant  had  at  the 
same  sittings  an  action  against  the  plaintiff  for  11^.,  to  which  there  was  a 
set-off  of  the  note,  the  court  hela  that,  notwithstanding  the  verdict,  the 
note  might  be  set  off.  Baskerville  v.  Broim,  B.  N.  P.  180  ;  2  Buir.  1229  ; 
Hvans  V.  Prosser,  3  T.  R  186.  A  d^bt  cannot  be  set  off  till  it  is  actually 
due.  Bogerson  v.  Ladbroke,  1  Bing.  99 ;  but  where  it  has  become  due  afteV 
action  brought,  it  may  now  he  so  pleaded.  Ellis  v.  Mimson,  ante,  p.  627. 
A  debt  barred  by  the  Statute  of  Limitations  cannot  be  set  off ;  and  if 
pleaded  the  plaintiff  may  reply  the  statute  ;  B.  N.  P.  180  ;  and  it  must  be 
replied  if  relied  on.  Rules,  O.xix.,  r.  15,  ante,  p.  283.  See  as  to  this  reply^ 
ante,  p.  627. 

A  aefendant  may  counter-claim  a  several  ckim,  against  one  of  two  joint 
plaintiffs,  and  another  several  claim,  against  the  other  plaintiff.  Ma%ickester 
d^c.  By,  Co.  V.  Brooks,  2  Ex.  D.  243. 

By  Bankrupts.]  The  aises  on  mutual  credit  and  set-off  between  a  bank- 
rupt and  other  persons  will  be  found,  post.  Part  III.,  tit.  Actions  hy 
Trustees  of  Bankrupts.  Where  one  of  several  joint  debtors  becomes  bank- 
rupt, there  was  no  set-off.    Neiv  Quebrada  Co.  v.  Carr,  L.  R,  4  C.  P.  651. 

By  and  ((gainst  executors.]  Vide  post,  Part  III.,  tit.  Actions  by  and  against 
executors. 

By  factors  and  agents.]  An  agent  employed  to  recover  a  sum  of  money 
is  entitled  to  retain  a  just  allowance  for  his  labour  and  sernce  therein,  and^ 
as  such  allowance  is  not  in  the  nature  of  a  cross  demand  or  mutual  debt,  he 
may  give  it  in  evidence  under  a  denial  of  the  debt  in  an  action  for  money 
had  and  received.  Dale  v.  Sollet,  4  Burr.  2133.  See  also  the  cases  cite^ 
ante,  p.  627. 

Where  a  factor  sells  goods  without  disclosing  the  name  of  his  principal, 
the  purchaser,  being  ignorant  of  the  fact,  in  an  action  by  the  principal  for 
the  price,  may  set  off  a  debt  due  to  himself  from  the  factor.  Rabone  v, 
WiUianis,  7  T.  R.  360,  n. ;  George  v.  Clagett,  7  T.  R  359  ;  Carr  v.  Hinck- 
liff,  4  B.  &  C.  547.  So  if,  on  a  sale  of  goods  to  defendant,  the  agent  hold 
himself  out  as  owner,  and  not  as  agent  ot  the  plaintiff,  the  real  owner,  and 
the  jury  find  that  the  plaintiff  ostensibly  allowed  him  to  do  so,  then  the 
plaintiff's  claim  is  subject  to  any  right  of  set-off  existing  between  the  agent 
and  defendant  Ramozotti  v.  Bowring,  7  C.  B.,  N.  S.  851  ;  29  L.  J.,  C.  P. 
30 ;  Borries  v.  Imperial  Ottoman  Bank,  L.  R,  9  C.  P.  38  ;  Ex  pte.  Dixon^  4 
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Ob.  D.  133.     But,  if  the  factor  was  known  to  be  sucb,  and  to  sell  in  tbat 
character,  no  such  set-off  can  be  pleaded  aj^ainst  the  princiiwd  ;  Fisk  v. 
Kemptoti,  7  C.  B.  687  ;  even  though  the  defendant  did  not  know  who  the 
principal  was  ;  Setntuza  v.  Brindey,  18  C.  B.,  N.  S.  467  ;  34  L.  J.,  C.  P. 
161.     See  Maspoiis  v.  Mildred,  9  Q.  B.  D.  530,  C.  A. ;  8  Ap.  Ca.  874,  D.  P., 
cited  anU,  p.  539  ;  and  if,  before  the  goods  are  all  delivered,  and  before  any 
part  is  x)aid  for,  the  purchaser  is  informed  that  they  belong  to  the  plaintiff, 
it  has  been  ruled  that  the  purchaser  cannot  set  off  a  debt  due  to  huu  by 
the  factor.        Moore  v.  Clementson,  2  Camp.  22  ;  see  Warner  v.  M'Kay,  1 
M.  &  W.  591 ;  on  this  last  case  see  Fish  v.  Kem2)toii,  7  C.  B.^687,  693,  per 
Cresswell,  J.    If  the  purchaser  buy  through  an  agent,  the  knowledge  of  the 
agent  that  the  apparent  seller  is  an  agent,  will  affect  the  purchaser,  and 
exclude  the  set-off.     Dresser  v.  Norwood,  17  C.  B.,  N.  S.  466  ;  34  L.  J., 
C.  P.  48,  Ex.  Ch.    Wliere  A.'s  agent,  B.,  by  A.'8  authority,  employs  a  sub- 
agent,  C,  to  sell  A.*s  goods  in  B.'s  name,  there  is  no  privity  between  A. 
and  0.  {vide  ante^  p.  539),  and  in  an  action  by  A.  against  C.  for  the  price 
realised,  C.  may  set  off  any  sum  due  from  B.  to  C.    New  Zealand^  dx. 
Land  Co.  v.  WaJtsoUy  7  Q.  B.  D.  374,  C.  A.;  Kaltenbach  v.  Leicis,  23  Ch.  D. 
£4,  84,  C.  A.    But  in  the  case  of  goods  sold  after  the  revocation  of  C.'s 
authority  by  B.'s  death,  no  such  set-off  is  available,  as  the  sale  is  wrongful ; 
JS.  C.    This  head  of  set-off  arises  from  the  rule  of  law  tliat  a  vendor,  who 
accredits  his  agent  and  authorises  him  to  contract,  as  principal,  with  a  pur- 
chaser, who  knows  him  only  as  princi|)al,  cannot,  by  resuming  the  character 
of  principal,  deprive  his  vendee  of  the  equities  which  he  has  against  the 
apparent  vendor,  whether  by  common  law  (as  by  payment),  or  by  a  set-off. 
It  nas  been  held  that  a  broker  (whose  character  differs  materially  from  that 
of  a  factor),  in  selling  goods  without  disclosing  the  name  of  his  principal, 
acts  beyond  the  scope  of  his  authority,  and  that  the  buyer,  therefore,  cannot 
set  off  a  debt  due  from  the  broker  to  him,  in  an  action  for  the  price  by  the 
principal ;  Baring  v.  Corrie,  2  B.  &  A.  137  ;  thoush,  of  course,  the  relation 
IS  captible  of  being  modified  by  the  coni'se  of  dealing  between  the  broker 
and  his  principaL    See  notes  to  George  v.  CUwettf  2  Smith's  Lead.  Cases. 
A  mutual  credit  with  an  agent  who  becomes  bankrupt  is  not  >vithin  the 
principle  of  George  v.  Clagett,  sujn-a,  in  a  case  where  tlie  damages  are  un- 
Equidated.    Turner  v.  TViawkM,  L.  R.,  6  C.  P.  610. 

If  a  creditor  sues  one  of  two  debtors  jointly  liable,  the  defendant  may  show 
that  fact,  and  plead  a  set-off  of  a  debt^  due  from  plaintiff  to  the  defendant, 
and  his  co-debtor.    Stackioood  v.  Dunn,  3  Q.  B.  822. 

In  action  hy  company  in  course  of  ^ctjiding  up,]  See  post,  Part  III., 
tit.  Actions  by  companies — Companies  Act,  1862 — Special  defences  to  caUs — 
Set-off. 

To  action  by  assignee  of  ckose  in  action,']  A  builder  D.  entered  into  a 
contract  with  the  defendant  to  build  a  house  ;  D.  assigned  his  interest  in 
the  contract  to  tlie  plaintiff,  who  sued  the  defendant  thereon  under  J.  Act, 
1873,  s.  25  (6),  ante,  p.  281,  it  was  held  that  the  defendant  mi^ht  set  off  or 
deduct  from  the  plaintiffB  claim,  the  damages  he  liad  sustained  by  D.'s 
bi'eadi  of  the  contract,  but  could  not  recover  damages  against  the  plaintiff. 
Young  v.  Kitchin,  3  Ex.  D.  127. 

Tender, 

On  issue  joined  as  to  the  tender,  the  date  of  the  writ,  as  stated  on  the 
statement  of  claim,  is  evidence  of  the  commencement  of  the  action ;  see 
HHiipple  v.  Manley,  1  M.  &  W.  432. 
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Tlie  defence  of  tender  is  only  applicable  to  cases  where  the  port  vpleadini; 
haw  been  guilty  of  no  breach  of  hL**  contract.  Hume  v.  Peploe,  8  East,  16\ 
170,  per  lA.  Ellenborough,  C.J.  Hence,  where  a  debt  is  payable  on  a  d&y 
certain,  as  on  an  acceptance,  a  defence  of  payment  pod  diem  is  generally 
inapplicable.  S.  C.  ;  FooUf  v.  Tiunbmlge,  2  M.  &  W.  223  ;  2  Wma.  Saund. 
48  0,  (t).  Where  a  note  is  payable  on  demand,  a  tender  of  the  amoont  and 
interest  ds  die  in  diem  is  a  good  defence.  Norton  v.  Ellani,  2  M.  &  W. 
461,  463,  per  Parke,  B. 

By  whom  a  tender  must  he  mxtde,']  Tlie  tender  need  not  be  made  by  the 
debtor  himself ;  it  is  sufficient  if  made  by  his  agent ;  and  a  tender  by  an 
agent,  at  his  own  risk,  of  more  than  the  money  given  to  him  by  his  prin- 
cipal, is  good.     Redd  v.  Goldring,  2  M.  &  S.  86,  post,  p.  631. 

To  %chom  a  tender  must  he  mMde."]  A  tender  to  a  person  authorized  by 
the  creditor  to  receive  money  for  him  is  sufficient  Goodland  v.  Bleteitk,  I 
Camp.  477  ;  Kirton  v.  BraithioaiU,  1  M.  &  W.  310.  Where  a  clerk,  in  the 
habit  of  recei^•ing  money  for  his  master,  was  directed  by  him  not  to  receive 
the  sum  in  question,  for  that  he  had  put  it  into  the  hands  of  his  attorney, 
and  the  clerk,  on  tender  made,  refiiseu  to  receive  the  money,  aasigning  the 
reason,  it  was  held  to  be  a  good  tender  to  the  princi])al.    moffat  v.  Parsons, 

5  Taunt.  307.  So  if  he  refuse,  saying  he  had  no  instructions.  Finch  v. 
Boning,  4  C.  P.  D.  143,  per  Ld.  Coleridge,  C.J.  But,  a  tender  made  to  the 
manoging  clerk  of  the  plaintifTs  attorney,  who  at  the  time  disclaimed  any 
authority  from  hi.s  master  to  receive  the  debt,  was  held  insufficient.  Bing- 
ham V.  Allporiy  1  Nev.  &  M.  398  ;  accord,  per  Parke,  B.,  WaUon  v.  Hdher- 
inyton,  1  Car.  &  K.  36.  A  tender  of  the  debt  sued  for  to  the  solicitor  on 
the  record,  while  he  continues  to  be  such,  is  a  good  tender  to  the  principaL 
Crozer  v.  Pilling^  4  B.  &  C.  26.  And  a  tender  to  a  person  in  the  office  of 
the  plaintiffs  solicitor,  to  whom  the  defendant  was  referred  by  the  clerk  in 
the  office,  and  who  refused  the  tender  only  as  being  not  enough,  was  held  a 
good  tender  without  showing  who  that  perstm  was.     /FiZ/mot  v.  Smithy  M. 

6  M.  238.  So,  a  tender  to  a  person  in  tne  plaintiffs  (a  merchant)  place  of 
business,  who  appeared  to  be  conducting  it,  is  good,  though  not,  in  fact, 
entrusted  to  receive  money.  Barrett  v.  Deere,  Id,  200.  But  it  is  other- 
wise where  the  pa^uent  is  not  coimected  w^ith  the  plaintiffs  business,  but 
quite  collateral  to  it.  Sanderson  v.  Bell,  2  Ci*.  &  M.  304.  Where  the  money 
was  brought  to  the  house  of  the  plaintiff  and  delivered  to  his  servant,  who 
appeared  to  go  with  it  to  his  master  and  returned  saying  that  his  master 
would  not  take  it,  it  was  held  to  be  evidence  from  which  the  iuiy  might 
infer  a  tender.  Anon,,  1  Esp.  349.  A  tender  of  a  ])artnership  debt  to  one 
©f  several  partners  is  sufficient.    Douglas  v.  Patrick,  3  T.  R  683. 

Tei\der — to  what  amount.']  Tender  of  a  part  of  one  entire  debt  is  inope- 
rative ;  Dixon  v.  Clark,  5  C.  B.  365  ;  and  the  debtor  cannot  apply  a  set-off 
in  reduction  of  the  amount  due  so  as  to  make  a  tender  of  the  balsaice  cooA- 
SearUs  v.  Sadgrare,  5  R  &  B.  639  ;  25  L.  J.,  Q.  B.  15  ;  PhiUpotUv,  CUfton, 
10  W.  R.  i:}5,  M.  T.  1861,  Ex.  If  the  objection  appear  on  the  record,  the 
defence  may  be  ol)jected  to  in  point  of  law ;  otherwise  the  plaintiff  must  reply, 
that  the  sum  tendered  was  part  of  a  larger  amount  due,  which  formed  one 
entire  cause  of  action.  Hesketh  v.  Fawcett,  11  M.  &  AV.  356 ;  Dixon  v.  Clark', 
Searles  v.  Sadgrare,  supra.  If  a  man  tenders  more  than  he  ought  to  nay  it 
is  good  ;  for  the  other  ought  to  accept  so  much  as  is  due  to  hnn.  IVmei 
case,  5  Rep.  114  ;  Astley  v.  Reynolds,  2  Str.  916.  Thus  proof  of  a  tender  of 
20/.  9s,  m.  in  bank  notes  and  silver  will  support  a  plea  of  tender  of  20/. 
Dean  v.  James,  4  B.  &  Ad.  546.     But,  it  seems  that  such  a  tender  is  only 
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^ood  where  it  is  made  in  moneys  numbered,  so  that  the  creditor  may  take 
wliat  is  due  to  him  ;  therefore  a  tender  of  a  5/.  note,  requiring  change,  is 
not  go<Kl.  Betterbee  v.  Davisy  3  Camp.  70 ;  Robinson  v.  Cook,  6  Taunt.  336 ; 
JVatkim  v.  Rohb,  2  Esp.  711  ;  Brady  v.  Jmies,  2  D.  &  Rv.  305.  But,  a 
tender  of  too  much,  witnout  requiring  change,  is  good.     6ead  v.  Goldring, 

2  M.  &  S.  86.  So,  tender  of  enough  to  pay  one  of  several  items  in  a  bill  it* 
offered  in  satisfaction  of  the  whole,  is  not  good  ;  but,  if  specifically  applied 
Ly  the  debtor  to  that  one  item  at  the  time  of  payment  it  is  a  good  tender. 
Hardingluxin  v.  AUen^  5  C.  B.  793.  And,  where  a  greater  sum  is  tendered 
than  the  simi  pleaded,  and  the  creditor  refuses  to  receive  it  only  on  the 
ground  that  the  amount  is  not  sufficient,  and  not  on  account  of  the  form  of 
tlie  tender,  the  tender  is  good.  Black  v.  Smith,  Peake,  88 ;  Saunders  v. 
Gnihanij  Gow,  121.  So,  where  defendant  laid  down  a  ^ss  sum  in  coin, 
and  desired  the  ]>laintiff  to  tell  him  what  waA  due,  and  to  take  principal 
and  interest  out  of  it,  this  was  held  good.  Bevans  v.  liees,  5  M.  &  W.  306. 
Where  a  partv  has  several  demands,  for  unequal  sums  against  several 
persons,  a  tender  of  one  sum  for  the  debts  of  all,  is  not  a  good  tender  of  any 
one  of  the  debts.  Strong  v.  Harvey ,  3  Bing.  304,  A  tender  to  one  of  several 
paitners,  including  a  debt  due  to  the  partnership,  and  also  a  debt  due  to 
that  one  partner  individually,  is  a  good  tender  of  the  partnership  debt, 
unless  objected  to  on  account  of  the  form  of  the  tender.     Douglas  v.  Patrick, 

3  T.  R.  683 ;  and  see  Black  v.  Smith,  supra.  A  tender  to  the  creditor's 
solicitor,  who  has  demanded  payment,  need  not  include  the  costs  of  the 
solicitor's  letter.  Kirtmi  v.  Braithtcaite,  1  M.  &  W.  310  ;  and  see  Caine  v. 
CouUon,  1  H.  &  C.  764  ;  32  L.  J.,  Ex.  97. 

Tender — in  tvliat  kind  of  money.]  By  the  Coinage  Act,  1870,  (33  &  34 
Vict.  c.  10),  s.  20,  and  sched.  2,  Uie  stats.  56  Geo.  3,  c.  68,  and  29  &  30 
Vict  c.  65,  are  repealed,  subject  to  the  provision  that— (3)  "  Every  branch 
of  the  mint  whicn  at  the  passing  of  tnis  act "  (4th  April,  1870)  "  issues 
coins  in  any  British  possession  shall,  until  the  date  ii.xed  by  any  proclama- 
tion, made  in  pursuance  of  this  act,  with  respect  to  such  branch  mint,  con- 
tinue in  all  respects  to  have  the  same  power  of  issuing  coiiLs,  and  l>e  in 
the  same  position  as  if  this  act  had  not  passed,  and  coins  so  issued  shall 
be  deemed,  for  the  purpose  of  this  act,  to  nave  been  issued  from  the  mint."* 

By  sect.  4,  "  A  tender  of  payment  of  money,  if  made  in  coins  which  have 
been  issued  by  the  mint  in  accordance  with  tlie  provisions  of  this  act,  and 
have  not  been  called  in  by  any  proclamation  made  in  pursuance  of  this 
act,  and  have  not  become  diminished  in  weight,  by  wear  or  otherwise,  so 
as  to  be  of  less  weight  than  the  current  weight,  that  is  to  say,  than  the 
weight  (if  any)  specined  as  the  least  current  weight  in  the  first  schedule  to 
this  act,  or  less  than  such  weight  as  may  be  dechsu^  by  any  proclamation 
made  in  pursuance  of  this  act,  shall  be  a  legal  tender, — 

In  the  case  of  gold  coins  for  a  payment  of  any  amount ; 

In  the  case  of  silver  coins  for  a  payment  of  an  amount  not  exceeding  40^., 
but  for  no  greater  amount ; 

In  the  case  of  bronze  coins  for  a  payment  of  an  amount  not  exceeding 
Is.,  but  for  no  greater  amount. 

Nothing  in  uiis  act  shall  prevent  any  paper  currency  which  luider  any 
act,  or  otherwise,  is  a  legal  tender  from  being  a  legal  tender." 

The  schedule  gives  least  current  weights  in  the  case  of  gold  coins  only. 

Sect.  11  empowers  her  majesty  in  council  by  proclamation,  among  other 

*  Under  29  &  SO  Vict.  c.  65,  s.  1,  the  soTereigiu  and  half-sovereigns  issneil  by 
tlie  branch  mint  of  New  Soath  Wales  were  made,  and  have  continued  to  be  a  legal 
tender. 
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things — ^5)  To  call  in  coins  ;  (6)  To  direct  that  any  coins  other  tlmii  goM, 
silver  or  bronze,  may  be  current  and  a  legal  tender  up  to  5<. ;  (7)  To  dirttt 
that  coins  coined  in  any  foi^ign  country  may  be  a  le^il  tender  at  prescnlitd 
rates,  having  regard  to  the  weight  and  fineness  of  the  coin  as  compared  vitb 
the  current  coins  of  the  r^alm  ;  (8)  To  direct  the  establishment  of  bxancji 
mints  in  her  majesty's  dominions. 

By  the  3  &  4  Will.  4,  c.  98,  s.  6,  it  is  provided  that  a  tender  of  a  note  or 
notes  of  the  Bank  of  England,  expressed  to  be  payable  to  bearer  on  demand, 
shall  be  a  legal  tender  to  the  amount  exjiressed  in  such  note  or  notes  for  all 
sums  above  bl.  on  all  occasions  on  which  any  tender  of  nionejr  may  be 
legally  made,  so  long  as  the  Bank  of  England  shall  continue  to  pay  on 
demand  their  said  notes  in  legal  coin  ;  provided  that  no  such  note  snail  be 
deemed  a  legal  tender  of  payment  by  the  Bank  of  England,  or  any  of  its 
branch  banks.  It  may  be  obser^^ed  that  these  notes  are  not  a  legal  tender 
in  Ireknd,  8  &  9  Vict,  c  37,  s.  6 ;  or,  Scotland,  Id  c.  38,  s.  15. 

The  party  to  whom  the  tender  is  made  is  not  obliged  to  state  his  objec- 
tion to  receiving  it,  but,  if  he  does  so,  he  must  rely  on  the  objection  he 
states,  and  he  will  be  taken  to  have  waived  other  objections.  Thus,  if  he 
claim  a  larger  amount  than  that  offered,  and  give  that  alone  as  a  reason  for 
not  accepting  it,  he  cannot  aftei'waitls  object  Ujat  the  tender  was  in  countzy 
bank  notes ;  per  Bay  ley,  B.,  in  Polqlass  v.  Olivery  2  C.  &  J.  17;  Loekyer  v. 
Jones,  Peake,  180,  n.  A  tender  of  a  Wiker*s  cheque  may  be  good  under  the 
like  circumstances,  jyilby  v.  JVarreti,  Tidd.  Prac.  8th  ed.  187  ;  Janes  v. 
Arthur^  8  Dowl.  442. 

Tender — money  must  be  produced.]    The  actual  production  of  the  money 
due  is  necessary,  unless  the  creditor  dispense  with  the  production  of 
it  at  the  time,  or  does  anything  which  is  equivalent  to  a  dispensation. 
Thomas  v.  Evans,  13  East,  101;  Polglass  v.  Oliver,  supra.     In  Tkcma*  v. 
EvanSy  supra,  the  defendant  left  10/.  with  his  clerk  for  the  nlaintiff,  of 
which  the  clerk  informed  the  plaintiflf  when  he  called,  and  the  plaintifT  said 
he  would  not  receive  the  102.  nor  anything  less  than  his  whole  demand,  but 
the  clerk  did  not  produce  the  102.,  this  was  held  to  be  no  tender  ;  and 
Dickinson  v.  Skee,  4  Esp.  68,  is  to  the  same  effect.  But,  where  the  defendant 
went  to  the  plaintiff  and  told  him  he  had  82.  18«.  6d  in  his  pocket,  which 
he  had  brought  for  the  purpose  of  satisfying  his  demand,  but  the  plaintiff 
told  him,  **  he  nee<l  not  give  himself  the  trouble  of  offering  it,  for  that  he 
would  not  take  it,*'  the  tender  was  held  to  be  good.     DougUu  v.  Patrick,  3 
T.  R.  684 ;  and  see  Ryder  v.  Tmcnsend,  7  D.  &  Rv.  119.     The  agent  of  the 
defendant  met  the  plaintiff  in  the  street,  and  told  him  that  he  w^as  come  to 
settle  the  business  between  the  defendant  and  him,  and  that  he  was  desired 
by  the  defendant  to  offer  him  42.  ;  the  plaintiff  said  he  would  not  take  it ; 
the  witness  then  said  he  would  give  nim  the  other  lOs,  out  of  his  own 
pocket,  and  run  the  risk  of  bein^  repaid  ;  he  then  pulled  out  his  pocket- 
Dook,  and  told  the  plaintiff  that,  if  he  would  ^o  into  a  neighbouring  public- 
house,  he  would  pay  him,  but  the  plaintiff  said  he  would  not  take  it ;  this 
was  held  to  be  a  good  tender  of  42.  10«.    Read  v.  Goldring,  2  M.  &  S.  86. 
Where  a  witness  stated  that  the  defendant  was  willing  to  give  the  plaintiff  102., 
and  the  witness  offered  to  go  and  fetch  that  sum,  but  that  the  plaintiff  said 
''she  need  not  trouble  herself,  for  he  could  not  take  it,"  this  was  held 
to  be  a  good  tender.    Harding  v,  JJavies,  2  C.  &  P.  77.    And  see  sJso 
Polglass  v.  Oliver^  supra,  from  which  it  would  appear  that  the  tender  in 
Thomas  v.  Evans,  supra,  ought  to  have  been  held  sufficient    Where  money 
was  offered  by  Utter,  whicn  the  plaintiff  declined  by  lette-r,  saying,  "I 
decline  your  tender,"  this  was  held  insufficient.    Poumey  v.  Blomherg,  14 
Sim.  179.    On  a  plea  of  tender  of  12.  12^.  6d,  the  jury  found,  specially,  that 
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the  defendant's  attorney  called  on  tlie  plaintiff,  and  said,  "  I  come  to  pay 
you  \L  12«.  6rf.  which  the  defendant  owes  you ; "  that  the  attorney  put  his 
■-       nand  in  his  jwcket,  but  did  not  j)i'oduce  the  money,  the  plaintiff  Haying,  **  I 
:      can't  take  it ;  the  matter  is  now  m  the  hands  of  my  attorney."    It  was  held 
t       that,  upon  tliis  finding,  the  defendant  was  not  entitled  to  judgment.    Finch 
V.  Brook,  1  N.  C,  253 ;  S.  C,  1  Scott,  70.     But,  the  court  seem  to  have 
:       been  of  opinion  that  a  dispensation  of  the  production  might  have  been  in- 
ferred from  the  above  facts,  and  found  by  the  jury.     See  £x  parte  Danh,  2 
D.  M.  &  G.  936 ;  22  L.  J.,  Bky.  73. 

L 
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r        tnust  be  evidence  of  an  unqiuUiJied  offer.    An  offer  of  payment,  clogged 
r        >vith  a  condition  that  it  should  be  accepted  as  the  balance  due,  does  not 
.       amount  to  a  legal  tender.     Evans  v.  Judkins,  4  Camp.  156 ;  Huxham  v. 
Smith,  2  Camp.  21  ;  Strong  v.  Harvey,  3  Bing.  304  ;  Haxijah  v.  May,  4  Ad. 
I        &  E.  954.    But,  a  tender,  accompanied  by  a  statement  by  the  defendant 
that  "  he  has  come  to  pay  the  amount  of  his  (the  plaintiff's)  bill,"  is  suffi- 
cient, though  the  plaintiff  insisted  that  "  it  was  not  his  bill,"  and  refused  it 
'        on  that  account ;  for  such  statement  is  no  more  than  is  implied  in  every 
tender,  \dz.,  that  the  debtor  intends  to  cover  the  whole  demand,  and  asseits 
that  it  does  so.     Henwood  v.  Oliver,  I  Q.  B.  409  ;  Boicen  v.  Oioen,  11  Q.  B. 
'         130.     So,  a  tender  of  the  full  amount  demanded,   accompanieil  with  a 
protest  is  good.    Mannhig  v.  Lunn,  2  Car.  &  K.  13  ;  Thorpe  v.  Burgess,  8 
Dow^L  603  ;  Scott  v.  Uxbridge  <i-  Kichmanstoorth  By,  Co.,  L.  K.,  1  C.  P.  596 ; 
Sioeny  v.  SmWi,  L.  R,  7  £q.  324  ;  and  Simmona  v:   Wilmotty  3  Esp.  94, 
seems  to  be  not  law.    If  the  tender  cannot  be  accepted,  without  supplying 
evidence  of  an  admission  that  no  moi^  is  due,  then  it  is  conditional,  and 
therefore  bad.    Boioen  v.  Owen,  supra.    So,  whei-e  a  tender  is  accompanied 
with  a  demand  of  a  receipt  in  full  of  all  demands.     GUisscott  v.  Day,  5  Esp. 
48  ;  Higham  v.  Baddely,  Gow,  213  ;  Bydtr  v.  Tointneyid,  7  D.  &  Ry.  119. 
Where  the  defendant  tendered  the  money,  saying,  "  If  you  will  give  me  a 
stamped  receipt,  I  will  pay  you  the  money,"  and  the  plaintiff  refused  to 
take  it,  Abbott,  C.J.,  held  this  to  be  no  tender.     Laing  v.  Header,  1  C.  & 
P.  257.    It  was  held  in  that  case  that  the  debtor  ought  to  present  a  piece 
of  paper,  stamped  with^he  ad  valorem  receipt  stamp,  to  the  creditor,  and 
require  him  to  give  a  receipt ;  if  the  latter  refused  to  do  so,  and  to  pay  for 
the  receipt  stamp,  he  was  liable  to  a  penalty  by  the  43  Geo.  3,  c.  126,  ss.  4, 5. 
This  enactment  was  repealed  by  33  &  34  Vict.  c.  99,  and  under  the  Stamp 
Act,  1870,  s.  123,  the  payee  of  money  is  hable  to  a  penalty  if,  in  any  case 
where  a  receipt  would  be  liable  to  duty,  he  refuse  to  give  a  receipt  duly 
«tamp|ed,  and  he  is  bound  also,  under  sect  121,  to  cancel  the  stamp  if 
adhesive ;  but  as  there  is  no  provision,  tis  in  the  earUer  Act,  that  the  debtor 
must  present  a  receipt  for  the  creditor  to  sign,  the  creditor  nuist  now  find 
the  stamp  ;  as,  however,  the  stamp  is  a  uniform  one  of  !(/.,  this  is  productive 
of  no  great  hardship.    But,  though  a  party,  tendering  money,  cannot,  in 
general,  demand  a  receipt  for  it,  yet  where  the  creditor  did  not  object  to 
the  demand  of  n  receipt,  but  only  that  the  sum  was  insufficient,  the  tender 
was  held  good.     Riclvardsvii  v.  Jackson,  8  M.  &  W.  298.    Some  doubt  seems 
to  liave  been  expressed  in  this  case  as  to  whether  the  demand  of  a  receipt, 
in  any  case,  would  render  a  tender  insufficient.    But,  where  two  quarters' 
rent,  due  Michaelmas  and  Christmas,  was  demanded,  and  the  tenant  ten- 
dered the  Christmas  only,  and  demanded  a  receipt  for  Hiat  quarter's  rent, 
this  was  held  to  be  no  siifficient  tender  even  of  that  quarter's  rent,  the  con- 
test between  the  parties  being  whether  one  or  two  quarters*  rent  was  due. 
jPYncA  v.  Miller,  5  C.  B.  428.    Where  the  defendant  tendered  a  sum  of 
money,  and  at  the  same  time  delivered  a  counter-claim  upon  the  plaintiff, 
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and  the  plaintiff  did  not  take  up  the  money  or  paper,  but  eimpilT  nJI. 
**  You  must  go  to  my  attorney,"  the  tender  was  held  insnfBcieiit.  Bm  i.  t 
Joiie*,  2  D.  &  Ry.  305. 

AVhether  a  tender  Ite  conditional  or  not  is  a  questiun  for  the  jniy,  wbr?r 
the  wonLs  or  fa<,ts  accompanying  it  are  disputed.  Ecket^in  v.  Br^u  A4*,  T 
Ad.  &  E.  80.  But,  if  the  gooilness  of  it  turns  outhe  meaning  or  \e^  ef-.: 
of  a  letter  or  writing  accomj»anying  it,  then  the  question  is  for  the  jn  b- ; 
sembUj  Boiren  t.  Chrrn,  11  Q.  6.  130.  And  the  same  role  would  sernua 
principle,  to  a]iply  to  unwritten  expressions  used  by  the  p^ity  tendenn^ 
where  the  tenor  of  them  Ls  not  disputed. 

Tenrler — ^yrior  or  subseavent  demand  and  refu^iL']  The  defence  will  W 
defeated  by  showing  a  demand  and  refusal,  prior  or  subsequent  to  tik 
tender.  Bennett  v.  ParJxr,  I.  R,  2  C.  L.  89,  Ex.  ;  Poole  v.  TKmhridg^,i 
M.  &  W.  223,  226 ;  1  AVms.  Saund.  33  c,  (2X  The  demand  and  leh^ 
must  now  be  rejilied  s]»ecially.  Rules  1883,  O.  xix.,  r.  15,  an/^,  p.  2S3.  Tbe 
demand  mui^  be  proved  to  be  of  the  precise  sum  tendered.  Sp^fbeif  v.  Hi^<, 
1  Camp.  181  ;  Birem  v.  Griffitlts,  5  B.  &  A.  630.  The  demand  most  be  k 
a  ])erson  authoriznl  at  the  time  to  receive  the  money  ;  and  therefore  i 
demand  by  a  clerk  of  the  plaintiff's  solicitor  (who  does  not  bring  hi- 
master's  i-eceipt)  is  insufficient.  Coore  v.  Calla\ray,  1  E^p.  115.  And  tie 
subsequent  adioption  of  an  unauthorized  demand  is  not  enough.  Story  i^n 
Agency,  s.  247.  A  subsequent  demand  upon  one  of  two  joint  dchtorv  i* 
sidficient  PeiTHf  v.  Boirles,  1  Stark.  323.  A  letter  sent  by  the  plaintiff 
and  received  bv  the  defendant,  demanding  the  sum  tendered,  is  not  suSl- 
cient  evidence  of  a  sul)i«ec|uent  demand  ;  for,  at  the  time  of  the  demmd, 
the  defendant  should  have  an  opportunity  of  immediately  paying  the  snm 
demanded.  Edvranh  v.  YeaJteSj  Rv.  &  M.  360  ;  but  see  Hayttard  v.  Honi', 
4  Esp.  93. 
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ACTIONS   ON   SPECIALTIES. 
ACTION  ON  COVENANTS  RELATING  TO  LAND. 

The  evidence  in  this  action  depends  npon  the  particular  "breaches  of 
covenant  alleged  by  the  plaintiff,  and  the  mode  in  which  they  are  stated  or 
denied  in  the  pleadings.  A  covenant  is  nothing  more  than  an  agi-eement 
expressed  in  an  instrument  in  writing,  executea  as  a  deed.  Such  agree- 
ments, after  proof  of  the  deed  in  which  they  are  contained,  are  subject  to 
the  rules  of  construction  applicable  to  ordinary  documents.  As  land  is  for 
the  most  part  conveyed  and  leased  by  instruments  under  seal,  certain  cove- 
nants usually  inserted  in  these  instruments  are  freauently  the  subject  of  an 
action.  The  evidence  necessary  in  the  proof  of  a  breacli  of  several  of  the 
more  important  of  these  covenants  will  here  be  given. 

Covenants  in  general  A  There  need  be  no  formal  wor<ls  of  covenant.  Any 
words  in  a  deed,  showmg  an  agreement  to  do  a  thing,  make  a  covenant ;  as 
**  that  the  lessee  shall  repair  ;'*  Com.  Dig.  Covenant,  (A.  2).  **  It  is  agreed 
that  A.  sliall  pay  B.  for  nis  goods,"  is  a  covenant  by  B.  to  deliver  them  to 
A.,  as  well  as  by  A.  to  jwy.  So,  a  lease  by  A  to  B.  "  excepting  a  room  and 
free  passage  to  it,"  is  a  covenant  by  B.  not  to  disturb  the  passage,  but  is  not 
a  covenant  as  to  disturbing  in  the  room.  So,  a  covenant  may  be  in  the 
form  of  a  proviso  or  condition.  Id. ;  Brookes  v.  Drytdale,  3  (5.  P.  D.  52. 
A  recital  oi  an  intended  fine  iji  an  agreement  may  amount  to  a  covenant  to 
levy  one.  Id. :  Farrall  v.  Hilditch,  5  C.  B.,  N.  S.  840  ;  28  L.  J.,  0.  P. 
221.  So  the  recital  in  a  lease  of  the  intention  of  the  parties  that  a  mill 
should  be  erected,  and  a  covenant  to  leave  it  in  repair,  amount  in  law  to  a 
covenant  to  erect  it.  Sampson  v.  Easterby^  9  B.  &  C.  505  ;  6  Bing.  644,  Ex. 
Ch.  But,  a  conveyance  by  A.  to  a  railway  company  of  land,  "  intended  to 
be  formed  into  a  new  course  "  for  a  river,  and  a  covenant  by  the  company 
to  make  a  bridge  over  the  new  cut  for  A.'s  use,  does  not  imply  a  covenant 
to  make  the  new  cut  or  divert  the  river.  RasJileigh  v.  S,  E.  Ry.  Co.y  10 
G.  B.  612,  This  case  was,  however,  doubted  in  the  House  of  Loitls  on  an 
appeal,  and  was  compromised.  See  Knight  v.  Gravesend^  dr.  Watencorks  Co.^ 
2  H.  &  N.  6  ;  27  L.  J.,  Ex.  73.    An  acknowledgment  by  A.  in  a  deed  that 

he  owes  B.  £ ,  may  be  treated  as  a  covenant  to  pay,  if  an  intention  to 

enter  into  an  engagement  to  pay  appear  on  the  face  of  the  deed  ;  Saunders 
V.  MUsome,  L.  R.  2  Eq.  573  ;  but,  not  if  the  acknowledgment  l^e  merely  for 
a  collateral  purpose.  Courtney  v.  Taylor^  6  M.  &  Gr.  861  ;  Holland  v.  Hol- 
Innd,  L.  R,,  4  Ch.  449  ;  Jackson  v.  N.  E.  By.  Co.,  7  Ch.  D.  573.  See  also 
Knight  v.  Gravesend,  dx,  Waterworks  Co.,  supra.  An  indenture  between  A. 
and  B.  provided  that  A.  should  buy  all  the  coal  used  by  him,  from  B.,  but 
that  B.  "  should  not  be  compelled  to  supply  more  than  6(X)  tons  per  week," 
and  in  case  of  inability  to  supply  "  to  ttie  extent  agreed  upon,"  and  notice 
thereof  to  A.,  A.  might  l»uy  elsewhere  :  this  was  held  U}  he  a  covenant  by 
B.  to  supply  coal  to  the  extent  of  500  tons  unless  unable  from  substantial 
cause.  Irood  v.  Copper  Miners'  Co.,  7  C.  B.  906.  A  covenant  by  the  lessee 
of  a  coal  mine  to  draw  to,  and  deposit  on  the  surface  of  the  demised  pre- 
mises by  some  of  the  pits  or  shafts  of  the  demised  mine,  for  the  use  of  the 
lessor,  all  the  manure  made  undergroimd,  does  not  imply  a  covenant  by  the 
lessee  to  make  pits  or  shafts  on  the  demised  ]an<l,  although  such  pits  may 
have  been  contemplated  by  both  parties.  James  v.  Cochrane,  7  Exch.  170  ; 
21  L.  J.,  Ex.  229  ;  Ex.  Ch.,  8  Exch.  556  ;  22  L.  J.,  Ex.  201. 

By  the  8  &  9  Vict.  c.  106,  s.  4,  in  deeds  executed  since  the  1st  October, 
1845,  the  word  "  give  "  or  "  grant "  shall  not  im\Ay  any  covenant  in  respect 
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of  real  property,  except  by  force  of  some  Act  of  Parliament  (such  as  by  t^ 
Lands  Clauses  Consolidation  Act,  1846,  s.  132).  This  is  in  reference  to  tt. 
old  authorities  by  which  covenants  were  implied  from  the  woida  **gi^«.' 
^' grant/'  and  "demise;"  Com.  Dig.  Covenant,  (A.  4).  The  former  Ar- 
does  not  restrain  the  effect  of  the  word  "  demise,"  which  still  implies  a 
covenant  for  title,  but  such  implied  covenants  are  restrained  bv  eipre* 
covenants  contained  in  the  same  deed  and  incompatible  with  them ;  k 
^xpressum  facit  cesuire  taciturn;  Shep.  Touch,  cap.  7,  p.  165-  Vide  pod,  pji 
659,  660.  As  to  the  covenants  for  title  now  implied  in  conveyances  U 
virtue  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  44  &  46  Vid 
c.  41,  vide  post,  p.  6o7. 

The  following  ai-e  some  of  the  most  material  issues  arising  in  actions  os 
deeds  and  bonds  generally : — 

Evidence  on  defe}vce8  denying  execution  of  deedJ]  By  Rules,  1883,  0.  xiL 
r.  20,  ante,  p.  283,  imder  this  defence,  which  now  in  part  takes  the  nlac*  yC 
the  old  plea  of  noii  est  factum,  the  plaintitf  need  only  produce  ana  priAf 
the  execution  of  the  deed.  As  to  the  proof  of  the  execution  of  corw>rai-'"a 
deeds,  vide  ante,  p.  123  ;  of  private  deeds,  ante,  p.  124,  et  seq.  Where  ibc 
action  is  not  for  any  liquidated  sum,  it  is  cdso  necessary  to  prove  the  amount 
of  damage. 

Formerly,  where  a  deed  was  pleaded  according  to  its  supposed  le^'al 
effect,  noil  est  factum  put  in  issue  not  only  the  execution  of  it,  but  tlie  It^ 
effect  as  stated.  North  v.  JVakefield,  13  Q.  B.  536.  The  plea  in  such  «  ca*, 
in  effect,  denied  execution  of  any  deed,  con-eaponding  with  the  one  descrilw 
in  the  count.  But  where  the  deetl  was  recited  veriaiim,  the  constnictiofl 
was  for  the  court  on  demurrer,  and  ^wn  ed  factum  oidv  denied  the  execution, 
or  the  accuracy  of  the  transcript  of  the  deed  set  forth.  Semb,  S.  C.  h 
seems,  however,  that  Rules,  1883,  0.  xix.,  rr.  15,  17,  anU,  p.  283,  will  dov 
in  many  cases  require  a  special  defence  to  be  pleaded. 

Under  special  defences  the  defendant  may  show  tliat  the  deed  v« 
executed  as  an  escrow,  and  was  to  take  effect  as  a  deed  only  npon  some 
giwen  event  which  has  not  happened  ;  or  that  the  deed,  after  being  sealed, 
was  tendered  to  the  covenantee,  and  he  expressly  rejected  it ;  ante^  p- 1^^ 
or  in  the  case  of  a  corporation  deed,  irregularity,  or  want  of  due  authority  la 
the  execution  of  the  aeed  ;  antey  ji.  123. 

If  the  seal,  other  than  that  of  the  defendant,  be  removed,  the  deed  jdsj 
be  given  in  evidence,  if  it  be  a  several  deed  ;  MaUhtwson  v.  Lydiate^  5  Kep. 
22  ;  Cro.  Eliz.  408  ;  contra,  if  it  be  a  joint  or  joint  and  several  deed.  U'^ 
Seaton  v.  Henson,  2  Lev.  220. 

AVhere  a  bond  is  produced  at  the  trial  in  a  cancelled  state,  e.,</.,  with  the 
seal  broken  off,  the  question  seems  to  be  whether  the  bond  was  cancelled 
before  or  after  defence  pleaded.  NicJwlU  v.  Haywood^  Dyer,  59  a;  MichM^^^ 
ikockwith,  Cro.  Eliz.  120;  WMpdMs  case,  5  Rep.  119;  and  see  ToU^- 
Kmhjy  11  M.  &  W.  1.  But  the  party  relying  on  the  deed  may  show  thit 
the  seal  was  removed  under  circumstances  not  amounting  to  a  cancellatioB. 
Vide  ante,  pp.  589,  690. 

If  a  bona  be  setiled  and  delivered  to  a  man's  use,  and  he  die  before  notice^ 
his  executors  may  sue  upon  it.     Dyer,  167.  . 

In  an  action  by  lessor,  on  covenants  contained  in  a  lease  under  seal,  and 
which  depend  on  the  existence  of  tlie  term,  as,  for  instance,  those  to  rep«^ 
and  pay  rent  during  the  term,  the  defendant  may  set  up  as  a  special  defence 
that  the  lease  has  not  been  executed  by  the  lessor.  HuxUman  v.  Af^i^ 
Exch.  72 ;  22  L.  J.,  Ex.  81 ;  Pitman  v.  Woodbury,  3  ExcL  4.  Qximt,'d^^ 
can  do  so  after  he  has  entered  and  occupied  during  the  term.  Ftck  S.  C. 
and  Coock  v.  Goodman,  2  Q.  B.  580.  And  such  a  ddence  is  not  applicable 
to  a  covenant  to  invest  money  contained  in  a  mortgage  deed.    Mofga^*  ^* 
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Pike,  14  C.  B.  473  ;  23  L.  J.,  C.  P.  64.     If  the  defendant  f?ot  all  the  title 
be  stipulated  for,  an  informality  in  the  execution  by  the  lessors  will  not 
aftect  the  lessee's  covenants.     How  v.  Greek,  3  H.  &  C.  391  ;  34  L.  J.,  Ex. 
4  ;   Toler  v.  Slater,  L.  R.,  3  Q.  B.  42. 

The  lease  may  l)e  proved  primi  facie  by  producing  the  counterpart 
executed  by  the  defendant,  without  notice  to  produce  the  original  lease. 
Hoiightan  v.  Kcetiig,  18  C.  B.  235  ;  25  L.  J.,  C.  P.  218.     But  the  defendant 
may  put  in  the  original  le&<^e,  and  show  that  it  is  void  by  reason  of  the  non- 
execution  thereof  by  the  les.«*or.     JFilson  v.  JFoolfryeSy  6  M.  &  S.  341 ;  see 
further,  suvra.    Where  there  is  a  discrepancy  between  the  two  instruments 
the  lease  siiall  prevail ;  ShepparcVs  Touchstone,  52  ;  unless  the  lease  only 
is  inconsistent  with  itself,  in  which  case  reference  maybe  made  to  the  coun- 
terpart, to  ascertain  and  correct  the  mistake.    Burchell  v.  Clarkj  2  C.  P.  D. 
88,  C.  A.    But  generally  where  an  indenture  is  in  two  parts,  one  party 
executing  each  part,  if  there  is  a  material  variation  between  the  two  parts, 
the  indenture  is  void  for  want  of  mutuality.  Wynne^s  caaey  L.  R.,  8  Ch.  1002. 
Where  one  of  several  covenantees  sued  as  sole  covenantee  ^Wthout  joining 
the  others  or  showing  their  death,  this  was  formerly  a  variance  on  a  plea 
denying  the  conti-act ;  but  if  one  of  several  joint  covenantors  were  sued 
without  naming  or  joining  the  rest,  this  was  only  pleadalde  in  abatement ; 
1  Wms.  Saund.  154  a,  (1).    A  covenant  by  A.,  B.,  and  C,  that  they  or  some 
(if  them  will  pay,  &c.,  may  be  sued  as  on  a  covenant  bv  anv  one  of  them. 
CaldweU  v.  Becke,  2  Exch.  318. 

A  (question  formerly  arose  under  a  denial  of  the  contract,  or  other  appropriate 
defence,  whether  the  plaintittw,  who  sued,  were  the  proper  parties  to  the  action. 
Where  the  covenant  is  with  A.  and  B.  jointlv,  yet  if  the  intei*est  of  each  is 
several,  as  on  a  conveyance  of  distinct  Linds  l)y  each,  they  could  not  join  as 
plaintitTs ;  1  Wms.  Saund.  154,  (1)  ;  although  they  can  now  do  so  under 
Rules,  1883, 0.  xvi.,  r.  1,  antCy  p.  86.  But,  if  the  covenant  is  expi'essly  made 
to  several,  though  for  the  lienefit  of  one  only,  it  is  a  joint  covenant  and  all 
should  join.  Aivdersmi  v.  Mnrtimlale,  1  East,  497.  The  rule,  as  expressed  in 
the  latest  cases,  is  that  where  the  covenant  is  to  or  with  several  persons,  it 
will  be  construed  to  be  joint  or  several,  according  to  the  interest  of  the 
covenantees  apparent  in  the  deed,  provided  that  tne  words  admit  of  such 
construction.  But,  if  the  covenant  oe  expressly  and  unambiguously  a  joint 
one,  then  the  interest  will  not  control  the  construction,  and  all  tne  cove- 
nantees must  join.  Sorahie  v.  Park,  12  M.  &  W.  146  ;  Hapkinson  v.  Lee,  6 
a  B.  964  ;  Haddon  v.  Ayers,  1  E.  &  E.  118  ;  28  L.  J.,  Q.  B.  105. 

The  benefit  of  an  indivisible  covenant,  e.g.,  to  repair  or  work  mines,  on  a 
joint  demise  bv  tenants  in  common,  runs  with  the  entire  reversion  only  ; 
and  therefore  all  the  covenantees  or  their  representatives  miust  join  in  suing 
on  a  breach  of  the  covenant.  Thompson  v.  Hakewell,  19  C.  B.,  N.  S.  713  ; 
35  L.  J.,  C.  P.  18,  following  Foley  v.  Addenbrooke,  4  Q.  B.  197  ;  and  on  the 
authority  of  Litt.,  s.  314 ;  Co.  Litt.  196  b  ;  see  also  Bradbiirne  v.  Botfieldy 
14  M.  &  W.  559  ;  IFakefield  v.  Brmcn,  9  Q.  B.  209  ;  Keigktley  v.  Watson, 
3  Exch.  716  ;  Mctgnayv,  Edwards,  13  0.  B.  479  ;  Pnghv.  Stnngfield,SC,  B., 
N.  S.  2  ;  27  L.  J.,  C.  P.  34.  It  would  seem  that  if  the  covenant,  in  such  a 
lease,  were  to  pay  a  monepr  or  other  divisible  rent,  the  tenants  in  common 
or  their  representatives  might  maintain  separate  actions  for  their  i-espective 
shares  of  tne  rent.    See  Thompson  v.  Hakewell,  supra. 

The  Rules,  1883,  0.  xvL,  as  to  nonjoinder  and  misjoinder  of  parties,  will 
be  found  ante,  ^p.  86,  87.  It  seems  that  under  them,  objection  to  the  non- 
joinder of  a  plaintiff  must  be  taken  before  the  trial.  See  cases  cited  ante,  p. 
87,  and  JVerderman  v.  SocieU  Gentmie  d^ElectricitS,  19  Ch.  D.  246,  C.  A., 
where,  however,  the  judgment  of  Jessel,  M.R,  was  based  (vide  Id,  251),  on 
an  erroneous  view  of  the  practice  at  common  law,  vide  Thompson  v.  Hakewell, 
supra. 
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The  insertion  of  more  covenantors  than  ought  to  be  joined  is  now  imma- 
terial.  Viile  ante,  jip.  86,  87.  Where  the  action  is  on  an  implied  cov^iaiit, 
])ersona  who  are  i)arties  to  the  deed,  only  for  confinnation,  with  no  le^^al  o-^tatr 
(oh  where  trustee  and  ceMui  que  tnistioin  as  lessors),  should  not  be  joined  ^ 
aefendants.  Smith  v.  Pocklingtony  1  C.  &  J.  446.  Whether,  in  an  action  hy 
assif^nees  of  the  reversion  on  express  covenants,  it  is  proper  to  join  b»  a*- 
plaintiifs  persons  whr)  have  no  legal  interest  in  the  reversion,  i^  a  queslioa 
not  yet  at  rest ;  see  Wakefield  v.  Brown,  and  Magnaij  v.  EdivardjSj  ante^  p.  637. 

At  common  law,  no  person  not  made,  by  name  or  description,  a  PMtT  !•» 
an  indenture  could  sue  thereon.  Com.  Dig.  Fait,  (D.  2)  ;  ClugterfiHd^  <tr. 
Colliery  Co,  v.  Hawkins,  3  H.  &  C.  677  ;  34  L.  J.,  Ex.  121  ;  KitdUn  v.  Haw- 
kins, L.  R.,  1  Q.  B.  22.  But  now  by  8  &  9  Vict.  c.  106,  s.  5,  under  an  in- 
denture executed  after  Ist  October,  1845, "  the  benefit  of  a  condition  r*r 
covenant,  respecting  any  tenements  or  hereditaments,  may  be  taken,  although 
the  taker  thereof  be  not  named  a  party  to  the  same  indenture." 

Alttration  of  deed.]  The  cases  relating  to  the  alteration  of  deeds  are  col- 
lected with  those  relating  to  simple  contracts,  ante,  pp.  588,  el  8eq. 

Fraud,]     Vide  ante,  p.  590, 

Payment  uyider  covenant,  d'c]     Vide  post,  p.  615. 

Statutes  of  Limitation  to  actions  on  specialty.]  The  Stat,  of  Limitation^, 
21  Jac.  1,  e.  16,  ante,  p.  602,  did  not  apply  to  deeds  or  specialties.  The 
stjitutes  applying  to  such  instruments  are  3  &  4  Will.  4.  cc  27,  42  ;  19  &  20 
Vict.  c.  97  ;  and  37  &  38  Vict  c.  57. 

By  the  stat.  3  &  4  Will.  4,  c.  27,  the  limitation  of  actions  for  rent,  and 
annuities  and  other  periodical  sums  charged  upon  or  payable  out  of  land,  is 
rejralated. 

By  sect.  42,  "  no  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any 
legacy,  or  any  damages  in  respect  of  such  arreai-s  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an  acknowledgment 
of  the  same  in  writing  shall  have  been  given  to  the  pei*son  entitled  theret(». 
or  his  agent,  signed  by  the  person  by  whom  the  same  was  payable  or  his 
agent ;  provided,  nevertheless,  that  where  any  prior  mortgagee  or  other  in- 
cumbrancer shall  have  been  in  possession  of  any  land  or  in  receipt  of  the 
profits  thereof,  within  one  year  next  before  an  action  or  suit  shall  be  brought 
by  any  person  entitled  to  a  subseanent  mortgage  or  other  incumbrance  on 
the  same  land,  the  person  entitled  to  such  subsequent  mortgage  or  incum- 
brance may  recover  in  such  action  or  suit  the  arrcai*s  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mortgagee  or  in- 
ciunbrancer  was  in  such  i)ossession  or  receipt  as  aforesaid,  although  sucli 
time  may  have  exceeded  tlie  said  term  of  six  years." 

By  the  Real  Property  Limitation  Act,  1874,  (37  &  38  Vict,  c  57), 
which  (sect.  12)  came  into  operation  on  1st  January,  1879,  sect.  8,  **no 
action  or  suit  or  other  proceeding  shall  lie  brought  to  recover  any  sum 
of  money  secured  by  any  mortgage,  judgment  or  lien,  or  otherwise  cnarge^l 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  withni  12  years  next  tifter  a  present  right  to  receive  the  same  s&all  nave 
accrued  to  some  i^erson  caj)able  of  giving  a  dischai^  for,  or  release  of  the 
siime,  unless  in  tlie  meantime  some  part  of  the  principal  money,  or  some  in- 
terest thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing,  signed  by  the  person  by  whom  tlie 
same  shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto  or  his 
agent ;  and  in  such  case  no  such  action  or  suit  or  proceeding  shall  be  brought 
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"but  within  12  years  after  Buch  payment  or  acknowledgment,  or  the  last  of 
«iich  pimnents  or  acknowledgments  if  more  than  one  was  given/'  By  sect. 
lO,  "  after  the  commencement  of  this  act "  (a7Ue,  p.  638)  *^no  action,  suit,  or 
other  proceeding  shall  be  brought  to  recover  any  sum  of  money  or  legacy, 
charged  upon,  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  and 
«ecured  by  an  express  trust,  or  to  recover  any  arrears  of  rent  or  of  interest 
an  re8X)ect  of  anv  sum  of  money  or  legacy  so  charged  or  payable,  and  so  se- 
•cured,  or  any  damages  in  respect  of  such  arrears,  except  witliin  the  time 
^vithin  which  the  same  would  be  recoverable  if  there  were  not  any  such 
Ttnist." 

Sects.  8  (ante,  p.  638)  &  9  replace  3  &  4  Will  4,  c.  27,  s.  40,  under  which 
section  the  period  of  limitation  was  20  years  instead  of  12. 

By  23  &  24  Vict.  c.  38,  s.  13,  the  period  of  limitation  for  claims  in  respect 
•of  the  share  of  the  estate  of  an  intestate,  made  against  his  ])ersonal  represen- 
■tative,  is  20  years. 

A  payment  to  prevent  the  barring  by  stat.  37  &  38  Vict.  c.  57,  a.  8,  must 
"be  an  acknowledgment,  by  the  person  making  the  payment,  of  Ms  liability, 
■and  an  admission  of  the  title  by  the  person  to  whom  it  is  poicL  Harlock  v. 
Ashberrify  19  Ch.  D.  539,  C.  A.  It  must  be  made  by  the  person  liable 
to  pay  princiml  or  interest ;  payment  of  rent  by  the  tenant  of  the  mortgaged 
property,  to  the  mortgagee  in  pursuance  of  notice  b^  him,  is  no  bar.  S.  C. 
Where  the  receiver  appointed  by  the  court  to  receive  the  rents  of  three 
€i<tatei*,  A.,  B.,  and  C.  mcluded  in  one  mortgage,  entered  into  possession  of  C. 
only  and  out  of  the  rents  paid  the  mortgage  interest,  this  was  held  to  be  in 
law  payment  by  the  mortgagor  in  respect  of  the  mort^Eige  debt,  and  prevented 
the  statute  from  operating.  Chinnery  v.  Ei^anSy  11  H.  L.  C.  115  ;  see  also 
Cnmin  v.  Dmnehy,  I.  R.,  3  C.  L.  289,  C.  P. 

By  the  stat  3  &  4  Will.  4.  c.  42,  the  period  of  limitation  in  actions  of 
•debt  on  specialty,  and  in  some  other  actions,  is  defined.  By  sect  3,  it  is 
enacted,  that  all  actions  of  dtbt  for  rent  upon  an  indenture  of  demise,  all 
actions  of  covenant  or  debt  upmi  any  bond,  or  other  specialty,  and  idl  actions 
of  debt  or  scire  facias  upon  any  recognizance^  shall  be  sued  or  brought  within 
20  years  after  the  cause  of  such  actions  or  suits,  but  not  iifter  ;  provided, 
that  nothing  herein  contained  shall  extend  to  any  action  given  by  any  sta- 
tute, where  the  time  for  bringing  such  action  is  or  shall  l)e  by  any  statute 
specially  limited. 

By  sect.  4,  provision  is  msule  for  persons  who  are,  at  the  time  such  cause 
of  action  accrued,  w^ithin  the  a^e  of  21  years,  covert,  of  unsound  mind,  or 
beyond  the  seas;  such  person  to  oe  at  liberty  to  bring  the  actions,  so  as  they 
commence  the  same  within  such  times  after  their  coming  to,  or  being  of, 
full  age,  discovert,  of  sound  memory,  or  returned  from  bej/ond  the  seas,  as 
other  persons  having  no  such  impediment  should,  according  to  the  provision 
of  the  act,  have  done  ;  and  if  any  person  against  whom  there  shall  l)e  any 
£uch  cause  of  action,  shall  be,  at  the  time  of  cause  of  action  accrued,  beyond 
the  seas,  then  the  person  entitled  shall  be  at  libertv  to  sue  such  person 
within  the  times  before  limited  after  the  return  of  such  person  from  beyond 
the  seas.  [As  to  the  words  in  italics,  vide  19  &  20  Vict.  c.  97,  post,  p.  640.1 
Sect.  5.  l^Wded  that,  if  any  acknowledgment  shall  have  been  maue 
either  by  writing  signed  by  the  party  liable  by  virtue  of  such  indenture, 
specialty  or  recognizance,  or  his  agent,  or  by  part  pavment,  or  part  satisfac- 
tion on  account,  of  any  principal  or  interest  then  due  thereon,  it  shall  be 
lawful  for  the  person  entitled  to  such  action  to  bring  his  action  for  the 
money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within  20  years 
after  such  acknowledgment  or  part  payment  or  part  satisfaction ;  or  in  case 
the  person  entitled  to  such  action  shall,  at  the  time  of  such  acknowledgment, 
be  under  such  disability  as  aforesaid,  or  the  party  making  such  acknow- 
ledgment be,  at  the  time  of  making  it,  beyond  the  seas,  then  within  20  years 
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after  the  disability  shall  have  ceased,  or  the  party  shall  have  petumed  fr^  a 
beyond  the  seii-s  oa  the  case  may  be  ;  and  the  plaintiff  in  such  action  may, 
by  way  of  replicjition,  state  such  acknowletlgment,  and  that  the  acti<m  sus 
bmiiglit  within  the  time  aforesaid,  in  answer  to  a  plea  of  this  statute. 

Sect  7.  No  part  of  the  United  Kingdom,  nor  the  Isle  of  ACan,  nor  tl  - 
Channel  Islands,  bein<^  dominions  of  the  Queen,  are  to  be  deemed  bejocd 
seas  within  the  meaning  of  this  act. 

By  19  &  20  Vict.  c.  97  (already  cited,  ante,  p.  605),  s.  10,  no  persc>n  or 
persons  entitled  to  any  action  limited  by  the  acts  3  &  4  Will.  4,  c.  27,  ?.  4i. 
or  /(/.  c.  42,  s.  3  {ante,  pp.  638,  639,)  shall  be  entitled  to  any  further  time  tt> 
sue  by  reason  only  that  such  person,  or  one  or  more  of  such  persons,  waf^  <r 
were  beyond  seas  at  the  time  when  the  cause  accrued  ;  and  by  sect.  1 1,  ii. 
case  of  joint  debtors,  no  further  time  is  to  be  allowed  for  suing,  by  reas^a 
only  that  some  of  them  were  beyond  seas  when  the  cause  accrued ;  but  a 
judgment  recovered  in  such  case  will  not  per  m  be  a  bar  to  an  action  again-t 
the  absent  debtor  or  debtors  after  their  return.  Sect.  14  (cited  ante,  p.  6ny\ 
also  provides  that  part  payment  by  one  debtor  shall  not  deprive  his  co-debtor 
of  the  benefit  of  the  statute. 

By  the  J.  Act,  1873,  s.  25,  (2),  no  claim  by  a  cestui  que  trtiH  against  h:« 
trustee  on  an  expi*e6S  trust  is  to  be  barred  by  any  Statute  of  Liniitation5. 
See,  however,  37  &  38  Vict  c.  57,  s.  10,  ante,  p.  639.  But  althon^  the 
claim  is  not  barred  by  the  statute,  yet  where  there  has  been  laches  on  the 
part  of  the  plaintiff,  his  remedy  may  be  limited  to  six  years'  arrears  of  in- 
terest Tttomiton  v.  Eastwood,  2  A  p.  Ca.  215,  D.  P.   See  further  ante,  p.  COS. 

The  effect  of  the  3  &  4  AVilL  4,  c.  27,  s.  42,  and  c.  42,  s.  3  together,  is  tk.: 
no  more  than  six  years'  arrears  of  rent  or  interest  in  respect  of  any  sum 
charged  on,  or  payable  out  of  any  land  or  rent  shall  l>e  recovered  by  way  of 
distress,  action,  or  suit,  other  than  and  except  an  action  of  coYeziant 
or  debt  on  the  specialty,  in  which  case  the  limitation  is  20  years.  p€t(^t 
v.  Foley,  2  N.  C.  679 ;  Sims  v.  Ttiamas,  12  Ad.  &  E.  536  ;  Cfrant  v.  Ellis,  ^ 
M.  &  W.  113  ;  Manning  v.  Phelps,  10  Exch.  59 ;  24  L.  J.,  Er.  62  ;  Bavj^r 
T.  JFoodman,  L.  R,  3  Eq.  313. 

On  the  other  hand,  by  37  &  38  Vict  c.  57,  s.  8,  ante,  p.  638,  in  an  action 
on  the  covenant  in  a  mortgage  deed,  to  pay  the  mort^^age  debt,  the  period 
of  limitation  has  been  reduced  to  12  years,  Sutton  v.  Sutton,  22  Ch.  D.  511, 
0.  A. ;  so  in  an  action  on  a  bond  given  as  collateral  security  with  a  mortgage, 
Feamsifle  v.  Flint,  22  Ch.  D.  579  ;  and  so  in  an  action  on  a  judgment,  even 
although  a  suggestion  has,  within  12  years,  been  entered  on  the  roll  under 
C.  L.  P.  Act,  1852,  s.  129.     Ex  parte  Tynte,  15  Ch.  D.  125. 

As  to  what  cases  fall  within  the  stat.  3  &  4  Will.  4,  c.  42,  s.  3,  and  irhat 
within  stat.  21  Jac.  1,  c.  16,  s.  3,  vide  ante,  pp.  602,  603. 

As  to  the  applicability  of  the  Statutes  of  Limitations  to  breaches  of  cove- 
nants for  title,  vide  post,  pp.  657,  658. 

Mere  delay  in  enforcing  a  specialty  debt  for  any  period  within  20  years 
affords  no  bar  to  its  recovery.     Collins  v.  Rhodes,  20  Ch.  D.  230,  C.  A. 

A  general  replication  never  let  in  tho  subsequent  promise,  acknowledg- 
ment, or  pa}anent,  as  in  actions  for  simple  contract  debts  ;  for  proof  of  a 
promise,  not  under  seal,  did  not  support  the  declaration  ;  and  if,  under  seal. 
It  was  another  and  different  cause  ofaction.  If  there  were  a  sufiicient  written 
acknowledgment  within  3  &  4  WilL  4,  c.  42,  s.  5,  it  must  have  been  specially 
replied.  Kempe  v.  Gibbon,  9  Q.  B.  609.  And  this  is  still  the  rule.  It  must  he 
shown  which  of  the  three  sorts  of  acknowledgments, — viz,,  writing,  payment, 
or  satisfaction  in  part — is  relied  on.  Forsyth  v.  Bristowe,  8  Exch.  347  ;  22  L 
J.,  Ex.  70.  The  acknowledgment  need  not  imply  a  promise,  or  be  in  itself 
a  cause  of  action.  Moodie  v.  Bannister,  4  Drew.  432  ;  28  L.  J.,  Ch.  881 ; 
and  an  admission  by  the  executors  of  the  obligor  in  their  answer  to  a  suit 
inter  alios  is  enough.    76. 
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In  an  action  of  covenant  for  400^.,  due  on  a  morU^e  deed,  to  which  the 
plea  of  Stat,  of  Limitations  was  pleaded,  plaintiff  repUed  an  acKnowledgment 
within  20  years,  and  put  in  a  deed  of  conveyance  oy  defendant  to  trustees 
for  payment  of  **  all  mortgages,  debts,  Ac.,"  in  which  it  was  recited  that  the 
land  was  "  subject  to  a  morteace  to  W.  H.  (plaintiff)  for  400^.  and  interest  :'* 
held  insufficient,  because  it  did  not  acknowledge  an  existing  debt,  but  only 
an  outstanding  mortgage.  Hovocutt  v.  Bonser,  3  Exch.  491.  In  an  action  by 
mortgagee  aoamst  moi^agor,  for  principal  and  interest,  after  the  lapse  of  20 
years,  defenoant  pleaded  me  statute,  to  which  plaintiff  replied  an  acknow- 
ledgment in  writing,  and  also  part  payment,  within  20  years :  within  20 
years  the  defendant  had  assigned  his  equity  of  redemption,  by  a  deed  reciting 
payment  of  interest  *'  up  to  9ie  date  thereof :"  held,  that  this  was  evidence 
of  payment  within  20  years  :  held,  also,  that  payment  of  interest  by  the  as- 
signee after  assignment,  was  payment  by  the  "  agent "  of  the  defendant 
Forsyth  v.  Bristoxce,  8  Exch.  716 ;  22  L.  J.,  Ex.  255.  It  was  there  con- 
sidered that  the  acknowledgment,  under  sect.  5,  need  not  be  made  to  the 
creditor  or  agent,  though  that  is  required  by  stat.  3  &  4  Will.  4,  c.  27, 
«.  42,  and  37  &  38  Vict.  c.  57,  s.  8,  atUe,  p.  638. 

On  a  plea  that  the  '*  debt  and  cause  of  action  '*  did  not  accrue,  infrat  &c., 
pleaded  to  a  bond,  declared  upon,  without  showing  the^condition,  and  issue 
thereon,  it  appeared  at  the  trial  to  be  a  post  obit  bond,  and  that  the  cestui  que 
vie  died  within  20  years  :  held,  that  the  plaintiff  was  entitled  to  recover, 
for  the  real  cause  of  action  arises  on  the  condition.  Tuckey  v.  Hawkins,  4 
C.  B.  655.  To  a  declaration  on  a  bond,  without  stating  the  condition,  which 
was  for  payment  of  an  annuity,  the  defendant  pleaded  that  the  causes 
of  action  did  not  accrue  mthin  20  years  ;  on  which  plaintiff  joined  issue, 
and  suggested  breaches  of  non-payment  of  arrears  within  20  years.  On  the 
trial  it  appeared  that  there  had  been  also  breaches  of  condition  20  years  ago, 
by  payments  of  the  annuities  at  irregular  times,  all  of  which,  however,  had 
been  accepted  by  the  plaintiff :  held,  that  a  new  cause  of  action  arose  on 
each  breach  of  the  condition  ;  that  the  previous  breaches  had  been  waived 
by  acceptance,  and  that  the  plaintiff  was  entitled  to  a  verdict  on  the  issue. 
Amott  V.  Holdeny  18  Q.  B.  593  ;  22  L.  J.,  Q.  B.  14.  A  bond  conditioned  to 
replace  stock  is  not  within  sect.  5  of  the  act,  which  relates  only  to  conditions 
for  payment  of  money  ;  therefore  an  acknowledgment  that  it  was  not  re- 
placed, and  a  payment,  within  20  years,  of  money  conditioned  to  be  paid  in 
lieu  of  dividends,  if  the  stock  should  not  be  replaced,  will  not  rebut  the 
statute  so  i&ir  as  relates  to  the  breach  of  condition  to  replace.  Blair  v.  Or- 
mond,  17  Q.  B.  423;  20  L.  J.,  Q.  B.  444.  But,  the  condition  to  pay 
periodically  the  money  due  in  lieu  of  dividends,  was  held  to  continue  in 
force,  and  that  plaintiff  was  entitled  to  dama^^  for  a  breach  for  non-payment 
within  20  years.     S.  C. 

M.  died  indebted  on  a  bond,  in  which  the  heirs  were  bound,  having 
devised  his  estates  in  strict  settlement ;  payment  of  interest  by  the  devisee 
in  possession,  who  took  a  life  estate,  was  held  to  prevent  the  devisee  in 
tail,  in  remainder,  from  setting  up  the  statute  when  he  came  into  posses- 
sion. Roddam  v.  MorUy,  1  De  6.  &  J.  7  ;  26  L.  J.,  Ch.  438  ;  accord.  Pears 
v.  Laing,  L.  R.,  12  Eq^.  41.     But  see  Goope  v.  Cresswell,  L.  R.,  2  Ch.  112. 

As  to  the  application  of  the  Statute  of  Limitations  to  actions  by  and 
against  executors ;  vide  post,  Part  III.,  Actions  by  and  against  executors. 

The  following  are  some  of  the  most  material  issues  ansing  in  actions  on 
leases  or  other  conveyances  of  real  property. 

Evidence  where  plaintiff  suss  as  assignee  of  reversion,"]  Where  the  lessor 
at  the  time  of  granting  a  lease  has  no  title,  but  afterwards  acquires  one, 
the  lease  and  i-eversion  take  effect  in  interest,  and  an  action  will  lie  by 

VOL.    I.  T  T 


642  Action  on  Covenants  in  Leasrs. 

the  assignee  of  the  reversion  on  the  covenants  in  the  lease.  JFebb  v.  Anstiv. 
7  M.  &  Gr.  701,  and  728,  n.;  Sturgeon  v.  Wingfidd,  16  M.  &  W.  224.  Ami 
in  Cuthhertson  v.  Irvingy  4  H.  &  N.  742  ;  28  L.  j/,  Ex.  306,  it  was  decitWl 
that  a  mortgagor  of  premises,  having  leased  them  to  the  defendant,  bv  an 
instrument  wnich  did  not,  and  afterwards  assigned  the  reversion  by  an 
instrument  which  did,  declare  his  title,  the  defendant  was  estopped  frrim 
objecting  to  the  equitable  title  of  the  assignee.  In  this  last  ca»e  the 
interest  of  the  plaintiff  was  purely  one  by  estoppel.  The  lessee  13  nm 
estopped  from  showing  that  the  lessor  had  not  a  fee  simple  in  the  lani 
demised,  provided  he  does  not  assert  that  he  had  no  estate  in  the  land  which 
would  give  effect  to  the  deed.  Weld  v.  Baxter,  11  Exch.  816;  25  LJ., 
Ex.  214  ;  1  H.  &  N.  668  ;  26  L.  J.,  Ex.  112.  If  the  lesfwr's  want  of  title 
aj)pear  on  the  lease,  both  parties  are  estopped  from  asserting  a  legal  rerer- 
sion,  and  the  covenants  are  in  gross,  and  not  assignable.  Pargeter  v.  Barru, 
7  Q.  B.  708  ;  and  see  Saunders  v.  Merryweather,  3  H.  &  C.  902 ;  35  L  J., 
E.X.  115;  and  fuither,  post.  Action  for  recovery  of  land  by  landlord,  &L'i 
Replevin — Tenancy  of  the  Plaintiff.  Where  a  lessee  makes  an  underle^rf 
for  more  than  his  term,  and  reserves  rent,  this  rent  is  assignable  by  way  of 
estoppel,  and  the  assignee  can  sue  the  underlessee  for  the  rent  with^at 
attornment.  Williams  v.  Hay^oard,  1  E.  &  £.  1U40  ;  28  L.  J.,  Q.  B.  374 
The  a.ssignee  of  part  of  the  reversion  in  all  the  land  may  sue.  Co.  Litt. 
215  a  ;  1  Wms.  Saund.  241  a  (5)  (c)  ;  so  the  assignee  of  the  reversion  of 
part  of  the  land.  Twynam  v.  Pickard,  2  B.  &  A.  105  ;  and  so  a  i-eversioner 
who  has  assigned  the  reversion  of  a  part  only.  Svpansea,  Mayor,  <tr.  of,  v. 
Thomasj  10  Q.  B.  D.  48,  cited,  post,  p.  646. 

Evidence  on  defence  of  assignment  over  of  reversion  by  plaintif.]  The 
lessor  cannot  bring  an  action  of  covenant  on  the  lease,  after  he  has  paiteii 
with  his  reversion,  for  any  breach  of  a  covenant  running  with  the  land, 
which  has  accrued  subsequently  to  the  grant  of  the  reversion,  but  the 
action  can  be  brought  only  by  the  assignee  of  the  reversion  ;  for  the  stat. 
32  Hen.  8,  c.  34,  has  transferred  the  pnvity  of  the  contract,  together  with 
the  estate  in  the  land,  to  the  assignee  of  the  reversion.  1  Wnis.  Saund 
241  /  (6).  The  defendant  may  therefore  plead  that  the  breach  accrue<i 
after  the  assignment  by  the  lessor  of  his  reversion ;  but  as  the  ^tat 
32  Hen.  8,  c.  34,  only  applies  to  leases  by  deed,  such  a  defence  is  inap- 
plicable to  a  claim  on  a  parol  lease.  Vide  ante,  p.  317.  For  the  same 
reason  the  defence  applies  only  to  covenants  which  run  with  the  Isni 
Stokes  V.  EusseUy  3  T.  K.  678 ;  affirmed,  1  H.  Bl.  562 ;  Pargeter  v.  Hani*, 
supra. 

Of  a  similar  nature  is  the  question,  who  is  the  proper  person  to  sue  on 
the  death  of  the  lessor,  owner  in  fee,  for  breaches  of  covenant  which  have 
accrued  in  his  lifetime  ?  It  is  laid  down  that  where  there  are  covenants  real; 
that  is,  which  run  with  the  land  and  descend  to  the  heir,  though  there  niav 
have  been  a  formal  breach  in  the  ancestor's  lifetime,  yet  if  the  substantial 
injury  has  taken  place  since  his  death,  the  heir,  and  not  ike  execator,  i^ 
the  proper  plaintiff.  But  the  executor  may  sue  for  a  breach  of  covenant 
dunng  the  testator's  lifetime,  groimded  on  the  special  damage  thereby 
causea  to  the  testator's  personal  estate ;  2  Wms.  Saund.  181  r,  (h) ;  Ki«^' 
don  V.  NottU,  1  M.  &  S.  355 ;  Id,  v.  Id,,  4  M.  &  S.  53 ;  King  v.  J^f^f^^ 
5  Taunt.  418 ;  4  M.  &  S.  188,  Ex.  Ch. ;  Raynumd  v.  Fitch,  2  C.  M.  &  B- 
588,  598  ;  or,  even  although  there  be  no  such  special  damage.  Bickettsy- 
Weaver,  12  M.  &  W.  718.  But,  where  the  covenant  does  not  run  with 
the  land,  the  executor  alone  can  sue.    Raymond  v.  Fitch,  supra. 

The  rights  of  a  mortgagor  to  sue  are  now  governed  by  tne  J.  Act,  18T3> 
8.  25,  (5),  ante,  p.  281. 
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Evidence  on  defence  of  assignment  over  of  term  by  defendant^]  In  an  action 
against  the  assi^i^ee  of  a  term  on  a  covenant  in  the  lease,  he  may  plead 
that  he  assigned  over  the  term  before  breach  ;  for  the  assignee  is  only 
liable  for  those  breaches  which  have  occurred  while  he  is  assignee  ;  Taylor 
V.  Sham,  1  B.  &  P.  21  ;  Paul  v.  Ntirse,  8  B.  &  C.  486 ;  but  for  those 
breaches  he  may  be  sued  even  after  he  has  parted  with  the  term.  Harky 
V.  King,  2  C.  M.  &  R.  18.  The  assignee  is  not  liable  for  breaches  committed 
before  the  assignment  to  him.  S.  Saviour's  v.  Smith,  3  Burr.  1271 ;  and  see 
Coward  v.  Gregory,  L.  R.,  2  C.  P.  153.  If  the  defence  be  traversed,  the 
defendant  must  prove  the  assignment :  that  is,  that  the  whole  term  has 
been  legally  transferred  by  him  to  another.  The  8  &  9  Vict.  c.  106,  s.  3, 
requires  that  an  assignment  should  be  proved  by  an  instrument  imder  seal. 
But  as  an  underlease  by  the  defendant  for  the  whole  of  his  term  amounts 
to  an  assignment ;  Parmenier  v.  Webber,  S  Taunt.  593 ;  Beardman  v.  Wilson, 
L.  R.,  4  C.  P.  57  ;  and  the  above  section  allows  leases  not  exceeding  three 
years  to  be  by  parol,  it  follows  that  a  good  assignment  of  such  a  lease  may 
be  made  by  way  of  underlease,  without  deed  or  Mrriting.  Where  the 
defendant  proved  that,  although  he  had  executed  the  assignment,  it  had 
not  been  delivered  to  his  assignee,  having  remained  in  the  hands  of  the 
defendant's  solicitor,  who  had  prepared  it  lor,  and  by  order  of,  the  assignee, 
and  who  had  a  lien  upon  it,  it  was  held  sufficient.  Odell  v.  Wake,  3  Camp. 
394.  It  would  be  otnerwise  if  delivered  as  an  escrow,  or  rejected  by  tne 
assignee.  The  defendant  need  not  prove  notice  to  the  plaintiff  of  the 
assignment ;  Pitcher  v.  Touey,  I  Salk.  81 ;  4  Mod.  71 ;  nor  the  assent  of 
the  assignee  to  the  assignment,  for  assent  is  presumed.  Leach  v.  Thompson, 
1  Show.  296 ;  Freem.  2nd  ed.  503,  (6) ;  see  Siggers  v.  Evans,  5  E.  &  B. 
367  ;  24  L.  J.,  Q.  B.  306 ;  and  Hobson  v.  TheUuson,  L.  R.,  2  Q.  B.  642. 
But  his  express  refusal  may,  of  course,  be  shown ;  and  perhaps  his  incapacity 
to  accept  from  infancy  or  some  other  cause.  A  reply  that  the  assignment 
was  fraudulent  will  not  be  supported  by  proof  that  the  assignment  was  to 
a  beggar  in  order  to  get  rid  of  liability.  Lekeux  v.  Nash,  2  Str.  1221  ; 
Taylor  v.  Shum,  supra y  Onslow  v.  Corrie,  2  Madd.  330.  But  if  there  was  real 
fraud,  as  a  secret  trust  for  the  benefit  of  the  assignor  it  would  probably 
defeat  the  defence,  if  such  fraud  were  replied.  See  S.  C. ;  Hyam's  case,  1  D. 
F.  &  J.  75  ;  29  L.  J.,  Ch.  243  ;  Ex  parte  Bunn,  2  D.  F.  &  J.  297 ;  31  L.  J., 
Ch.  4  ;  and  Ex  parte  Bugg,  2  Dr.  &  Sm.  452  ;  35  L.  J.,  Ch.  43. 

An  assignee  who  takes  the  demised  premises  from  the  lessee  by  indenture 
indorsed  on  the  lease,  "  subject  to  the  payment  of  the  rent  and  the  per- 
formance of  the  covenants  and  agreements  reserved  and  contained  in  the 
lease,''  is  not  liable  in  covenant  to  the  lessee  for  rent  which  the  lessee  has 
been  called  on  by  the  lessor  to  pay  after  the  assignee  has  assigned  over. 
Wolveridge  v.  SUwaH,  1  Cr.  &  M.  644,  Ex.  Ch. 

Evidence  on  defence  traversing  assignment  to  plaintiff,]  Where  the 
])laintiff  sues  &s  assignee  of  the  reversion,  and  the  defendant  traverses  the 
title  as  stated,  it  will  be  incumbent  upon  the  plaintiff  to  prove  it,  by  show- 
ing the  mesne  conveyances  from  the  original  lessor.  See  Uarvickw,  Blagrave, 
1  B.  &  B.  531. 

Where  a  lease,  made  by  cestui  o;ue  trust  under  a  power  in  a  settlement, 
with  covenants  for  rent,  &c.,  with  the  lessor  and  "his  assigns,"  recited  the 
equitable  estate  of  the  lessor,  it  was  held  that  "  assigns  "  meant  assigns  of 
the  settlor,  and  that  the  assignee  of  the  legal  reversion,  though  not  assignee 
of  the  lessor,  was  entitled  to  take  advantage  of  the  covenants  and  condition 
of  re-entry ;  Greenaway  v.  Hart,  14  C.  B.  340 ;  23  L.  J.,  C.  P.  115  ;  and 
that  the  lessee  was  not  estopped  from  disputing  the  lessor's  title  to  sue. 
16.    The  question  who  are  assignees  of  the  reversion,  so  as  to  be  entitled 
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to  Bne  by  virtue  of  the  32  Henry  8,  c.  34,  is  usually  decided  upon  tLe 
pleading. 

The  assignee  of  the  reversion  cannot  sue  for  breaches  of  covenant  which 
accrued  bSore  the  assignment  to  him.  Martyn  v.  WilliaTns,  1  H.  &  N. 
817  ;  26  L.  J.,  Ex.  117.  And  although  1  Vict,  c  26,  s-  3,  enactethat  a 
rif^ht  of  entry  for  condition  broken  shall  pass  by  will,  yet  this  does  nut 
extend  to  an  action  on  a  covenant  broken  in  the  testator's  lifetime. 

Evidence  under  defence  of  mirrender.']  A  surrender  of  a  lease,  such  if 
could  not  be  created  without  writing,  must  be  by  deed,  8  &  9  Vict  c  lO*'. 
8.  3,  unless  the  surrender  be  bv  act  and  operation  of  law.  The  mtit 
destruction  of  the  sealed  lease  by  consent  oi  both  parties  was,  at  lav,  no 
surrender  of  the  lease  by  operation  of  law ;  and  debt  lies  for  rent  net- 
withstanding,  for  the  estate  is  not  divested.  Ward,  Ld,  v.  Lumley,  5  H.  <^ 
N.  87  ;  29  L.  J.,  Ex.  322. 

As  to  what  amoimts  to  a  surrender  by  act  and  operation  of  law,  see  antf, 
pp.  306,  307,  and  Fufnivall  v.   Grove,   8  C.  B.,  N.   S.    456  ;  30  L.  J.. 

c.  P.  a 

Evidence  under  deftfixce  of  evidion^  An  action  of  covenant  for  non- 
payment of  rent  can  be  defeated  by  proof  of  an  eviction  of  the  defendant 
from  the  premises  in  question,  either  by  the  lessor  or  one  whose  title  i« 
better  than  his.  Vide  ante,  pp.  310,  311,  where  the  cases  as  to  vhat 
amounts  to  an  eviction  and  the  effect  thereof  are  collected. 

Where  there  has  been  an  eviction,  by  title  paramount,  from  part  of  the 
land  demised,  the  lessor  may  sue  the  assignee  of  the  lease  in  covenant  for 
the  apportioned  part  of  the  rent,  because  the  action  is  brought  on  the 
privity  of  estate.  Stevenson  v.  Lambard,  2  East,  676.  But  the  court 
intimated  that,  in  an  action  of  covenant  brought  by  the  lessor  against  his 
lessee  it  would  have  been  otherwise,  as  that  action  is  founded  on  the  pnntjr 
of  contract,  citing  Bro.  Contract,  pL  16;  Moor,  116.  An  eviction  from 
part  of  the  subiect-matter  of  the  lease  was  held  to  be  no  defence  to  an 
action  for  breaclies  of  covenants  to  repair,  and  not  to  assign  or  underlet, 
it  not  appearing  that  the  defendant  haa  given  up  possession  of  the  whole. 
Hodgskin  v.  Queenborough,  Willes,  131,  n.  (6) ;  Newton  v.  AUin,  1  Q.  R 
518.  And  it  would  seem  that  the  tenant,  in  such  a  case,  cannot  discharge 
liimself  from  his  liability  to  such  covenants,  by  surrendering  the  residue  of 
the  premises,  from  which  he  has  not  been  ousted  to  the  landlord,  if  the 
latter  refuse  to  accept  possession  of  them.  Morrison  v.  Chadvnck,  7  C.  B. 
266. 

Evidence  on  defence  of  bankruptcy  of  Uie  plaintiff.]  In  an  action  of 
covenant  for  rent  the  defendant  pleaded  that  tne  plaintiff  became  bankrupt 
after  the  rent  was  due.  The  plaintiff  replied  that  he  let  the  premises  in 
question  as  trustee  for  a  third  person,  ana  had  no  beneficial  interest  in  the 
rent  It  was  held  sufficient,  under  this  replication,  to  sliow  that  the 
plaintiff  had  from  time  to  time  been  in  the  habit  of  paying  over  the  rent  to 
the  person  who  was  stated  to  have  the  beneficial  interest  in  the  premiaes, 
and  that  there  was  no  need  of  proving  an  express  declaration  of  tro^ 
under  the  Statute  of  Frauds.  HougJUon  v.  Koentg^  18  C.  B.  236 ;  25  L  J-i 
C.  P.  218. 

Evidence  where  defendant  is  sued  as  assignee  of  the  lessee,]  Where  an  iswi* 
is  taken  upon  the  assignment  it  will  be  necessary  to  prove,  either  a  tFansf^^ 
of  the  interest  by  deed,  or  facts  from  which  an  assignment  may  by  law  be 
inferred.    Where  the  statement  of  claim  states  generally  that  the  isroi^ 
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vested  in  the  defendant  by  assignment,  it  will  be  sufficient  primd  facie 
evidence  to  show  that  the  defendant  has  paid  rent  as  assignee,  or  is  in 

Possession  of  the  pi-emises.  2  Phill.  Ev.  125 ;  Peake,  Ev.,  5th  ed.,  284. 
'bus,  where  A.  had  been  tenant  of  certain  premises,  and  upon  his  leaving 
them,  B.  had  taken  possession,  it  was  hela  that  he  might  be  presumed  to 
come  in  as  assignee  of  A.,  though  he  had  never  paid  rent.  Doe  d  Morris  v. 
TViUiamSy  6  B,  &  C.  41.  The  jury  may,  however,  decline  to  act  upon  such 
evidence,  and  find  that  there  was  no  assignment  in  writing.  PauU  v. 
Simpson,  9  Q.  B.  365.  When  the  defendant  has  never  entered  or  done 
anything  to  admit  the  assignment,  his  title  may  be  proved  by  producing 
memoriaus  of  the  mesne  conveyances  resistered  by  parties  under  whom  the 
defendant  claims,  after  notice  to  the  aefendant  to  produce  the  originals. 
IVollaston  v.  HakexviLlj  3  M.  &  Gr.  297.  In  this  case  it  was  decided  that 
an  executor  who  had  not  entered  was  liable  as  assignee,  unless  he  discharged 
himself  by  pleading  that  he  was  no  otherwise  assignee  than  as  executor, 
and  that  he  had  never  entered  into  possession.  Pi-oof  that  the  defendant 
is  executor  de  son  tort  appears  sufficient  to  impose  upon  him  the  liability  of 
assignee.  PauU  v.  Simpson,  supra.  But  one  who  nas  occupied  premises 
under  an  executor  de  son  tarty  without  any  legal  a8sic:nment  of  the  lease, 
would  seem  to  be  free  from  such  liability,  except  perhaps  where  the  sub- 
Rtitution  in  the  tenancy  could  be  proved  to  be  fraudulent.  S.  C.  Where 
a  person  has  entered  into  possession  of,  or  received  the  rents  and  profits  of, 
premises  demised  to  an  intestate,  and  paid  the  rent  reserved  thereon,  he 
IS  estopped  from  denying  that  he  is  assignee  of  the  term,  even  though  he 
is  not  chargeable  as  executor  de  son  tort.  IFilliams  v.  HecUes,  L.  R,  9  C.  P. 
177.  Where  a  term  has  been  assigned  by  way  of  mortgage  it  is  not 
necessary,  in  an  action  on  a  covenant  charging  the  mortgagee  as  assignee, 
to  prove  that  he  has  entered  upon  the  mortgaged  premises.  WiUiams  v. 
Bosanquet,  1  B.  &  B.  238.  A  trustee  to  whom  a  debtor's  estate,  including 
a  lease,  has  been  assigned  for  the  benefit  of  creditors  is  liable  as  assignee  if 
he  do  not  repudiate  the  lease ;  see  White  v.  Hunt,  L.  R,  6  Ex.  32,  where 
the  tenancy  was  from  year  to  year. 

Action  against  assignee  of  lease.  Defence.]  In  answer  to  this  action  the 
defendant  may  prove  that  he  is  not  an  assignee  of  the  whole  term,  but  only 
an  undertenant.    Holford  v.  Hatch,  1  Doug.  183  ;  Derby,  EL  of  v.  Taylor, 

1  East,  502.    If  he  is  charged  as  assignee  of  all  the  estate  in  certain  pre-  , 
mises,  and  he  is  in  fact  an  assignee  of  an  undivided  part  of  the  premises 
only,  he  cannot  plead  this  in  bar  to  the  action  ;  Merceron  v.  Dowson,  5  B.  & 
C.  479  ;  as  it  amounted  to  a  plea  in  abatement  only ;  Grattan  v.  Wail,  I.  R, 

2  C.  L.  484.  By  Rules,  1883,  0.  xxL,  r.  20,  "no  defence  shall  be  pleaded  in 
abatement."  As  to  the  manner  in  which  an  objection,  formerly  pleaded 
in  abatement,  is  now  to  be  taken,  vide  ante,  p.  87.  The  defendant  is  not 
chargeable  as  assignee  of  the  land  for  the  entire  rent,  if  the  assignment  be 
of  part  only.  Curtis  v.  Spitty,  1  N.  C.  756.  The  defendant  may  show  that 
he  is  only  devisee  of  the  equity  of  redemption,  the  legal  estate  being  in  the 
mortgagee  ;  Carlisle,  Mayor  of,  v.  Blamire,  8  East,  487;  or  only  appointee, 
und  not  liable  as  such  on  a  covenant  bindiiig  the  assigns  of  the  appointor. 
Roach  V.  Wadham,  6  East,  289. 

Formerly  many  questions  arose  as  to  the  effect  of  a  lessee's  bankruptcy  on 
the  covenants  entered  into  by  him  in  his  lease  ;  and  much  difficulty  arose  . 
under  the  earlier  bankruptcy  acts  as  to  whether  the  assignee  had  or  nad  not 
accepted  the  lease  so  as  to  be  liable  on  the  covenants  thereol  These  ques- 
tions do  not,  however,  arise  under  the  Bankruptcy  Act,  1883,  which  is  now 
in  force.     Vide  ante,  pp.  307,  308. 

As  to  what  covenants  run  with  the  land,  so  as  to  bind  the  assignees,  see 
Spencer^s  case,  1  Smith's  L.  Cas.  and  notes. 
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Action  for  rent  under  indenture  of  demise.]  The  action  may  be  in  the  foim 
of  debt  for  the  rent  reserved  by  the  lease,  or  of  covenant  on  the  covenant  to 
l)ay.  In  the  former  case,  the  cause  of  action  does  not  in  strictne&s  fall  iu 
tills  place  ;  but,  for  convenience,  debt  and  covenant  for  rent  are  here  treated 
of  together.  See  also  Action  for  use  and  occupationj  ante^  p.  303,  under 
which  title  some  of  the  proofs  applicable  to  issues,  which  occur  in  this  action, 
will  be  foimd. 

An  action  lies  by  the  lessor,  or  the  grantee  of  his  reversion  against  the 
lessee,  on  his  express  covenant  to  pay  rent,  notwithstanding  he  have  assigne*! 
the  lease,  and  the  lessor,  or  his  grantee  have  accepted  the  assignee  as  hi^ 
tenant.  1  Wms.  Saund.  240  ;  2  Id,  302,  (5).  But  the  lessor  cannot,  after 
he  has  parted  with  his  reversion,  bring  an  action  of  covenant  for  rent  which 
accnied  due  after  the  grant  of  the  reversion,  the  action  can  only  he  brought 
by  the  grantee  of  the  reversion,  for  the  stat  32  Hen.  8,  c  34,  has  transfeired 
the  privity  of  contract  together  with  the  estate  in  the  land  to  him.  1  Wuii. 
Saund.  241  /,  (6).  But  where  the  lessor  has  assigned  his  reversion,  in  a  pait 
only  of  the  land,  the  lessee  is  liable  to  him  on  the  covenant,  for  an  appor- 
tioned rent,  in  respect  of  the  residue  of  the  land,  although  the  lessee  had 
assigned  all  his  interest  in  tlie  whole  of  the  land.  Swansea,  Mayor,  dr.  oft 
V.  ijwmasy  10  Q.  B.  D.  48.  The  lessor  may  bring  an  action  of  debt  again^t 
the  assignee  of  the  lessee  by  reason  of  the  privity  of  e^^tate  ;  but  debt  will 
not  lie  against  the  original  lessee,  after  the  acceptance  of  the  assignee  bv  tht 
lessor  as  his  tenant,  for  this  extinguishes  the  privity  of  contract  which  Va^ 
created  between  them  by  tlie  lease.  1  Wms.  Saund.  241  b,  (5) ;  2  Id.  302, 
(5) ;  Wadham  v.  Marlowe,  8  East,  314,  n ;  1  H.  Bl.  437. 

In  an  action  of  debt  for  rent,  the  statement  of  claim  states  a  demise  at  a 
certain  rent,  the  entry  or  holding  of  the  defendant,  and  the  accruing  of  rent 
during  a  certain  period.  Sometimes  the  lease  by  indenture  is  set  out,  but 
it  is  not  then  the  gist  of  the  action  ;  but  it  is  oi  course  a  material  part  of 
the  claim  where  the  action  is  in  covenant. 

Under  the  J.  Act,  1873,  s.  25,  ^5).  {ante,  p.  281,)  a  mortgagor  may  sue  for 
the  rent  of  land  mortgaged,  whicn  ne  is  allowed  by  the  mortgagee  to  enjoy. 

Actiofifor  rent.  Evidence  on  denial  of  the  demise,  d-c]  When  the  lease  i:^ 
in  the  pleadings  stated  to  be  under  seal,  the  contract  is  denied,  and  may  !>»' 
disproved  under  a  defence  denying  the  demise,  or  the  execution  of  the  deed. 

Where  the  demise  is  denied,  it  may  be  proved  by  production  and  proof  of 
a  lease,  executed  by  the  plaintiff  and  accepted  by  the  defendant,  or  by  proof 
of  the  execution  of  it  by  the  defendant,  just  as  if  the  plaintiff  had  sued  on 
the  deed,  and  the  defendant  had  denied  execution  ;  see  1  Wms.  Saund.  276, 
(11);  and  post,  Action  for  recovery  of  land  by  landlord,  and  Action  of  reptetin, 
— Tenancy  of  the  plaintiff.    Where  it  was  alleged  that  the  plaintiff  had  de- 
mised to  the  defendant  three  rooms,  and  it  appeared  in  evidence  that  the 
demise  waa  of  three  rooms  and  the  we  of  the  furniture,  it  was  held  to  1« 
rightly  stated  according  to  the  legal  effect ;  for  tne  rent  could  not  issue  out 
of  the  chattels.     WaM  v.  Femberton,  I  Selw.  N.P.,  2nd  ed.  640 :  FarevtH 
V.  Dickenson,  6  B.  &  C.  251.    But  if  the  demise  is  of  a  messuage  and  tithes^ 
or  of  a  messuage  and  of  a  licence  to  sport,  reserving  an  entire  rent,  and  i^ 
not  under  seal,  an  action  cannot  be  maintained  for  the  rent  reserved  if  the 
defendant  have  entered  only ;  for  the  incorporeal  right  cannot  pass  except 
by  deed  ;  Gardiner  v.  Williamson,  2  B.  &  Ad.  336  ;  Bird  v.  Higginson,  6 
Ad.  &  E.  824 ;  but  if  the  tenant  have  enjoyed  the  right  for  the  term,  he 
must  then  pay  the  rent  agreed  on.    See  Thomas  v.  Fredricks,  10  Q.  B.  775 ; 
Adams  v.  Clutterbuck,  10  Q.  B.  D.  403. 

Action  for  rent  Defence.  Payment.']  As  to  proof  of  payme^t,  vide  anU, 
pp.  312  and  615,  et  seq.  The  defendant  may  show  payment  to  the  plaintiff) 
or  to  another  by  his  appointment ;  Taylor  v.  Beal,  Cro.  Eliz.  222  ;  Gilh.  Ev. 
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283 ;  or,  that  the  pkintiif  has  agreed  that  a  debt  due  by  him  to  the  defend- 
ant shall  ^o  in  satisluction  of  the  rent ;  Gilb.  on  Debt,  443  ;  but  not  that 
the  plaintiff  was  bound  by  covenant  to  repair  the  premises,  and  that  he  (the 
defendant)  expended  the  rent  in  necessary  reparations  ;  for  this  is  only  a 
cause  of  cross  action ;  Taylor  v.  Beal,  Cro.  Eliz.  222 ;  B.  N.  P.  177 ;  and 
would  therefore  now  be  matter  for  counter-claim.  But  if  the  lessor  direct 
the  lessee  to  repair,  and  the  lessee  repair  accordingly,  the  money  so  laid  out 
may  be  evidence  of  payment.    Gilb.  on  Debt,  442. 

A  compulsory  payment  of  a  charge  upon  the  land  may  be  recouped  by 
the  defendant  out  of  his  rent.  Dyer  v.  Bowley,  2  Bing.  94,  and  cases  cite<l 
postf  tit.  Action  oftepUvin, — Denial  of  rent  being  in  arrear.  But  the  defence 
would  require  to  be  pleaded  specially. 

As  to  deductions  from  rent  for  property  tax  paid,  vide  Action  for  nse  and 
occupation — Payme^it,  antSy  p.  312. 

Action  for  rent.  Defence,  Readiness  to  pay  on  the  UmdJ]  It  is  a  good 
defence  in  an  action  of  debt  for  rent,  that  the  defendant  was  on  the  premises 
demised  ready  to  pay  the  rent  at  the  time  it  beciune  due,  but  the  plaintiff 
was  not  there  to  receive  it  Crouch  v.  Fastolfe,  T.  Raym.  418 ;  see  also 
Tinckler  v.  Prentice,  4  Taunt  549.  It  was  held  bad  in  an  action  against  the 
lessee  on  an  express  cownanJt  to  pay  the  rent  Haldane  v.  Johnson,  8  £xch. 
689  ;  22  L.  J.,  £x.  ^64.  But  the  defence  would  seem  to  be  ^ood  in  an 
action  a^nst  an  assignee  of  the  lease,  on  a  covenant  to  pay  the  rent,  for 
such  action  is  foimded  solely  on  privity  of  estate,  and  would  therefore  ftill 
within  the  principle  of  Crouch  v.  Fastolfe,  supra  ;  see  per  cur.  8  Exch.  694, 
695;  22  L.  J.,  £x.  265. 

Action  for  rent.  Defence.  Statute  of  Li7nitations.]  It  has  been  decided 
that,  where  the  demise  is  by  indenture,  the  action  for  rent  is  now  limited, 
by  3  &  4  Will  4,  c.  42,  s.  3,  to  20  years,  and  not,  by  3  &  4  Will.  4,  c.  27,  s. 
42,  to  6  years  only.  See  these  statutes  and  the  cases  decided  thereon,  ante, 
p.  638,  et  seq. 

Action  for  rent.  Defence.  Fraud,  It  seems  that  fraud  will  not  avoid  a 
contract  whereby  an  estate  in  land  has  passed  to  the  defendant  Feret  v. 
HUl,  15  C.  B.  207  ;  23  L.  J.,  C.  P.  185.  It  is  a  good  equitable  defence  that 
plaintiff  had,  to  his  knowledge,  no  title  to  part  of  .the  land  he  purported  to 
demise.    Mostyn  v.  W,  Mostyn  Coal  d:  Iron  Co.,  1  C.  P.  D.  145. 

Breach  of  covenant  not  to  assign,  dkc]  On  a  covenant  "not  to  assign, 
transfer,  set  over,  or  ofchennse  do  or  put  away  the  indenture  of  demise,  or 
the  premises  hereby  demised,  or  any  part  thereof,"  it  has  been  held  that  an 
underlease  is  no  evidence  of  a  breach,  but  that  an  assignment  of  the  whole 
term  must  be  proved.  Crusoe  d.  Blencowe  v.  Bugby,  3  Wils.  234 ;  see  1 
Smith's  Lead.  Cas.  8th  ed.  63.  But,  where  the  proviso  was  *'  not  to  set,  let, 
or  assign  over  the  demised  premises,  or  any  part  thereof''  an  underlease  was 
considered  to  be  within  the  terms  of  the  proviso.  Boe  d.  Gregson  v.  Harri- 
son, 2  T.  R.  425  ;  and,  where  a  lease  contained  a  proviso  for  re-entry  in  case 
the  lessee  '*  should  demise,  lease,  grant,  or  let  the  premises,  or  any  part 
thereof,  or  convey,  alien,  assign,  or  set  over  the  indenture,  or  his  estate 
therein,  or  any  part  thereof,  for  all  or  any  part  of  the  term  ;"  it  was  held, 
that  proof  that  the  lessee  had  entered  into  partnership  with  A.,  and  agreed 
that  he  should  have  the  use  of  a  back-room  and  other  parts  of  the  premises 
exclusively,  was  evidence  of  a  forfeiture.  Roe  d.  Dingley  v.  Sales,  1  M.  &  S. 
297.  An  assignment  b^  an  assignee  of  a  lease  to  his  co-assignee  is  a  breach 
of  a  covenant  not  to  assign.  Varley  v.  Coppard,  L.  R.,  7  C.  P.  505.  But  see 
hereon  Bristol,  Cor.  of  v.  Westcott,  12  Ch.  D.  461,  466,  per  M.  R.  Where 
a  lease  is  granted  to  partners,  B.  &  H.,  it  is  no  breach  of  a  covenant,  not  "  to 
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part  with  the  possession"  of  the  premises,  for  H.  to  give  up  possession  themif 
to  B.  S.  C,  C.  A.  Taking  a  lodger  is  not  a  breach  of  a  covenant  not  to  nnder- 
let  the  house.  Doe  d.  Pttt  v.  laming,  4  Camp.  77;  unless  there  be  a  distine: 
agreement  for  exclusive  occupation  of  particular  rooma.  Greenslade  y.  Tap- 
scott,  1  C.  M.  &  R.  59,  per  rarke,  B.  See  further  as  to  the  nature  of  a 
lodger's  occupation,  sub  tit.  Action  for  Illegal  Distress,  vost. 

On  a  covenant  "  not  to  let,  assign,  transfer,  or  otherwise  part  with  the 
premises  demised,  or  the  lease,"  depositing  the  lease  as  a  security  is  do 
oreach.  Doe  d.  Pitt  v.  Hogg,  4  D.  &  Ry.  226 ;  Doe  d.  Pitt  v.  Laming^  By. 
&  M.  36.  A  lease  contained  a  stipulation  that  for  every  acre,  and  so  in 
proportion  for  a  less  quantity,  of  the  land  which  the  lessee  should  **  snfitr 
to  be  occupied  "  by  any  other  person  without  the  consent  of  the  landlord, 
an  additional  rent  should  be  paid ;  and  the  tenant  undertook  to  '^  u^, 
occupy,"  dress  and  manure  the  land  according  to  the  custom  of  the  conntir. 
The  tenant,  without  the  consent  of  the  landlord,  suffered  other  persona  t:* 
use  small  portions  of  the  land  for  the  purpose  of  raising  a  potato  crop,  asd 
it  was  proved  to  be  the  custom  of  the  country  for  farmers  to  pursue  thai 
course :  it  was  held,  that  the  landlord  was  entitled  to  the  additional  rent, 
this  being  an  occupation  of  the  land  by  other  persons.  Greenslade  v.  Ta}^ 
scotty  supra.  The  lessee  of  a  theatre,  under  a  covenant  not  to  grant,  a£<sij^, 
or  dispose  of  stalls  or  boxes  "  for  a  longer  period  than  one  year  or  season," 
let  a  box  for  a  year,  and  then  let  it  to  another  person  in  reversion  for  one 
year,  commencing  on  a  day  certain  in  the  following  year  or  "  such  subsequent 
day  during  the  year  on  wnich  the  theatre  may  be  opened;"  this  was  held  to 
be  no  breach.     Croft  v.  Lumley,  6  H.  L.  C.  672  ;  27  L.  J.,  Q.  B.  321. 

A  compulsory  assignment  by  law  is  not  a  breach  of  a  covenant  not  to 
assign.  Thus  the  sale  of  a  lease  under  a  bond  fide  execution  against  the 
lessee  is  not  a  forfeiture  of  a  condition  not  to  assign.  Doe  d.  Mitchenson  v. 
Carter,  8  T.  R.  57.  But  if  the  tenant  give  a  warrant  of  attorney  to  his 
creditor,  for  the  express  purpose  of  enabluig  him  to  take  the  lease  in  execu- 
tion, it  will  be  a  fraud,  una  a  breach  of  the  condition.  S.  C.  Id,  300.  So, 
an  assignment  under  a  commission  of  bankruptcy  was  no  breach  of  a  cove- 
nant not  to  assisn.  Doe  d.  Goodbehere  v.  Bevan,  3  M.  &  S.  353.  But,  an 
assignment  of  tne  whole  of  the  debtor's  personal  property,  r^;istered 
under  the  Bankruptcy  Act,  1861,  s.  192,  was  a  breach  of  the  covenant. 
Holland  v.  Cole,  1  H.  &  C.  67  ;  31  L.  J.,  Ex.  481 ;  and  see  Doe  d.  Ck^re  v. 
Smith,  5  Taunt.  795.  An  assignment,  operating  as  an  act  of  bankruptcy, 
and  therefore  void,  will  not  be  a  breach  of  the  covenant.  Doe  d.  LUnfd  v. 
Powell,  5  B.  &  C.  308.  Where  the  covenant  binds  the  lessee  "  and  his 
assigns"  not  to  assign  over  without  licence,  the  compulsory  assignment, 
by  bankruptcy,  will  not  discharge  the  covenant  in  the  hands  of  subsequent 
volimtary  assignees.  See  Wint^  v.  Dumergm,  14  W.  R.  281,  M.  T.  1865, 
C.  P. ;  S.  C.  in  Ex.  Ch..  Id.  699,  E.  T.  1866.  So,  although  the  devolution 
on  an  executor  is  not  a  breach  of  the  covenant,  yet  if  executors  are  named 
therein,  the  executor  cannot  assign  without  licence.  Roe  d.  Gregson  v.  Har- 
rison, 2  T.  R.  425.  Whether  a  devise  by  will  is  a  breach  of  a  covenant  not 
to  assign  seems  to  be  an  unsettled  question :  Shep.  Touch.  144.  Far  v. 
Swann,  Styles,  482  ;  Crusoe  d.  Blencotoe  v.  Bugby,  3  Wils.  237 ;  Doe  d,  Grood- 
behere  v.  Sevan,  3  M.  &  S.  361 ;  Doe  d.  Evans  v.  Evans,  9  Ad.  &  E.  719. 

A  covenant  not  to  a^ign,  where  the  assigns  are  named,  binds  the  assignee 
of  the  lessee,  although  the  assignment  was  made  without  the  required 
hcence  ;  Williams  v.  Earle,  L.  R.,  3  Q.  B.  739  ;  but  it  is  only  the  assignee 
of  the  whole  term  that  is  bound,  and  if  the  lessee  parts  with  the  possession 
of  the  premises  to  A.  under  a  licence  to  assign  to  A.,  but  the  assignment  is 
never  perfected,  A.  commits  no  forfeiture  by  assisning  and  piving  up  pos- 
session to  B.  without  licence.  TFest  v.  DM,  L.  R.,  4  Q.  B.  634  ;  Ex.  Ch., 
L.  R.  5  Q.  B.  460. 
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A  covenant  not  to  assign  without  the  consent  of  the  lessor,  '*  such  consent 
not  being  arbitrarily  withheld/'  does  not  amount  to  a  covenant  by  the 
lessor,  but  qualifies  the  lessee's  covenant,  so  that  if  the  lessor  arbitrarily 
withhold  his  consent,  the  lessee  may  assign  without  any  breach  of  covenant. 
Sear  v.  House  Property  d  Invedvient  Sac,  16  Ch.  D.  387  ;  Treloar  v.  Bigge, 
L.  K.,  9  Ex.  147.  It  seems  that  a  refusal  "  upon  advice,"  though  without 
stating  the  grounds,  is  not  **  arbitrary,"  and  that  to  be  such,  it  must  be 
"unfair  and  unreasonable."  S.  C  Id,  155,  per  Kelly,  C.  B.,  and  Pollock, 
B.  So  where  consent  was  not  to  be  withheld  from  assignment  '*  to  any 
responsible  and  re-spect^ble  person,"  an  assignment  to  sucn  a  person  is  no 
breach.  Hyde  v.  jyarden,  3  Ex.  D.  72,  C.  A.  Where  a  lease  contains  u 
condition  against  sub-letting,  &c. ,  without  the  lessor's  consent,  and  a  sub- 
lease is  granted  with  such  consent  to  B.,  B.  is  imder  no  restriction  as  to 
parting  with  liis  possession  of  the  land  so  demised  to  him.  JVilliamson  v. 
mUwmwn,  L.  R.,  9  Ch.  729. 

To  prove  the  breach  of  a  covenant  not  to  assignor  underlet,  Ld,  Alvanley 
held  it  to  be  prinid  facie  sufficient  to  show  that  a  stranger  was  in  possession 
of  the  premises,  apparently  as  a  tenant,  and  that  on  inquiry  such  stranger 
said  he  rented  the  house.  Doe  d.  HiiuUy  v.  Bickarby,  5  Esp.  4.  But  on  a 
covenant  "  not  to  assign,  set  over,  or  otherwise  let,"  Ld.  Ellenborough  held 
that  evidence  that  a  stranger  was  in  possession  of  the  premises,  with  his 
name  on  the  door,  and  that  he  said  he  had  taken  the  prenuses  from  another 
stranger,  was  not  sufficient ;  for  non  constat  that  the  party  in  possession  was 
not  a  tortious  intruder.  Doe  v.  Payiie,  1  Stark.  86.  Accoroing  to  Doe  d. 
Morris  v.  WiUiams,  6  B.  &  C.  41,  antet  p.  645,  mere  possession  would  seem 
to  be  evidence  of  an  assignment 

The  measure  of  damages  in  an  action  for  a  breach  of  a  covenant  not  to 
assi^,  &c.,  is  such  a  sum  of  money  as  will  put  the  plaintiff  in  the  same 
position  as  if  the  covenant  had  not  been  broken,  and  the  plaintiff  had  re- 
tained the  liability  of  the  defendant  instead  of  an  inferior  liability.  WiUiams 
V.  EarUy  ante,  p.  648.  As  a  right  of  re-entry  is  commonly  annexed  to  this 
covenant,  its  effect  is  more  likely  to  come  mto  question  in  an  action  for 
the  recovery  of  land  than  in  an  action  of  covenant 

Breach  of  covenant  as  to  trade  on  premises,^  A  covenant  not  to  use  a 
building  '^as  a  public-house  for  the  sale  of  beer,  wine,  malt  liquors  or 
spirits,"  Pearse  v.  Coats,  L.  R.,  2  Kq.  689 ;  or  **as  a  beerhouse,  inn,  or 
public-house  for  the  sale  of  spirituous  liquors,"  L,  db  N,  W.  By.  Co.^  v. 
Gamett,  L.  R.,  9  Eq.  26  ;  Holt  v.  (7o%er,  16  Ch.  D.  718  ;  is  not  broken  by 
the  sale  of  heev  by  retail  under  a  licence  '*  not  to  be  drunk  on  the  premises," 
for  **  beerhouse  "  means  a  house  for  the  sale  of  beer  to  be  consumed  on  the 
premises,  S.  CC.  Nor  is  a  covenant  entered  into  in  1854,  that  "  the  trade 
or  calling  of  an  hotel  or  tavern  keeper,  publican,  or  beer  shop  keeper,  or 
seller  by  retail  of  wine,  beer,  spirits,  or  spirituous  liquors,"  should  not  be 
carried  on  on  the  premises,  broken  by  the  sale  of  wine  in  bottle  by  a  grocer 
in  the  ordinary  course  of  his  trade  ;  for  the  covenant  is  directed  against  the 
trade  of  a  gin  palace,  and  not  that  of  a  wine  merchant.  Jones  v.  Bone, 
L.  R.,  9  Eq.  674.  But,  where  the  covenant  w^as  not  to  use  the  building, 
''  as  an  inn,  public-house  or  tap-room,  or  for  the  sale  of  spirituous  liquors 
or  ale  or  beer,"  it  was  held  that  although  the  covenant  did  not  prevent  the 
sale  of  wine,  it  extended  to  the  sale  by  a  grocer  of  spirituous  liquors  in 
bottle.  Fielden  v.  Slater,  L.  R.  7  Eq.  523.  So  a  covenant  not  to  use  the 
premises  '*  ^  a  beers)iop  or  public-house,"  is  broken  by  the  sale  by  a  grocer 
.^  of  beer  not  to  be  consumed  on  the  premises,  for  '^  beer  shop  "  means  any 
./.»  place  where  beer  is  sold.  S.  Albans,  Bp,  of,  v.  Battersby,  3  Q.  B.  D.  359  ; 
^ '         accord,  L,  db  Suburban  Land  &  Building  Co.  v.  Field,  16  Oh.  D.  645,  C.  A. 
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A  coven«ant  that  the  plaintiff  "should  have  the  exclusive  right  of  supplying 
all  ale,  &c.,  which  might  be  consumed  in  any  house,  &c.,  which  might  t- 
erected  on  the  land  (conveyed),  and  which  should  be  opened  or  iLsed  «i5  :l-. 
inn,  &c.,"  18  equivalent  to  a  negative  covenant  that  no  other  pen^n  iLon 
the'  plaintitt'  shall  supply  ale,  &c.  Catt  v.  Tourle,  L.  R.,  4  Ch.  654.  S::c- 
a  covenant  is  conditional  on  the  plaintiff  being  willing  to  supply  the  defrD- 
dant  with  good  marketable  ale,  &c.,  at  reasonable  prices  Luker  v.  iVn/K', 
7  Ch.  D.  227  ;  see  also  Edwick  v.  Hawkts,  18  Ch.  D.  199. 

A  covenant  not  to  use  or  exercise  *^  any  public  trade  or  husiness  *'  in  i 
house,  and  that  it  should  "  be  used  and  occupied  as  a  private  dwellir^- 
house  only**  is  broken  by  opening  a  school  thereon.  Wiacenden,  v.  Wtb^'^', 
6  E.  &  B.  387  ;  25  L.  J.,  Q.  B.  264  ;  German  v.  Chapman,  7  Ch.  D.  271.  t?.. 
a  covenant  not  to  carry  on,  or  permit  to  be  carried  ou,  any  trade  or  bnsinr^s 
of  any  description  whatsoever,  is  broken  by  opening  thereon  a  chariUi)! 
institution  in  which  working  girls  are  lodged  and  boarded  ;  Rolls  v.  AliU^r, 
25  Ch.  D.  206,  even  although  gratuitously,  7rf.,  W.  N.,  1884,  p.  69  ;  or  ■. 
hospital  where  the  patients  make  small  payments.  Bramtpelfv,  LaA^'j,  !•< 
Ch.  D.  691.  But  a  covenant  not  to  do  anything  on  land  that  may  K  j 
nuisance  to  the  occupiers  of  the  adjoining  premises  is  not  broken  by  ojieniiu' 
a  national  school  thereon.    Harrison  v.  Good^  L.  R.,  11  £q.  338. 

As  to  waiver  by  plaintiff  of  his  right  to  an  injunction,  by  his  acqui*^ 
cence  in  breaches  of  similar  covenants,  by  tenants  of  other  plots  on  ^hz 
same  estate.   Peek  v.  Matthews,  L.  R.,  3  Ec^.  515 ;  German  v.  Chapman,  supr^. 

Breach  of  covenants  for  good  husbandry j  d-c]  The  proof  of  any  act  which, 
according  to  the  natural  and  ordinary  meaning  of  their  words,  is  forbiddei: 
bv  the^e  covenants,  will  entitle  the  plaintiff  to  a  verdict.  If  the  breach 
alleges  that  the  defendant  did  not  use  the  farm  in  a  liusbandlike  manner, 
"  but,  on  the  contrary,  committed  waste,*'  the  plaintiff  is  bound  to  prove 
waste.  Harris  v.  Mantle,  3  T.  R.  307.  See  post,  p.  669,  and  Edge  v.  Pcm- 
htrton,  12  M.  &  W.  187,  cited  post,  p.  654.  Where  the  breach  is  for  ba/: 
husbwidry,   and  the  particulars  delivered  rely  on  non-cultivation,  tht 

J)laintiff  cannot  show  mere  bad  cultivation.  Doe  d.  IVinnaUr.  Broad,  2  M. 
:  Gr.  523.  But  in  such  cases  as  these,  the  judge  would  i)robably  now 
amend  the  breach  or  the  particulars.  A  judge,  however,  will  not  am<^niL 
as  of  course,  if  the  amendment  will  only  entitle  to  nominal  damages  for  a 
breach,  which  defendant  probably  would  not  have  contested.  7%mes  1h- 
s^irance  Co,  v.  Hawke,  28  L.  J.,  Ex.  317.  A  covenant  to  spend  on  the  farm 
all  manure  collected  on  it,  extends  to  manure  made  by  the  cattle  of 
strangers  not  fed  on  the  faiin,  but  turned  ou  by  a  temporary  licemc, 
Hindu  V.  Pollitt,  6  M.  &  W.  529.  A  covenant  by  the  tenant  m  a  farm  lea5c. 
that  he  would  not  **  during  the  last  year  of  the  said  term  thereby  granted, 
sell  or  remove  from  the  said  farm  and  lands  any  of  the  hay,  sti'aw,  and 
fodder  which  should  arise  and  grow  on  the  said  farm,**  extends  to  all  hay,  &c., 
which  had  grown  on  the  land  at  anv  time  diuing  the  term.  Gale  v.  Batt*. 
3  H.  &  C.  84  ;  33  L.  J.,  Ex.  235. 

We  have  seen,  ante,  p.  25,  that  husbandry  covenants  may  be  controlled 
or  explained  by  proof  of  custom  not  expresdy  or  impliedlv  excluded  by  tht? 
covenant  See  aLso  ante,  pp.  316, 317.  Such  customs  apply  to  leases  under 
seal  as  well  as  by  parol.  tVigglesworth  v.  DaUison,  1  Doug.  201  ;  1  Smith  s 
Lead.  Cases.  But  the  course  of  pleading  on  covenants  will  sometime^ 
require  that  the  custom  should  be  pleaded  by  the  defendant,  except  when; 
it  18  only  used  to  explain  the  covenant.  In  a  covenant  to  pay  a  penal  rent 
for  using  land  otherwise  than  for  pasture  or  meadow,  it  is  for  the  jury  to 
say  whether  the  use  of  it  as  a  race-course  was  in  fact  incompatible  with' the 
covenant.    Semh,  Aldridge  v.  Hotcard,  4  M.  &  Gr.  921.    A  covenant  that 
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tlie  tenant  will  when  required  perform  each  year  for  the  landlord  a  certain 
amount  of  team-work,  gives  the  landlord  a  right  to  team-work  generally, 
and  not  merely  for  agricultural  purposes.  Marlborough^  Dk.  of^  v.  Osborne, 
5  B.  &  S.  67  ;  33  L.  J.,  Q.  B.  148. 

A  covenant  not  to  sell  or  carry  away  from  the  demised  premises  any  hay, 
stra^r,  &c.,  grown  or  produced  there,  without  the  consent  in  writing  of  the 
plaintiff  first  had  and  ohtained,  under  the  increased  rent  of  10^.  for  every 
ton  so  given,  sold,  or  carried  away,  was  held  to  give  the  tenant  a  right  to 
remove  hay,  straw,  &c.,  upon  paying  the  increased  rent.  Legh  v.  Lillie,  6 
H.  &  N.  165  ;  30  L.  J.,  Ex.  25. 

If  a  lease  provides  that  the  tenant  shall  not  cut  down  nor  lop  trees  imder 
a  penalty  of  20/.  for  each  tree  cut  or  lopped,  the  lessor,  upon  breach,  may 
proceed  either  for  the  penalty,  or  for  unliquidated  damages  ;  in  the  latter 
case  the  jury  are  not  bound  to  give  the  whole  penalty.  Hurst  v.  Hurst,  4 
Exch.  571. 

When  there  was  a  lease  reserving  yearly  rent,  payable  on  half-yearly  days, 
and  a  further  rent,  payable  on  the  same  days,  for  every  acre  converted  into 
tillage  w^ithout  licence,  or  planted  with  rape,  woad  or  potatoes,  or  from 
which  successive  crops  should  be  taken,  without  summer  fallows,  &c.,  it 
was  held  that,  after  one  breach  of  covenant,  the  increased  rent  attached  and 
continued  to  the  end  of  the  term.  Bowersv,  Nixon,  12  Q.  B.  558,  n.,  affirm. 
in  error.  A  covenant  not  to  take  more  than  two  crops  during  four  yeai*s, 
means  any  four  years,  and  not  each  succeeding  four  years  reckoning  from 
taking  the  lease.  Fleming  v.  Srwok,  5  Beav.  250.  Where  the  grantee  H., 
of  the  right  of  sporting  over  certain  lands  in  the  occupation  of  R.  covenanted 
with  the  grantor  W.  to  keep  down  the  rabbits  *'  so  that  no  appreciable 
damage  may  be  done  to  the  crops  thereon, *'  it  was  held  that  W.  being 
under  no  liability  to  compensate  R.  for  injury  done  to  the  crops,  by  breach 
of  the  covenant,  could  only  recover  nominal  damages  therefor  from  H. 
West  V.  Houghton,  4  C.  P.  D.  197. 

Breach  of  coveiiant  to  ifisureJ]  The  covenant  to  insure  has  always  been 
construed  strictly  in  courts  of  common  law.  As  to  the  onus  of  proof  in 
actions  for  not  insuring,  see  cases  cited  ante,  Onm  Frobandi,  p.  90.  The 
covenant,  however,  usually  provides  some  mode  of  proof,  as  that  the  lessee 
shall  produce  his  policy  when  required.  In  Doe  d.  Darlington  v.  Ulph,  13 
Q.  B.  204,  where  there  was  a  covenant  **  to  insure  at  all  times  previously  to 
the  expiration  of  the  term  thereby  granted,"  and  the  lessee  did  not  effect  an 
insurance  till  a  month  after  the  creation  of  the  term,  it  was  held,  that  in 
the  absence  of  evidence  to  explain  this  delay,  the  plaintiff  was  entitled  to 
a  verdict,  and  that  the  jury  ought  not  to  be  asked  whether  the  insurance 
was  effected  within  a  reasonable  time.  SemblCy  if  the  lessee  had  insured  the 
premises  shortly  after  the  execution  of  the  lease,  he  would  have  complied 
with  his  covenant.  Id,  per  Pattison,  J.  In  Price  v.  JVorwood,  4  H.  &  N. 
612  ;  28  L.  J.,  Ex.  329,  the  omission  to  insure  had  been  repeatedly  con- 
fessed by  the  tenant,  who  excused  himself  by  saying  that  he  could  not 
afford  the  insurance.  As  he  appeared  to  be  no  ricner  at  the  time  of  issuing 
the  writ,  it  was  held  that  there  was  some  evidence  to  go  to  the  jury  of  the 
breach. 

If  the  covenant  is  to  insure  in  the  name  of  A.,  it  is  a  breach  to  insure  in 
the  joint  names  of  A.  and  the  lessee.  Penniall  v.  Harbome,  11  Q.  B.  368. 
But  see  Havens  v.  Middleton,  10  Hare,  641  ;  22  L.  J.,  Ch.  746. 

A  covenant  to  keep  buildings  insured  against  fire  runs  with  the  land, 
for  the  Stat  14  Geo.  3,  c.  78,  s.  83,  enables  the  landlord  to  have  the  in- 
surance money  laid  out  in  reinstating  the  premises,  so  that  the  covenant, 
with  the  aid  of  the  statute,  amounts  to  a  covenant  to  repair.     Vernon  v. 
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Smith,  5  B.  &  A.  1.  The  operation  of  this  section  lia^*  been  held  to ''." 
genenil,  and  not  to  be  confined  to  the  metropolitan  district.  ExpU,  G^jri^. 
34  L.  J.,  Bky.  1. 

Breach  of  comumt  to  repair,"]  As  to  buildings  then  erected,  a  covenant  :• 
repair,  or  put  in  repair,  or  deliver  np  in  repair,  runs  with  land,  and  bii.? 
assij^nees  tnough  not  named  in  it.  Martyn  v.  67 m€,  18  Q.  B.  661 ;  22  LL 
Q.  B.  147.  The  assignee  of  a  leaj%  is  not  liable,  on  a  general  covenant,  u> 
repair  buildings  erected  during  the  term,  unless  assigns  are  named  in  /. 
Spencer's  case,  6  Rep.  61  ;  Bally  v.  IFells,  3  WiK  25  ;  Doughty  v.  BiAriuv. 
11  Q.  B.  444.  Contra,  Minshidl  v.  Oakes,  2  H.  &  N.  793;  27  L  J.,Ei. 
194  ;  but  this  ca.se  was  decided  on  a  misapprehenadon  of  Spencer's  ctue  (see 
notes  thereto  in  1  Smith's  Lead.  Cas.,  8th  ed.  80,  et  seqX&nd  has  beenm^ui 
disapDroved.  In  C'omiVi  v.  CUife,  3  H.  &  C.  446 ;  34  L.  J.,  Ex.  19,  a  coTenani, 
in  a  demise  of  three  houses  and  a  field, "  well  and  sufficiently  U)  repair 
sustain  and  keep  the  said  tenements  or  dwelling-houses,  field  or  plot  -j 
ground  and  premises,  and  every  part  thereof,  as  well  in  houses,  buiMinj-: 
&c,  during  the  term  ;  was  held  not  to  extend  to  houses  erected  duiin]:  i 
term  in  the  field.  This  case  agrees  vith  the  ruling  in  Doe  d.  }l'oTCfJ<r 
School,  dc  Trustees  v.  Roiclands,  9  C.  &  P.  734 ;  but  is  clearly  incona^tw^ 
with  tlie  decision  in  Brovni  v.  Blunden,  Skin.  121 ;  and  the  opinions  of  '^ 
judges  expressed  in  Darcy  v.  Ashwith,  Hob.  234  ;  and  Dowse  v.  EarU,  3  U^. 
265;  S.  C.  «mZ^  ?u>«i.  Z>(wrwv.tti//,2Vent.l28,  cited  in  BacAbr.  Covenant  (F. 

A  covenant  to  keep  a  house  in  repair  is  satisfied  by  keeping  it  in 
substantial  ret)air  according  to  the  nature  of  the  building ;  and  with 
a  view  to  determine  the  sufficiency  of  the  repair,  the  jury  may  inqnire 
whether  the  house  was  new  or  old  at  the  time  of  the  demise.  Stanly  v. 
Towgood,  3  N.  C.  4  *  accord,  Maniz  v.  GoHng,  4  N.  C.  451.  It  has  ban 
said  that  such  a  covenant  did  not  mean  that  the  house  should  be  deliveit*i 
up  in  an  improved  state,  or  that  the  consequences  of  the  elements  should  tr 
averted  ;  but  the  tenant  has  the  duty  of  keeping  the  house  in  the  state  a 
which  it  was  at  the  time  of  the  demise,  by  the  timelv  expenditure  of  moDcy 
and  care  ;  GutUridge  v.  Munyard,  1  M.  &  Rob.  334" ;  and  that  accoidinpi.y 
on  an  issue  as  to  the  amount  of  damages  for  not  keeping  in  repair,  the  m 
state  of  the  premises  when  demised  was  legitimate  evidence  for  the  defen- 
dant. Burdett  v.  Witliers,  7  Ad.  &  E.  136.  See  also  IVaU^  v.  HeMff^  ^'^ 
M.  &  W.  249 ;  Martyn  v.  Clue,  18  Q.  B.  661,  674.  But,  in  Pa^^  ^• 
Haine,  16  M.  &  W.  541,  a  tenant  under  such  covenant  was  held  bound  ti» 
put  in  repair ;  though  the  nature  of  the  repairs  ought  to  be  measured  \>J 
the  age  and  class  of  the  demised  premises.  In  Boston  v.  Pratt,  2  H. «  ^• 
683  ;  33  L.  J.,  Ex.  233,  Ex.  Ch.,  it  was  held  that  a  lease,  whereby  the  lessee 
covenanted  that  he  would  "  well  and  sufficiently  repair,  uphold,  sq^fon, 
paint,  maintain,  amend  and  keep"  the  demised  premises,  and  ^^  * 
premises  "  so  well  and  sufficiently  repaired,"  &c.,  at  the  expiration  of  ttf 
term  surrender,  was  a  "  repairing  lease,"  on  the  grotmd  that  "  whatever  «^ 
the  state  of  the  premises  at  the  time  of  the  demise,  the  tenant  would  w 
bound  under  this  covenant  to  put  the  premises  into,  and  keep  the  premie 
in,  a  state  of  good  and  sufficient  repair.  Payne  v.  Haine  {^F^)}^^ 
authority  on  this  point ; "  33  L.  J.,  Ex.  235  ;  the  report  in  2  H.  &  ^-  ^' 
is  to  the  same  effect.  Accord,  Saner  v.  BiUon,  7  Ch.  D.  815 ;  Trust^*^- 
Diamond  Rock  Boring  Co.,  20  Ch.  D.  251,  C.  A.  See  also  Inglis  v.  BvM* 
3  Ap.  Ca.  552,  D.  P.  But  the  tenant  under  such  a  covenant  is  liable  tor 
repairs  only,  and  not  for  the  extra  expense  of  laying  a  new  floor  on  a^  «»' 
proved  pkn,  or  the  like.  Soicard  v.  Lcggait,  7  C.  &  P.  613.  And  a  1^ 
under  a  covenant  to  put  in  repair,  or  to  keep  in  repair,  is  not  ho^  'J 
either  case  to  substitute  new  buildings  for  old.    Belcher  v.  M'lf^^ " 
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M.  &  Rob.  186.  And  where  the  covenant  is  to  keep  and  leave  the  house 
ill  as  oood  a  plight  as  it  was  in  at  the  time  of  the  making  of  the  lease,  it  is 
i^aid  that  ordmary  and  natural  decay  is  no  breach  of  the  covenant,  and  that 
the  covenantor  is  only  bound  to  do  his  best  to  keep  it  in  the  same  plight, 
and  therefore  to  keep  it  covered,  &c  ;  Fitz.  Ab.  Gov.  4 ;  Shep.  Touch. 
169  ;  Johnson  v.  ;S».  Peter,  Hereford,  4  Ad.  &  E.  520.  The  lessee,  under  the 
ordinary  covenant  to  keep  in  repair,  is  not  bound  to  repair  damage  done 
before  the  lease  was  executed,  though  since  the  date  fixed  by  the  habendum 
for  the  beginning  of  the  term.    SJiatv  v.  Kay,  1  Exch.  412. 

On  a  covenant  to  repair,  it  is  not  sufficient  evidence  of  a  breach,  to  show 
that  the  house  has  been  thrown  down  by  a  tempest,  unless  the  covenantor 
has    not  repaired  within  a  reasonable  time  after.      Shep.  Touch.    173. 
Where  the  defendant  pleads  that  he  was  always  ready  to  repair,  but  a 
reasonable  time  had  not  elapsed,  and  issue  is  taken  thereon  ;  pi^of  that  the 
<lcfendant  absolutely  refused  to  repair  entitles  the  plaintiff  to  a  verdict 
Green  v.  Sales,  2  Q.  B.  225.    Where  the  damage  was  alleged  to  be  oc- 
casioned bv  the  defendant's  neglect  to  repair  and  **  from  no  other  cause," 
it  was  held  sufficient  to  show  that  the  premises  became  insecure  by  the 
removal  of  an  adjoining  wall  by  a  third  party,  and  that  the  defendant  did 
not  set  about  the  repair  in  time  to  prevent  the  mischief  consequent  on  such 
removal.    S.  G.    If  the  lessee  is  bound  to  repair  and  leave  the  house 
in  the  same  plight  as  he  found  it,  and  it  is  burnt  by  sparks  from  the  chim- 
ney of  the  lessoi-'s  house  near,  it  is  said  that  the  leasee  is  excused  from 
rebuilding,  for  this  is  caused  by  the  act  of  the  lessor  himself.     1  Rol.  Ab. 
454,  pL  8.    This  decision  might  be  right  if  the  fire  could  be  treated  as  the 
direct  act  of  the  lessor ;  as  however  the  remedy  bv  the  lessee  against  the 
lessor  would  be  in  ceuie  for  negligence,  it  is  difficult  to  see  how  it  can  be 
supported,  except  on  the  ground  of  avoiding  circuity  of  action.    The  lessee 
could  now  however  counter-claim  ^inst  the  lessor. 

Where  the  premises  have  passed  through  successive  hands,  it  is  some- 
times not  easy  to  prove  in  whose  hands  toe  want  of  repair  occurred,  and 
each  assignee  is  liable  to  the  lessor  for  his  own  default  only.    But  where 
the  plaintiff,  a  lessee  under  covenant  to  repair,  assigned  over  to  defendant, 
who  assigned  to  B.,  who  assigned  to  C,  &c.,  and  the  plaintiff,  being  then 
obliged  to  pay  damages  for  non-repair  to  the  ground  landlord,  sued  defen- 
dant for  the  amount,  there  being  evidence  of  want  of  repair  while  in  the 
hands  of  one  of  defendant's  assignees  :  it  was  held,  that  the  plaintiff  was 
entitled  to  substantial,  and  not  nominal,  damages,  without  showing  the 
exact  amount  of  non-repair  attributable  to  the  defendant  himself.    Smith 
v.  Peat,  9  Exch.  161 ;  23  L.  J.,  Ex.  84.    A  lessee,  under  covenant  to 
deliver  up  certain  fixtures  at  the  end  of  his  term,  on  the  1st  of  April,  re- 
mained in  possession  till  the  10th,  when  possession  was  demanded  by  the 
lessor,  and  on  the  13th  he  bought  the  title  of  a  mortg^ee  of  the  lessor  and 
refused  to  re-deliver :  held,  that  the  lessor  was  entitled  only  to  damage 
for  the  detention  of  the  fixtures  between  the  10th  and  13th  and  not  to  the 
full  value  of  them.     JFatson  v.  Lane,  11  Exch.  769  ;  26  L.  J.,  Ex.   101. 
The  breach  of  a  covenant  to  put  premises  in  repair  is  not  a  continuing 
breach.     Coward  v.  Gregory,  L.  R,  2  C.  P.  153.    See,  however,  Martyn  v. 
aue,  18  Q.  B.  661 ;  22  L.  J.,  Q.  B.  147. 

Where  the  covenant  is  to  keep  in  repair  during  the  continuance  of  the 
term,  an  action  for  the  breach  of  the  covenant  may  be  maintained  before 
the  term  has  expired.  Luxnwre  v.  Bobson,  1  B.  &  A.  584.  In  the  case  of 
Marriott  v.  Cotton,  2  Car.  &  K.  533,  Rolfe,  B.  directed  the  jury  that 
nominal  damages  only  could  be  recovered  in  such  an  action,  for  the  lessor 
(as  he  said)  misht  pocket  the  damages  and  leave  the  premises  unrepaired, 
and  80  oblige  the  lessee  to  repair  tnem  for  his  own  convenience  ;  but  the 
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Ct.  of  Q.  B.  held  the  direction  wrong,  and  a  verdict  was   subseqnen  V 
entered  for  substantial  damages  ;  see  Bell  v.  Hayden,  9  Ir.  C.  Li.  R.  301, 3»j^i, 
per  O'Brien,  J. ;  Smith  v.  Peat,  ante,  p.  653.    The  proper  measure  of  damai^is 
is  the  diminution  to  the  value  of  the  reversion  at  the  time  of  action.     Do<  ti. 
Worcester  School,  d'c.  Trustees  v.  Rowlaiids^  9  C.  &  P.  734  ;  Bell  v.  Hayrjn. , 
supra;  Mills  v.  E.  London  UnioUy  L.  R.,  8  C.  P.  79  ;  WHlxams  x.  IViUiamj^^ 
L.  R.,  9  0.  P.  659.     In  this  last  case  it  was  held  that  where  the  landlord 
had  himself  repaired  the  premises  before  action,  he  could  not  recover  more 
than  nominal  aamages  ;  sed  qwere.    Where,  however,  the  above-men tionei 
measure  of  damages  is  inapplicable,  such  diminution  of  value  is  not  the 
only  test ;  thus,  tne  lessor  may  sue,  though  he  has  forfeited  his  reversion 
by  the  entry  of  the  ground  landlord  for  the  breach,  and  the  test  is  what  will 
be  the  cost  of  repair.     Davits  v.  Underwood,  2  H.  &  N.  670  ;  27   Ij.  J.,  Ex. 
113.     This  is  indeed  the  general  rule  laid  down  by  Ld.  Holt  in  Vivian  v. 
Champion,  2  Ld.  Raym.  1125,  and  was  approved  by  the  court  in  Daries  v. 
Undencood,  supra,  but  was  not  followed  m  Mills  v.  E,  London  Union,  supnL 
See  also  liawlings  v.  Morgan,  18  C.  B.,  N.  S.  776 ;  34  L.  J.,  C.   P.  185. 
Where  an  action  was  brought  for  non-repair  of  premises,  demised  by  the 
plaintiff  to  the  defendant,  the  defendant  oeing  bound  to  repair  and.  insure, 
and  the  jury  found  that  the  premises,  which  had  been  burnt  down,  would 
cost  1,600Z.  to  rebuild,  and  that  this  would  exceed  by  600Z.  the  value  of  the 
old  premises  as  assigned,  the  court  held  that  1,000/.  was  the  measure  of 
damage.     Yates  v.  Dun^er^  11  Exch.  15  ;  24  L.  J.,  Ex.  226.     If  a  second 
action  be  brought  on  a  covenant  to  keep  premises  in  repair,  the  verdict 
recovered  in  the  former  action  may  be  proved  in  mitigation  of  damage;!, 
but  is  not  pleadable  in  bar.     C&ward  v.  Gregory,  L.  R.,  2  C.  P.  153.     See 
further  on  the  measure  of  damages  on  repairing  covenants,  MinshuU  v.  Odkr^ 
2  H.  &  N.  793  ;  27  L.  J.,  Ex.  194 ;  and  Mayne  on  Damages,  3rd  ed.  pp. 
299,  et  seq. 

Breaking  a  doorway  through  the  wall  of  the  demised  house  amounts  to  a 
breach  of  a  covenant  to  keep  in  repair  ;  Doe  d.  Vickery  v.  Jackson,  2  Stark. 
293.  A  lessee  covenanted  to  repair,  uphold,  support,  sustain,  maintain,  &c, 
all  the  houses  and  brick  walls.  Pidlmg  down  a  brick  wall  dividing  the 
courtyard  in  front  from  another  yard  at  the  side  was  held  a  breach  of  the 
covenant.  Doe  d.  Wetherall  v.  Bird,  6  C.  &  P.  195.  But,  a  mere  covenant 
to  repair  is  not  broken  by  alterations  and  improvements  where  they  ai« 
evidently  contemplated  by  the  lease  ;  as  where  a  private  dwelling-house 
is  demised  by  lease  containing  a  covenant  to  repair  the  premises  and  all 
such  buildinssj  *'  improvements  and  additions,"  as  should  be  made  there- 
upon by  the  lessee.  Doe  d.  Dalton  v.  Jones,  4  B.  &  Ad.  126 ;  see  also  Doherty 
V.  Allman,  3  Ap.  Ca.  709,  D.  P.  A  covenant  to  deliver  all  "windows^ 
then  or  thereafter  affixed  or  belonging  to  the  premises,  extends  to  a  plate- 
glass  shop  window  put  up  by  the  lessee,  so  as  to  be  movable  without  screws, 
nails,  or  glue,  and  iastened  only  by  wedgea  Burt  v.  Haslett,  25  L.  J.,  C.  P. 
201;  Ex.  CL,  18  C.  B.  893;  25  L.  J.,  C.  P.  295.  On  a  covenant  to  repair, 
the  breach  alleged  that  defendant  did  not  repair,  **  but  on  the  contrary  per- 
mitted the  premises  to  be  ruinous  for  want  of  repair."  Held  that  plaintLIf 
must  show  permissive  and  not  voluntary  waste.  Edge  v.  Pemherton,  li 
M.  &  W.  187. 

Where  the  lessee  is  obliged  to  repair  in  consequence  of  his  lessor's  refufal 
to  do  so,  he  cannot  recover  the  expense  of  finding  other  premises  for  use 
during  the  repairs.  Green  v.  EcUes,  2  Q.  B.  225.  A  lessee,  who  underlets 
with  covenants  to  repair  in  the  same  terms  as  in  his  own  lease,  is  not  neces* 
sarily  entitled  to  recover  from  the  imder-lessee  the  cost  of  an  action  for  non- 
repair brought  against  himself ;  for  though  the  covenants  of  the  lessee  and 
under-lessee  may  be  in  words  the  same,  they  are,  in  substance,  different  if 
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entered  into  at  different  times.     Walker  v.  Hattoii,  10  M.  &  W.  249.    This 
ea,se  was  decided  on  the  ground  that  a  covenant  to  repair  is  to  be  construed 
-with  reference  to  the  state  of  the  premises  when  it  negan  to  operate  ;  and 
tliis  ground  is  no  doubt  a  sound  one  if  by  "  state  of  the  premises  "  is  meant 
t^heir  age,  and  not  their  state  of  repair,  for  the  lessee's  liability  under  a  re- 
pairing lease  is  not  dependent  on  tne  state  of  repair  in  which  the  premises 
-vvere  at  the  time  of  the  demise.    Easton  v.  Pratty  2  H.  &  0.  683  ;  33  L.  J., 
Kx.  233,  Ex.  CIl,  cited  ante,  p.  652.     But,  the  lessee  may  recover  the  amount 
of  dilapidations  recovered  against  himself,  and  occasioned  by  the  under- 
lessee's  neglect.     Penley  v.  JVatts,  7  M.  &  W.  601  ;  Walker  v.  Jlatton,  supra. 
And  lie  may  recover  the  costs  of  such  action,  if  he  has  given  notice  of  it  to 
the  under-lessee,  and  received  his  sanction  for  defending  it :  and  his  sanc- 
tion may  be  inferred  if  he  does  not  prohibit  the  defence.     Semh.  BlytJie  v. 
Smith,  5  M.  &  Gr.  405,  412-3  ;  and  see  Rolph  v.   Crouch^  cited  post,  p.  659. 
And  where  the  under-lessee  A.  contracted  with  the  lessee  B.  to  perform  the 
covenants  of  the  superior  lease,  A.  is  under  a  contract  to  indemnify  B.,  and 
is,  without  such  sanction,  liable  to  B.  for  the  costs  of  an  action  brought 
against  B.,  by  the  suiierior  landlord,  and  reasonably  defended.     Hornby  v. 
Cardioell^  8  Q.  B.  D.  329,  per  Brett  and  Cotton,  L.JJ.     The  lessee  cannot 
recover  from  his  under-lessee,  as  special  damage,  the  value  of  a  lease  for- 
feited* for  non-repair,  unless  it  appears  that  the  forfeiture  was  solely  owing 
to  the  under-lessee's  non-repair.     Glow  v.  Brogden^  2  M.  &  Gr.  39.     Where 
A.  demised  to  the  plaintiff  with  special  covenants  to  repair  and  insure,  and 
the  plaintiff  underlet  to  the  defendant  with  like  covenants,  and  A  after- 
wards recovered  possession  for  breach  of  the  plaintiff's  covenant,  it  was  held 
that  the  plaintiff  could  not  in  an  action  of  covenant  against  the  defendant, 
recover  damages  for  the  loss  of  his  beneficial  reversion  in  the  term ;  for  the 
term  was  forfeited  for  the  breach,  not  of  the  defendant's  covenants,  but  of 
the  plaintiff's  covenants,  and  there  was  no  covenant  by  defendant  to  indem- 
nify,   Logan  v.  Hcdl^  4  C.  B.  598. 

Where  the  defendant  covenanted  to  keep  the  demised  premises  in  repair, 
the  same  beino  first  put  into  repair  b^  the  landlord,  it  was  held  that  the 
repairing  by  tne  landlord  was  a  condition  precedent  to  the  defendant's  obli- 
gation on  his  covenant.     Nedle  v.  Ratdiffe^  15  Q.  B.  916  ;  20  L.  J.,  Q.  B. 
130  ;  Coward  v.  Gregory,  L.  R.,  2  C.  P.  153.     A  lessor  cannot  be  sued  on  a 
covenant  to  keep  demised  premises  in  repair,  unless  he  lias  had  notice  of  the 
want  of  repair.    Mahin  v.  Watkirison,  L.  R.,  6  Ex.  25  ;  Mancliester  Bonded 
Warthonse  Co,  v.  Carr,  5  C.  P.  D.  507.     Such  a  covenant  implies  a  licence 
to  the  landlord  to  go  on  the  land,  for  a  reasonable  time,  to  effect  the  repairs 
requisite.    Saner  v.  BUton^  7  Ch.  D.  815.    Where  the  covenant  is  to  repair, 
the  defendant  bein^  allowed  rough  timber  by  the  lessor,  the  general  aver- 
ment by  the  plaintiff  (lessor)  of  readiness  to  supply,  &c,  will  not  oblige  him 
to  show  that  ne  has  cut  down  and  prepared  timber,  defendant  not  having 
required  him  to  do  so.     Semh,  Martyn  v.  CLue,  18  Q.  B.  661  ;  22  L.  J.,  Q.  B. 
147.    An  agreement  by  the  landlord  to  put  a  building  in  good  tenantable 
repair  is  satisfied  if  it  is  in  such  repair  when  the  tenant  takes  possession, 
and  he  does  so  without  objection,  altnough  in  fact  the  repairs  prove  insuffi- 
cient to  strengthen  the  building  sufficiently  for  the  particular  purpose  to 
which  the  tenant  apphes  it.    McClure  v.  Little,  19  L.  T.,  N.  S.  287,  M.  T. 
1868,  Ex.     See  Saner  v.  Bilton,  supra, 

A  covenant  by  lessor  to  keep  premises  in  proper  condition  for  storing 
cartridges  has  reference  only  to  the  physical  condition  of  the  premises. 
Newby  v.  Sharpe,  8  Ch.  D.  39,  C.  A. 

Breach  of  covenant  to  pay  rates  and  tcLxes,]  This  covenant  seems  to  ex- 
tend to  subsequently-imposed  taxes  of  the  same  nature  as  those  in  existence 
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at  the  time  of  the  covenant,  but  not  to  taxes  of  a  different  natare :  aee  hrr-- 
ster  V.  KitcheU,  1  Salk.  198  ;  1  Ld.  Raym.  317.     In  this  case  the  coreni:* 
was  to  pay  a  rent-charge,  without  deducting  any  taxes.     A  covenant  t'  w 
the  rent  without  "any  deduction,  defalcation,  or  abatement"  ;  Bm^itrr  ' 
Wright y  2  Doug.  624  ;  or  an  agreement  to  pay  all  taxes  ;  Amfidd  v.  ir?^.' 
Ry.  &  M.  246,  obliges  the  tenant  to  pay  the  land  tax.     A  parliamentarv  v^ 
is  one  imposed  directly  by  act  of  parliament     Palmer  v.  JSariih,  14  M.  i  )V. 
428.  per  Parke,  B;    A  eewers  rate  did  not  fall  within  a  covenant  of  ti 
description.    S.  C.    See  also  Baker  v.  GremhilU  3  Q.  B.  148.     AcoveiuLr 
jMiy  all  taxes  and  assessments,  except  "  the  level  tax,  property  tax,  and  ki 
tax,"  was  held  not  to  include  the  tithe  rent  charge  of  wnich  the  le»)r  w- 
owner.    Jeffrey  v.  NedU^  L.  R.,  6  C.  P.  240. 

Covenants  to  pay  taxes,  &c.,  are  frequently  so  framed  as  not  to  he  limiiri 
in  their  application  to  the  usual  annual  assessments  made,  but  to  eite&i  ::> 
sums  levied  for  the  permanent  improvement  of  the  premises.     How  far  tt 
so  extend,  depends  on  the  construction  of  the  covenant  in  each  case.  Bit^i^ 
Marshall,  5  C.  P.  D.  490,  per  Baggaliay,  L.  J.     Thus,  the  words  **  all  i^' 
goings  whatsoever,  rates,  taxes,  scots,  &c.,  whether  parochial  or  parliama 
tary,  which  then  were  or  should  be  thereafter  "  chargeable  on  the  said  mi^- 
lands  demised,  were  held  to  include  an  extraordinary  assessment  made  U 
commissioners  of  sewers  for  a  work  of  permanent  benefit   on  the  W 
TValler  v.  Andrews,  3  M.  &  W.  312.     So,  a  covenant  to  pay  rent,  "free  sa 
clear  of  and  from  all  manner  of  parliamentary,  parochial,  and  other  taits, 
rates  and  assessments,  deductions,  or  abatements  whatsoever,"  was  held:- 
include  the  expense  of  paving  footways,  adjoining  the  houses,  which  pftvk. 
was  done  under  a  local  act  requiring  the  expense  to  be  paid  primarilv  ^y 
the  tenants,  and  empowering  them  to  deduct  from  their  landlord's  rent  tif 
sum  so  paid  by  them.    Payne  v.  Burridge.  12  M.  &  W.  727.     So,  a  coreiuiii 
"  to  pay  and  discharge  all  taxes,  rates,  duties  and  assessments  whafeocTci 
which  during  the  continuance  of  the  demL«*e  should  be  taxed,  assessed,  or 
imposed  on  the  tenant  or  landlord  of  the  ])remises  demised,  in  respect 
thereof,'*  was  held  to  include  the  sum  which  the  vestry  had  compelled  the 
owner  to  pay  them  under  the  provisions  of  the  Metropolitan  Mana^ment 
Acts,  1856,  1862,  as  the  proportionate  part  of  the  expense  of  paving  the 
adjoining  street  under  those  acts.  Thompson  v.  Lapworth,  L.  R.,  3  C.  P.  14ft 
Hartley  v.  Hudson,  4C.  P.  D.  367  (decided  under  the  Public  Health  Acte, 
1848, 1875),  is  to  the  same  effect.  So,  where  the  tenant  covenanted  to  "bear^ 
pay  and  discharge"  ^*  all  other  taxes,  rates,  duties  and  assessments  whatsovtr 
which  should  be  charged  *.*  on  the  said  premises  or  any  part  thereof,  or  npoQ 
the  landlord  or  tenant  in  respect  thereof,  or  in  respect  of  the  said  veariy 
rent ;  "  Budd  v.  Marshall  5  C.  P.  D.  481,  C.  A.  (Public  Health  Act,  1875), 
or,  "all  burthens,  duties  and  services  ; "  Stoeet  v.  Seager,  2  C.  B.,  N.  S.  U9 
(Metropolis  Management  Act,  1856),  or,  "all  taxes,  rates,  assessments  ao*^ 
outgoings  whatsoever,"  "imposed  upon  the  said  demised  premises,"  or  "npon 
the  landlord  or  tenant  in  respect  thereof  or  on  the  rent  thereby  reserrea ; ' 
Crosse  v.  Raw,  L.  R.,  9  Ex.  209  (Sanitary  Act,  1866,  s.  10).    See  abo  Midg- 
ley  V.  Coppoeky  4  Ex.  D.  309,  C.  A.  (decided  between  vendor  and  purchaser). 

But  under  a  covenant;  to  pay  "  rates  and  assessments  which  whether  poilu- 
mentary,  parochial,  or  otherwise  now  are  or  at  any  time  during  the  «»JJ 
term  shall  be  taxed,  rated,  charged,  assessed,  or  imposed  upon  the  said  pr*^ 
mises  or  any  part  thereof,  or  upon  or  payable  by  tiie  occupier  or  tenant  in 
respect  thereof,"  it  was  held  that  a  charge  similar  to  that  in  Thcmpion  t- 
Lapworth,  supra,  must  be  borne  by  the  landlord,  as  it  was  imjxwed  on  him 
ill  respect  of  the  premises,  and  the  tenant  did  not,  by  his  covenant,  relieve  the 
landlord  of  this  burthen.  Allum  v.  Dickinson,  9  Q.  B.  D.  632,  C.  A  5^^' 
decision  in  Tidswell  v.  JFhitxoorth,  L.  R.,  2  C.  P.  326,  decided  on  a  local  act. 
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ia  to  the  same  effect.  See  this  case  explained  in  Thompion  v.  Lapworth, 
Xj.  R.,  3  C.  P.  149, 159.  So,  under  a  similar  covenant,  tne  lessor  was  held 
l>ound  to  bear  the  cost  of  work  done  by  him  under  an  order  made  on  him 
under  the  Public  Health  Act,  1875,  s.  94.  Rawlim  v.  Briggs,  3  C.  P.  D. 
368.   See  also  Bird  v.  Ehves,  L.  R,  3  Ex.  225. 

The  principle  to  be  deduced  from  the  above  cases  may  be  shortly  summa- . 
rized  OH  follows.    Where  the  covenant  includes  only  an  obligation  to  make 
money  payments,  to  the  local  or  other  authorities,  then,  although,  the  tenant 
ia  liable  to  reimburse  the  owner,  when  the  duty  is  primarilv  to  pay  money 
to  the  authorities  (as  in  JFaller  v.  Andrews,  Payne  v.  Burridge,  Tnomp»on  v. 
J^apicorth,  and  Hartley  v.  Hudsouy  ante,  p.  656),  yet  he  is  not  liable,  where  the 
OAvner  is  primarily  bound  to  do  the  work  himself  and  it  is  only  on  his  default, 
that  the  authority  could  do  the  work  and  assess  him  (as  in  Budd  v.  Marshall, 
Tidsicell  v.  JVhitworih,  ante,  p.  656,  and  Rawlim  v.  BriggSy  supra).  The  cove- 
nants may,  however,  be  wide  enough  to  cover  the  obligation  to  do  work  at 
the  instance  of  the  local  authority ;  Allum  v.  Dickinson,  Sweet  v. Seager, and 
Crosse  v.  Raw,  ante,  p.  656  ;  a  covenant  to  pay  all "  duties,"  or  "  outgoings  " 
being  sufficient  for  this  puipose  ;  S.  CO.    As  to  the  constniction  of  a  cove- 
nant to  pay  rates  on  mines  levied  under  the  Rating  Act,  1874,  see  ChaUmer 
V.  Bolckmc,  3  Ap.  Ca.  933,  D.  P. 

An  absolute  covenant  to  pay  rates  is  broken  on  non-jpayment,  although 
no  demand  has  been  made  on  the  tenant  for  payment.  Iktvis  v.  Burrell,  10 
C.  B.  821. 

Where  the  lessor  covenants  with  the  lessee,  to  pay  all  rates  and  taxes 
already  chaiged,  or  to  be  charged  on  the  premises,  he  is  liable  to  pay  them 
only  on  the  rent  reserved,  and  not  on  the  full  improved  value  of  the  premises 
Watson  V.  Home,  7  B.  &  C.  286 ;  Smith  v.  Humble,  15  C.  B.  321. 

Breach  of  covenant  for  title.]    The  covenants  for  title,  on  which  remedies 

are  sought  in  the  courts  of  common  law,  are  principally  the  covenant  that 

the  grantor  is  seised  in  fee,  or  has  power  to  convey  ;  and  the  covenant  for 

quiet  enjoyment  express  or  implied,  and  freedom  from  incumbrances.    By 

tne  Conveyancing  and  Law  of  Property  Act,  1881,  44  &  45  Vict.  c.  41,  s.  7, 

in  the  case  of  conveyances  on  sale,  mortgage,  or  settlement,  or  by  a  trustee, 

mortgagee,  &c.,  executed  after  3l8t  December,  1881,  the  respective  covenants, 

which  were  usually  inserted  in  such  instruments,  are  now  miplied.   By  sect. 

7  (7)  such  covenants  may  be  varied,  or  extended  by  the  instrument    The 

statement  of  claim  alleges,  by  way  of  breach,  that  the  defendant  was  not 

seised,  or  had  not  power,  &c,  at  the  time  of  the  conveyance,  or  that  some 

person  who  before  and  at  the  time  of  the  conveyance  by  the  defendant  had, 

and  still  has,  lawful  right  to  the  premises,  &c.,  entered  and  evicted  the 

plaintiff :  or  that  the  entry  or  other  disturbance  was  by  or  under  the  defen* 

danthimsell 

Proof  that  the  defendant  is  in  as  heir  of  the  lessor  is  sufficient  to  charge 
him  as  assignee  of  the  reversion  of  a  lease.  Derisley  v.  Custance,  4  T.  R.  75. 
See  post.  Part  III.,  Action  against  heir  and  devisee, 

Tnere  seems  to  be  some  doubt  as  to  how  far  the  breach  of  a  covenant  for 
title  is  continuing  in  its  nature.  It  has  been  recently  held  that  where  A« 
conveys  land  to  B.,  his  heirs  and  assigns,  and  covenants  with  them  for  title, 
and  B.  convevs  the  land  to  C,  C.  cannot  sue  A.  in  respect  of  an  incumbrance 
affecting  the  land  prior  to  the  latter  conveyance.  ^>oor  v.  Oreen,  L.  R.  9 
Ex.  99.  But  this  decision  is  hardly  consistent  with  the  cases  of  Kingdon  v. 
NotlU,4U.  &  S.  53,  and  King  v.  Jones,  Id.  118,  cited  anU,  p.  642.  In 
Spoor  V.  Green,  supra,  the  incumbrance  affecting  the  land,  was  a  mining  lease 
C^ted  bv  A.,  pnor  to  the  conveyance  to  B.,and  it  was  held  that  the  breacli 
was  complete  at  the  time  of  Uie  conveyance  to  B.,  and  that  no  fresh  cause  of 

VOL,  r.  u  u 
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action  arose  on  the  subsequent  subsidence  of  the  surface,  owing  to  the  wak- 
ing of  the  mines  prior  to  the  conveyance  to  C.  Where  the  covenant  vas  •: 
seisin  in  fee,  and  the  premises  were,  in  fact,  copyhold  of  inheritance,  tt 
jury  ought  to  find  as  aams^e  the  difference  in  value  between  lands  of  &l 
tenure.     Gra\j  v.  Briscoe,  Noy,  142. 


against  persons  having  lawful  title.    Dudley 

2  Wms.  Saund.  178,  (8)  ;  unless  the  covenant  is  against  disturbance  hi  a 
particular  person,  when  it  is  sufiicient  to  show  any  disturbance  by  hk. 
whether  by  lawful  title  or  othenvise.     Nash  v.  Palmer j  5  M.  &  S.  374.   >;s 
where  the  covenant  is*  against  disturbance  by  the  lessor,  his  heirs  or  eieca- 
tors,  it  is  sufficient  to  show  any  disturbance  by  him  or  them.     FotUv.  I  **i 
2  Roll.  Rep.  21  ;  1  Wms.  Saund.  181  b,  (^).     Thus,  where  the  lessor  lei^  i 
seam  of  coal  with  covenant  for  enjoyment  without  molestation,  &c.,  and  1^ 
afterwards  works  minerals  in  the  stratum  above  the  coal,  so  as  to  dmicj 
the  coal  mine,  an  action  lies  for  breach  of  covenant ;  though  a  mere  nuisaij«!t 
by  the  lessor  on  his  own  land  is  not  necessarily  a  breach  of  such  a  covenaDt 
Shaw  V.  Stmtm,  2  H.  &  N.  858  ;  27  L.  J.,  Ex.  263.     See  furth^  Spoor  r. 
Green,  ante,  p.  657.  Where  the  covenant  is  for  quiet  enjoyment  against  A- a^ 
any  other  person  by  his  means,  title,  or  procurement,  it  is  sufficient  proof  a 
the  breach  to  show  an  entry  by  A.'s  wife,  m  whose  name  A.  purohaseojointlT 
with  his  own.     BuUer  v.  Swinerton,  Palm.  339.    So,  in  the  case  of  acovenaa: 
for  quiet  enjoyment  against  all  claiming  by,  from,  or  under  him,  a  claiiu  d 
dower  by  his  wife  is  a  oreach  of  the  covenant.    Godb.  «333  ;  Palm.  340.  So, 
the  appointee  of  A.,  by  virtue  of  a  power  in  the  making  of  which  A.  con- 
curred, is  a  person  claiming  under  him.    Hurd  v,  Fletcher,  1  Doug.  43 ; 
Carpenter  v.  Parker,  3  C.  B.,  N.  S.  206  ;  27  L.  J.,  C.  P.  78.     So,  where  A., 
seised  in  fee,  settled  hie  estate  upon  himself  for  life,  remainder  to  his  fiist 
and  other  sons  in  tail,  and  made  a  lease,  and  covenanted  for  quiet  eDjoywent 
without  interruption  of  the  lessor,  his  heirs  or  assigns,  or  any  other  per- 
son claiming  any  estate,  right,  or  interest,  by,  from,  or  under  hiin,  the  eWerf 
son  was  held  to  be  a  person  claiming  under  the  lessor.    Evans  v.  Favg^ 
4  B.  &  C.  261.     Where  the  covenant  is  that  the  defendant  has  not  done» 
permitted,  or  suffered  any  act,  &c.,  the  assenting  to  an  act  which  the  core- 
nantor  could  not  prevent  is  not  a  breach.    Ho&m  v.  MtddUtoUj  6  B.  &  C. 
295  ;  Thackeray  v.  Wood,  6  B.  &  S.  766  :  34  L.  J.,  Q.  B.  226.     But,  whew* 
mortgagee  who  has  entered  into  a  similar  covenant,  waspartjctoadeedwbeivi'j^ 
the  mortgagor  created  an  incumbrance  on  the  mortgaged  land,  this  is  a  breach 
of  the  covenant ;  see  Clifford  v.  Hoare,  L.  R.,  9  C.  P.  362.    A  covenant  for 
quiet  enjoyment  "  acquitted  of  all  grants,  rents,"  &c,  is  broken  by  w« 
existence  of  a  quit  rent,  incident  to  the  tenure,  and  due  to  the  lord  of  the 
manor,  though  none  was  in  arrear  at  the  time  of  the  conveyance.  HamnoM 
T.  Hill,  Comyn,  180,    A  covenant  against  interruption  by  the  vendor,  orius 
act  or  defaults,  extends  to  arrears  of  quit  rent  due  while  the  vendor  WM  ^ 

Possession  and  unpaid  by  him,  though  it  may  have  become  due  before  be 
eld  the  estate.  IfotoM  v.  BrushJUld,  3  East  491.  Entry  on  a  leasee  m 
distress  for  land-tax,  due  from  lessor  before  the  demise,  is  not  a  breach  d 
covenant  for  quiet  enjoyment,  without  disturbance  by  the  lessor,  or  any  (^^ 
claiming  by,  from,  and  under  him  ;  for  that  is  not  a  claim  under  hini}  bat 
a  claim  against  him.  Stanley  v.  Hayes,  3  Q.  B.  105.  Buts^mi.  the  plaintin 
might  have  paid  the  tax  and  sued  for  money  paid.  Vide  ante,  p.  5331  ^ 
entry  of  the  party,  claiming  lawful  title,  is  not  less  a  breach  of  covenant  be- 
cause the  covenantee,  who  sues,  may  have  instigated  him  to  enforce  the 
claim.  Youna  v.  Baincock,  7  C.  B.  310.  Merely  forbidding  the  plaintiff 
tenant  to  pay  his  rent,  is  not  a  breach  of  the  covenant  for  qtiiet  eiyoyxn^^ 
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JViiehcoi  ▼.  Nintf  1  Browl.  81.  A  lecal  proceeding  interfering  not  with 
tlie  po8«es8ion,  but  with  a  particular  mode  ol  enjoyment  of  land,  as  its  use  as 
a.  beershop,  is  not  a  breach  of  the  covenant.  Dennett  v.  Atherton^  L.  R.,  7 
Q.  B.  316,  Ex,  Ch. ;  see  Port^  v.  Drew,  5  C.  P.  D.  143. 

A  covenant  not  to  use  lands  for  certain  specified  trades,  does  not  imply  a 
^warranty  that  it  may  be  used  for  all  other  trades.    S.  C. 

In  a  conveyance  of  land  from  A.  to  B.,  A.  covenanted  with  B.  for  title  and 
quiet  enjoyment,  notwithstanding  any  act  or  thing  done,  or  suffered  by  him, 
or  any  of  his  ancestors  or  predecessors  in  title :  by  a  subsequent  decree  in 
Chancery,  which  bound  B.,  although  not  a  party  to  the  suit,  the  land  was  de- 
clared subject  to  rights  of  common  ;  this  aecree  was  in  the  absence  of  any 
actual  disturbance  of  B.  in  his  possession  held  no  breach  of  the  covenant 
for  quiet  enjoyment ;  nor,  in  the  absence  of  evidence  of  a  grant  of  common, 
by  A.'a  predecessors  in  title,  was  it  a  breach  of  the  covenant  for  title. 
Howard  v.  Maitland,  11  Q.  B.  D.  695,  C.  A. 

For  an  instance  of  a  qualified  covenant  for  title,  where  a  house  is  granted 
with  appurtenances,  as  usually  eiyoyed  therewitn,  see  Thackeray  v.  Wood, 
ante^  p.  658.  As  to  breach  of  quiet  enjoyment  of  stalls  in  a  theatre,  see 
Leader  v.  Moody,  L.  R..  20  Ec[.  145.  As  to  the  effect  of  a  want  of  title, 
which  is  disclosed  by  tne  plamtiff's  deed  of  purchase,  see  Hunt  v.  White, 
37  L.  J.,Ch.  326. 

The  defendant  granted  the  plaintiff  a  lease  he  had  no  power  to  grant. 

The  plaintiff  obtained  a  fresh  lease,  from  the  person  having  good  title,  and 

in  an  action  against  the  defendant^  on  the  covenant  for  quiet  enjoyment,  he 

was  held  entitled  to  recover  the  difference  in  the  expenses  and  value  of  the 

void  and  of  the  valid  lease.     Lock  v.  Furze,  19  C.  JB.,  N.  S.  96  ;  34  L.  J., 

C.  P.  201  ;  L.  R,  1  C.  P.  441,  Ex.  Ch.    So,  where  defendant  demised 

premises  to  the  plaintiff,  and  covenanted  that  the  plaintiff  should  occupy 

them,  through  the  term,  without  any  interruption,  from  the  defendant,  or 

any  person  claiming  under  him  ;  an  action  of^  trespass  was  brought  acainst 

the  plaintiff  by  C,  who  claimed  under  the  defendant,  and  the  plaintiff  gave 

notice  of  this  action  to  the  defendant,  but  the  defendant  took  no  notice 

thereof;  the  plaintiff  then  defended  the  action,  and  a  verdict  was  recovered 

against  him ;  it  was  held,  that  the  plaintiff  was  entitled  to  recover  against 

the  defendant  the  amount  of  the  verdict  and  costs,  he  was  so  compelled  to  pay, 

together  with  his  cost  of  defence,  and  compensation  for  the  loss  of  the  land, 

and  the  value  of  a  conservatoiy  he  had  erected  on  the  land.    Rolph  v. 

Grmch,  L,  R.,  3  Ex.  44.     See  also  Williams  v.  Burrell,  1  C.  B.  402,  and 

Godwin  v.  Francis,  L.  R.,  5  C.  P.  295,  cited  ante,  p.  443.    Where  there  had 

been  no  eviction,  only  such  damages  were  recoverable  as  the  plaintiff  had 

sustained  at  the  date  of  the  writ.    Uhild  v.  Stenning,  11  Ch.  D.  82,  C.  A.  In 

such  cas^  however,  the  damages  would  now,  under  0.  xXxvi,  r.  58,  ante, 

p.  284,  "  be  assessed  down  to  the  time  of  assessment." 

Where  a  breach  is  not  assigned  in  the  words  of  the  covenant  merely,  but 
goes  on  to  particularize  the  sort  of  breach,  that  alone  must  be  proved ; 
Harris  v.  Mantle,  3  T.  R.  307 ;  unless  the  judge  shall  authorize  an  amend- 
ment on  the  trial  by  striking  out  word?  of  needless  particularity,  ante,  p. 
650.  Where  the  breach  of  a  covenant  for  enjoyment  specifies  an  entry  and 
expidsion  by  the  defendant,  it  is  not  enough  to  prove  a  refusal,  by  the 
defendant,  to  let  the  plaintiff  take  possession.  Hawces  v.  Orion,  5  Ad.  &  E. 
367.  But  where  the  first  part  of  the  breach,  contains  the  gist  of  the  action, 
the  plaintiff  need  not  prove  superfluous  matter  of  aggravation.  Deffell  v. 
Bromebank,  4  Price,  36. 

The  plaintiff  may  assign  a  breach,  on  the  implied  covenant  for  quiet 
enjoyment  contained  in  the  word  demise;  Com.  Dig.  Gov.  (A.  4)  ;  Snep. 
Touch.  160  ;  or  let ;  Moitjfr.  v.  W.  Moityn  Coal  db  Iron  Co,,  1  C.  P.  D.  146  j 
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in  a  lease  under  seal  these  "words  imply  s  power  to  lean,  and  \ss!&' 
support  the  action,  it  is  not  necessary  that  the  leasee  ahoidd  he  act^iil- 
evicted  ;  1  Wms.  Sannd.  322  a,  (2) ;  hut  the  implied  covenant  oases  »t. 
the  estate  out  of  which  the  lease  is  granted.  AdAra»  v.  Gibna§y  6  Bing.  ^-* 
see  PenfM  v.  Albotty  32  L.  J.,  Q.  K  67  ;  and  is  restrained  by  an  ein^ 
covenant  for  quiet  enjoyment.  Lint  v.  Slephenttm^  4  X.  C-  678,  Ex.  Cl.^ 
N.  C.  183 ;  Stannard  v.  Forbes,  6  Ad.  &  K  572  ;  Dennett  v,  Atkerton,  L  L 
7  Q.  B.  316,  Ex.  Ch.  A  warrantygof  the  demise  by  the  lessor,  is  n«  c 
implied  covenant,  but  an  express  one,  and  extends  to  the  whole  sen: 
granted.     JFiUiams  v.  Burrell,  1  C.  B.  402. 

In  a  demise  by  parol  there  is  an  implied  contract  for  quiet  emorm^: 
but  not  for  good  title.  Bandy  v.  Cartvoright^  8  Ezch.  913  ;  22  L  J.  El 
285  and  xL  note;  Hall  v.  City  of  London  Brewery  Co.,  2  B.  4b  S.  737.  •" 
L.  J.,  Q.  B.  267.  See  Gross  v.  IVarter,  5  W.  N.  1873,  p.  137,  EL  T.Q.B. 
But,  in  an  agreement  for  a  lease  there  is  no  contract  for  quiet  enjovmci' : 
Brashier  v.  Jackson^  6  M.  &  W.  549  ;  it  is,  however,  an  implied  condit: : 
that  the  lessor  has  a  good  title  to  let  for  the  proposed  term,  and  he  is  Uj  - 
for  a  breach  of  this  condition.    Stranks  v.  St.  John,  L.  R.,  2  C.  P.  376. 

Breach  of  covenant  to  yield  up  possession  of  premises  at  end  of  tera^]  ^ 
covenant  to  this  effect  is  usually  to  be  fouud  in  leases  ;  but  even  in  t^' 
absence  of  such  a  coveuant,  '*  when  a  lease  is  expired  the  tenant's  Ri- 
sibility is  not  at  an  end,  for  if  the  premises  are  in  possession  of  an  undr:- 
tenant  the  landlord  may  refuse  to  accept  the  possession,  and  hold  tk^ 
original  lessee  liable,  for  the  lessor  is  entitled  to  receive  the  absolute  po^ 
session  at  the  end  of  the  term."  Harding  v.  Orethom,  1  Esp.  67,  jw  1>^- 
Kenyon  ;  approved  in  Christy  v.  Tancred,  7  M,  &  W.  127,  130,  /JW  PsiU 

B.  The  same  rule  applies  in  the  case  of  a  tenancy  under  a  parol  agreement 
for  a  lease.  Henderson  v.  Squire,  L.  R.,  4  Q.  B.  170.  The  hm(Uoid '.? 
entitled  to  recover  all  the  loss  he  has  sustained,  by  not  beinj^  pat  in  p^ 
session  of  the  entire  premises,  at  the  end  of  the  term;  he  is  entitled  to  a  ^nm 
equivalent  to  the  rent  he  has  lost,  and  to  the  costs  of  an  ejectment  agaiiiii 
an  under-tenant,  who  was  wrongfully  held  over.  S.  C.  So,  the  lessor  nay 
recover  for  damages  occasioned  by  having  to  compromise  an  action,  ^y  * 
person  (to  whom  he  had  let  in  reversion),  for  not  giving  possession,  togrtiff 
with  the  costs  of  such  action  ;  and  his  acceptance  of  rent  for  the  time  heU 
over  is  no  answer.    Bramley  v.  Chesterden,  2  C.  B.,  N.  S.  592 ;  27  L  J- 

C.  P.  23. 
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By  statute  4  Geo.  2,  c.  28,  s.  1,  in  case  any  tenant  for  life,  lives,  or  yewS' 
or  other  person  who  shall  come  into  possession  of  any  lands,  tenement^  or 
hereditaments,  by,  from,  or  under,  or  by  collusion  with  such  tenant,  smll 
vrU/uUy  hold  over  any  lands,  &c.,  after  the  determination  of  such  tenn,  and 
after  demand  made,  and  notice  in  vriting  given,  for  delivering  theposseflson 
thereof  by  his  landlord  or  lessor,  or  the  person  to  whom  the  reniiiH^^  o^ 
the  reversion  of  such  lands,  &c.,  shall  belong,  or  his  agent  thereunto  law- 
fully authorized,  such  person  so  holding  over  shall,  for  tne  time  he  ^j^  I 
hold  over  or  keep  the  person  entitled  out  of  possession  of  the  said  tof^  \ 
&c.,  pay  to  the  person  so  kept  out  of  possession,  his  executors,  adnwus' 
trators,  or  assigns,  at  the  rate  of  double  the  yearly  value  of  the  l^^^^^'t^ 
detained,  for  so  long  a  time  as  the  same  are  detained,  to  be  recoTeied  vj 
action  of  debt  in  one  of  the  Queen's  Courts  of  Record. 
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The  landlord  may  also  sue  for  a  breacli  of  the  implied  agreement  to  give 
up  possession  of  the  premises  at  the  end  of  the  term.     Vide  ante,  p.  660. 

Proof  of  the  demise.']  Tenants  in  common  could  not  sue  jointly  in  this 

action,  where  there  was  Jio  joint  demise  b^  them.  WiXhineon  v.  Hall,  1  N.  C. 

713.     Nor  could  husband  and  wife  sue  jointly  on  a  parol  demise,  by  the 

husband  alone,  of  land  whereof  he  is  seised  in  right  of  his  wife,  but  the 

action  must  be  brought  by  the  husband  alone.    Uarcourt  v.  Wyman,  3 

£xch.  817.    But  such  misjoinder  is  not  now  material,  vide  ante,  pp.  86, 

87.       A.,  the   lessor  of   defendant,  required  delivenr  of   the  premises 

at  Lady-day,  when  the  lease  ended,  and  then  made  a  lease  in  reversion  to 

B.  ;  defendant  held  over,  and  did  not  recognize  B.  as  landlord  :  >held  that 

A.,  and  not  B.,  was  the  proper  person  to  sue.    Blatchford  v.  Cole,  5  C.  B., 

N.  S.  514  ;  28  L.  J.,  C.  r.  140.    A  weekly  tenant  is  not  liable  to  the  action* 

Lloyd  V.  Roshee,  2  Camp.  453. 

Proof  of  tlie  determination  of  the  term,  and  of  tlie  demand,']   In  general, 

the  determination  of  the  term,  will  be  proved  by  evidence  of  the  service 

of  a  notice  to  quit  upon  the  defendant ;  and  if  such  notice  be  proved,  it 

will  not  be  necessary  to  show  a  demand  ;  for  the  notice  includes  a  demand. 

TVilkinson  v.  CoUey,  5  Burr.  2694.    A  notice  to  quit,  containing  a  threat 

of  requiring  double  reni,  on  refusal,  is  sufficient.     S.  C.    As  to  proof  of  the 

notice  or  demand,  see  ante^  pp.  8, 14,  and  cases  cited  fost,  Action  for  recovery 

of  land, — By  landlord.    The  statute  requires  it  to  be  in  writing.    Where 

the  defendant  has  held  over  after  the  determination  of  a  term  certain,  a 

demand  in  writing  of  the  possession  must  be  proved ;  but  it  need  not 

appear  that  the  demand  was  made  immediatelv  upon  the  expiration  of  the 

tenancy.     Cobb  v.  Stokes,  8  East,  361 ;  though  the  plaintin  will  only  be 

entitled  to  the  double  value  from  the  time  of  the  demand  made.    And 

where  the  rent  is  reserved  quarterly,  and  the  demand  is  made  in  the 

middle  of  the  quarter  after  the  expiration  of  the  tenancy,  the  plaintiff 

cannot  recover  tne  single  rent  for  tne  antecedent  fraction  of  the  quarter. 

S.  C.     Where  the  notice  was  sensed  upon  a  tenant,  a  feme  sole,  who 

married  before  the  expiration  of  the  year,  it  was  held  that  the  landlord 

might  maintain  debt  against  the  husband,  without  making  a  demand  of 

the  possession  from  him ;  and  that  in  such  action  it  was  not  necessary  to 

join  the  wife  for  conformity.    Lake  v.  Smith,  1  N.  R.   174.    A  person 

appointed  by  the  Court  of  Chancery  to  receive  the  rents  and  profits  of  the 

estate,  is  a  sufficient  agent  within  the  statute  to  make  the  demand  in  his 

own  name.'     Wilkinson  v.  Golley,  supra.     Where  a  trustee  joined  with 

cestui  que  trust  in  a  mortgage  to  the  plaintiff,  and  all  parties  joined  in 

appointing  G.  to  be  the  agent  and  attorney  of  the  cestui  mie  trust  to  demand 

and  collect  rent,  to  give  notice  to  auit,  &c.,  and  to  ao  everything  that 

the  cestui  que  trust  could  have  done  oefore  the  mortgage,  it  was  held  that 

G.  was  autnorized  to  demand  within  the  statute.    Pode  v.  Warren^  8  Ad. 

&  E.  582. 

Value,]  In  estimating  the  value,  only  the  land  and  its  real  easements 
and  appurtenances  can  be  included.  Thus,  where  the  owner  of  a  mill  let 
part  of  it  to  the  defendant,  with  the  use  of  the  revolving  shaft  of  a  steam- 
encine,  which  passed  through  the  part  demised,  at  an  entire  rent,  the 
value  of  the  power  was  excluded.  Mobinson  v.  Learoyd,  7  M.  &  W.  48. 
Generally*  speaking,  the  rent,  if  a  rack-rent,  will  represent  the  value ;  but 
the  unwillingness  of  the  tenant  to  quit  may  sometimes  be  evidence  of  a 
greater  value. 
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Defence, 

It  has  been  usual  in  this  action  to  traverse  the  specific  allegatioii:  i: 
the  statement  of  claim  ;  but  as  the  action  is  in  tlie  nature  of  a  penal  oa-i 
it  has  been  suggested  that  the  plea  of  Not  guilty,  by  statute  (poi*,  P^  ^"^^ 
is  sufficient  to  put  the  plaintiff  on  proof  of  the  vliole  statement  of  cki*. 
See  Jones  v.  Jvilliams,  4  M.  &  W.  375.  QmtrOj  Oastleman  v.  ffidts,  f  ii 
&  Rob.  422,  cor.  Coleridge,  J.,  post,  p.  668. 

The  defendant  may  show  that  the  plaintiff  has  waived  the  notice  to  qn' 
or  demand  of  possession,  and,  where  the  plaintiff  has  accepted  rest  at- 
from  the  defendant  after  the  expiration  of  notice  to  quit^  it  is  a  que^': 
for  the  jury  whether  such  rent  was  received  in  part  satisfiBU^tion  of  *lt 
double  value,  or  a.s  a  waiver  of  it   Ryall  v.  Rich,  10  £ast,  52.    Such  waivj 
need  not  be  specially  pleaded.    RawUnson  v.  Marriott,  16  1/.  T.,  N.  S.  ? ' 
Mellor,  J.     Where  the  landlord  declared  in  debt,  first  for  the  double  rs.': , 
and  secondly  for  use  and  occupation,  and  the  tenant  pleaded  nil  debet  to  tb. 
first  count,  and  a  tender  of  the  single  rent,  before  action  brought^  to  ttf 
second,  and  paid  the  money  into  court,  which  the  plaintifT  took  oat  d 
court,  and  proceeded  ;  it  was  held  that  this  was  no  waiver  of  the  plaiptif  s 
right  to  the  double  value,  so  as  to  be  ground  of  nonsuit ;  but  that  it  vss 
a  case  to  go  to  the  jury  ;  and  that  the  plaintiff's  going  on  with  the  actia 
after  taking  the  single  rent  out  of  court  was  evidence  to  show  that  he  <ii- 
not  mean  to  waive  his  claim  for  the  double  value,  but  to  take  the  siB^^i 
rent  pro  tanio  only.    Ryall  v.  Rick^  supra.    A  recovenr  o£  possession  in  a£ 
action,  is  no  waiver  of  the  landlord's  right  to  the  double  value,  for  the  time 
between  the  expiration  of  the  notice  to  quit,  and  the  time  of  recoreiin^ 
possession.    SoxUshy  v.  Neving,  9  East,  310.    A  tenant  who  holds  over, 
under  a  fair  claim  of  right,  will  not  be  considered  as  wilfully  holding  orer 
within  the  statute,  though  it  may  appear  eventually  that  he  had  bo  rt^ht 
IVriaht  V.  Smith,  6  Esp.  203.    A  tenant  who,  during  proceedings  as  to  the 
validity  of  a  devise,  made   by  the  lessor,  held  over,  after  a  notice  to 
quit  from  the  devisee  to  whom  he  had  in  the  first  instance  attorned  and 
paid  rent,  was  held  not  to  have  made  himself  liable  to  a  claim  for  double 
value,  after  the  validity  of  the  devise  had  been  established.    Swinfft^l^- 
Bacon,  6  H.  &  N.  184,  846 ;  30  L.  J.,  Ex.  33,  368.     Where  the  action  is 
against  co-tonants,  a  statement  by  one,  on  receipt  of  notice  to  quit,  thai 
"  ne  haa  nothing  to  do  with  the  land,'*  is  not  evidence  in  his  &foiii  to 
show  that  his  holding  was  not  wilful ;  but  if  one  offers  to  give  up  the  Lind, 
and  the  other  alone  nolds  out,  it  is  doubtful  whether  the  action  will  lie 
against  both.    Hirst  v.  Horn,  6  M.  &  W.  393. 

Statute  of  Limitations.']  This  double  value  beins  in  the  nature  of  < 
penalty  can  only  be  recovered  within  two  years  of  the  time  the  cbom  of 
action  accrued.    3  &  4  WilL  4,  c.  42,  s.  3,  post,  p.  667. 


ACTION  FOR  DOUBLE  RENT. 

By  stai  11  Geo.  2,  c.  19,  s.  18,  if  any  tenant  shall  give  notice  of  his 
intention  to  quit  the  premises  holden  by  him,  at  a  time  mention^  in  ^^ 
notice,  and  shall  not  accordinglv  deliver  up  the  ^ssession  thereof  at  t6e 
time  in  such  notice  contained,  then  such  tenant,  his  ezecators,  or  adminis* 
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"tratoTSy  Bhall  thenceforward  pay  to  the  landlord  double  the  rent  or  sum 

^w^bich.  he  should  otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered 

a.t  the  same  times  and  in  the  same  manner  as  the  single  rent  or  sum,  before 

the  giving  of  such  notice,  could  be  levied,  &c. ;  and  such  double  rent  or 

Bum  BhalTcontinue  to  he  paid  during  all  the  time  such  tenants  shall  continue 

ill  possession.    The  action  has  usuaUy  been  in  the  fonn  of  debt. 

The  notice  mentioned  in  this  statute  need  not  be  in  ti'ritinc,  at  least 

Avhere  the  tenant  holds  under  an  oral  demise.     Timmin^  v.  K&wliiutonf 

3  Burr.  1603  ;  but  it  must  give  a  fixed  time  for  quitting  :  thus  a  notice  to 

quit,  ''  as  soon  as  the  tenant  can  get  another  situation,''  does  not  render 

liini  liable  on  tliis  statute,  though  he  has  got  another  situation.    Farrance 

V.   ElkingtoHy  2  Camp.  591.     The  statute  only  applies  to  those  cases  in 

^which  the  tenant  has  the  power  of  determining  nis  tenancy  W  a  notice, 

and  actually  gives  a  valid  notice  sufficient  to  detennine  it.    Johnstmie  v. 

JhidleHotie,  4  li.  &  C.  922. 

This  action  is  not  in  the  nature  of  a  penalty. 


ACTION  ON  BOND. 


The  statement  of  claim  either  states  only  the  penal  part  of  the  bond,  as 

in  the  case  of  common  money  bonds,  or  sets  out  also  the  special  conditions 

and  alleges  breaches.    The  allegation  of  breaches  is  obligatoiy  on  the 

plaintiff  by  stat.  8  &  9  Will.  3,  c.  11,  s.  8.  either  in  the  statement  or  reply, 

oy  way  of  oMignment,  which  is  traversable ;  or,  in  certain  cases,  by  way  of 

suggestion^  which  is  not  traversable,  but  must  be  proved  in  order  to  obtain 

an  assessment  of  damages.     Neither  the  J.  Acts,  1873,  1876,  nor  the  Rules, 

1883,  materially  affect  the  procedure  on  bonds.    Where  breaches  are  not 

osfiinied  in  the  statement  ot  claim,  the  defendant  must  now  set  out  the 

conaition  as  part  of  his  defence,  if  he  intends  to  plead  performance.    Where 

issue  is  joined  on  the  alleged  breaches,  the  proof  will  of  course  depend  on 

the  allegations  traversed.     Where  breaches  are  suggested,  then  the  evidence 

will  be  as  on  a  writ  of  inquiry,  except  that  the  truth  of  the  breaches,  as 

well  as  the  damages,  wdll  then  have  to  be  inquired  into,  and  thereupon 

the  defendant  may  controvert  the  breaches  or  any  of  them  ;  but  he  cannot 

show  excuse  of  performance,  for  that  might  have  been  pleaded  by  him  at 

first    See  Canterbury ,  Archbishop  of,  v.  Kohertson,  1  Cr.  &  M.  690 ;  Webb  v. 

James,  8  M.  &  W.  645. 

Where  the  breaches  have  been  suggested  after  judgment  for  the  plaintiff, 
it  will  be  necessary  to  give  some  evidence  that  the  bond  produced,  and 
in  which  the  conditions  are  contained,  is  the  same  as  that  on  which  judg- 
ment has  been  obtained  ;  for  this  purpose  it  will  be  sufficient  if  the  soudtor 
for  the  plaintiff  testifies  that  the  bond  produced  is  the  instrument  delivered 
to  him  to  bring  the  action  on,  and  that  he  knows  of  no  other  of  the  same 
date ;  and  the  bond  need  not  be  strictly  proved.    Hodgkinson  v.  Marsden, 
Peake,  £v.  5th  ed.   287 ;  2  Camp.  122.    Where  the  defendant  on  iyyer 
set  out  the  condition,  which  was   for  performance  of  covenants  in  an 
indenture  of  lease,  and  pleaded  a  plea  of  judgment  recovered,  on  which 
there  was  judgment  for  the  plaintiff ;  on  the  execution  of  the  writ  ot 
inquiiy,  Ld.  Eenyon  ruled  that  it  was  not  necessary  to  prove  the  execu- 
tion of  the  lease,  as  the  defendant  was  estopped  from  drying  it.    Collins 
V.  Ryhot^  1  Esp.  157.    If  the  defendant  lets  judgment  go  oy  default,  and 
the  plaintiff  thereupon  makes  his  suggestion  of  breaches  in  which  he  sets 
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out  the  condition  of  the  bond,  which  appears  to  be  for  the  -peTformamcp  - 
an  award,  or  of  articles  of  agreement,  or  the  like,  the  plaintifr  must  yp" 
the  condition  of  the  bond,  the  award,  indenture,  or  articles,  as  well  a^  *-i 
breaches  suggested.  Edwards  v.  Stones  coram  Lawrence,  J.,  1  Wms.  Saur 
58/(1).  But,  where  the  breaches  are  assigneiy  and  not  denied,  the  tr^ 
of  them  is  not  in  issue. 
As  to  stamps  on  bonds,  vide  ante,  p.  232. 

Damages.']  The  jury  are  to  find  nominal  damages  and  cost^  as  well  i- 
damages  on  the  breaches,  but  the  plaintiff  cannot  recover  more  than  '^ 
amount  of  the  penalty  and  costs.  JrUde  v.  Clarkson,  6  T.  R.  303  ;  Bn-^- 
combe  v.  Scarbrough,  6  Q.  B.  13. 

Where  a  certain  sum  is  due  from  A.  to  B.,  and  they  agree  that  A.  ^i 
in  satisfaction  thereof,  pay  a  lesser  sum  on  a  given  day,  and  in  defia^nlt 
payment,  the  w^hole  original  debt  shall  at  once  become  payable,  R  i- 
entitled  on  default  to  recover  the  debt  Hivdson  v.  Thompson^  L.  BL,  4  B 
L.  1.  So  where  the  debt  is  to  be  repaid  by  instalments,  and  the  whole  :: 
become  payable  on  default  in  payment  of  one  instalment.  Proiectar  Efvl-  - 
iMtxiy  d'c,  Co.  V.  Gvice,  5  Q.  B.  D.  592,  C.  A. ;  WaUingford  v.  Mi^^ 
Society,  5  Ap.  Ca.  685,  D.  P. 


Defence. 

Denial  of  execution.]  This  defence  has  the  same  effect  aa  in  actions  c^ 
covenants,  as  to  which  see  ante,  p.  636. 

The  defendant  may  be  sued  by  the  name  in  which  he  executed  the  boni. 
but  he  may  also,  it  seems,  be  sued  by  his  real  name  ;  for  where  the  wni 
was  against  W.  B.,  and  the  declaration  called  him  "  W.  F.  R,  sued  by  Hr 
name  of  W.  B.,"  and  the  bond  was  executed  by  the  defendant  W.  F.  K  is 
the  name  of  W.  B.  by  which  he  was  then  mown,  it  was  held  no  xtn- 
ance  ;  and  it  was  also  neld  that,  if  the  wrong  name  had  avoided  the  bond, 
it  should  have  been  specially  pleaded.  WUliams  v.  Bryant,  5  M.  &  W. 
447. 

Alteration  of  the  bond.]  The  cases  relating  to  the  alteration  of  bonds^  are 
collected  with  those  relating  to  simple  contracts,  ante,  p.  588. 

Payment.]    Payment  before  the  day  fixed  for  it  was  always  evidence 
of  a  plea  of  payment  at  the  day.    B.  N.  P.  174.    But  before  stat  4  & 
5  Anne,  c.  3  (c  16,  Ruff.),  s.  12,  payment  after  tlie  day  fixed,  or  at  a  dif- 
ferent place  from  that  fixed,  was  not  pleadable  in  bar.    By  that  act  paymen: 
of  principal  and  interest,  due  on  a  mere  money  bond,  made  before  action,  i^ 
a  bar,  though  not  made  exactly  according  to  the  condition.     A  tender,  with- 
out acceptance,  after  the  day,  is  not  withm  the  statute,  and  therefore  no  bar 
Underhill  v.  Matthews,  B.  N.  P.  171.    But  see  per  Abbott,  C.  J.,  in  Murm 
V.  Stair,  EL  of,  2  B.  &  C.  92.    Though  the  Statute  of  Limitations,  21  Jat 
1,  c.  16,  did  not  apply  to  specialties,  yet  the  defendant  might,  if  the  deed 
was  20  years  old,  and  there  had  been  no  payment  of  interest  or  acknov- 
ledgment  of  liability,  within  that  period,  nave  pleaded  solvit  ad  diem,  and 
relied  upon  the  presumption  of  jmyment  arising  from  lapse  of  time.    But, 
if  there  nad  been  any  such  payment  of  interest  or  acknowledgment,  after 
the  day  appointed  for  the  payment  of  the  money,  though  upwards  of  :^ 
years  haa  elapsed  since  the  payment  or  acknowledgment,  tne  defendant 
could  not  avail  himself  of  this  presiunption  of  payment,  under  the  plea  cf 
solvit  ad  diem,  though  he  might  imder  the  plea  of  solvit  post  diem,  girea  bj 
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tlie   statute  4  &  5  Anne,  c.  3,  anie^  p.  664     Moreland  v.  Bennett,  Str.  652  ; 

B.  N.  P.  174;  see  further,  on  presumption  of  payment,  ante,  p.  36. 

In  an  action  on  a  common  money  bond  or  on  an  annuity  bond,  it  rests 
on  tlie  defendant  to  prove  a  defence  of  payment,  although  such  defence  is  in 
fact  a  denial  of  the  breach  of  the  condition.  Penny  v.  Foify  8  B.  &  C. 
8,  13. 

Fraud."]    Vide  ante,  p.  590. 

Statutes  of  Limitations.']     Vide  ante,  pp.  638,  et  seq. 


ACTION  ON  REPLEVIN  BOND. 


The  procedure  in  grantiM  replevin  bonds  is  now  regulated  by  the  County 
Courts  Act,  1856  (19  &  20  Vict.  c.  108). 

By  sectl  63,  the  powers  and  responsibilities  of  sheriffs  with  respect  to 
replevin  bonds  and  replevins  have  ceased,  and  the  county  court  registrar  of 
the  district  in  which  the  distress  was  taken,  is  authorized  to  "approve  of" 
replevin  bonds,  to  grant  replevins,  and  to  issue  all  necessary  process  in  re- 
lation to  them,  to  be  executed  by  the  high  bailiff.    By  sects.  64,  65,  the 
registrar,  at  the  instance  of  the  party,  takes  security  (in  a  bond  with  sureties, 
sect.  70  (infra);    or   a  pecuniary  deposit,  sect.  71),  conditioned  to  com- 
mence an  action  in  one  of  the  superior  courts,  therein  named,  within  a 
week  after  the  date  of  the  securitv,  and  to  prosecute  it  with  effect  and  with- 
out delay,  and  (unless  judgment  be  by  default)  to  prove  to  such  court  that 
the  obligor  had  good  groimd  for  believing  either  that  the  title  to  some  here- 
ditament, toll,  marked  fair,  or  franchise  was  in  question,  or  that  the  rent  or 
damage  exceeded  20L,  and  to  make  return  of  the  goods,  if  the  return  be 
adjured. 

Sect.  66  provides  for  prosecuting  the  suit  in  the  county  court  on  a  like 
security,  with  a  condition  to  prosecute  it  within  one  month  with  effect  and 
without  delay,  and  to  make  return,  &c. 

By  sect  67,  the  defendant  may  remove  a  replevin  suit  out  of  the  county 
court  by  certiorari  on  giving  security,  by  lite  bond,  approved  of  hj  the 
master  of  the  court,  to  ^*  defend  with  effect "  and  (except  in  case  of  discon- 
tinuance, non  pros,  or  nonsuit)  to  prove  that  he  had  good  ground  for  believ- 
ing either  that  the  title  to  some  hereditament,  toll,  &c.,  was  in  question,  or 
that  the  rent  or  damage,  in  respect  whereof  the  distress  was  taken,  ex- 
ceeded 20L 

By  sect  70,  the  security  is  in  the  form  of  a  bond  with  sureties  **  to  the 
other  party  or  intended  party  in  the  action  or  proceeding  :"  the  court  in 
which  the  action  is  brought  mav  give  relief  to  the  obligor  by  rule  or  order 
which  shall  have  the  effect  of  a  defeasance  of  the  bond.  By  the  C.  L.  P. 
Act,  1860,  ss.  23, 24,  the  plaintiff  in  replevin  might,  in  answer  to  an  avowry, 
pay  monev  into  court,  and  such  payment  is  not  to  work  a  forfeiture  of  the 
Dond.  These  sections  are  repealed  by  stat.  46  &  47  Vict.  c.  49  ;  the  Rules, 
1883,  do  not,  however,  make  any  provision  for  payment  into  court  in  re- 
plevin, as  O.  xxii.  ir.  1,  9,  ante,  p.  72,  do  not  appl^  ;  it  seems,  therefore, 
that  the  same  practice  remains  in  force,  see  O.  Ixxii.  r.  2,  ante,  p.  1,  n.  A 
new  procedure,  where  goods  are  detained  under  a  lien,  is  given  by  0. 1.  r.  8. 
The  above  provisions  entirely  extinguish  the  functions  of  the  sheriff  in 
replevin,  and  are  much  more  extensive  than  the  provisions  of  the  former 
Coimty  Courts  Act,  1846  (9  &  10  Vict.  c.  95),  ss.  119-121.  They  have 
made  many  of  the  reported  decisions  on  this  head  of  little  or  no  value. 
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Denial  of  execution.']  This  defence  only  puts  in  issue  the  due  ezecntioB 
of  the  bond  by  the  defendants.     Vide  ante,  p.  636. 

The  forms  of  bond  prescribed  by  the  County  Court  Rales,  1875,  Sched. 
No8.  183,  184,  show  an  attesting  witness  annexed.  Whether  this  will 
oblige  the  plaintiff  to  produce  him  is  a  question  already  noticed,  ante,  p.  ISS. 
The  act  requires  no  such  attestation. 

Tlie  approval  of  the  security  by  the  county  clerk,  or  other  officer,  is  re- 
cited in  the  bond,  and  is,  therefore,  it  seems,  admitted  by  the  obligora. 

The  bond  requires  no  stamp  :  vide  anUy  p.  233. 

Forfeiture  of  the  bond.]  Where  the  bond  is  to  prosecute  in  a  sapeiior 
court,  the  defendants  may  have  to  show,  besides  the  due  prosecution  of  the 
replevin  suit,  &c.,  that  the  plaintiff  in  replevin  satisfied  the  court  at  the 
tnal  ^if  there  was  one)  that  he  had  good  ground  for  belief  that  title  was  ia. 
question,  or  that  the  Tent  or  damage  exceeded  202.  For  this  purpose,  it 
should  seem  that  the  plaintiff  in  the  replevin  suit  should  prove  or  prodace 
some  declaration  or  certificate  to  that  effect  by  the  judge  who  tried  it ;  see 
Tunnidiffe  v.  JVilmot,  2  Car.  &  K.  626,  where  the  certificate  was  refused  hj 
Patteson,  J.,  on  particular  grounds  ;  see  post,  Action  of  replevin, — Damaga. 

With  regard  to  the  prosecution  with  eflect  and  without  delay,  the  old  de- 
cisions appear  to  apply.  Thus  to  prosecute  **  with  effect ''  means  to  a  "not 
unsuccessiul  termmation."  Jackson  v.  Hanson,  8  M.  &  W.  477 ;  aocori, 
Tumnums  v.  Ogle,  6  E.  &  B.  571  ;  25  L.  J.,  Q.  B.  403.  The  obligation  to 
prosecute  "  without  delay*'  is  broken  by  not  proceeding  with  due  diligence, 
though  the  suit  is  not  thereby  determined.  Harrison  v.  WardU,  5  fi.  &  A(L 
146.  And  it  is  no  defence  that  the  delay  was  justified  by  the  practice  of  the 
court,  or  by  Recessive  orders  for  time  to  deliver  statement  of  claim ;  but 
the  jury  may  find  delay  notwithstanding.  Gent  v.  Outts,  11  Q.  B.  288.  The 
abatement  of  the  suit  by  death  of  the  distrainee  is  a  sufficient  excuse. 
Morris  v.  MaUhem,  2  Q.  B.  293. 

Daviages,'^  The  verdict  is  taken  for  the  amount  of  the  penalty ;  and  thi^ 
it  seems,  with  costs  of  suit,  still  limits  the  amount  that  can  be  aftenrards 
actually  recovei-ed  from  the  defendants.  Branscomhe  v.  Scarbrough,  6  Q.  B. 
13. 


ACTION  FOR  PENALTY. 

Actions  on  statutes  for  penalties  have  been  usually  in  the  form  of  actioos 
of  debt.  In  some  cases  that  fonu  is  prescribed  by  the  statute  ;  in  other 
cases,  where  no  form  is  specified,  the  penalty  has  been  treated  as  a  statute 
debt  when  incurred,  though  not  strictly  referable  to  anv  contract  In  the 
statement  of  the  offence  it  is  sometimes  necessary  to  all^e  a  contract,  and 
such  contract  must  then  be  proved  as  laid.  But  variances  in  such  actions 
are  amendable^  and  will  be  amended  where  justice  requires. 

In  an  action  of  debt  on  a  penal  statute  the  general  evidence  for  the  plain- 
tiff is — proof  of  the  commission  of  the  act  upon  which  the  penal^  lu0 
accrued,  and  if  a  time  be  limited  by  the  statute  for  bringing  the  action, 
proof  that  the  action  was  brought  within  the  time.  Evidence  of  the  locality 
of  the  cause  of  action  is  no  longer  material  at  the  trial,  unless  otherviae 
j)rovided  by  the  statute  imposing  tne  penalty.     Vide  ante,  pp.  88,  89. 

As  to  the  onus  of  proof^  where  the  penalty  arises  from  the  commiasioQ  of 
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nn  act  "without  legal  qualification,  the  existence  of  which  qualification  is 

peculiarly  within  the  Knowledge  of  the  defendant,  vide  atvte^  pp.  89,  et  seq. 

In  a  penal  action  under  an  old  act  for  exercising  a  trade,  without  having 

«ei*ved  an  apprenticeship,  the  plaintiff  was  not  compelled  to  prove  that  the 

<lefendant  used  the  trade  all  the  time  laid  in  tne  declaration ;  it  being 

Averred  that  he  forfeited  40«,  for  each  month.    Powell  v.  Farmer,  Peake,  57. 

In  HodJdnson  v.  Mayer,  6  Ad.  &  K  ld4,  it  was  held  that  an  attorney,  who 

practised  in  a  county  court,  after  having  omitted  for  a  year  to  take  out  his 

certificate,  was  not  liable  to  penalties  under  statute  12  G^.  2,  c.  13,  s.  7,  as 

A  person  practising  in  the  county  court,  without  having  been  legally  admitted 

xiccording  to  stat  2  Geo.  2,  c.  23.    A  person,  being  deputy  clerk  of  the 

peace,  and  acting  as  attorney,  was  not  liable  to  penalties  under  22  Geo.  2,  c. 

46,  8.  14,  if  he  abstained  from  the  actual  exercise  of  his  office.    Faulkner  v. 

Chffvell,  10  Ad.  &  E.  76. 

The  crown  alone  can  sue  for  the  penalty  where  the  statute  does  not  say 
who  shall  recover  it,  unless  an  interest  therein  is  given  to  some  person  by 
the  statute,  expressly  or  by  sufficient  implication,  as  if  it  is  created  for  the 
benefit  of  a  p^y  grieved.  Clarke  v.  BracUaughy  8  Ap.  Ca.  364,  D.  P.  It  is 
not  necessary  to  prove  an  authority  from  the  crown  or  the  person  entitled 
to  the  ^nalties.  Cole  v.  Coidtony  2  £.  &  £.  695  ;  29  L.  J.,  M.  0.  125.  A 
<;orporation  cannot  maintain  the  action  unless  empowered  to  do  so  by 
statute,    S.  Leonards,  Guardia/ns  of,  v.  Franklin,  3  C.  P.  D.  377. 

Evidence  of  commencement  of  the  action.]  The  writ  is,  in  all  cases,  the 
commencement  of  the  action,  and  the  statement  of  claim  will  show  the  day 
on  which  it  is  issued ;  but  where  the  writ  has  been  renewed,  strictproof  of 
the  continuance  of  the  writ  is  requisite.  Vide  ante,  p.  601,  602.  Wnere  the 
writ  is  dated  on  the  day  on  which  the  penalty  was  Incurred,  evidence  is 
admissible  to  prove  that  it  issued  after  the  cause  of  action  accrued.  Clarke 
v.  Bradlaugh,  8  Q.  fi.  D.  63,  C.  A., reversed  in  D.  P.  8  Ap.  Ca.  354,  on  another 
ground. 

By  31  Eliz.  c.  5,  s.  5,  actions  or  suits  for  forfeitures  on  a  penal  statute, 
limited  to  the  Queen,  must  be  brought  within  two  years  after  the  cause  of 
action  ;  and  actions  for  penalties  given  to  a  common  informer,  suing  qui  tam^ 
must  be  brought  within  one  year.  In  Dyer  v.  Best,  L.  R.,  1  Ex.  152,  over- 
ruling Calliford  v.  Blawford,  1  Show.  353,  this  section  was  held  to  limit  an 
action  for  a  penalty,  brought  by  an  informer  suing  for  himself  alone,  to  one 
year ;  this  decision  was,  however,  disapproved  by  Bramwell,  L.  J.,  in  Robin- 
son V.  Currey,  7  Q.  B.  D.  465,  471. 

By  3  &  4  Will.  4,  c.  42,  s.  3,  all  actions  for  penalties,  damages,  or  sums  of 
money  given  by  existing  or  future  acts  to  parties  grieved,  must  be  brought 
within  two  years  after  the  cause  of  action.  An  officer  of  the  Goldsmims' 
-Company  suing  for  penalties  under  statute  7  &  8  Vict.  c.  22,  s.  3,  is  not  a 
party  gneved  Avithin  this  Act.    Robinson  v.  Carrey,  7  Q.  B.  D.,  465,  C.  A. 


Defence. 

By  21  Jac  1,  c.  4,  s.  4, ''  if  any  information,  suit,  or  action  shall  be  brought 
or  exhibited  against  any  person  or  persons,  for  any  offence  committed  or  to 
be  committed  against  tne  form  of  any  penal  law,  either  by  or  on  the  behalf 
of  the  king,  or  by  any  other,  or  on  behalf  of  the  king  and  any  other,  it 
shall  be  lawful  for  such  defendants  to  plead  the  general  issue,  that  they  are 
not  guilty,  or  that  they  owe  nothing,  and  to  ^ive  such  special  matter  in  evi<» 
dence  to  the  jury  that  shall  try  the  same,  which  matter,  being  pleaded,  had 
been  a  good  and  sufficient  matter  in  law  to  have  discharged  the  said  de- 
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feodant  or  defendants,  against  the  information,  suit,  or  action ,  and  the  ^^ 
matters  shall  he  then  as  availahle  to  him  or  them,  to  all  intent  and  pnipi^?, 
as  if  he  or  they  had  sufficiently  pleaded,  set  forth,  or  allowed  the  samr 
matter  in  har,  or  discharg9of  such  information,  suit,  or  action?'  This  right 
to  plead  not  guilty  by  statute  is  reserved  by  Rules,  1883,  O.  xix.,  r.  12,  ah'\ 
p.  283 ;  by  that  rule,  that  defence  shall  have  the  same  effect  as  it  before 
had. 

O.  xxi.  r.  19,  ante,  p.  284,  requires  the  defendant  when  relying  on  the 
above  section  to  insert  in  the  margin  of  the  defence  the  words  **^  By  Sut 
21  Jac.  1,  c.  4  (Public  Act),  s.  4,"  otherwise  such  defence  will  be  taken  liot 
to  have  been  pleaded  by  virtue  of  the  statute.  See  farther  on  this  nilt:. 
post.  Part  HI.    Actions  against  consiahles,        *■ 

This  section  applies  to  actions  on  statutes  subsequent,  as  well  as  prior  t<\ 
its  being  p&ssecf.  Spencery  EL,  v.  Stoannell,  3  M.  «  W.  154  ;  Janes  v.  ^u- 
liams,  4  M.  &  W«  375. 

1?o  an  action  for  treble  damages  for  pound  breach,  on  2  W.  &  M.,  sess.  1. 
c  5,  s.  3  (s.  4,  Ruff.),  the  defendant  cannot  plead  "  not  guilty  by  statute," 
for  it  is  not  a  penal  action  within  21  Jac  1,  c.  4.  CattleTnan  v.  Mick»^  2  M. 
&  Rob.  422.     see,  however,  Jones  v.  Williams^  s^iprct. 

The  effect  of  bringing  an  action  for  a  penalty  is  to  make  it  a  debt  due  to 
the  plaintiff,  and  judgment  obtained  in  a  subsequent  action  at  the  suit  of 
another  person  is  no  Imr  to  the  prior  action.  HuUkinson  v.  Thomas^  2  Lex. 
141 ;  Crirdlestone  y.  Brighton  Aquarium  Co.,  3  Ex.  D.  137.  A  prior  acticc^ 
however,  brought  by  a  person  in  collusion  with  the  defendant,  to  prerent  & 
recovery,  at  the  suit  of  a  bond  fide  plaintiff  is  no  defence,  and  the  fiand  may 
be  replied.  S.  C.  As  to  what  amounts  to  collusion  in  such  a  case,  WoV 
S.  C.  &  S.  C.  in  C.  A.  4  Ex.  D.  107. 

The  recovery  of  a  penalty,  by  an  informer,  against  a  person  for  keeping 
a  house  for  music  and  dancing  without  a  licence  under  25  Oeo.  2,  c.  36,  s.  S, 
is  a  bar  to  a  recovery  of  a  second  penalty  against  the  same  defendant^  at  th^- 
suit  of  another  informer,  although  the  offence  is  committed  on  several  suc- 
cessive nights.    Garrett  v.  Messenger^  L.  R,  2  C.  P.,  583. 

No  damages  are  recoverable  in  a  penal  action,  except  the  penalty.  Frtdt- 
rick  V.  Lookupf  4  Burr.  2018 ;  Cuming  v.  Sibly,  Id,  2489. 


END   OF   VOL.    I. 


BBADBVBT,  AGHXW,  A  00.,  PBI1ITBB8,  WHTrCTRIABS. 


\ 


/ 


m    « 


«*  See  alio  CataUy/ue  ai  end  ofikU  Work. 


STEVENS  AND  SONS,  119,  OHANCBRT  LANE,  LONDON'.  W,C- 

Mattbew  Hale's  System  of  Bookkeeping  for    Solieitc: 

containing  a  List  of  all  Books  necessary,  with  a  comprebenmve  I>estfT?p^i<^"B 
Objects  and  Uses  for  the  purpose  of  Drawing  Bills  of  Coi^ta  an*!  iHe  rer  3-^ 
Csish  Accounts  to  Clients;  also  showing  how  to  Ascertun  Profits  doriv^sl  rr-  -. 
BusincKS.    With  an  Appendix.    Demy  8ro.     1884.     iV*<*e  5^.  6c?.  cU-th . 

Allen's  Forms  of  Indorsements  of  Writs  of  Sxumnonse 

Pleadings,  and  other  Proceedings  in  the  Qaoen*s    Bench    Dirisioa  pri~»-  * 
pursuant  to  the  Uules  of  the  Supreme  Court,  1883.     Wit  Intn.vitictioa.  «L   >  . 
the  same  time  chatiges  introduced  by  these  Hules,  and  a  Sappletneiit  <»f  iC  lr» 
Forms  of  Pleadings  applicable  to  the   other    Diviidiius.     Bv    GKOttCiiE  Bj 
ALLKN,  Esq.,  Special  Plea^ler,  and  WILFBED  B.  ALLEN,  Eao.,  Barri*Ufr-«:.^ 

!  Royal  I2.no.    18S3.    rrice  \%s.  cloth. 

I    

Wharton's  Law  Lexicon. — Forming    an    Epitome   of  : 

!  Law  of  Enghmd,  and  containing  full  explanations  of  the  Technical  Term?  an  i  I  . 

I  thei-eof,  both  Ancient  and  Modern,  including  the  various  Legal  Terms  used  -z 

I  mercial  Business.     Together  with  a  Translation  of  the  Latin  Maxrms  and  >*  - 

i  Titles  from  the  Civil,  Scotch,  and  Indian  Iaw.    The  Set'enfh  Editutn,     B^  . 

I  LELY,  Esq.,  M.A.,  Barristcr-at-Law.     St'pei--noyal Sm.    1883.     Pric^V.l^ 

j  •'  On  almost  every  ixnnt  both  student  and  practitioner  can  gather  infarznation  frc«2i  i^^-   - 
'       able  book,  which  ought  to  be  in  every  lawyer's  office."— Gibgon's  Lav  Aotts^  May  1SS2L 

;  The  Pocket  Law  Lexicon— Explaining  Technical   Wrc.> 

Phrases  and  Maxims  of  the  English,  Scotch  and  Boman  Law,  to  which  is  »4 
complete  List  of  Law  Keports,  with  their  Abbreviations.     Second  £ditioi».    £-  - 
1  and  Enlarged.      By  HENBY  O.   RAWSON,  B.A.,  of   the  Inner  Teosi^,  i 

Barrister-at-Law.     Frap.  8i'o.     1884.    Price  6t.  6d.  limp  binding. 

"  A  wondeiful  little  Icoral  Dictionaiy."— //I'^wwitMr'a  Late  StudenU'  JourmaL 

"  A  very  handy,  complete  and  useml  little  work."— &t/Mniay  Rtviti». 

ier's  Concise  Practice  of  the  Clueen's  Bench  and  Chii 

eery  Divisions  and  of  the  Court,  of  Appeal ;   based  on  the  Rales   of  the  Sap-' 
Court,  1883,  with  an  Appendix  of  Questions  on  the  Practice,  and  intended  for  tb 
of  Students.     By  T.  BATEMAN  NAPIEK,  Esq.,  Banister-atLaw.     IX.^.: 
1884.    Prtre  10«.  doth. 


Napi 


Bedfords    Student's    Guide    to    the    Ninth    Edition  c: 

Stephen's  New  Couiraentaries  on  the  Laws  of  England.  Third  Edition.  Bt  E  . 
BEDFORD,  Esq.,  Solicitor.    Demy  8w.    1884.    Pnce  7s.  6cZ.  cloth. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Lav 

By  VV.   SHIRLEY  SHIRLEY,   M.A.,  B.C.L.,   Esq.,  Barrister-at-Law.      &■ 
Kdition.    With  a  Sketch  of  some  of  the  principal  Changes  introduced  by  the  Ei 
of  the  Supreme  Court,  1883.    Demy  Svo.     1883.     Price  los.  cloth. 

Smith's  Action  at  Law  {Fourteenth  Edition). — An  Elemti- 

tarv  View  of  the  Proceedings  in  an  Action  in  the  Supreme  Court,  with  a  Chapter 
Matters  and  Arbitrations.     Third  Edithm.     By  W.  D.  I.  FOULKES,  E^j..  Si- 
rister-at-Law.     Dem?j  l2mo.     1884.     Price  J^- Od.  doth. 
"  An  excellently  plainly  written  little  work.'*— Xoiff  i>tudtnU'  Jom-nal. 

The  Factors*  Acts  (1823  to  1877);   with  an  Introduction 

and  Explanatorv  Nc»tee,  By  HUGH  FEN  WICK  BOYD  and  ARTHCR  BEILE: 
PKABSON,of  the  Inner  Temple,  Esqrs,  Editors  of  "Benjamin's  Treatise  on  tir 
Sale  of  Personal  Pi-operty."    Royal  l2mo.    1884.    Price  0$.  clotfi^ 

Carter's  Corrupt  and  Illegal  Practices  Prevention  Act,  1883, 

With  Notes  and  an  Index.  Edited  by  JOHN  CORRIE  CARTER,  Esq.,  Recorder,  r 
Stamford.  Forming  a  Supplement  to  '*  Rogers  on  Elections."  Royal  12mo.  ISSl 
Price  5«.  cloth. 

Amos  and  Ferard's  Law  of  Fixtures  and  other  Property 

pirtakiug  both  of  a  Real  and  Personal  Nature.— T/iiVd  Edition.  Rerised  as  J 
adapted  to  the  present  state  of  the  Law  (including  the  Agricultural  Holdincs  Acr. 
1883).  Bv  CHABLES  AGACE  FERARD  and  WALWORTH  ROWLAND 
ROBERTA,  Esqrs.,  Barristers-at-Law.    Demy  Svo.    1888.    Price  IBs.  cloik. 


1//  Statvdard  Law  Works  are  kept  in  Stod:,  in  law  calf  and  other  bindingi. 


^     •»*   See  ilio  Catalogue  at  end  of  this  Workm 

K 

STEVENS  AND  SONS,  119.  CHANCERY  LANE,  LONDON,  W.O. 

Addison's  Treatise  on  thelaw  of  Contracts,— ^igr/i^A,  Edition. 

fiy  UORACE  SMITH,  Esq.,  BarriBter.at.Uw,  Recorder  of  Linooln.  Author  of 
"  The  Law  of  Negligeuoe,"  Ac.     Royal  8ro.    1883.    (1000  pp.)     Price  21,  10«.  cloth, 

MacdonelFsLawof  Master  and  Servant  .—Part  I,  CoDfimon 

Law.    Part  II,  Statute  Law.     By  JOHN  MACDONELL,  M.A.,  Esq.,  Barrister.at- 
[^w,  of  the  South  Eastern  Circuit.     J)em\i  8ro.     1883.     Price  IL  bs.  cloth, 
**  A  work  which  will  be  of  real  valae  to  the  piaetitioner." — Law  Times, 

Fithian's  Bills  of  Sale  Acts,  1878  and  1882 :  with  an  In- 

troduction  and  Explanatory  Notes,  showing  the  cbongea  made  in  the  Law  with  respect 
to  BilU  of  Sale,  together  with  an  Appendix  of  Precedents,  Rules  of  Court,  Forms 
and  Stfitutes.  Second  Edition.  By  EDWARD  W.  FJTHIAN,  Esq.,  Bai-rister- 
at-Law  (Draftsman  of  the  Bill  of  1882).     Royal  12mo.     1884.  Price  68.  cloth. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity, 

Illustrated  by  the  Leading  Decisions  thereon,  for  the  use  of  Students  and  Prac- 
titioners. Bw  n.  ARTHLMl  SMITH,  M.A.,  LL.B.,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.     Demy  bvo.     1882.     Price  2{)g.  cloth. 

"  We  must  attain  state  our  opinion  that  this  in  a  rc.'illy  reniarkubic  hook,  containing  in  a  reason* 
able  space  more  infonnntiou,  and  that  lM:tter  lirmngcil  and  conveyed  than  ahuost  any  other  law 
book  of  recent  times  which  has  come  under  our  uolii:c."—Satuni<ijf  Rivitic. 

Smith's  Married  Women's  Property  Acts,  1882  and  1884 ; 

-with  an  Introduction  and  Critical  and  Explanatory  Notes,  and  Appendix  containing 
the  Married     Women's   Property   Acta,    1870   and    1874,  Ac.       Second    Edition. 
Revised.    By  H.  ARTHUR  SMITH,  Esq.,  Barrister-at-Law.     Royali2m^,    1884. 
Price  6s.  cloth. 
"  A  careful  and  useful  little  treatise    .    .    .    concise  and  well  arranged."— ^SMtci(or«'/0umaL 

WORKS  ON  THE  NEW  BANKRUPTCY  ACT. 
Williams'  Law  and  Practice  in  Bankruptcy ;  comprising  the 

Bankruptcy  Act,  1883,  the  Debtors  Acts,  1800,  1878,  and  the  Bills  of  Sale  Acts,  1878 
and  1882.  Third  Edition.  By  R.  VAUCJHAN  WILLIAMS  and  W.  VAUGHAN 
WILLIAMS,  assisted  by  EnwABD  W^m.  Hansell,  Eaqrs.,  Barristers-at-Law.  Demy 
Hvo.  18}i4.  Price  II.  Hs,  cloth. 
"  We  mi8s  nothing  in  the  book  which  is  necessary  material  for  understanding  the  new  system."— 
Lntr  JourmU. 

WiUis'  Law  and  Practice  in  Bankruptcy  under  the  Bank- 
ruptcy Act,  1883.    And  the  Rules  and  Forms.     With  Notes,    By  E.  COOPER 
WILLIS,  Esq.,  one  of  Her  Majesty's  Counsel.     Assisted  by  A.  B.  WHITE  WAY, 
Esq.,  Barrister*at-Law.     Demy  Hvo,     18S4.     Price  80jj.  cloth. 
"  The  notes  give  a  good  account  of  the  cases  bearing  on  the  sections  of  the  Act."— Zai^  Joumnl. 

Joel's  Manual  of  Bankruptcy  and  Bills  of  Sale  Law.    With 

analytical  Notes  to  the  Bankruptcy  Act,  1883,  and  references  to  the  Leading  Cases 
in  Btiukruptcy  under  the  1849,  \m\,  and  1869  Acts,  and  the  Bills  of  Sale  Acts,  1854, 
18H6,  1878,  and  1882,  and  Debtors  Acts,  1869  and  1878,  together  with  Rules, 
Orders,  and  Forms  of  Deeds  of  Composition,  Bills  of  h'ale,  and  Rules  in  Interpleader, 
&c.    By  J.  E.  JOEL,  Esq.,  Barrister-at-Law.     Demy  8vo.   18W.    Price  25s,  cloth. 

Gray*s  Bankruptcy  Manual. — The  Bankniptcy  Act,  1883, 

and  Rules,  Forms,  Scales  of  Costs  and  Fees  and  Orders  of  Board  of  Trade  thereunder, 
with  Notes,  giving  cross-references,  com^risons  with  the  old  Act,  Rules,  Ac,  and 
sectional  and  marginal  references  to  '■  Chitty's  Digest  of  all  Reported  Decisons,"  an 
Introduction,  showing  the  changes  effected,  Analyses,  an  appendix  on  the  Debtors 
and  other  Acts  luid  Rules,  Tables,  &c  ,  and  a  Full  Index.  Second  Edition.  By 
GEO.  G.  GRAY,  LL.D.,  Barrister-at-Law,  Ac.  Svo.  18i^.  Price  123.  6d.  cloth. 

Haynes*  Lectures  on  Bankruptcy ;  originally  delivered  be- 
fore the  Members  of  the  Liverpool  Law  Student*'  Association.  By  JOHN  F. 
HAYNES,  LL.D.,  Author  of  the  Students'  Leading  Cases,  Ac.  Royal  l2mo,  188-4. 
Price  5*r.  cloth. 

Lawrance  8  Precedents  of  Deeds  of  Arrangement  between 

Debtors  and  thtir  Creditors,  including  Forms  of  Resolutions  for  Compositions  and 
Schemes  of  Arrangement  under  the  Bankniptcv  Act,  1883.  By  GEORGE  WOOD- 
FORD LAWRANCE,  Esq.,  Barrister-at-Law.  'Demy  Hvo.    1884.    J'rice  bs,  cloth. 

J-       ._    __       ._ ^ 

A  CatidofjKC  of  Modei-n  Lanu  Work^,  Rtpmts^  «(c,  cloth  Uttired,  gratis  on  a2)j licativn.     '^ 


